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for  the  expulsion  of  members.      4399.  Mandamus  to  restore  membera 

4394.  Such  by-laws  cannot    provide  in  unincorporated  societies. 

for  expulsion  -without  notice.      4400.  Actions  to  restore  to  the  rights 

4395.  By-laws     of     merchants'    ex-  of  membership. 

changes    expelling    for  non-     4401.  Enjoining  the  corporation  from 
compliance  with  contracts.  excluding  or  expelling  a  mem- 
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§  4392.  Preliminary  Statement. — It  is  proposed  in  this 
title  to  deal  with  the  social  rights  of  shareholders  in  joint- 
stock  corporations  and  incidentally  with  the  social  rights  of 
members  in  other  private  corporations,  aud  with  the  remedies 
available  to  them  to  enforce  such  rights,  whether  against  the 
corporation,  or  its  directors  and  officers,  or  other  shareholders, 
or  strangers  to  the  corporation, — except  so  far  as  these  sub- 
jects are  treated  of  elsewhere. 

§  4393.  Validity  of  By-laws  Providing'  for  the  Expulsion 
of  Members.  —  Some  observations  may  be  made  in  this  con- 
nection on  the  subject  of  the  validity  of  by-laws,  providing 
for   the   expulsion    of  members,   beyond   those  which  have 

203  3233 


4:  Thomp.  Corp.  §  4393.]   shareholders'  bights  and  remedies. 

already  been  made.*  Such  by-laws  must  not  be  contrary  to  the 
general  law  of  the  land.  They  must  not  be  violative  of  per- 
sonal rights  secured  by  that  law.^  They  must  not,  for  instance, 
involve  an  assault  and  battery.  And  if  a  by-law  does  pre- 
scribe a  ceremony  of  expulsion,  which  involves  au  assault  and 
battery,  and  the  member  refuses  to  submit  to  it,  but  the  cere- 
mony is,  nevertheless,  gone  through  with,  those  who  take  part 
in  it  maybe  indicted  and  punished  for  an  assault  and  battery. 
It  was  so  held  in  the  case  of  a  society  known  as  the  "  Good 
Samaritans,"  where  the  ceremony  of  expulsion  consisted  in 
suspending  the  member  from  the  wall  by  means  of  a  cord 
fastened  around  the  waist.  Although  this  ceremony  had 
been  performed  upon  others,  a  female  member,  sentenced  to 
expulsion,  refused  to  submit  to  it  and  resisted  to  the  extent 
of  her  ability.  There  was  conflicting  evidence  as  to  whether 
those  who  attempted  to  inflict  it  upon  her  lifted  her  feet  from 
the  floor,  or  intended  to  treat  her  differently  from  the  manner 
in  which  others  had  been  treated  who  had  been  expelled;  but 
it  was  shown  that  as  soon  as  she  cried  out  that  the  cord  hurt 
her,  she  was  released  and  immediately  fainted.  Her  dress 
was  torn  from  her.  It  was  held  that  those  participating  in 
this  brutality  were  properly  convicted  under  a  criminal 
indictment  for  an  assault  and  battery.'  Under  a  power  con- 
ferred by  charter,  to  make  such  rules  and  regulations  as  are 
necessary  for  its  good  government  and  the  management  of 
its  affairs,  an  incorporated  board  of  trade  cannot  establish  a 
by-law  which  will  have  the  effect  of  compelling  a  member 
who  has  brought  an  action  in  the  judicial  courts  against 
another  member,  to  submit  the  matter  in  controversy  to  arbi- 
trators, thereby  discontinuing  his  action.''  In  addition  to 
illustrations  already  given,"  it  may  be  stated  that  by-laws 
have  been  held  unreasonable  and  void  which  provided  for 
the  expulsion  of  a  member  for  vilifying  another  member;  °  for 

'  Ante,  §  849,  et  seg.  '  Ante,  §  850,  et  seg. 

"  Ante,  §  1013.  »  Com.  v.  St.  Patrick's  Society,  2 

»  State  V.  Williams,  75  N.  C.  134.  Binn.  (Pa.)  441;  s.  c.  4  Am.  Dec.  453. 

*  State  V.  Chamber  of  Commerce,  Compare  Siebert  v.  Supreme  Council,, 

20  Wis.  63.  23  Mo.  App.  268. 
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violating  a  regulation  of  a  medical  society  fixing  a  maximum 
limit  of  charges  for  professional  services;*  providing  that 
upon  the  suspension  of  a  local  assembly  of  an  organization 
of  workingmen  called  Knights  of  Labor,  its  property  should 
be  forfeited  and  vest  in  the  general  secretary  of  the  execu- 
tive committee.^  But  a  by-law  of  an  Odd  Fellows'  lodge 
has  been  held  valid,  providing  that  "  if  a  member's  fines 
and  dues  shall  remain  unpaid  for  twelve  months,  he  shall  be 
suspended  during  the  pleasure  of  the  society,  and,  on  rein- 
statement, he  shall  pay  the  amount  standing  against  him  at 
the  time  of  his  suspension,  together  with  the  whole  sum  to 
which  he  woulr"  have  been  subject  had  he  not  been  sus- 
pended";* and  in  the  case  of  a  social  club,  providing  that 
retired  members  maybe  re-admitted  on  payment  of  back  sub- 
scription, etc.*  A  member-  will  be  estopped  to  challenge  the 
validity  of  a  by-law  who  has  accepted  and  holds  a  right 
under  it.* 

§  4394.  Such  By-laws  cannot  Provide  for  Expulsion 
without  Notice.  —  It  is  contrary  to  the  fundamental  prin- 
ciples of  the  common  law,  and  to  principles  embodied  in  the 
bill  of  rights  of  most  American  constitutions,  for  a  man  to  be  > 
condemned  unheard.  It  follows  that  a  by-law  of  a  corpora- 
tion or  society  which  provides  for  the  expulsion  of  a  member 
upon  charge  of  an  offense  committed  against  the  society  or 
otherwise,  which  does  not  provide  for  giving  notice  of  the 
charge  to  him  and  for  giving  him  an  opportunity  to  be  heard 
in  his  defense  before  the  proper  corporate  judicatory,  is  void.' 

*  People  V.  Medical  Society,  24  Barb.  (N.  Y.)  570. 

'  Wicks  V.  Monihan,  8  N.  Y.  Supp.  '  Ante,    §    881 ;    People    v.    Saint 

121.  Franciscus    Benevolent    Society,  24 

»  Palmetto  Lodge  v.  Hubbell,  2  How.  Pr.  (N.  Y.)  216;  Downing  v. 
Strobh.  L.  (S.  0.)  457;  g.  c.  49  Am.  St.  Columba's  Society,  10 Daly  (N.Y.), 
Dec.  604.  262 ;  Fritz  v.  Muck,  62  How.  Pr.  (N.  Y.) 

*  Lambert  v.  Addison,  46  Law  69.  See  also  Fisher  v.  Keane,  11  Ch. 
Times  (n.  b.),20.  Div.  353;  Loubat  v.  LeEoy,  40  Hun 

'   Kex  V.  College  of  Physicians,  5      (N.  Y.),  546;  t.  c.  15  Abb.  N.  Cas. 
Burr.  2740.    Compare  Rex  v.  Askew,      (N.  Y.)  1. 
4  Ld.  Eaym.  2186,  2202. 
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In  a  line  of  cases  so  holding  there  is  scarcely  a  dissent,  and 
these  are  scarcely  worthy  of  being  cited.' 

§  4395.  By-laws  of  Merchants'  Exchanges  Expelling:  for 
Non-compliance  with  Contracts. — A  by-law  of  a  chamber  of 
commerce  providing  for  the  expulsion  of  a  member  for  non- 
compliance with  any  contract,  verbal  or  written,  is  reason- 
able and  valid,  although  the  contract  in  respect  of  which  it  is 
sought  to  enforce  it  is  technically  void,  as  being  within  the 
statute  of  frauds,and  is  not  made  by  the  member  when  the 
exchange  is  in  session.'  The  reason  which  supports  the  valid- 
ity of  such  a  by-law  is  a  very  broad  and  sound  one.  It  is 
similar  to  that  which  is  resorted  to  in  purging  the  legal  pro- 
fession of  unworthy  members.  A  lawyer  who  will  betray  his 
client,  or   collect   money   for   him   and   not   pay  it  over,  is 


*  See  Leiman  v.  District  Number 
One,  23  "Week.  Dig.  (N.  Y.)  409;  s.c. 
S9  Hun  (N.  Y.),  658,— holding  that 
a  by-law  is  not  necessarily  unreason- 
able and  void  because  it  provides  for 
the  suspension  of  a  member  upon  a 
mere  declaration  of  the  president  of 
the  society,  without  a  trial  or  oppor- 
tunity to  be  heard.  Exceptions  to 
this  rule  exist  in  the  case  of  by-laws  of 
mutual  benefit  societies  which  provide 
that  the  non-payment  of  dues  of  which 
the  member  has  notice  shall  operate 
■ipso  facto  as  a  suspension  from  mem- 
bership, and  a  forfeiture  of  the  rights 
of  his  beneficiary  in  case  of  his  death, 
or  of  his  own  rights  in  case  of  his  sick- 
nees.  In  schemes  of  mutual  insur- 
ance of  this  kind,  it  is  necessary  to 
uphold  the  principle  of  forfeiture 
without  a  trial  which  obtains  in  other 
cases  of  life  insurance,  since  it  would 
be  highly  inconvenient,  and  hence 
impracticable  in  most  cases,  to  cite 
the  member  and  go  through  the  form 
of  atrial.  But  such  a  suspension 
rests  upon  a  principle  entirely  dif- 
ferent from  that  which  governs  in  the 
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case  of  an  expulsion  upon  an  accusa- 
tion of  an  offense.  "A  person  who 
is  a  member  of  a  corporation,  unless 
he  has  waived  or  forfeited  the  right, 
always  is  entitled  to  a  copy  of  the 
charges  preferred  against  him,  and  to 
be  present  at  the  taking  of  testimony 
against  him,  or  an  opportunity  af- 
forded him  so  to  do,  and  to  produce 
testimony  in  his  own  behalf."  Erd 
V.  Bavarian  &c.  Asso.,  67  Mich.  233; 
s.  c.  34  N.  W.  Rep.  555,  opinion  of  the 
court  by  Champlin,  J. 

'  Dickenson  v.  Chamber  of  Com- 
merce, 29  Wis.  45 ;  s.  c.  9  Am.  Rep. 
544.  See  also  State  v.  Milwaukee 
Chamber  of  Commerce,  47  Wis.  670 ; 
White  V.  Brownell,  4  Abb.  Pr.  (n.  s.) 
(N.  Y.)  162;  s.  c.  2  Daly  (N.  Y.), 
329;  People  v.  Board  of  Trade,  80111. 
134 ;  Fisher  v.  Board  of  Trade,  80  111. 
85;  Baxter  v.  Board  of  Trade,  83 
m.  146;  Sturges  v.  Board  of  Trade,  86 
HI.  441 ;  People  v.  New  York  Com- 
mercial Asso.,  18  Abb.  Pr.  (N.  Y.) 
271 ;  People  v.  Miller,  39  Hun  (N.  Y.), 
557.    Compare  ante,  §5  851,  852. 
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unworthy  of  membership  in  the  legal  profession,  and  in  any 
country  where  the  legal  profession  is  under  a  proper  organ- 
ization and  discipline,  and  where  the  laws  of  the  land  are 
properly  administered,  will  be  expelled  therefrom.  So  a 
trader  -who  will  not  keep  his  contracts  when  he  can,  is 
unworthy  to  be  a  member  of  a  society  of  honest  merchants, 
and  ought  to  be  expelled  therefrom,  provided  the  others 
so  will. 

§  4396.  By-laws  of  Social  Clubs  Expelling  for  Disorderly 
Conduct.  —  By-laws  of  social  clubs  expelling  their  members 
for  disorderly  conduct  will  obviously  be  upheld,  because  good 
order  and  good  fellowship  is  one  of  the  essential  conditions  of 
such  a  society.  Such  by-laws,  it  has  been  held,  are  not  con- 
trary to  the  principles  of  natural  justice  or  the  laws  of  the 
land.*  Where  the  charter  of  a  club  which  was  incorporated 
for  patriotic  and  social  purposes  provided  for  the  expulsion 
of  members,  stating  that  the  "causes  which  justify  their 
expulsion  and  the  manner  of  effecting  the  same  "  should  be 
regulated  by  the  by-laws  which  the  corporation  was  empow- 
ered to  make,  —  it  was  held  that  a  by-law  was  valid  which 
gave  the  board  of  directors  the  power  to  expel  a  member  "  for 
acts  or  conduct  which  they  may  deem  disorderly  or  injurious 
to  the  interests  or  hostile  to  the  objects"  of  the  club,  with 
the  right  of  an  appeal  to  a  meeting  of  the  club.  Such  a 
by-law  was  not  illegal  because  it  did  not  specify  the  acts 
which  should  be  deemed  disorderly'.  One  who  became  a 
member  of  the  club  was  held  to  have  assented  to  the  provi- 
sions of  its  charter  and  by-laws  with  reference  to  the  power  of 
the  board  of  directors  and  of  a  majority  of  the  members,  to 
expel  a  member.  Under  such  a  by-law  it  was  held  that  a 
member  might  be  expelled  for  rude  and  ungentlemanly  con- 
duct in  the  club-house,  consisting  in  provoking  a  fellow- 
member  by  charging  him  with  acting  like  a  blackguard.^ 


'  Pitcher  «.  Board  of  Trade,  20  111.  '  Com.  v.  Union  League,  135  Pa. 

App.  319 ;  Com.  v.  Union  League,  135     St.  301 ;  8.  c.  20  Am.  St.  Eep.  870. 
Pa.  St.  301 ;  s.  c.  20  Am.  St.  Eep.  870. 

3237 


4  Thomp.  Corp.  §  1398.]   shakeholders'  eights  and  remedies. 

§  4397.  Suspension  for  Jfon-payment  of  a  Fine.  —  A  mem- 
ber of  an  incorporated  society  cannot  be  expelled  for  the 
non-paj'ment  of  a  fine  which  has  been  illegally  imposed;  and 
before  a  fine  can  be  legally  imposed  for  a  supposed  offense, 
there  must  be  a  by-law  defining  the  offense  and  imposing  the 
penalty.' 

§  4398.  Mandamus  to  Reinstate. — Mandamus  will  lie  to 
reinstate  a  member  of  a  private  corporation,^  e.  g.,  an  incor- 
porated board  of  trade  or  chamber  of  commerce,^  or  a  charitable 
or  benevolent  society  *  or  an  incorporated  tnedical  society.^  Objec- 
tions to  the  sufficiency  of  the  averments  in  the  alternative  writ, 
considered  as  a  pleading,  must  be  taken  in  limine,  on  a  motion 
to  quash.  They  can  never  prevail  if  taken  after  the  return.^ 
Where  it  was  objected  in  a  proceeding  by  mandamus,  that  by 
the  act  of  corporation  counted  upon,  in  the  plaintiff's  writ,  it 
did  not  appear  that  there  was  any  such  office  as  that  of  trustee, 
or  that  to  such  (ffic\  if  it  existed,  any  rights,  duties,  or  priv- 
ileges appertained, —  it  was  said:  "  The  writ  avers  that  the  cor- 
poration or  body  politic  was  established  by  the  name  of  the 
'Trustees  of  the  academic  school,'  etc.;  that  the  plaintiff  was 
one  of  the  trustees,  duly  elected,  and  in  the  exercise  of  the 
office  and  enjoying  the  rights  and  privileges  belonging  to  him 
as  trustee;  that  nine  of  the  trustees,  being  a  majority,  were 
present  at  a  meeting  on  the  14th  of  February,  1826,  and 
removed  and  expelled  the  plaintiff  from  his  office  of  trustee. 
These  allegations  are  sufficient  on  a  trial  on  the  writ  and 
return.'"  In  a  proceeding  hj  m,andamus  to  restore  a  trustee 
of  an  eleemosynary  corporation  who  had  been  amoved,  it  was 
alleged  that  in  October,  1825,  there  was,  and  for  more  than 
tbirty  years  antecedent  thereto  had  been,  a  certain  described 

1  Erd  I).   Bavarian    &c.   Asso.,   67  lent  Society,  24  How.  Pr.  (N.Y.)  216; 

Mich.  233;  g.  c.  34  N.  W.  Kep.  555.  Erd  v.  Bavarian  &c.  Asso.,  67  Mich. 

Compare  anU,  §  1036.  233;  «.  c.  34  N.  W.  Eep.  555. 

'  Ante,  §  904,  et  seg.  °  People   v.  Medical    Society,    24 

»  State  V.  Chamber  of  Commerce,  Barb.  (N.  Y.)  570. 
20  Wis.  63,  73.  •  Eex  v.  York,  6  T.  E.  66, 74 ;  Fuller 

*  People  V.  St.  Franciscus  Benevo-  t;.  Trustees,  6  Conn.  532,  544. 
'  Fuller  V.  Trustees,  supra, 
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corporation,  established  by  the  Legislature  of  the  State.  The 
court  said:  "As  one  of  the  attributes  of  a  corporation  aggre- 
gate is  immortality,  it  is  a  sufficient  averment  of  its  existence." ' 

§  4399.  Mandamus  to  Kestore  Members  in  Unincorporated 
Societies. —  It  is  believed  that  the  writ  of  mandamus  cannot 
properly  be  used,  either  to  admit  to  membership  or  to  restore 
to  membership,  persons  who  claim  to  be  entitled  to  member- 
ship in  unincorporated  societies,  and  especially  where  those 
societies  are  organized  for  purely  ideal  purposes,  and  where 
no  property  rights  are  involved.  Thus,  it  would  be  extra- 
ordinary for  a  court  to  award  a  mandamus  to  restore  to  mem- 
bership one  who  ha:d  been  excom,municated  from  a  religious 
society,  or  otherwise  excluded  from  membership  therein  by 
the  proper  authority  or  judicatory.  Accordingly,  the  Supreme 
Court  of  Michigan  denied  an  original  application  for  a  man- 
damus against  the  Grand  Lodge  of  Free  and  Accepted  Masons 
of  that  State,  which  body  had  been  incorporated,  but  under  a 
charter  which  contained  no  conditions  as  to  the  terms  of  mem- 
bership, to  reinstate  a  member  who  had  been  excluded  from 
the  Masonic  order  in  Michigan  by  the  action  of  such  Grand 
Lodge.  The  court  reasoned  that  the  Masonic  fraternity,  as  a 
body,  has  no  corporate  existence  and  no  corporate  liability  in 
the  State  of  Michigan,  and  that  the  court  could  deal  only  with 
corporate  bodies  in  their  corporate  relations.  The  court  also 
conceded  that  if  he  was  wrongfully  excluded  from  rights  of 
membership,  he  might  have  an  action  for  damages? 

%  4400.  Actions  to  Restore  to  the  Eights  of  Membership.  — 

This  subject  has  been  considered  in  an  early  chapter,*  and 
will  be  referred  to  in  this  title  only  for  completeness  in  deal- 
ing with  the  subject  of  the  remedies  of  members  of  corpora- 
tions.    As  already  seen,*  the  usual  remedy  of  a  member  of  a 

'  Fuller  V.  Trustees,  supra.  ■     mandamus  was  refused  on  the  ground 

'  Burt  V.  Grand  Lodge,  66  Mich,      that  the  relator  had  appealed  to  a 
85.     See  also  Burt  v.  Grand  Lodge      higher  judicatory  of  the  order, 
(another  case),  44  Mich.  208,  where  a  *  Ante,  §  904,  et  seg. 

♦  Ante,  §  904. 
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corporation  who  has  been  unlawfully  expelled,  to  secure  Lis 
reinstatement,  is  a  mandamus  against  the  corporation  or  its 
trustees;^  though  in  modern  times  the  jurisdiction  of  courts 
of  equity  has  been  expanded  so  as  to  admit  a  remedy  by 
injunction,  restraining  those  who  wield  the  power  of  the  cor- 
poration from  interfering  with  his  rights  therein.^  Which- 
ever remedy  may  be  adopted,  the  courts  do  not  sit  as  courts 
of  appeal  from  the  decisions  of  the  corporate  judicatories,  for 
the  mere  purpose  of  reviewing  erroneous  decisions  upon  the 
evidence,  or  irregularities  of  procedure,  not  of  such  a  glaring 
nature  as  to  render  the  sentence  void.'  For  instance,  where 
the  member  has  been  suspended,  after  due  notice  and  a  fair 
trial,  in  pursuance  of  valid  by-laws  of  the  corporation,  the 
fact  that  the  charge  on  which  he  was  suspended  was  preferred 
by  one  who  was  an  employe,a.ud  not  a  member  of  the  corpo- 
ration, will  not  invalidate  the  sentence  of  suspension.*  The 
doctrine  is  very  broad  that  where  a  corporation  in  its  legis- 
lative capacity,  or  a  judicatory  of  a  corporation  acting  within 
the  limits  of  its  jurisdiction,  has  sat  in  judgment  upon  a  par- 
ticular question  and  come  to  a  decision,  the  judicial  courts 
will  not  rejudge  the  matter  at  the  suit  of  a  member  of  the 
corporation.'  This  may  be  illustrated  by  a  decision  touching 
a  benevolent  society.  The  charter  provided  that  sick  mem- 
bers should  be  entitled  to  a  certain  allowance,  with  the  pro- 
viso that,  "this  allowance  is  to  be  made  from  the  time  of  his 
application  in  writing  to  the  president  whilst  so  much 
remains  in    the  funds."     It  was  held  that  an  action  would 

'  Illustration  of  the  extent  of  this  People  v.  Conley,  42  Hun  (N.  Y.),  98 ; 

remedy  may  be  afforded  by  a  case  s.  c.  sub  nom.  People  v.  Connelly,  3 

where  the  trustees  of   a  Methodist  N.  Y.  St.  Eep.  372. 
Episcopal    Society   had    refused   to  ^  Ante,  §  909 ;  Albers  v.  Merchants' 

receive,  as  a  minister  of  the  society,  a  Exchange,  39  Mo.  App.  583. 
minister  of  the  church  in  good  stand-  '  People  v.  St.  George's  Society,  28 

ing,  duly  appointed  to  the  charge  by  Mich.  261 ;   Com.  v.  Union  League, 

the  presiding  bishop  of  the  previous  135  Pa.  St.  301 ;  s.  c.  20  Am.  St.  Rep. 
annual  conference.    It  was  held  that  ,  870. 

a  mandamus  would  lie  to  compel  them  *  Albers  v.  Merchants'  Exchange, 

to  receive  him  and  open  to  him  the  39  Mo.  App.  583. 
meeting-house  for  the  purpose  of  con-  '  Toram    v.     Howard     Beneficial 

ducting     divine     worship     therein.  Asso.,  4  Pa.  St.  519;  ojiie,  §  918. 
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not  lie  by  a  member  to  recover  the  allowance,  as  it  must  be 
presumed  that  the  proper  authorities  had  determined  that  the 
corporation  was  not  in  funds,  and  the  member  was  concluded 
by  the  decision  of  the  forum  of  his  own  selection.^ 

§  4401.  Enjoining'  the  Corporation  from  Excluding  or 
Expelling  a  Member. — Although  it  has  been  said  that 
equity  is  never  concerned  with  questions  of  membership  in  a 
corporation,  yet  modern  holdings  are  to  the  effect  that  a 
court  of  equity  may  properly  entertain  an  action  by  a  share- 
holder to  enjoin  the  corporation  from  canceling  or  forfeiting 
his  shares  contrary  to  the  contract  of  association;^  and  also 
in  the  case  of  mutual  benefit  societies,  commercial  exchanges, 
social  clubs,  and  the  like,  corporate  or  unincorporate,  to 
enjoin  the  corporation,  or  the  governing  body,  from  excluding 
him  from  his  rights  as  a  member.'  Thus,  it  has  been  held, 
on  abundant  judicial  axithority,  that  an  injunction  may  prop- 
erly be  granted  to  prevent  interference  with  the  rights  and 
privileges  of  a  member  of  an  incorporated  stock  exchange, 
who  has  been  suspended  for  failure  to  pay  a  fine  illegally 
imposed,  for  disobedience  of  a  by-law  beyond  the  power  of 
the  exchange  to  pass.^  So,  where  a  member  of  a  building 
association  is  entitled,  by  the  constitution  of  the  association, 
to  borrow  a  certain  amount  in  respect  of  the  shares  held 
by  him,  and  the  directors  pass  a  resolution  refusing  such  a 
loan,  the  member  may,  it  has  been  held,  maintain  an  action 
against  the  corporation  for  a  mandatory  injunction  compelling 
it  to  make  the  loan.^  On  the  other  hand,  it  is  held  in  one 
jurisdiction  that,  an  injunction  being  merely  a  preventive 
remedy,  not  capable  of  being  so  framed  as  to  command  a 
party  to  undo  what  he  has  done,®  it  cannot  be  resorted  to 
to  restore  a  member  of  an  incorporated  board  of  trade  who 

'  Toram    v.    Howard    Beneficial  •  Albers  v.  St.  Louis  Merchants' 

Asso.,  4  Pa.  St.  519,  520.  Exchange,  39  Mo.  App.  583. 

2  Bergman    v.    St.    Paul    Mutual  '  Bergman  v.  St.  Paul  Mut.  Build- 
Building  Asso.,  29  Minn.  275;  ante,  ingAsso.,  29  Minn.  282. 
§1806;  post,  §4524.  «  "Wangelin    v.   Goe,   50   111.    459, 

»  Ante,  §  910,  et  seq.  463;  Menard  v.  Hood,  68  111.  121. 
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claims  to  have  been  expelled  by  proceedings  contrary  to  its 
constitution  and  by-laws.^  In  the  same  jurisdiction  it  has 
been  held,  though  upon  grounds  not  clearly  reasoned,  that 
a  court  of  equity  will  not  entertain  a  bill  by  a  member  of 
a  private  corporation  (here,  the  Chicago  Board  of  Trade) 
against  the  corporation  and  its  officers,  to  restrain  them  from 
expelling  the  complainant  for  a  violation  of  its  rules  and 
by-laws.  The  court  say  that  the  remedy  of  such  member,  if 
any,  is  in  a  court  of  law.* 

§  4402.  Compelling  Kecognition  of  Plalntififs  Eights  as  a 
Shareholder. — Among  many  illustrations  of  actions  by  stock- 
holders against  the  corporation  to  enforce  rights  pertaining 
to  a  particular  stockholder  in  the  company,  may  be  mentioned 
the  case  of  a  bill  in  equity  to  compel  delivery  of  certificates 
of  stock  to  one  who  has  already  the  equitable  title  to  the 
shares,'  —  although  a  suit  at  law  may  be  sustained  against  the 
corporation  by  the  shareholder  for  the  conversion  of  his 
shares,  upon  the  same  state  of  facts.*  Substantially  similar 
to  this  is  the  very  frequent  action  in  equity  by  one  to  whom 
shares  have  been  transferred,  and  who  has  consequently 
become  the  equitable  owner  of  them,  to  compel  the  corpora- 
tion to  transfer  them  to  him  on  its  books,  so  as  to  perfect 
what  is  called  his  legal  title,  which  transfer  is  fraudulently  or 
torliously  refused  by  its  proper  officers  or  agents.'  A  bill  for 
this  species  of  relief  is  in  the  nature  of  a  bill  for  the  specific 
performance  of  a  contract;  and  it  is  well  settled  that  equity 
will  not  grant  the  extraordinary  aid  of  compelling  the  specific 
performance  of  a  contract,  under  circumstances  where  it  would 
be  against  conscience  to  do  so.*  Thus,  it  has  been  held  that 
if  a  stockholder  has  made  an  equitable  assignment  of  his  shares 
to  a  third  person,  such  stockholder  cannot  thereafter  maintain 

>  Fisher  v.  Board  of  Trade,  80  111.  85 ;  *  Ante,  §  2447,  et  seq. 

Baxter  «.  Board  of  Trade,  83  111.  146.  °  Archer  D.American  Waterworks 

2  Sturges  V.  Board  of  Trade,  86  111.  Co.,  50  N.  J.  Eq.  33;  «.  c.  24  Atl.  Eep. 

441.  508. 

s  Hill  V.  Rockingham     Bank,    44  •  Ante,  §  2431. 

N.  H.  567 ;  ante,  §  2425. 
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a  suit  in  equity  against  the  corporation  to  establish  his  rights 
as  a  shareholder,  in  fraud  of  such  third  person.^ 


^  M.,  after  conveying  certain  land 
to  a  mining  company,  in  consideration 
of  a  specific  number  of  shares  of  its 
stock,  conveyed  the  same  premises  to 
H.,  and  the  company  thereupon  trans- 
ferred the  shares  to  H.  It  was  held 
that,  under .  these  circumstances,  a 
court  of  equity  ought  not  to  grant  its 
aid  to  M.,  to  enable  him  to  recover 


the  shares  from  the  company,  or 
to  obtain  an  alternative  judgment 
against  it  for  damages  for  their  con- 
version. O'Meara  v.  North  American 
&c.  Co.,  2  Nev.  112.  For  a  case  where 
relief  was  denied  to  a  subscriber  who 
demanded  his  shares,  see  Farmers' 
&c.  Bank  v.  Nelson,  12  Md.  35. 
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CHAPTEK    LXXXVII. 


EIGHT  TO  INSPEOT  BOOKS  AND  PAPERS. 


Section 

4406.  Nature  and  extent  of  the  right 

of  a  shareholder  to  inspect 
the  corporate  books. 

4407.  Statutes   denouncing  penalties 

for  refusing  this  right. 

4408.  Construction  of  such  statutes. 

4409.  Such  refusal   punished    crimi- 

nally. 

4410.  Statutes  denouncing  a  forfeiture 

and  damages  against  the  com- 
pany. 

4411.  Statutes  punishing  the  offense 

as  a  misdemeanor,  fining  the 
corporation,  and  giving  an 
action  for  damages. 

4412.  When     right     guaranteed    by 

statute,  motive  for  its  exer- 
cise immaterial. 

4413.  View  which  makes  the  statutory 

right  a  qualified  right. 

4414.  Other  questions  under  statutes 

giving  right  of  inspection. 

4415.  Statutes  giving  penalties  for  re- 

fusing to  furnish  statements 
to  stockholders. 

Statute  requiring  corporate 
books  to  be  brought  into  the 
State  for  inspection. 

By-laws  and  other  corporate 
regulations  declaring  or  regu- 
lating the  right. 

4418.  Theory  that  right  not  enforced 

unless  there  is  a  defined,  dis- 
tinct dispute. 

4419.  Eight  not  allowed  for  specula- 

tive purposes,  gratification  of 

curiosity,  etc, 
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4417. 


Section 

4420.  Nor  where  the  exercise  of  the 

right  would  produce  great  in- 
convenience. 

4421.  Eight  to  make  copies  and  ex- 

tracts. 

4422.  No  answer  that  it  is  inconven- 

ient to  grant  the  right. 

4423.  Willingness  of  the  corporation 

to  buy  the  relator's  shares. 

4424.  Stockholder  must  make  the  in- 

spection in  a  peaceable  man- 
ner. 

4425.  Controlling  the  manner  of  the 

inspection. 

4426.  Stockholder  may  exercise  the 

right  through  agent,  attorney, 
or  expert. 

4427.  Cases   where  inspections  have 

been  granted. 

4428.  Cases  where  inspections  have 

been  refused. 

4429.  Directors  cannot  exclude  one  of 
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edy. 

4432.  Whether    a    remedy    also    in 

equity. 

4433.  Practice  under  the  writ  of  man- 
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4434.  Former  proceeding:   re«  judi- 

cata. 

4435.  Appeals  and  writs  of  error  from 

orders  of  inspection. 
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§  4406.  Nature  and  Extent  of  the  Kigbt  of  a  Share- 
bolder  to  Inspect  the  Corporate  Books.  —  It  is  proposed  iu 
this  chapter  to  consider  chiefly  the  right  of  a  stockholder  to 
inspect  the  books  of  a  corporation  for  the  purpose  of  inform- 
ing himself  of  the  conduct  of  its  business,  and  the  remedies 
afforded  by  the  law  to  give  effect  to  this  right.  One  of  the 
privileges  incident  to  ownership  of  stock  in  a  corporation  is 
that  of  an  inspection  of  the  books  and  condition  of  the  com- 
pany, and  this  privilege  in  general  becomes  a  right  when 
the  inspection  is  sought  at  proper  times  and  for  proper  pur- 
poses.^ In  England  and  in  many  of  the  United  States  this 
Tight  has  been  guaranteed  by  statute,  and  these  statutes  are 
generally  regarded  as  merely  in  affirmance  of  the  common 
law.^ 

§  4407.  Statutes  Denouncing'  Penalties  for  Refusing  This 
Big-ht.  —  By  many  statutes  it  is  made  the  duty  of  the  officers 
■of  corporations  to  keep  what  are  sometimes  termed  "stock 
books"  or  "  stock  ledgers,"  or  other  accurate  lists  of  share- 
"holders,  books  of  account,  etc.,  to  allow  shareholders  to  inspect 
the  same  under  penalties  in  case  of  refusal.  The  larger  num- 
ber of  these  statutes  denounce  a  pecnma.ry  penalty  or  forfeiture 
against  the  officer  so  refusing.'  Among  the  many  statutes  on 
this  subject,  we   may  cite   statutes  enacting   a  forfeiture  of 


^  Cockbum  v.  Union  Bank,  13  La.  (n.  b.)    388    (annotated) ;    23   Cent. 

An.   289 ;   Lyon  v.  American  Screw  L.  J.  524  (annotJited) ;  citing  Ang.  & 

■Co.,  16  R.  L  472;  s.  c.  17  Atl.  Rep.  Ames  Corp.,   4  681;    Redfield  Rail- 

61 ;  Ranger  v.  Champion  Cotton  Press  ways,  227 ;  Grant  Corp.  311 ;  2  Phill. 

Co.,  51  Fed.  Rep.  61.  Ev.  313 ;  State  v.  Bienville  Oil  Works, 

*  People  V.  Lake  Shore  &c.  R.  Co.,  28  La.  An.  204. 
11  Hun  (N.  y.),  1 ;  s.  c.  affirmed,  70  '  The  following  may  be  referred  to 
N.  Y.  220.  For  appropriate  judicial  as  an  example:  Gen.  Stats.  Mass., 
observations  on  the  nature,  extent,  p.  385,  ch.  68,  §  10.  For  the  English 
.and  limitations  of  this  right,  see  Lyon  statutes,  see  Lind.  Comp.  Law  (5th 
V.  American  Screw  Co.,  16  R.  I.  472;  ed.),  p.  441,  et  seq.  For  questions  of 
■s.  c.  17  Atl.  Rep.  61 ;  Com.  v.  Phoenix  procedure  in  an  action  by  a  stock- 
Iron  Co.,  105  Pa.  St.  Ill ;  s.  c.  51  Am.  holder  for  such  a  penalty,  see  Lewis 
Hep.  '184,  185;   23   Am.    Law  Reg.  ».  Brainerd,  53  Vt.  519. 
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fifty,*  one  hundred,  two  hundred,^  two  hundred  and.  fifty,'  and 
even  one  thousand  dollars.*  By  a  statute  of  New  Jersey,  the 
forfeiture  is  "the  sum  of  two  hundred  dollars,  the  one-half 
thereof  to  the  use  of  the  State  of  New  Jersey,  and  the  other 
moiety  to  him  who  will  sue  for  the  same,  to  be  recovered  by 
action  of  debt  in  any  court  of  record,  together  with  costs  of 
suit."  *  Other  statutes  denounce  a  forfeiture  for  each  twenty- 
four  hours'  neglect  after  request."  It  must  have  occurred  to 
every  lawyer  of  experience  that  statutes  imposing  a  moderate 
forfeiture  for  such  refusals  are  often  entirely  ineffectual,  for 
the  reasons  that  such  refusals  generally  grow  out  of  the  fact 
of  one  clique  or  faction  of  stockholders  being  in  the  exclusive 
possession  of  the  corporate  machinery  and  officers.  These 
demands  of  stockholders  for  an  inspection  of  the  books  often 
take  place  prior  to  a  corporate  election,  and,  especially  in  the 
case  of  railway  and  other  large  corporations,  the  directors  and 
shareholders  resisting  the  inspection  will  indemnify  the 
offending  officer  in  a  much  greater  amount  than  any  moderate 
statutory  forfeiture.  The  forfeiture  of  one  thousand  dollars 
denounced  by  the  statute  of  New  Hampshire  above  quoted,  or 
even  of  that  sum  for  every  day's  refusal,  woald  be  inadequate 
in  cases  which  have  come  under  the  experience  of  the  author. 
In  corporate  management,  or  mismanagement,  no  more  fre- 
quent or  more  aggravated  species  of  outrage  exists  than  the 
refusal  of  those  in  possession  of  the  corporate  books  to  dis- 


»  Gen.   Stats.  R.  I.   1872,  p.  296,  1876),  vol.  II.,  p.  303,  ?  48  (relating  to 

§  21.  "  moneyed  corporations  "). 

»  Gen.  Stats.  R.  I.   1872,  p.   319,  *  Gen.   Stats.  N.  H.  1867,  p.  277, 

§  17;  2  Bright.  Purd.  Dig.  Pa.  1873,  5  13. 

p.   1437,  §  37  (turnpike  bridge  and  "  Rev.   Stats.   N.   J.  1877,  p.  183, 

plank-road  companies) ;    Rev.   Laws  §  36.    A  similar  provision  is  found  in 

Idaho,  p.  622,  §  18 ;  Rev.  Code  Ala.  the  statutes  of  New  York,  although 

1876,  §   1897  (officer  to  furnish  tran-  the  common-law  action  of  debt  has 

script).     Penalty    for  failure,    $200.  long    been    abolished    by  statute  in 

Ibid.,  §  1898.    Penalty  for  refusing  to  that  State :  Rev.  Stats.  N.  Y.  (Banks  & 

allow    an.    inspection,    $200.     Ibid.,  Bros.  6th ed.  1876),  vol.  II., p.  398,  §1. 

^  1900.  °  Gen.   Stats.  Vt.   1862  (Appendix 

"  Rev.  Stats.  Mo.  1879,  §  721;  Rev.  1870),  p.  551,  §  53.     See  §  8,  p.  544; 

Stats.  N.  Y.  (Banks  &  Bros.   6th  ed.,  Laws  of  Wyoming  1869,  p.  242,  §  23. 
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close  to  the  stockholders  the  written  evidences  of  their  steward- 
ship; and  in  many  cases  nothing  short  of  severe  pecuniary 
forfeitures,  followed  by  imprisonment  as  for  crime,  ^ill  aiford 
an  adequate  protection  to  minority  stockholders. 

§  4408.  Construction  of  Sucli  Statutes.  —  Of  course,  there 
is  discovered  some  disposition  on  the  part  of  the  courts  to 
construe  such  statutes  strictly.  In  an  action  against  a  corpo- 
ration to  recover  such  a  penalty  provided  bj'^  a  statute  of  Indi- 
ana for  refusing  to  allow  a  stockholder  to  inspect  the  stock-book 
of  the  company,  it  has  been  held  that  the  complaint  must  show 
that  the  officer  upon  whom  the  demand  for  inspection  was  made 
had  notice  that  the  person  making  the  demand  was  entitled  to 
the  inspection.'  But  no  injury  need  be  shown  to  the  stock- 
holder from  the  refusal, to  enable  him  to  recover  the  penalty.^ 

§  4409.  Sucli  Refusal  Punished  Criminally.  —  Accord- 
ingly, many  statutes  punish  such  refusals  as  criminal  mis- 
demeanors'—  and  one  has  been  found  which,  by  providing  for 
a  term  of  imprisonment  in  the  penitentiary,  assimilates  such 
an  offense  to  a.  felony.* 

§  4410.  Statutes  Denouncingr  a  Forfeiture  and  Damag'es 
against  the  Company.  —  A  very  unfortunate  class  of  statutes 


'  Williams  v.  College  Corner  &c.  Road  Co.,  45  Ind.  170. 

»  Kelsey  v.  Pfaudler  Process  Fer-  »  Code  Stats.  Mont.  1871,  p.  409, 

mentation   Co.,  3  N.  Y.  Supp.  723.  §  26;  Comp.  Laws  Nev.  1873,  5  3405; 

The  penalty  here  referred  to  is  given  Eev.  Stats.  N.  Y.  (Banks  &  Bros.   6th 

by  N.  Y.  Laws  of  1848,  ch.  40,  §  25.  ed.,  1876),  vol.  II.,p.  509,  §  60;  Ibid., 

Circumstances  under  which   it  was  p.   793,  §  17  (relating  to  "moneyed 

held  that  the  statute  should  not  be  corporations") ;    Ibid.,   p.   765,   §   14 

construed  so  strictly  as  to  entitle  the  (relating  to  hotel  companies) ;  Comp. 

stockholder  to  the    penalty  therein  Laws  Utah  1876,  p.  635,  ^  326 ;  Eev. 

provided    for:     Kelsey    v.    Pfaudler  Code  Md.   1878,  p.  324;  Cal.  Penal 

Process  Fermentation  Co.,  41  Hun  Code,  §  565 ;  Bev.  Stats.  N.  Y.  (Banks 

(N.  Y.),  20.     Compare  same  case,  3  &  Bros.  6th  ed.,  1876),  vol.  II.,  p.  862, 

N.  Y.  Supp.  723,  where  the  contrary  ^  319. 

was  held.     Construction  of  a  com-  *  The  statute  referred  to  is  a  stat- 

plaini  in   such  an  action:    Levy  v.  ute  of  Michigan,  which  makes  it  the 

Cohen,  18  N.  Y.  Supp.  155.  duty  of  banking  corporations  to  keep 
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is  met  with  providing  for  a  pecuniary  forfeiture  and  an  action 
for  damages,  to  be  paid  by  the  company,  in  case  its  secretary, 
president,  or  other  ministerial  officer  shall  refuse  a  stock- 
holder or  a  creditor,  on  demand  and  under  conditions  named, 
an  inspection  of  its  books.  Some  of  these  statutes  are  referred 
to  in  the  next  section.  These  statutes,  in  so  far  as  they  give 
to  a  creditor  a  right  to  maintain  an  action  for  such  a  forfeit- 
ure or  for  damages,  are  perfectly  logical  and  just;  for  he  deals 
with  the  artificial  body,  and  not  with  the  ofiBcers,  and  the  cor- 
poration is  answerable  to  him  for  their  acts  under  the  rule 
of  respondeat  superior.  But  in  so  far  as  they  give  to  a  stock- 
holder a  right  of  action  against  the  corporation  for  such  a 
forfeiture,  they  exhibit  a  singular  legislative  blindness,  involv- 
ing the  absurdity  and  injustice  of  fining  the  corporation  for 
the  benefit  of  one  of  its  stockholders;  fining  the  trust  fund  for 
the  benefit  of  the  cestui  que  trust,  because  of  the  wrongful  act 
of  the  trustee;  paying  the  injured  stockholder  a  fine  out  of  a 
fund  which  is  in  part  his  own;  awarding  him  a  fine  and  then 
compelling  him  to  pay  a  part  of  it;  and  involving  other  inno- 
cent stockholders  in  the  same  loss;  in  short,  involving  in  a 
common  loss  the  innocent  and  the  guilty  stockholders,  because 
of  a  wrong  done  by  ministerial  officers. 

§  4411.  Statutes  Punishing-  tbe  Oifense  as  a  Misdemeanor, 
Finingr  the  Corporation,  and  Giving  an  Action  for  Damages. 

This  brings  us  to  the  final  class  of  statutes,  which  punish  tlie 
offending  officer  as  for  a  misdemeanor,  and  give  a  forfeiture 
and  an  action  for  damages  to  the  injured  person,  both  payable 
out  of  the  money  of  the  corporation.^     The  following,  from  the 

a   share-book,    containing    a    record  to  any  false  entry  in  such  book,  or 

of  the  shareholders,  the  number  of  any  other  book,  of  such  banker,  shall, 

shares  held  by  each,  transfers,  etc.,  upon  conviction  thereof,  be  sentenced 

and  it  adds:  "A  refusal  by  any  oflBcer  to  imprisonment  in  the  State  prison 

of  such  association  or  bank,  to  exhibit  not    less   than    one  nor  more  than 

such  book  to  any  person  demanding  three  years."      Comp.  Laws    Mich, 

the  inspection  thereof,  shall  subject  1871,  §  2220. 
such  officer  to  a  penalty  of  fifty  dol-  '  Rev.  Code  Md.  1878,  p.  324,  §  67. 

lars Any  person   or  associa-  See  also   Cod.  Stats.  Mont.  1871-72, 

tion,  making,  directing,  or  consenting  p.  409,  5  26;  Eev.  StatB.  N.  Y.  (Banks 
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statute  books  of  Nevada,  comes  much  more  near  being  such  a 
statute  as  it  should  be:  "  If  at  any  time  the  clerk,  or  other 
officer  having  charge  of  such  book,  shall  make  any  false  entry, 
or  neglect  to  make  any  proper  entry  therein,  or  having  the 
charge  of  any  papers  of  the  company,  shall  refuse  or  neglect 
to  exhibit  the  same,  or  allow  the  same  to  be  inspected,  or 
extracts  to  be  taken  therefrom,  or  to  give  a  certified  copy  of 
any  entry,  as  provided  in  the  preceding  section,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  and  pay  to 
the  party  injured  a  penalty  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  one  thousand  dollars,  and  all  damages 
resulting  therefrom,  to  be  recovered  in  an  action  for  debt,  in 
any  court  having  competent  jurisdiction,  in  the  county  in 
which  the  principal  place  of  business  of  the  corporation  is 
located."  * 

§  4412.  When  Right  Gruaraiiteed  by  Statute,  Motive  for  Its 
Exercise  Immaterial.  —  Where  the  right  is  guaranteed  by  stat- 
ute,^ the  stockholder  need  not  give  a  reason  to  the  officers  of 
the  corporation  for  demanding  it,'  —  the  rule  of  the  law  being 
that  where  a  party  has  a  legal  right  to  do  a  thing,  the  motive 
which  may  prompt  him  in  demanding  his  right  is  not  the 
proper  subject  of  judicial  investigation.*  In  other  words, 
where  the  Legislature  has  assured  this  right  to  the  stock- 


&  Bros.  6th  ed.,  1876),  vol.  II.,p.  765,  L.  J.  Oh.  Div.  615;  59  L.  T.  (n.  s.) 

§  14;ibid,  p.  793,  §  17;  J&id.,  p.  283,  117;    Mitchell    v.  Rubber    Reclaim- 

§134;  JJid.,  p.509,  §60;/6i(J.,p.  729,  ing  Co.   (N.  J.   Eq.),  24  Atl.   Rep. 

§45;  ibid.,  p.  710,  §25.  407. 

'  Oomp.  Laws  Nev.  1873,  §  3405.  *  "  If  the  charge  upon  which  the 

'  As,  for  instance,  under  Code  Ala.  party  rests    his    case    be    free  from 

1886,  §  1677 ;  or  under  Rev.  Stat.  Mo.  odium,  the  general  rule  is  that  he  is 

1879,  §  720.  entitled  to  have  that  right  protected, 

=  Foster  v.  White,  86  Ala.  467 ;  s.  c.  whatever  may  be  his  motive  in  ask- 

6  Rail.  &  Corp.  L.  J.  88 ;  6  South.  Rep.  ing  the  aid  of  the  court  for  that  pur- 

88;  26  Am.  &  Eng.  Corp.  Cas.  127;  pose."    Bird,  V.  C,  in  Mitchell  v. 

State  V.  St.  Louis  &c.  R.  Co.,  29  Mo.  Rubber  Reclaiming  Co.  (N.  J.  Eq.), 

App.  301;  State  v.  Sportsman's  &c.  24  Atl.  Rep.  407;  citing  Davis  ti.Flagg, 

Asso.,  29  Mo.  App.  326;   Mutter  v.  35  N.  J.  Eq.  491;  Morris  v.  Tuthill, 

Eastern  &c.  R.  Co.,  38  Oh.  Div.  92;  72  N.  Y.  575;  McDonald  v.  Smalley, 

s.  c.  36  Week.  Rep.  401,  D.  92  ;   57  1  Pet.  (U.  S.)  620,  624. 
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holder,  it  is  not  within  the  province  of  the  officers  of  the  cor- 
poration to  question  the  reasonableness  of  his  request.*  It 
follows  that  it  is  no  defense  to  a  mandamus  to  allow  a  stock- 
holder to  inspect  its  books,  that  the  purpose  of  the  relator  is 
not  bona  fide  and  consistent  with  justice,  but  that  it  is  to  gain, 
information  which  will  enable  him  and  other  evil-disposed 
persons  conspiring  with  him  to  institute  unfounded  suits 
against  bona  fide  stockholders,  and  thereby  annoy  and  harass 
them;  and  on  such  an  application  such  evidence  is  rightly 
excluded.''  Where  the  right  is  clear,  the  fact  that  the  informa- 
tion sought  to  be  obtained  might  be  used  for  improper  pur- 
poses is  held  immaterial.^ 

I  4413.  View  Whicli  Makes  the  Statutory  Big-ht  a  Quali- 
fied Kight.  —  Where  the  right  is  not  given  by  statute  in 
absolute  terms,  it  is  generally  held  to  be  a  qualified  right;  and 
one  court  has  gone  so  far  as  to  say  that  "  it  is  discretionary 
with  the  court  whether  to  issue  a  writ  of  mandamus  or  not, 
and  that  this  discretion  depends  upon  the  necessity  or  pro- 
priety of  granting  it  under  the  circumstances  shown."  ^  But 
it  is  submitted  that  the  court  should  have  held  the  right  to  be 
the  absolute  right  of  every  corporate  proprietor,  subject  only 
to  the  restriction  that  it  could  not  be  exercised  at  such  times 
and  under  such  circumstances  as  materially  to  impede  the 
corporation  in  the  transaction  of  its  business.  One  American 
court  has  taken  this  better  view,  and  has  held  that  it  is  the 
right  of  every  stockholder  to  know  how  the  affairs  of  his  cor- 
poration are  conducted ;  that  the  board  of  directors,  authorized 
by  the  charter  to  exercise  all  the  powers  of  the  corporation, 
cannot  rightfully  deprive  him  of  a  personal  inspection  of  the 
books  and  papers  desired  for  the  purpose  of  learning  the  con- 
dition of  the  affairs  of  the  company,  so  as  to  be  able  to  vote 


1  Lyon  V.  American  Screw  Co.,  16  Mo.  App.  326,  331 ;  People  «.  Steam- 

R.  I.  472,  per  Stiness,  J.  Bhip  Co.,  50  Barb.  (N.  Y.)  280. 

''  State  V.  St.  Louia  &c.  R.  Co.,  29  *  Lyon  v.  American  Screw  Co.,  16 

Mo.  App.  301,  307.  R.  I.  472,  475. 

'  State  V.  Sportman's  &o.  Asso.,  29 
3250 


KIGHT  TO  INSPECT  BOOKS  AND  PAPERS.      [4  Thomp.  Corp.  §  4414:. 

under  standingly  at  the  meeting  of  tlie  stockholders;  and  that, 
upon  a  showing  that  the  directors  have  concealed  from  him 
the  facts,  he  is  entitled  to  relief  by  mandamus} 

§  4Ai'iL4:.  Other  Questions  under  Statutes  Giving'  Bight  of 
Inspection.  —  "We  have  seen  that  where  the  statute  gives  the 
right  in  absolute  terms,  the  stockholder  is  entitled  to  a  m,an- 
damus  to  enforce  the  right,  without  showing  any  reason  or 
necessity  therefor.  These  statutes  are  not  regarded  as  taking 
away  any  similar  power  which  the  court  possessed,  at  com- 
mon law  or  in  equity,  of  ordering  an  inspection.  Thus,  where 
the  statute  gave  to  the  stockholder  an  absolute  right  to  exam- 
ine the  transfer  books  of  the  corporation  at  any  time  within 
thirty  days  of  a  corporate  election,^  it  was  held  that  it  did  not 
take  away  the  power  of  the  courts,  in  their  discretion,  to  com- 
pel the  corporation  to  permit  an  inspection  of  such  book,  for 
proper  purposes,  outside  of  the  thirty  days.*  Under  a  statute 
providing  that  the  stock  and  transfer  books  of  corporations 
shall  be  open  to  the  examination  of  stockholders,  it  has  been 
held  that  a  stockholder  cannot  be  deprived  of  the  right  to 
inspect  them  because  they  are  kept  in  a  particular  way,  or 
because  they  contain,  besides  the  information  to  which  he  is 
entitled,  other  information  which  he  has  no  right  to  demand. 
If"  the  corporation  does  not  keep  the  books  which  the  statute 
prescribes,  it  is  its  duty  to  permit  an  inspection  of  such  as  it 
does  keep  for  the  purpose  of  recording  the  transactions  which 
the  statutes  give  the  stockholders  the  right  to  know.*  The 
statute  of  Wisconsin  granting  this  right  uses  the  word  "  ac- 
counts," in  describing  the  books  which  the  stockholder  shall 
have  a  right  to  inspect.  It  has  been  held  that  this  word 
includes,  not  only  the  stock  accounts,  but  also  the  general 
accounts  of  the  corporation;  and  the  court,  considering  the 

>  State  V.  Bienville  Oil  Works  Co.,  28  La.  An.  204. 
•  New  York  Laws  1882,  ch.  409,  *  People  v.  Pacific  Mail  Steamship 

§  199.  Co.,  50  Barb.  (N.  Y.)  280;  s.  c.  3  Abb. 

s  People  V.  Eadie,  43  N.  Y.  St.  Eep.     Pr.  (n.  s.  )  (N.  Y.)  364 ;  34  How.  Pr. 
649 ;  18  N.  Y.  Supp.  53 ;  s.  c.  affirmed,      (N.  Y.)  193. 
133  N.  Y,  573;  30  N.  E.  Eep.  1147. 
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manner  in  which  the  Revised  Statutes  have  been  made  up, 
took  the  view  that  its  meaning  was  not  to  be  restricted  to 
stock  accounts  from  the  mere  fact  that  the  section  was  placed 
under  the  heading  of  "capital  stock.'"  The  Supreme  Court 
of  Alabama  have  held,  —  one  judge  dissenting,  —  that  the 
statute  of  that  State  conferring  upon  stockholders  in  all  pri- 
vate corporations  the  right  of  access  to,  and  inspection  and 
examination  of,  the  books,  records,  and  papers  of  the  corpora- 
tion at  reasonable  and  proper  times,^  applies  to  national  banks, 
and  confers  upon  the  courts  of  that  State  the  power  to  direct 
its  mandatnus  against  the  cashier  of  such  a  bank,  at  the  rela- 
tion of  a  stockholder,  commanding  him  to  allow  the  stock- 
holder the  privilege  of  such  inspection.'  The  decision  of  the 
court  is  extremely  doubtful.  The  court  proceeded  upon  the 
language  found  in  a  decision  of  the  Supreme  Court  of  the 
United  States,  that  "  national  banks  organized  under  the  act 
of  Congress  are  subject  to  State  legislation,  except  where 
such  legislation  is  in  conflict  with  some  act  of  Congress,  or 
where  it  tends  to  impair  or  destroy  the  utility  of  such  banks 
as  agents  or  instrumentalities  of  the  United  States,  or  inter- 
feres with  the  purposes  of  their  creation."  *  But,  so  far  as  the 
present  writer  knows,  these  decisions  have  been  rendered  with 
regard  to  the  power  of  State  taxation,  and  the  mode  of  compel- 
ling the  officers  of  such  banks  to  make  reports  for  the  pur- 
poses of  taxation.  It  seems  to  be  extremely  doubtful  whether 
a  State  statute  can  be  so  extended  as  to  touch  the  internal 
regulations  of  a  corporation  organized  under  an  act  of  the 
Congress  of  the  United  States.     It  has  been  held  in  England 

'  State  V.  Bergenthal,  72  "Wis.  314;  eign  corporations  to  give  security  for 

g.  c.  39  N.  W.  Rep.  566.  costs  before  instituting  suits  in  a  State 

'  Ala.  Code  1886,  §  1677.  court ;  but  that  was  quite  reasonable, 

'  Winter  v.  Baldwin,  89  Ala.  483 ;  because  there  a  national   bank   or- 

s.  c.  7  South.  Eep.  734.  ganized  in  another  State  was  demand- 

'  "Waite  V.  Dowley,  94  U.  S.  527,  ing  a  privilege  as  a  litigant  under  the 

533,  opinion  by  Mr.  Justice  Miller,  laws  of  New  York,  and  was,  of  course, 

In  Bank  v.  Gunst,  1  Abb.  N.  Cas.  entitled  to  that  privilege  only  on  com- 

(N.  y.)  292,  it  was  held  that  a  na-  plying  with  those    laws.      See    also 

tional  hank  was  subject  to  the  general  National  Bank  v.  Com.,  9  Wall.  (U.  S.) 

statute  of  New  York  requiring  for-  353, 
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that  a  shareholder  who,  by  the  terms  of  the  company's  char- 
ter or  "  special  act,"  as  it  is  there  called,  is  entitled  at  all  rea- 
sonable times  to  inspect  the  books  of  the  company,  who  has 
applied  for  the  inspection  and  has  been  refused,  is  not  entitled 
to  a  mandamus  against  the  company  to  allow  an  inspection, 
unless,  before  the  inspection  was  refused  him,  he  stated  for 
what  purpose  he  desired  to  see  the  books;  and  not  then,  unless 
such  purpose  was,  in  the  opinion  of  the  court,  a  reasonable 
purpose,  and  unless  the  refusal  proceeded  from  the  managing 
body.^ 

§  4415.  Statutes  Giving  Penalties  for  Kefusing  to  Fur- 
nish Statements  to  Stockholders. — There  are  statutes  impos- 
ing penalties  upon  the  officers  of  corporations  for  refusing,  on 
the  demand  of  a  stockholder,  to  furnish  him  with  a  statement 
of  the  affairs  of  the  company.  For  instance,  a  statute  of  New 
York  requires  the  treasurer  of  a  company  incorporated  there- 
under, under  a  penalty,  to  furnish  to  the  stockholder,  on 
demand,  a  statement  of  the  affairs  of  the  company,  embracing 
a  particular  account  of  all  its  assets  and  liabilities  in  minute 
detail.  Construing  this  statute,  it  has  been  held  that  a  stock- 
holder cannot  require  that  the  statement  shall  include  the 
business  transactions  of  the  company,  —  as,  for  example,  a 
statement  of  all  the  oil  that  it  has  sold,''  —  a  decision  which 
seems  to  involve  a  judicial  repeal  of  the  statute. 

§  4416.  Statute  Kequiringr  Corporate  Books  to  he  Brought 
into  the  State  for  Inspection. — A  statute  of  New  Jersej'^ ' 
provides  that  the  Chancellor,  or  the  Supreme  Court,  or  any 
justice  thereof,  may,  upon  proper  cause  shown,  summarily 
order  that  any  or  all  of  the  books  of  a  corporation  organized 
under  the  laws  of  New  Jersey,  whose  books  are  kept  outside 
of  the  State,  be  forthwith  brought  within  the  State  and  kept 

'  Eeg.  V.  Wilts  Ac.  Canal  Co.,  3  (N.  Y.),  188;  «.  c.  4  N.  Y.  St.  Eep. 
Ad.  &  El.  477;  Eeg.  v.  Grand  Canal  857.  Compare  Burden  v.  Burden,  42 
Co.,  1  Ip.  L.  E.  337.  ■  Hun  (N.  Y.),  655,  mem.;  s.  c.  3  N.  Y. 

»  French   v.    McMillan,    43   Hun     St.  Eep.  776. 
»  N.  J.  Eev.,  p.  186,  §  50. 
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therein  at  such  place  as  laay  be  designated,  for  such  time  as 
such  chancellor,  court,  or  judge  may  deem  proper;  and  that, 
upon  failure  of  any  company  to  comply  with  such  order,  its 
charter  may  be  forfeited  by  the  Chancellor  or  the  Supreme 
Court,  and  it  shall  therefrom  cease  to  be  a  corporation,  and  all 
the  directors  and  officers  of  the  company  shall  be  liable  to  be 
punished  as  for  contempt  of  court  for  disobedience  of  such 
order.  An  order  that  the  books  of  a  corporation  be  brought; 
into  the  State  was  made  under  this  statute  upon  a  petition 
stating  that  the  stock  had  greatly  depreciated  in  value;  that 
the  president  had  been  using  the  property  of  the  corporation 
for  his  own  benefit,,  no  account  of  which  appeared  in  the  reg- 
ular annual  statement;  and  that  the  petitioners,  who  were 
stockholders,  were,  at  a  stockholders'  meeting,  by  resolution, 
refused  an  opportunity  to  inspect  the  books.^  Upon  a  petition 
under  the  above  statute,  it  was  held  to  be  no  defense  that  the 
petitioner  was  the  president  and  a  director  of  the  corporation, 
and  was  hence  presumed  to  know  all  that  could  be  learned 
from  an  inspection  of  the  books.* 

§  4417,  By-la^ws  and  Other  Corporate  Regulations  De- 
claring or  Regulating  the  Right.  —  It  cannot  be  doubted 
that  the  inherent  pewer  which  corporations  possess  of  making 
by-laws,  which  are  not  unreasonable  or  contrary  to  law,^ 
extends  so  far  as  to  enable  them  to  make,  suitable  by-laws 
regulating  the  right  of  their  members  to  inspect  the  corpo- 
rate books.  Certainly,  the  right  maybe  regulated,  by  a  rea- 
sonable by-law;^  but  it  probably  cannot  be  restrained  by  such 
a  by-law  where  there  is  a  statute  conferring  it;  at  least,  where 
the  right  is  created  by  statute,  a  by-law  restraining  it  unrea- 
sonably would  be  void.°  Thus,  it  has  been  held,  in  a  State 
where  there  was  such  a  statute,  that  a  by-law,  providing  for 
the  closing  of  the  transfer  books  thirty  days  before  an  elec- 

'  Huylar  v.  Cragin  Cattle  Co.,  40  '  Ante,  §  955. 

N.  J.  Eq.  392;  s.  c.  2  Atl.  Rep.  274;  *  Cockburn  v.  Union  Bank,  13  La. 

42  N.  J.  Eq.  139;  7  Atl.  Rep.  521.  An.  289. 

2  Mitchell  V.  Rubber  Reclaiming  '  Ante,  §§  1020,  1021. 

Co.  (N.  J.  Eq.),  24  Atl.  Rep.  407. 
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tion,  is  not  to  be  understood  as  closing  them  against  inspec- 
tion by  a  person  duly  authorized  thereto,  but  only  as  limiting 
the  time  for  transfers  of  stock.  It  was  reasoned  that  a  con- 
trary interpretation  would  make  the  by-law  invalid.^  "Where 
there  is  no  statute  conferring  the  right,  and  the  corporation 
enacts  a  by-law  conferring  it  to  a  limited  extent,  the  author 
knows  of  no  principle  of  construction  by  which  this  by-law 
will  be  held  to  exclude  the  power  of  a  court,  in  the  exercise  of 
a  proper  judicial  discretion,  to  grant  a  mandamus  for  an 
inspection  in  other  cases;  and  therefore,  the  writer  does  not 
believe  that  a  recent  decision  of  the  Supreme  Court  of  Rhode 
Island  is  tenable,  where  the  court  held  that  a  corporate  by-law 
providing  that  the  treasurer  shall  "  keep  or  cause  to  be  kept  a 
full  and  accurate  account  of  all  the  business  of  the  company 
in  suitable  books,  which  books  shall  at  all  times  be  open  to 
the  inspection  of  any  of  the  stockholders,"  does  not  include  a 
book  containing  the  names  of  the  stockholders,  and  denied  a 
m,andamus  for  such  an  inspection.  The  court  reasoned  that 
"  an  account  of  all  the  business  of  the  company"  has  refer- 
ence to  its  manufacturing  and  commercial  transactions  only.^ 
Opposed  to  this,  we  have  already  seen  that,  in  the  opinion  of 
the  Court  of  Appeals  of  New  York,  a  statute  conferring  upon 
stockholders  the  absolute  right  to  such  an  inspection  down  to 
within  thirty  days  of  a  corporate  election,  does  not  take  away 
the  discretionary  power  of  the  court  to  allow  such  an  inspec- 
tion for  proper  purposes  outside  of  that  time.'  It  ought  to  be 
kept  in  view,  in  dealing  with  this  subject,  that  the  right  of  a 
stockholder  to  inspect  the  books  of  his  company  is  an  im- 
portant right;  that  the  statute  which  confers  the  right  is  a 
salutary  law ;  *  and  that,  for  equal  reasons,  a  by-law  confer- 
ring the  right  is  a  salutary  by-law,  and  ought  not  be  con- 
strued negatively  or  restrictively  where  it  does  not  go  far 
enough.    Indeed,  the  courts  have  fallen  short  of  justice  in  not 


1  State  V.  Saint  Louis  &c.  E.  Co.,  =  People  v.  Eadie,  133  N.  Y.  573; 

29  Mo.  App.  301.  affirming  s.  c.  18  N.  Y.  Supp.  53. 

"  Lyon  V.  American  Scre:w  Co.,  16  *  State  v,  Bergenthal,  72  Wis.  314, 

E.  I,  472;  s.  c.  17  Atl.  Eep.  61.  320. 
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holding  the  right  to  be  an  absolute  right,  to  be  exercised 
whenever  it  can  be  exercised  without  substantially  obstructing 
the  business  of  the  corporation. 

§  4418.  Theory  that  Rig-ht  not  Enforced  unless  there  is 
a  Defined,  Distinct  Dispute.  —  About  twenty-five  years  ago 
the  rule  was  thus  summarized  by  Mr.  Justice  Crompton:  "  I 
take  the  result  of  the  cases  to  be  that  a  mandamus  may  go 
against  a  corporation  at  the  instance  of  a  member  of  the  cor- 
poration, to  inspect  and  see  whether  he  can  raise  a  particular 
case  in  his  favor  by  examining  the  books.  It  must,  in  my 
view,  be  a  case  with  reference  to  some  defined,  distinct  dis- 
pute, as  to  which  it  appears  that  it  might  be  to  his  advantage 
to  see  the  minutes  of  the  corporation."  And  a  mandamus 
was  awarded  for  the  applicant  and  his  attorney  to  inspect  the 
minutes  of  the  corporation  as  to  the  elections  of  the  assist- 
ants, that  being  the  matter  in  dispute.^  "There  is  no  express 
rule,"  says  Taunton,  J.,  "that  to  warrant  an  application  to 
inspect  corporation  documents,  there  must  actually  have  been 
a  suit  instituted;  but  it  is  necessary  that  there  should  be 
some  particular  matter  in  dispute  between  members,  or 
between  the  corporation  and  individuals  in  it:  there  must  be 
some  controversy  —  some  specific  purpose  in  respect  of  which 
the  examination  becomes  iiecessarj'."^  "This,"  said  Trun- 
key,  J.,  qiiotiug  the  above  language,  "  concisely  puts  the  cir- 
cumstances in  which  the  shareholder  may  have  specific 
remedy,  if  refused  permission  to  inspect  corporation  docu- 
ments and  books;  but  if  the  right  itself  were  not  clear,  he 
could  not  have  that  remedy  at  all."'  It  should  be  carefully 
added,  however,  that  this  theory  has  gained  no  considerable 
footing  in  America,  nor  is  it  based  upon  an}'  foundation  of 
sense.  Subject  to  the  convenience  of  the  others,  or  of  the 
common  agency  which  acts  for  all,  it  is  the  right  of  every 
proprietor   to   know    how    the   business   in   which    he   has 

I  Ee Burton &c.  v.  Saddlers'  Co.,  31  L.  J.  (Q.  B.)  62. 
'  Eex  V.  Merchant  Tailors'  Co.,  2  '  Oom.  v.  Phoenix  Iron  Co.,  105  Pa. 

Barn.  &  Ad.  115,  129.  St.  Ill ;  a.  c.  51  Am.  Eep.  184, 186. 
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embarked  his  money  is  being  carried  on,  wlietber  there  is 
any  dispute  about  it  or  not.  Nor  can  this  principle  have  any 
application  where  the  right  is  given  by  statute. 

§  4419.  Bight  not  Allowed  for  Speculative  Purposes,  Grat- 
ification of  Curiosity,  etc.  —  The  judicial  decisions  either 
hold  or  concede  that  the  right  of  a  shareholder  to  inspect 
the  books  of  a  corporation  will  not  be  enforced  for  specu- 
lative purposes  or  the  gratification  of  curiosity,  since  if  ev- 
ery shareholder  could  inspect  for  such  purposes,  at  his  own 
will,  the  business  of  most  corporations  would  be  greatly  im- 
peded.^ 

§  4420.  Nop  where  the  Exercise  of  the  Bight  would 
Produce  Great  Inconvenience.  —  The  Supreme  Court  of 
Pennsylvania  has  also  said:  "Were  it  established  that  every 
stockholder  may  have  a  mandamus  to  enforce  his  right  of 
inspection,  for  the  mere  purpose  of  enabling  him  to  vote 
understandingly,  where  the  stockholders  are  numerous,  there 
would  result  great  inconvenience  and  hinderance  in  the  con- 
duct of  the  business  of  the  corporation.  The  interests  of  all 
the  corporators  require  that  the  v.'rit  shall  not  go  at  the 
caprice  of  the  curious  or  suspicious.  It  would  seem  from 
the  weight  of  authority,  and  in  reason,  that  a  shareholder 
\is  entitled  to  mandamus  to  compel  the  custos  of  corporate 
documents  to  allow  him  an  inspection  and  copies  of  them  at 
Reasonable  times,  for  a  specific  and  proper  purpose,  upon 
showing  a  refusal  on  the  part  of  the  custos  to  allow  it,  and 
riot  otherwise."^ 

§4421.  Bight  to  Make  Copies  and  Extracts. — The  right 
tc^inspect  the  books  of  the  corporation  would  in  many  cases 
be  of  little  value  if  it  were  not  accompanied  with  the  right  to 

'lOom.  V.  Phoenix  Iron  Co.,   105  '  Com.  v.  Phoenix  Iron  Co.,  105 

Pa.  St.  Ill;  s.  c.  51  Am.  Rep.  184.  Pa.  St.  Ill,  118;  s.  c.  51  Am.  Rep. 
See  ilao  People  v.  Lake  Shore  &c.  R.  184.  Substantially  to  the  same  effect 
Co.,  \l  Hun  (N.  Y.),  1;  «.  c.  affirmed,  are  Lyon  v.  American  Screw  Co., 
70  N.\y.  220.  16  R.  I.  472,  and  many  other  cases. 
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inalce  copies,  memoranda,  or  extracts  of  such  portions  of  the 
books  as  pertained  to  the  rights  and  interests  of  the  stock- 
holder.    The  right  to  make  copies  and  extracts  is  therefore 
generally  regarded  as  an  incident  to  the  right  of  inspection, 
and  a  judicial  order  for  an  inspection  is  usually  so  framed  as  to 
include  the  right  to  make  notes  and  extracts.^     In  a  case  where 
this  question  underwent  careful  consideration  in  the  English 
Court  of  Appeal,  it  was  said  by  Lindley,  L.  J.,  an  eminent  au- 
thority on  company  law:  "I  have  not  been  able  to  find  a  single 
case,  either  at  law  or  in  equity,  in  which  the  court  has  ever  held 
that  a  person  having  a  right  to  inspect  a  document  has  not 
also  a  right  to  take  a  copy  of  it,  or  of  so  much  of  it  as  he 
requires  for  some  legitimate  purpose.     The  right  to  take  a 
copy  is  treated  as  incidental  to  the  right  to  inspect,  and  the 
common  form  of  orders  to  inspect  is  to  inspect  and  take  copies. 
This  seems  to  be  the  common  form  at  law  when  a  mandamus  is 
granted,  and  when  an  order  is  made  on  a  motion  in  a  pending 
action,  and  this  is,  and,  so  far  as  I  have  bees  able  to  discover, 
always  has  been,  the  common  form  of  an  order  to  inspect 
when  made  in  chancery."*     But  a  provision  of  the  constitu- 
tion of  Pennsylvania,  to  the  effect  that  a  list  of  the  stockhold- 
ers of  a  corporation  shall  be  kept  at  its  ©fRce  for  the  inspection 
of  stockholders  and  creditors,  has  been  held  not  to  confer  the 
right   to  take  copies  of  the  list;  and  notwithstanding  such 
provision  it  has  been  held  that  a  stockholder  is  not  entitled  to 
a  mandamus  directing  a  corporation  to  permit  him  to  make  a 
copy  of  a  list  of  stockholders,  merely  because  he  desires  1o 
file  a  bill  in  equity  to  set  aside  a  lease  by  the  corporation,  aid 
wishes  to  know  who  his  fellow-stockholders  are,  in  order  that 
they  may  join  him  in  the  litigation,  where  he  does  not  allege 

'  Ee    Burton  &    Sadlers'  Co.,  31  Div.  92,  105.    For  cases  affirming  this 

L.  J.  (Q.  B.)  62, 65;  Mutters.  Eastern  right  under  statutes  granting  inspec- 

&c.  E.  Co.,  38  Ch.  Div.  92,  105.    See  tion,   see  Martin  v.  W.  J.   Johrston 

note  to  Eexi;.  Fraternity  of  Hostmen,  Co.,  62  Hun  (N.  Y.),  557;  42  E.  Y. 

2  Strange,  1223;  Browning  ».  Aylwin,  St.  Eep.  409;  11  Rail.  &  Corp.L.  J. 

7  Bam.   &  C.  204;  Eex  ij.  Lucas,  10  122;  17  N.  Y.  Supp.  133;  Broawer  «;. 

East,   235;  Eexii.  Merchants' &  Tai-  Ootheal,   10  Barb.  (N.  Y.)  216;  s.  c. 

lors'  Co.,  2  Barn.  &  Ad.  115.  affirmed  su6.nom.Cotheal».  Brjuwer, 

»  Mutter  V.  Eastern  &c.  Co.,  38  Ch.  5  N.  Y.  562. 
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that  he  or  the  others  will  be  iu  any  way  injured  by  the  lease, 
or  that  the  others  are  necessary  parties  to  the  suit.^ 

§  4422.  No  Answer  that  It  is  Inconvenient  to  Grant  the 
Kight.  —  "Individual  shareholders  cannot,  of  course,  appro- 
priate the  books  of  a  corporation,  for  the  purpose  of  inspecting 
them,  to  an  unreasonable  extent  and  to  the  detriment  of  the 
interests  of  the  corporation  and  the  rights  of  other  share- 
holders. But  the  right  of  a  shareholder  to  such  an  inspection 
being  clear,  it  is  not  a  sound  view  that  the  corporation  can 
deny  it  upon  the  mere  plea  that  it  would  be  inconvenient  to 
grant  it.  The  convenience  of  the  corporation  and  the  conven- 
ience of  the  shareholder  must,  to  some  extent,  yield  to  each 
other,  and  the  law  will  not  permit  either,  in  the  exercise  of  its 
rights,  to  act  unreasonably  toward  the  other."  * 

§  4423.  Willingness  of  the  Corporation  to  Buy  the  Re- 
lator's Shares. — In  a  proceeding  by  mandamus  to  compel  the 
corporation  to  allow  a  stockholder  to  inspect  its  books,  it  is  no 
answer  that  the  corporation  is  willing  to  purchase  his  shares. 
Such  an  answer  is  impertinent.  "  The  relator,"  said  the 
court,  "  is  not  bound  either  to  forfeit  his  legal  rights  or  to  sell 
his  shares  to  the  corporation  at  their  market  value.     The 

*  Com.  V.  Empire  Pass.  E.  Co.,  134  nor  to  make  an  abstract  of  title  to  be 

Pa.  St.  237 ;  «.  c.  7  Bail.  &  Corp.  L.  J.  used  for  a  profit ;  but  this  was  put  on 

470;  19  Atl.  Eep.   629.    In  Buck  v.  the  ground  that  it  might  imperil  the 

Oollins,  51  Ga.  391 ;  g.  c.  21  Am.  Eep.  safe-keeping  of  the  records.    In  Web- 

236,  —it  was  held  that  a  private  citi-  ber  v.  Townley,  43  Mich.  534;  s.  c.  38 

zen  has  not  the  right,  against  the  con-  Am.  Eep.  213,  — it  was  held  that  there 

sent  of  the  clerk  of  a  superior  court  was  no  common-law  right  to  make 

and  without  payment  of  his  fees,  to  copies  or  abstracts  of  public  records 

examine  the  books  of  record  in  his  for  speculative  purposes,  as  for  the 

office,  for  the  purpose  of  making  a  full  compilation  of  a  set  of  abstract  books 

abstract  of   the  contents  thereof  for  for  selling  abstracts  of  title ;  and  that 

publication.     In  Bean  v.  People,   7  such  a  right  was  not  granted  by  the 

Colo.  200,  it  was  held  that  a  recorder  statute  (Mich.  Act  1875,  No.  54),  "to 

of  deeds  cannot  be  compelled  by  man-  facilitate  the  inspection  of  the  records 

damns  to  allow  abstract-makers  to  use  and  files  in  the  offices  of  registers  of 

his  office  and  the  county  records  for  deeds." 

the  purpose  of  abstracting  the  entire  '  State  v.  St.  Louis  &c.  B.  Co.,  29 

records  of  the  land  titles  therein  kept.  Mo.  App.  301,  308. 
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courts  of  justice  are  not  going  to  assist  corporations  thus  to 
exercise  the  right  of  eminent  domain  over  the  shares  of  their 
own  stockholders,  to  enable  such  corporations  to  avoid  doing 
to  their  stockholders  the  simple  justice  which  the  statute 
enjoins."  * 

§  44:24.  Stockholder  must  Make  the  Inspection  in  a 
Peaceable  Manner.  —  It  has  been  held  that  where  the  stock- 
holder obtains  an  order  of  inspection  for  some  purpose  con- 
nected with  a  pending  litigation,  he  is  bound,  in  making  the 
inspection,  to  conduct  himself  in  a  peaceable,  decorous,  and 
gentlemanly  manner,  and  not  to  make  public,  or  communi- 
cate to  strangers  to  the  litigation,  the  contents  of  the  docu- 
ments which  may  have  been  produced  to  him.^ 

§  4425.  Controlling  the  Manner  of  the  Insjpection. —  In 

such  a  case  the  court  may,  by  process  of  contempt,  control  the 
manner  of  making  the  inspection  so  as  to  compel  it  to  be 
exercised  in  a  decent  and  gentlemanly  way.' 

§  4426.  Stockholder  may  Exercise  the  Kigrht  through 
Agent,  Attorney,  or  Expert.  —  A  stockliolder  may  exercise 
this  right,  either  in  person  or  by  an  attorney  in  fact.*  He  is 
not  to  be  deprived  of  the  assistance  of  experts  where  such 
assistance  is  necessary;^  and  it  has  been  even  held  that  ho 
may  delegate  the  office  to  an  expert:  he  is  not  confined  to 
such  an  examination  as  he  can  make  in  person.*  In  short, 
the  shareholder's  right  of  inspection  includes  tlie  right  to 
make  the  inspection  by  an  agent,  solicitor,  counsel,  or  expert.' 

1  State  V.  St.  Louis  &c.  R.  Co.,  29  '  State  v.  Sportsman's  &c.  Assc, 
Mo.  App.  SOI.  29  Mo.  App.  326,  331. 

2  Williams  v.  Prince  of  Wales  &c.  «  State  v.  Bienville  Oil  Works  Co., 
Co.,  23  Beav.  338.  28  La.  An.  204. 

'  Ibid.  '  Hide   v.  Holmes,   2    Moll.   372; 

*  Foster  v.  White,  86  Ala.  467;  s.  c.  Blair  v.  Massey,  L.  B.  5  Ir.  Eq.  623; 

6  South.  Eep.  88;  6  Rail.  &  Corp.  L,  Joint-Stock  Discount  Oo.'s    case,  36 

J.  88 ;  26  Am.  &  Eng.  Corp.  Cas.  127;  L.  J.  Eq.  150;  Bonnardet  v.  Taylor,  1 

Mitchell  V.  Rubber  Reclaiming  Co.  Johns.  &  H.  383;  Attorney-General 

(N,  J.  Eq.),  24  Atl.  Eep.  407.  v.  Whitwood,  40  L.  J.  (Ch.  Div.)  592; 

Lindsay  v,  Gladstone,  L.  R.  (9  Eq.) 
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§  4427.  Gases    where    Inspections    have    been  Granted.  — 

Orders  have  been  made,  in  equity,  allowing  shareholders  to 
inspect  the  books  of  their  corporations  where  the  bill  alleged 
fraud  on  the  part  of  the  directors  whereby  the  complaining 
stockholder  has  been  damnified;^  on  a  verified  petition  by 
the  shareholder  stating  that  a  mine  owned  by  the  company  is 
being  worked  at  a  loss;^  in  an  action  by  a  stockholder  to  hold 
the  directors  of  a  life  insurance  company  personally  responsible 
for  large  losses  alleged  to  have  been  sustained  in  consequence 
of  making  improper  payments  of  money  upon  policies,  —  and 
this,  although  the  plaintiff  appeared  to  have  but  a  trifling  inter- 
est in  the  company,  and  although  it  further  appeared  that  he 
was  desirous  of  injuring  it  and  had  published  prejudicial 
statements  relating  to  the  matters  alleged  in  his  bill/  So, 
where  the  petitioner  for  a  mandamus  averred  that  a  public 
notice  had  been  issued  to  attend  a  stockholders'  meeting  and 
"  vote  upon  the  reduction  of  the  capital  stock,  and  upon  other 
matters,"  and  that  the  directors  had  concealed  from  him  the 
true  condition  of  the  company's  affairs,  without  the  knowl- 
edge of  which  he  could  not  vote  understandingly,  —  it  was 
held  that  a  mandamus  ought  to  be  granted.^  So,  in  England 
where  a  company  was  being  wound  up,  an  application  on 
behalf  of  24  out  of  856  shareholders,  who  had  associated 
themselves  together  for  an  investigation  into  the  company's 
affairs,  was  allowed,  with  permission  to  employ  an  accountant, 
to  prosecute  an  examination  of  the  books.^     Such  a  mandamus 


132;  Williams  v.  Prince  of  Wales  &c.  "  Ee  West  Devon  &c.  Mine,  27  Ch. 

Co.,  23  Beav.  338;  State  v.  Bienville  Div.  106. 

Oil  Works  Co.,  28  La.  An.  204;  Ballin  '  Williams  v.  Prince  of  Wales  &6, 

V.  Ferst,  55  Ga.  546.    But  see  Bartley  Co.,  23  Beav.  338. 

V.  Bartley,  1  Drew.  233 ;  Summerfield  *  State  v.  Bienville  Oil  Works  Co., 

V.  Pritchard,  17  Beav.  9 ;  Draper  v.  28  La.  An.  204. 

Manchester  &c.  E.  Co.,  3  De  Gex,  F.  '  Joint-Stock  Discount  Co.'s  case, 

&  J.  23;  Ee  West  Devon  &c.  Mine,  36  L.  J.  (Ch.)  150.     See  also  Emma 

L.  E.  (27  Ch.  Div.)  106.  Silver  Min.  Co.'s  case,  L.  E.  10  Ch. 

^  Walburn  v.  Ingilby,  1  Myl.  &  K.  194.    In  the  following  cases  an  inspec- 

61 ;  gtainton  v.  Chadwick,  1  Macn.  &  tion  was  granted  expressly  upon  the 

G.  575.    Compare  Bassford  v.  Blakes-  showing  of  a  proper  cause  or  of  a  right 

ley,  6  Beav.  131.  given:  Ee  Burton  &  Sadlers'  Co.,  31 
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has  been  granted  where  the  stockholder,  in  his  application, 
averred  that  he  desired  to  inspect  the  books  and  papers  of  a 
corporation  of  which  he  was  a  stockholder;  that  though  the 
corporation  was  in  a  prosperous  condition  and  large  profits 
had  admittedly  accrued,  no  dividends  had  been  declared  in 
nine  years,  and  the  profits  were  not  accounted  for,  and  relator 
was  denied  access  to  the  books  and  papers  for  information; 
that  at  a  regular  stockholders'  meeting  the  minutes  were  sup- 
pressed because  of  his  presence,  and  the  meeting  adjourned 
while  he  had  the  floor  asking  for  information/ 

§  4428.  Cases   where  Inspections   have   been   Refused. — 

In  his  learned  note  to  the  decision  of  the  Chancery  Court  of 
New  Jersey  in  Stettauer  v.  New  York  &c.  Construction  Co.,^  the 
late  Mr.  John  H.  Stewart,  the  reporter  of  the  court,  makes  the 
following  compressed  statement  of  the  cases  where  orders  to 
enable  shareholders  to  inspect  the  books  and  papers  of  their 
corporations  have  been  refused :  "An  inspection  will  not  be 
allowed  to  gratify  mere  idle  curiosity;'  nor  because  some  of 
the  books  are  necessarily  kept  in  another  State,  where  the 
main  office  is,  in  violation  of  a  statute  of  Connecticut;*  nor 
to  fish  out  a  defense;  °  nor  upon  an  allegation  of  belief  that 
the  company's  affairs  are  being  conducted  improperly  and 
the  officers  unduly  chosen,  and  alleging  mismanagement  in 
some  particulars  not  affecting  petitioners,  nor  then  in  dis- 

L.  J.  (Q.  B.)  62;  People  v.  Steamship  Phoenix  Iron  Co.,  105  Pa.  St.  Ill,  120; 

Co.,  50  Barb.  (N.  Y.)  280;  Oockburn  «,  c.  51  Am.  Eep.  184. 
V.  Union  Bank,  13  La.  An.  289.    In  a  42  N.  J.  Eq.  46. 

Cotheal  v.  Brouwer,  5  N.  Y.  562,  the  »  People  v.  "Walker,  9  Mich.  328. 

right  was  given  by  a  statute  imposing  *  Pratt  v.  Meriden  Cutlery  Co.,  35 

a  penalty  for  a  refusal  of  it.    In  Peo-  Conn.  36.    See  Sykes's  case,  10  Beav. 

pie  V.  Steamship  Co.,  50  Barb.  (N.  Y.)  162 ;  Ervin  v.  Oregon  R.  Co.,  22  Hun 

280,  the  right  was  given  by  charter  (N.  Y.),  566;  Cain  v.  PuUen,  34  La. 

and  was  enforced  by  mandamus.    See  An.  511. 

also  Kelsey  v.  Fermentation  Co.,  3  '  Birmingham  Co.  v.  White,  1  Ad. 

N.  Y.  Supp.  723.  &  El.  (k.  s.)  282;  Imperial  Gas  Co. 

1  Phcenix  Iron  Co.  v.  Com.,  113  Pa.  v.  Clarke,  7  Bing.  95.    See  Hoyt  v. 

St.  563 ;  s.  c.  6  Atl.  Eep.  75.    For  an-  Amer.  Ex.  Bank,  1  Duer  (N.  Y.),  652 ; 

other  case  involving  the  same  conclu-  Shoe  and  Leather  Asso.  v.  Bailey,  17 

sion  on  the  same  facts,  see  Com.  «.  Jones  &  Sp.  (N.  Y.)  385, 
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pute;^  nor  to  furnish  materials  to  the  other  side  for  a  new 
trial;*  nor  to  ascertain  whether  petitioner  would  better  accept, 
with  the  other  shareholders,  what  was  offered  her  for  her 
holding  in  an  old  company,  which  was  being  wound  up, 
rather  than  proceed  with  an  arbitration;'  nor  to  establish 
justification  in  an  action  against  the  petitioner  for  libel,  im- 
puting insolvency  to  the  company;*  nor  to  examine  all  the 
books  of  the  company  for  the  preceding  fifty  years,  because 
petitioner  alleges  that  he  is  dissatisfied  with  the  management 
of  the  company  and  with  the  accounts,  and  on  other  grounds;^ 
nor  where  the  petition  does  not  specify  the  particular  books 
asked  for,  and  the  object  of  the  petitioner  in  making  the 
application  to  the  officers,  and  also  to  the  court;'  nor  whether 
certain  allegations  in  the  applicant's  affidavit  are  true;  nor 
whether  he  has  documents  in  his  possession  relating  to  the 
matters  in  issue.'"'  To  this  it  may  be  added  that  a  mandamus 
to  compel  an  inspection  has  been  refused  where  there  was  no 
allegation  of  mismanagement,  but  where  it  was  merely  alleged 
that  the  stock  had  recently  paid  no  dividends;  that  it  had 
depreciated  in  market  value;  that  the  ofiicers  did  not  dis- 
tribute to  the  stockholders  reports  as  to  the  business  condition 


^  Eex  V.  Merchant  Tailors'  Co.,  2  &c.  R.  Co.  v.  Twenty-third  St.  E., 

Barn.  &  Ad.  115.  53  How.  Pr.   (N.  Y.)  45;    Oommis- 

=  Pratt  V.  Goswell,  9  C.  B.  (n.  s.)  sioners    v.     I^mly,    85    N.   0.   341 ; 

706.  Walker  v.  Granite  Bank,   44  Barb. 

°  Ee Glamorganshire  Banking  Co.,  (N.  Y.)  39. 
28  Ch.  Div.  620.  '  Eayner  v.  Alnusen,  15  Jur.  1060. 

*  Metropolitan  Co.  v.  Hawkins,  In  the  following  cases  an  inspection 
4  Hurl.  &  N.  146.  See  Finlay  v.  was  also  denied  because  the  facts  did 
Lindsay,  7  Ir.  C.  L.  1;  Collins  v.  not  show  that  it  was  necessary  for 
Yates,  27  L.J.  Ex.  150;  Opdyke  v.  the  particular  occasion.  Eext;.  Mer- 
Marble,  44  Barb.  (N.  Y.)  64.  chant  Tailors'  Co.,  2  Barn.  &  Ad.  115 ; 

*  Eeg.  V.  Grand  Canal,  1  Ir.  L.  Eeg.  v.  Mariquita  Mining  Co.,  1  El. 
Eep.  327.  &  El.  289;   People  v.  Railroad  Co., 

«  Eeg.    V.    London    &    St.    Cath-  50  N.  Y.  Super.  456 ;  State  v.  Einstein, 

erine's  Docks  Co.,  44  L.  J,  (Q.  B.)  4.  46  N.  J.  L.  479;  People  v.  Eailroad 

See    Hunt    v.    Hewitt,    7    Ex.    236;  Co.,  11  Hun  (N.Y.),  1;  g.  c.  affirmed. 

Pepper  I'.  Chambers,  7  Ex.  226;  New  70  N.  Y.  220;  Hatch  v.  City  Bank, 

EnglaiCi  Iron  Co.  v.  New  York  Loan  1  Eob.  (La.)  470. 


Co.,  65  How.  Pr.  (N.  Y.)  351;  Central 
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of  the  corporation;  and  that  the  petitioners  desired  to  inform 
themselves  so  as  to  confer  with  their  fellow-stockholders.^ 


§  4429.  Directors  cannot  ^Exclude  One  of  their  Own 
Numlber  from  Access  to  the  Company's  Books. —  The  direct- 
ors of  a  corporation  have  no  power  to  exclude  one  of  their 
own  number  from  access  to  its  books.^  "  This,"  says  Sir  N. 
Lindley,  "  has  been  decided  in  suits  against  directors  who, 
in  answers  to  interrogatories  as  to  the  contents  of  the  books, 
have  sworn  ignorance  of  those  contents,  and  inability  to  as- 
certain them,  in  consequence  of  orders  given  by  the  other 
directors  to  the  officers  having  charge  of  the  books  not  to 
allow  them  to  be  seen.  This  answer  is  insufficient;  for  the 
directors  interrogated  must,  if  necessary,  enforce  their  right 
to  examine  the  books,  and  time  will  be  affiirded  them  for  that 
purpose." ' 

§  4430.  Inspection  of  Books  of  a  Foreign  Corporation.  — 

The  fact  that  a   corporation  is   created   under   the  laws  of 
another    State,   and   that   the    right   of    its    stockholders    to 


1  Lyon  V.  American  Screw  Co., 
16  E.  I.  472;  s.  c.  17  Atl.  Eep.  61. 
This  is  plainly  an  unjust  and  unten- 
able decision.  The  stockholders 
were  equitable  proprietors  and  if  the 
directors,  their  agents,  withheld  from 
them  information  as  to  the  affairs  of 
the  company  when  it  was  manifestly 
in  failing  circumstances,  it  was  their 
plain  right  to  have  the  privilege  of 
informing  themselves  as  to  those 
affairs.  Where  the  purpose  for  which 
the  mandamus  was  demanded  was  to 
enable  the  petitioner  to  file  a  bill  in 
equity  to  set  aside  a  lease  made  by 
the  defendant  corporation  to  another 
corporation,  of  all  its  property  and 
franchises  for  a  long  term,  and  he 
wished  to  obtain  a  list  of  the  stock- 
holders so  that  he  might  confer  with 
his  fellow-stockholders  in  order  that 
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they  might  join  him  in  his  litigation 
and  share  expenses  with  him,  but  the 
petition  did  not  allege  that  any 
wrong  or  injury  had  been  inflicted 
upon  the  petitioner  or  his  fellow- 
stockholders  through  the  making  of 
the  lease,  the  mandamus  was  re- 
fused,— the  court  taking  the  view 
that  the  purpose  for  which  the  re- 
lator desired  the  mandamus  was  not 
a  reasonable  and  proper  purpose. 
Com.  V.  Empire  Pass.  R.  Co.,  134  Pa. 
St.  237 ;  s.  c.  11  Rail.  &  Corp.  L.  J. 
470;  19  Atl.  Rep.  629. 

»  Ante,  (j  804. 

'  Lind.  Comp.  Law  (5th  ed. ) ,  p  441 ; 
citing  Taylor  v.  Eundell,  1  Younge  & 
C.  128 ;  s.  c.  1  Ph.  222 ;  Stuart  v.  Lord 
Bute,  12  Sim.  460 ;  Turquand  v.  Mar- 
shall, L.  E.  6  Eq.  112 ;  «.  c.  reversed 
L.  R.  4  Oh.  376. 
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inspect  its  books  is  defined  by  the  laws  of  such  State,  does 
npt  prevent  the  court  of  the  State  having  jurisdiction  of  the 
person  of  the  custos  of  the  books,  from"  awarding  a  mandamus, 
in  a  proper  case,  to  compel  him  to  allow  a  stockholder  to 
inspect  them  and  take  copies  from  them.* 

§  4431.  Mandamus  the  Proper  Civil  Remedy.  —  If  this 
right  is  denied  the  shareholder  mandamus  is  the  proper 
remedy  to  compel  the  officers  of  the  corporation  to  grant  it.' 
The  fact  that  there  is  an  adequate  remedy  at  law  by  a  manda- 
mus has  been  held  to  exclude  the  jurisdiction  of  equity  to 
grant  such  relief.' 

§  4432.  Whether  a  Remedy  also  in  Equity. — Whether  a 
remedy  also  exists  in  equity  will  depend  upon  the  answer  to 
the  inquiry  whether,  under  the  circumstances  of  the  case,  the 
complaining  stockholder  has  an  adequate  remedy  at  law. 
Where  the  object  of  the  stockholder  is  merely  to  exercise  the 
right  of  inspection  which  he  possesses  in  virtue  of  being  a 
stockholder,  for  the  purpose  of  ascertaining  whether  he  has 
been  defrauded  by  the  managers  of  the  corporation,  with  a 
view  to  bringing  a  suit  in  equity  in  case  he  finds  that  he  has 
been  so  defrauded, — a  court  of  equity  will  not  grant  a  man- 
datory injunction  to  the  officers  of  the  corporation,  compelling 
them  to  allow  such  an  inspection;  because  the  usual  remedy 
by  mandamus  in  a  court  of  law  is  equally  effective.*    It  cannot 

^  Swift  V.  State,  7  Houst.   (Del.)  Earlier   English    decisions    proceed 

338 ;  8.  c.  6  Atl.  Eep.  856.  upon  the  view  that  a  mandaimis  will 

'  Phoenix  Iron  Oo.  «.  Com.,  113  Pa.  not  be  awarded  except  in  cases  of  a 

St.  563 ;  s.  c.  6  Atl.  Eep.  75 ;  Foster  v.  public  nature,  and  will  hence  not  be 

White,  86  Ala.  467 ;  s.  c.  6  South.  Rep.  awarded  to  adjust  rights  in  a  trading 

88;  People  t).  Steamship  Co.,  50  Barb,  corporation.    Rex  v.  Bank  of  Eng- 

<]Sr.  Y.)  280 ;  State  v.  Sportsman's  &c.  land,  2  Barn.  &  Aid.  620 ;  Eex  v.  Lon- 

Asso.,  29  Mo.  App.  326;  State  v.  St.  don  Assurance  Co.,  5  Barn.  &  Aid. 

Louis  &c.  E.  Co.,  29  Mo.  App.  301 ;  899.    But  the  rule  of  these  decfisiona 

Cockburn  v.  Union  Bank,  13  La.  An.  has  been  superseded,  at  least  in  the 

289.  United  States. 

'  Settauer  v.  New  York  &c.  Con-  *  Stettauer  v.  New  York  &c.  Con- 
struction Co.,  42  N.  J.  Eq.  46;  s.  c.  Struction  Co.,  42  N.  J.  Eq.  46;  s.  c.  24 
C  Atl.  Eep.  303;  24  Cent.  L.  J.  365.  Cent.  L.  J.  365.    Appended  to  this 
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escape  attention  that  in  those  jurisdictions  where  legal  and 
equitable  remedies  are  blended,  and  where  both  remedies  are 
administered  in  the  same  court  and  by  the  same  judge,  this 
question  becomes  a  mere  question  of  the  form  of  the  action, 
and  that  there  is  no  substantial  difference  between  a  mandamus 
and  a  mandatory  injunction.  In  such  a  court  and  under  such 
a  remedial  system,in  both  cases  the  application  would  be  made, 
—  1.  To  the  same  court  or  judge.  2.  For  the  same  object. 
3.  All  questions  of  law  and  fact  would  be  heard  and  decided 
by  the  judge  without  a  jury.  4.  The  order  of  the  court  would 
be  enforced  by  process  of  contempt.  The  only  distinction  of 
substance  which  the  writer  can  recall  between  the  two  reme- 
dies is  that,  under  statutory  systems  a  bond  would  usually  be 
required  from  the  plaintiff  before  an  injunction  would  issue, 
and  in  case  the  right  should  be  denied  on  final  hearing,  dam- 
ages would  be  assessable  against  him  and  his  sureties  on  this 
bond.  In  such  jurisdictions  the  conclusion  must  be  that  the 
reasons  which  will  shut  the  doors  of  a  court  of  equity,  so  to 
speak,  and  require  a  complaining  stockholder  to  bring  a  pro- 
ceeding by  mandamus,  are  reasons  which  are  historical  only, 
and  which  have  ceased  to  be  either  practical  or  sensible. 
Turning  to  England,  we  find  that  the  very  opposite  conclusion 
has  been  maintained,  which  is  that  the  statutory  right  of  a 
shareholder  in  an  English  company  to  inspect  the  books  of 
the  company,  and  the  denial  of  this  right  by  the  officers  of  the 
company  in  charge  of  the  books,  present  simply  the  case  of  a 
statutory  right  connected  with  the  ownership  of  private  prop- 
erty and  a  wrongful  interference  with  that  right.  And  it  is 
said  that  it  is  not  a  case  to  which  the  prerogative  writ  of 
mandamus  would  extend,  because  that  writ  in  England  goes  to 
redress  injuries  of  a  public  nature;  and  therefore  an  injunction 
would  be  allowed  to  restrain  an  interference  with  the  right.' 


case  there  is  a  learned  note  on  the  to  which  note  the  writer  acknowledges 

right  to  inspect  books  and  proceedings  his  obligations. 

to  vindicate  that  right  by  the  late  '  Holland  v.  Dickson,  37  Oh.  Div. 

John  H.   Stewart,  Esq.,  reporter  to  669.    In  Mutter  v.  Eastern  &c.   H. 

the  New  Jersey  Court  of  Chancery,  Co.,  38  Ch.  Div.  92,  an  injunction 
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§  4433.  Practice  under  the  Writ  of  Mandamus  in  Such 
Cases.  —  The  writ  is  properly  directed  to  the  person  having 
the  possession,  custody,  and  control  of  the  books  the  inspec- 
tion of  which  is  desired  by  the  relator,  and  is  not  directed  to 
the  corporation.'  It  has  been  held  that  whether  the  corpora- 
tion itself  should  be  made  a  party  is  not  a  question  which 
can  be  raised  on  a  motion  to  quash  the  writ,  but  the  parties  in 
that  behalf  should  be  made  to  appear  in  the  return.^  But 
under  the  English  chancery  practice,  where  an  injunction 
is  issued  restraining  the  corporation,  from  denying  the  right 
of  the  stockholder  to  inspect  the  books,  the  corporation  itself 
is  the  defendant  in  the  action.'  In  one  case,  where  the 
injunction  was  granted,  the  defendants  were  the  directors 
in  the  corporation.''  Under  the  practice  in  Wisconsin  the 
petition  for  a  writ  appears  to  be  verified,  and  is  called  in  one 
opinion,  the  affidavit;  and  it  was  held  in  that  case  that  a 
motion  to  quash,  being  equivalent  to  a  demurrer,  admits  the 
truth  of  all  material  allegations  in  such  affidavit,  and  if 
there  is  nothing  on  the  face  of  it  which  could  justify  the  cor- 
poration, or  the  custodian  of  its  books,  in  refusing  the  inspec- 
tion desired,  the  mandamus  will  be  made  peremptory  ;*  and  that, 
as  the  writ  is  directed  to  the  custodian  of  the  books,  it  is  not 
necessary  to  make  the  corporation  a  party .°  Where  the  affi- 
davit in  support  of  such  an  application  alleged  that  the  peti- 
tioner was  the  "  holder  and  owner  of  over  fifteen  shares  of 


restraining  a  company  from  interfer-  People  v.  Throop,  12  Wend.  (N.  Y.) 

ing  with  the  right  of  one  who  was  at  183 ;    Bailey   v.    Strohecker,    38   Ga. 

once  an  ordinary  and  debenture  stock-  259;  s.  c.  95  Am.  Dec.  388;   "Reg.  v. 

holderi  to  inspect  its  register  of  de-  Kendall,  1  Ad.  &  El.  (n.  s.)  366;  St. 

benture  stockholders,  which  he  was  Luke's    Church    v.    Slack,   7  Oush. 

entitled  to  do  by  statute,  was  granted  (Mass.)  226,  239;  Cook  Stock.,  §  516; 

by  Mr.  Justice  Chitty,  and  affirmed  Swift  v.  State,  7  Houst.   (Del.)  338 ; 

by  the  Court  of  Appeal,  in  an  opinion  g.  c.  6  Atl.  Eep.  856. 

written  by  that  master  of  the  law  of  '  State  v.  Bergenthal,  supra, 

this  subject,  the  Lord  Justice  Lindley,  »  Mutter  «.  Eastern  &c.  E.  Co.,  38 

and  concurred  in  by  the  whole  court.  Oh.  Div.  92. 

The  question  of  the  propriety  of  the  *  Holland  v.  Dickson,  37  Oh.  Div. 

remedy  by  injunction  was  not  raised.  669. 

1  State    V.    Bergenthal,    72    Wis.  '  State  v.  Bergenthal,  supra, 

314,  318;   s,  c,  39  N.  W.  Eep.  566;  •  Ibid. 
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the  capital  stock  of  said  corporation"  ;  and  the  aflBdavit  filed 
in  answer,  made  by  the  president  of  the  corporation,  alleged 
that  affiant  "  is  advised  by  his  counsel,  and  he  charges  the 
fact-  to  be,  that  said  [petitioner]  is  not  the  holder  or  owner 
of  over  fifteen  shares  of  the  capital  stock  of  said  corporation, 
or  the  holder  of  any  shares  of  such  capital  stock;  admitting, 
however,  as  is  therein  alleged,  or  as  may  be  purported  to 
be  alleged,  that  said  M.  [petitioner]  is  the  holder  of  a  certifi- 
cate for  over  fifteen  shares  of  said  capital  stock,  namely,  a  cer- 
tificate for  twenty  shares;  averring  in  this  behalf,  however, 
that  the  said  M.  is  not  entitled  to  the  possession  of  said  cer- 
tificate of  stock," — it  was  held  that  the  denial  was  evasive, 
and  did  not  controvert  the  positive  allegation  in  the  petition- 
er's affidavit  as  to  his  ownership  of  stock,  and  a  peremptory 
mandamus  was  ordered.*  It  seems  that  such  a  proceeding 
is  not  a  case  for  a  reference,  on  any  known  theory,  unless 
the  court  wishes  to  bring  about  such  delay  and  expense  as 
will  drive  the  stockholder  from  his  quest;  j^et  it  has  been 
held  in  New  York  that,  on  such  an  application,  the  court  has 
power  to  direct  a  reference  to  take  proof  on  matters  in 
respect  of  which  fuller  infarmation  is  desired,  and  without 
regard  to  the  provisions  of  the  code.^ 

§  4434.  Former  Proceeding:  Kes  Judicata. — It  is  no  bar 

to  such  a  proceeding  that  the  relator  has  prosecuted  a  similar 
proceeding  against  other  respondents,  officers  of  the  same 
corporation.' 

§  4435.  Appeals  and  Writs  of  Error  trom  Orders  of 
Inspection. — A  peremptory  mandamus  to  allow  a  stockholder 
to  inspect  the  books  of  the  corporation  is  a  final  judgment 
which  is  subject  to  review  on  writ  of  error  or  on  a  statutory 


'  Martin  v.  W.  J.  Johnston  Co.,  62  »  People  v.  St.  Louis  &c.  R.  Co., 

Hun  (N.  Y.),  557 ;  42  N.  Y.  St.  Rep.  44  Hun  (N.  Y.),  552 ;  s.  c.  19  Abb.  N. 

409;  11  Bail.  &  Corp.  L.  J.  122;  17  Oas.  1;  7  N.  Y.  St.  Rep.  415. 
N.  Y.  Supp.  133;   25  Abb.  N.    Oas.  »  State  i;.  St.  Louis  &c.  R.  Co.,  29 

350.  Mo.  App.  301. 
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appeal  in  the  nature  of  a  writ  of  error.^  Sucli  an  appeal  will 
ordinarily  work  a  supersedeas  of  the  judgment  or  order,  and 
this  will,  in  most  cases,  render  it  absolutely  worthless  to  the 
petitioner, — especially  where  he  desires  to  search  the  books 
for  information  to  be  used  prior  to  an  approaching  election. 
This  fact  points  to  the  conclusion  that  a  statute  law,  in  order 
to  be  eflfective,  ought  to  provide  that  the  appeal  or  writ  of 
error  from  the  judgment  or  order  allowing  an  inspection  shall 
not  operate  as  a  supersedeas.  In  fact,  there  is  no  propriety  in 
allowing  an  appeal  in  such  cases  at  all.  The  disclosure  of  the 
truth  can  only  hurt  the  dishonest,  and  public  policy  is  not 
concerned  in  helping  dishonest  managers  of  corporations  in 
concealing  the  state  of  their  affairs  from  their  stockholders, 
or  even  from  the  public.  The  statute  law  ought,  in  every 
case,  to  give  a  summary  proceeding  by  which  the  stockholder 
can  be  immediately  admitted  to  the  right  to  inspect  the  books 
of  the  corporation,  and  this  jurisdiction  can  safely  be  intrusted 
to  the  discretion  and  sense  of  right  of  the  judges  of  nisi  prius, 
subject  to  the  right  of  appeal  only  where  the  writ  is  denied. 
The  only  restraint  on  the  exercise  of  the  right  for  which  any 
reason  can  be  given  that  will  not  be  regarded  fifty.years  hence 
as  a  reproach  to  the  lawyers  and  judges  of  our  day,  is  tlie 
inconvenience  of  allowing  the  books  to  be  in  the  possession 
of  stockholders  for  a  considerable  length  of  time,  when  their 
immediate  custodians  need  them  for  the  purpose  of  making 
entries  in  them,  or  making  examinations  of  them. 

1  Thompson  V.  Erie  R.  Co.,  9  Abb.  Hun    (N.    Y.),    145;     McCargo    v. 

Pr.  (n.  s.)   (N.  Y.)  212;  Lancashire  Crutcher,  27  Ala.  171;  Sage  v.  Lake 

Oo.  V.  Greatorex,  14  L.  T.  (n.  s.)  290;  Shore  &c.  R.  Co.,  70  N.  Y.  220.    As 

People  V.  Kent  County,  38  Mich.  351 ;  to  the  costs  of  an  inspection,  see  Hill 

Commissioners  v.   Lemly,   85  N.  C.  v.  Philip,  7  Ex.  282;  Davey  v.  Pem- 

341.     See  Saxby  v.  Easterbrook,  L.  R.  berton,  11  0.  B.  (n.  s.)  628;  Gardner 

(7  Ex.)  207;  Bustros  v.  White,  L.  R.  v.  Daingerfleld,  5  Beav.  389. 
1  Q.  B.  Div.  423 ;  Clyde  ;;.  Rogers,  24 
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§  4441.  When  Stockholder  has  No  Right  of  Counterclaim, 
on  Account  of  Mismanagrement  of  the  Directors.  —  Where 
the  stockholder  of  an  incorporated  bank  incurs  an  obligation 
to  the  bank  as  indorser  of  a  note,  and  the  bank  sues  him  to 
enforce  the  obligation,  he  has  a  right  of  counterclaim  in 
respect  of  any  fraud  committed  against  him  personally;  but 
he  cannot,  as  a  stockholder,  claim  an  allowance  on  account  of 
mismanagement  of  the  officers  of  the  bank.^  The  reason  is, 
that  such  mismanagement  is  a  wrong  to  the  bank,  and  not  a 
wrong  to  any  individual  stockholder  such  as  is  noticed  by  a 
court  of  law. 

§  4442.  Big-hts  of  a  Shareholder  to  an  Accountingr  where 
the  Scheme  of  Incorporation  has  heen  Radically  Changed. 

In  the  case  of  a  mutual  insurance  company,  where  two-thirds 
of  the  stockholders  undertake,  without  the  sanction  of  the 
charter  or  governing  statute,  and  without  the  concurrence  of 
a  minority  stockholder,  to  make  a,  fundamental  change  in  the 
constitution  of  the  company,  and  the  company  afterwards 
goes  into  liquidation  for  the  purpose  of  being  reorganized,— 
the  dissenting  stockholder  is  entitled  to  maintain  an  action 
against  the  liquidators  of  the  company  for  an  accounting  of 
bis  interest  therein,  according  to  the  original  scheme  of 
incorporation,  and  not  according  to  the  resolution  changing 
the  scheme.^ 

§  4443.  Right  of  Minority  Stockholder  to  have  the  Busi- 
ness Carried  on:  Right  of  Majority  to  have  It  Wound  up. — 

A  clear  distinction  exists  between  the  right  of  a  minority 
stockholder  to  have  the  corporate  business  carried  on,  and  his 
right  to  an  injunction  against  a  deflection  of  the  joint  funds 
into  some  other  business.  Stated  generally  and  with  refer- 
ence to  corporations  which  have  no  public  duties  to  perform, 
and  where  no  public  rights  are  involved,  a  minority  stock- 
holder has  no  right  to  have  the  business  of  the  corporation 
carried  on  against  the  will  of  the  raajoritj'^;  and  the  majority 

*  Whittington   v.  Farmers'  Bank  ^  Hoey  v.  Henderson,  32  La.  An. 

&c.,  5  Har.  &  J.  (Md.)  489.  1069. 
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have  the  right  to  say  when  it  shall  be  wound  up.'  This  is 
.especially  true  with  regard  to  private  trading  or  manufactur- 
ing corporations,  as  to  which  it  was  said  by  Mr.  Justice  Bige- 
low:  "  Neither  the  public  nor  the  Legislature  have  any  direct 
interest  in  their  business  or  its  management.  These  are 
committed  solely  to  the  stockholders,  who  have  a  pecuniary 
stake  in  the  proper  conduct  of  their  affairs.  By  accepting  a 
charter,  they  do  not  undertake  to  carry  on  the  business  for 
which  they  are  incorporated,  indefinitely,  and  without  any 
regard  to  the  condition  of  their  corporate  property.  Public 
policy  does  not  require  them  to  go  on  at  a  loss.  On  the  con- 
trary, it  would  seem  very  clearly  for  the  public  welfare,  as 
well  as  for  the  interest  of  the  stockholders,  that  they  should 
cease  to  transact  business  as  soon  as,  in  the  exercise  of  a 
sound  judgment,  it  is  found  that  it  cannot  be  prudently  con- 
tinued."" A.little  reflection  will  show  the  distinction  between 
the  right  of  the  minority  stockholder  to  have  the  corpo- 
rate business  carried  on,  and  his  right  not  to  have  some 
other  business  carried  on.  While  he  has  a  clear  right  to  say 
that  the  funds  to  which  he  has  contributed  shall  not  be 
deflected  into  a  business  totally  different  from  that  in  which 
all  the  parties  agreed  that  they  should  be  embarked,'  he  has 
no  right  to  say  that  the  business  for  which  the  corporation 
was  formed  shall  be  carried  on  at  a  loss,  nor  at  the  substan- 
tial risk  of  a  loss;  and  whether  to  carry  it  on  will  involve  a 
loss  is  one  of  those  questions  of  corporate  policy  and  economy, 
the  solution  of  which,  in  the  absence  of  fraud,  oppression,  or 
the  like,  is  necessarily  and  conclusively  committed  to  the 
majority  of  the  stockholders,  under  principles  elsewhere  con- 
sidered.^ On  the  other  hand,  where  the  question  involved 
was,  not  whether  the  majority  should  order  the  corporation 
to  be  wound  up,  but  whether  they  should  alienate  its  entire 
business  to  another  corporation  when  it  was  in  a  prosperous 


*  Treadwell  v.  Salisbury  Man.  Oo.,  '  Treadwell  v.  Salisbury  Man.  Co., 

7  Gray  (Mass.),  393,  404;  g.c.  66  Am.  supra. 
Dec.    490;     Buford    v.  Keokuk   &c.  ^  Post,  §  5968,  e«  se?. 

Packet  Co.,  3  Mo.  App.  169.  *  Post,  chs,  154, 155. 
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condition,  it  was  said  by  an  eminent  lawyer  sitting  as  master 
in  chancery: '  "  The  contract  between  the  parties  is  that,  so 
long  as  the  affairs  of  the  company  are  prosperous,  it  shall  go 
on,  unless  all  consent  to  the  contrary."  ^  But  it  is  believed 
that  this  dictum  is  unsound  when  applied  to  a  case  where  a 
majority  of  the  stockholders  elect  to  wind  up  the  affairs  of 
the  corporation  and  distribute  its  assets;  because,  although 
the  affairs  of  the  corporation  may  at  the  particular  time  be 
prosperous,  yet  circumstances  may  exist  rendering  it  probable 
that  this  prosperity  will  not  continue;  and  whether  such  cir- 
cumstances do  exist,  or  are  likely  to  supervene,  is  a  question 
committed  exclusively  to  the  judgment  of  the  majority.  It 
is  believed  that  no  case  can  be  found  in  which  a  court  of 
equity  has  granted  an  injunction,  at  the  suit  of  a  minority 
stockholder  against  the  majority,  to  prevent  them  from  dis- 
continuing the  business  of  the  corporation  and  winding  up 
its  affairs.  The  exercise  of  such  a  power  would  be  most 
extraordinary.  It  would  be  tantamount  to  compelling  the 
specific  performance  of  an  agreement  to  form  and  carry  on  a 
corporation, extending  over  an  indefinite  period  of  time,  and 
when,  in  the  judgment  of  the  majority,  on  a  question  of  mere 
economy  and  propriety,  on  which  their  judgment  ought  to  be 
conclusive,  it  has  been  found  more  expedient  to  discontinue 
the  business.'  Where  the  directors  of  a  corporation  continue 
to  conduct  its  business  after  its  dissolution,  without  any 
attempt  to  wind  it  up,  and  assess  its  stockhold&rs  and  collect 
the  assessments,  equity  will  compel  them,  on  a  hill  filed  by  the 
stockholders,  to  proceed  to  wind  up  the  affairs  of  the  corpora- 
tion and  realize  its  assets,  and  distribute  them  among  its 
stockholders,  if  there  are  no  creditors,  and  to  account  for  the 
proceeds  of  the  business  done  since  its  dissolution.* 

*  Hon.    Cortlandt    Parker,    since  for  this  purpose  by  a  minority  stock- 

preaident  of  the  Ataerican  Bar  Asso-  holder  was  unsuccessful, 
elation.  *  Mason  v.  Pewabic  Min.  Co.,  133 

'  Kean  v.  Johnson,  9  N.  J.  Eq.  U.  S.  50.    Circumstances  under  which 

401,  414.  it  was  held  that  the  court  could  not 

'  In  Webster  v.  Turner,   12  Hun  coerce  an  immediate  liquidation,  at 

(N.  Y.),  264,  a  suit  in  equity  brought  the  instance  of  a  dissenting  stock- 
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§  1111.  Bill  in  Equity  by  One  Holdingr  Stock  as  a  Trustee 
to  Obtain  the  Direction  of  the  Court.  —  It  has  been  held,  on 
grounds  which  seem  entirely  conclusive,  that  the  principle 
that  a  trustee  is  entitled  to  the  aid,  advice,  and  protection  of 
a  court  of  chancery  in  the  execution  of  his  trust,  and  that 
such  a  court  will  entertain  a  bill  by  such  a  trustee,  giving 
direction  as  to  the  proper  manner  of  executing  his  trust, 
where  conflicting  rights  are  claimed  in  the  trust  fund,  and  in 
other  cases, — is  not  extended  so  far  as  to  allow  one  who  holds 
stock  in  a  private  corporation,  as  trustee  under  a  will,  to  bring 
a  bill  in  equity  to  enjoin  a  majority  of  the  stockholders  from 
dissolving  and  winding  up  the  corporation  for  the  purpose  of 
reorganizing  it  in  another  form;  nor,  it  seems,  for  the  pur- 
pose of  restraining  or  otherwise  influencing  any  other  kind 
of  action  on  the  pqjt  of  the  majority  of  the  corporation.^ 

§  4445.  Action  to  Kecover  the  Plaintiff 's  Undivided  Inter- 
est in  the  Assets  of  the  Company. —  The  essential  distinction 
between  an  incorporated  and  an  unincorporated  company  will 
appear  in  the  statement  that,  where  the  company  is  not  a 
common  partnership  but  a  joint-stock  company,  and  is  unin- 
corporated, the  member  who  has  been  excluded  from  his 
rights  of  membership,  and  whose  shares  have  been  declared 
forfeited,  may  maintain  an  action  against  the  other  members 
to  recover  his  undivided  interest  in  the  assets  of  the  corpora- 
tion.^ On  the  other  hand,  if  a  company  is  incorporated, 
a  member  cannot  maintain  an  action  against  it  for  his 
undivided  portion  of  its  assets;  because  he  is  not  a  tenant 
in  common  of  such  assets,  and  they  are  not  owned  by  him 
and  his  co-stockholders,  but  by  the  corporation,  which  is 
a  distinct  person  from  any  of  the  stockholders.^     But  if  the 

holder:    Consolidated  Association  v.  although  on   sound   principles    the 

Claiborne,  7  La.  An.  318.  only   remedy  would    be    in    equity. 

1  Treadwell  v.  Salisbury  Man.  Co.,  Cox   v.    Bodflsh,    35    Me.    302.    See 

7  Gray   (Mass.),  393;    s.  c.  66  Am.  ante,  ^  441. 
Dec.  490.  •  Smith  v.  Maine  Boys  &c.  Co.,  18 

^  In  one  case  an  action  of  aisump-  Cal.  Ill ;  ante,  §  1071. 
sit  for  this  purpose  was  sustained, 
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corporation  excludes  him  from  his  rights  of  membership,  he 
may  maintain  an  action  against  it  for  damages  for  the  con- 
version of  his  shares.^  In  the  case  of  an  unincorporated 
joint-stock  company,  on  the  other  hand,  where  all  the  funds 
had  passed  into  the  hands  of  the  president,  who  had  made 
a  final  dividend  to  all  the  stockholders  except  the  plaintiff, 
whom  the  president  had  assumed  to  exclude  from  his  rights 
of  membership,  —  it  was  held  that  the  plaintiff  might,  the 
company  having  been  dissolved,  maintain  an  action  of  as- 
sumpsit against  the  president  to  recover  his  distributive  share, 
and  this,  although  the  company  may  have  been  indebted  to 
third  parties.^ 

§  4446.  Power  of  a  Corporation  to  Sell  All  its  Property: 
Dissent  of  a  Single  Stockholder.  —  A  sale  by  a  plank-road 
company  of  the  whole,  or  part  of  its  road,  to  a  railroad  com- 
pany, without  the  personal  consent  of  one  of  the  stockholders 
of  the  plank-road  company,  has  been  held  not  such  an  infringe- 
ment of  the  rights  of  the  stockholder  as  will  authorize  inter- 
ference in  his  behalf  by  an  injunction? 

§  4447.  Validity  of  Agreement  of  Majority  of  Stockholders 
to  Elect  the  Directors  and  Control  the  Corporation. —  It  has 

been  held  that  three  stockholders  in  a  mining  company,  own- 
ing more  than  one-half  of  the  shares,  may  enter  into  an 
agreement  among  themsel\res  that  they  will  elect  the  directors 
of  the  company;  that  they  will  determine  among  themselves 
as  to  the  officers  and  management  of  the  company;  and  that 
if  they  cannot  agree  they  will  ballot  among  themselves  for 
the  directors  and  officers,  and  that  the  majority  shall  rule,  and 
that  their  votes  shall  be  cast  as  a  unit,  so  as  to  control  the 
election.  Such  a  contract,  in  the  view  of  the  court,  was  not 
invalid  as  being  in  conflict  with  the  interests  of  the  other 
stockholders;  and,  on  the  facts,  the  court  could  not  see  that  it 
was  intended  for  a  fraudulent  or  dishonest  purpose.* 

1  Smith  V.  Maine  Boys  &c.  Co.,  18  16  N.  J.  Eq.  13;  s.  c.  84  Am.  Dec. 
Cal.  Ill ;  ante,  §  2447,  et  seg.  134. 

2  Cox  V.  Bodfish,  35  Me.  302.  »  Faulds  v.  Yates,  57  111.  416;  s.  c. 
'  Story  V.  Jersey  City  &c.  R.  Co.,      11  Am.  Rep.  24. 
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§  4448.  Mandamus  ag'ainst  Corporate  Officers  at  the  Hela- 
tion  of  a  Member.  —  Where  the  failure  on  the  part  of  the 
officers  of  the  corporation  to  do  an  act  prescribed  by  statute 
will  subject  the  stockholders  to  an  individual  liability  to  the 
creditors  of  the  corporation,  —  as  in  case  of  a  statute  requir- 
ing the  officers  of  the  corporation  to  make  a  prescribed  annual 
report  of  its  condition,  —  the  stockholders  ought  manifestly  to 
have  a  remedy,  either  to  compel  the  doing  of  that  act,  or  to 
exonerate  themselves  before  the  rights  of  creditors  attach.  It 
has  been  held  in  such  a  case  that  they  are  entitled  to  a  man- 
damus to  compel  the  officers  of  the  corporation  to  make  and 
publish  the  statement  required  by  the  statute.^ 

§  4449.  Bill  in  Cquity  by  One  Stockholder  to  Control  the 
Vote  of  Anothar  Stockholder. —  It  has  been  held  that  the  fact 
that  one  has  been  induced  to  subscribe  for  shares  in  a  corpo- 
ration by  the  assurance  of  an  existing  stockholder  therein 
that  the  corporation  would  not  engage  in  a  particular  busi- 
ness, and  the  further  fact  that  the  corporation  afterwards 
assumes  to  engage  in  such  business,  —  does  not  give  the  right 
to  the  person  thus  induced  to  subscribe,  to  maintain  a  suit  in 
equity  to  enjoin  the  stockholder  inducing  him  to  subscribe, 
from  voting,  at  a  corporate  meeting,  that  the  corporation 
shall  engage  in  such  business.*  The  representations  were  not 
regarded  by  the  court  as  reaching  the  dignity  of  a  contract. 
As  a  contract,  it  concerned  the  relations  between  the  plaintiff 
and  the  corporation  under  the  contract  of  subscription  to  the 
stock,  and  was  merged  in  that.  The  relative  rights  of  the 
corporation  and  of  the  plaintiff,  as  a  stockholder,  were  found, 

1  Smith    V.    Steele,    8   Neb.    115.  People  v.  Simonson,  27  Abb.  N.  Cas. 

Statutes  exist  giving  a  mandamus  at  422 ;   t.  e.  18  N.  Y.  Supp.  37.    But 

the  relation  of  stockholders  to  compel  there  would  seem  to  be  no  necessity 

the  holding  of  a  corporate  election,  of  making  the  corporation  a  party,  as 

Under    such   a   statute    (New  York  no  relief  could  be  had  against  it  as  an 

Laws  1890,  ch.  563,  §  15),  it  was  held  intangible  body, 
that  a  mandamus  would  be  denied  '  Converse  v.  Hood,  149  Mass.  471 ; 

where  the  corporation  itself  had  not  «.  c.  21  N.  E.  Eep.  878;  4  L.  E.  A. 

been    made    a  party   and    had   not  521. 
received  notice  of   the  proceedings. 
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expressed  or  implied,  in  the  contract  of  subscription.  Apart 
from  the  consideration  that  the  contract  was  in  writing,  and 
could  not  be  varied  by  prior  oral  agreements  or  promises 
between  the  parties,  such  a  contract  by  the  corporation  with  a 
particular  subscriber  to  its  stock,  limiting  the  rights  of  the 
corporation  and  of  other  stockholders,  was  not  one  which  could 
be  specifically  enforced  in  equity.  The  reason  was,  that  a  cor- 
poration is  a  trustee  for  its  stockholders,  and  holds  its  fran- 
chises for  their  benefit;  and  it  would  necessarily  be  against 
first  principles  to  enforce  specifically  a  promise  made  by  its 
agent  soliciting  subscriptions  to  its  stock,  that  its  franchises 
should  be  exercised  in  a  particular  manner,  for  the  benefit  of 
one  person,  in  consideration  that  he  would  become  a  stock- 
holder.^ 

§  4450.  Kemedies  of  the  Stockholders  of  a  Corporation 
■whose  Property  is  Leased  to  Another  Corporation.  —  A  very 
common  form  of  railway  leases,  by  which  oue  railway  com- 
pany, under  a  statutory  authorization,  leases  its  properties  to 
another  company,  provides  that  the  rest  shall  be  paid  in  the 
form  of  dividends  to  the  stockholders  of  the  leasing  company. 
The  general  rule  under  such  leases  is,  that  the  remedy  to 
enforce  the  right  of  the  stockholders  of  the  lessor  company 
to  the  dividends  thus  provided  for,  is  to  be  asserted  by  the 
lessor  corporation, acting  as  their  representative  and  in  their 
behalf.^  This  is  very  clear  where  the  language  of  the  lease  is 
that  the  lessee  company  is  to  pay  the  rental  to  the  lessor  com- 
pany, although  the  amount  is  to  consist  of  a  definite  percent- 
age annually  upon  the  outstanding  capital  stock  of  such  lessor 
company.'  Such  a  case  is  held  not  to  be  a  case  where  one 
party,  for  a  consideration,  makes  a  promise  to  another  party 
for  the  benefit  of  a  third  party,  —  in  which  case  the  third 


1  Converse  v.  Hood,  149  Mass.  471 ;  Co.,  54  N.  Y.  Super.  Ct.  174 ;  Flagg 
3.  c.  21  N.  E.  Eep.  878;  4  L.  E.  A.  v.  Manhattan  &c.  R.  Co.,  20  Blatchf. 
521.  (U.  S.)  142;  Beveridge  i;.  New  York 

2  Pacific  B.  Co.  V.  Atlantic  &c.  K.  &c.  B.  Co.,  112  N.  Y.  1,  26;  g.  c.  19 
Co.,  20  Fed.  Bep.  277.  S.  E.  Bep.  489;  20  N.  Y.  St.  Eep. 

*  Harkness  v.  Manhattan  &c.   B.  962;  2L.  B.  A.  648. 
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party  has,  under  the  modern  codes,  including  that  of  New 
York,  a  right  of  action  upon  the  contract  against  the  promisor.* 
It  has  even  heen  held  in  the  case  where,  by  the  terms  of  the 
lease,  the  dividends  were  to  be  paid  by  the  lessee  company 
directly  to  the  shareholders  of  the  lessor  company,  that  the 
shareholders  of  the  lessor  company  were  not  necessary  parties 
to  a  bill  in  equity  brought  by  the  lessor  company  against  the 
lessee  company,  for  an  accounting  of  such  dividends,  —  the 
reason  being  that  they  were  represented  by  their  own  corpo- 
ration.^ When,  therefore,  by  the  terms  of  such  a  lease, the 
lessee  company  was  to  pay  to  the  lessor  company  (but  with- 
out any  agreement  to  pay  it  to  its  stockholders  distributively) 
an  "amount  equal  to  ten  per  cent  per  annum  on  the  capital 
stock"  of  the  latter  company,  it  was  held  that  a  shareholder 
of  the  latter  company  had  no  standing  in  court  to  maintain 
an  action  to  compel  the  lessee  company  to  account  and  pay 
over  such  percentage  to  the  lessor  company,  and  then  to  com- 
pel the  lessor  company  to  distribute  it  to  its  own  shareholders 
by  way  of  dividends.'  An  exception  to  the  rule  that  the  right 
of  action,  if  any,  would  lie  in  the  lessor  corporation,  and  not 
in  its  individual  stockholders,  arises,  on  principles  already 
explained,  to  prevent  a  failure  of  justice,  in  the  case  where 
the  lessor  corporation  is  wholly  under  the  control  of  the  lessee 
company,  its  directors  being  elected  and  its  affairs  being 
managed  solely  in  the  interest  of  such  company.  Here  the 
lessor  company  is  mere  putty  in  the  hands  of  the  lessee  com- 
pany, and  is  in  no  position  to  assert  the  rights  of  its  own  stock- 
holders against  such  company,  and  therefore  the  stockholders 
may  maintain  suits  in  equity  for  the  vindication  of  such 
rights.* 

§  4451.  XJsingr  the  Uame  of  the  Corporation  to  Keflress 
Individual  Grievances.  —  Where  the  organizers  of   a   joint- 

*  Beveridge  v.  New  York  &c.  E.  Co.,  supra. 

*  Pacific  E.  Co.  V.  Atlantic  &c.  E.  *  Barr  v.  New  York  &c.  E.  Co., 
Co.,  20  Fed.  Eep.  277.                                125  N.  Y.  266;  g.  c.  9  Eail.  &  Corp. 

*  Beveridge  v.  New  York  &c.  E.     L.  J.  174;  26  N.  E.  Rep.  145. 
Co.,  supra. 
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stock  company  put  in,  as  a  part  of  the  capital  stock,  certain 
patent  rights,  and,  by  fraudulent  puffing,  induced  others  to 
buy  the  shares  at  fictitious  valuations,  it  was  held  that  tlie 
persons  so  cheated  were  not  entitled  to  get  control  of  the 
company  and  pursue  their  remedy  against  the  directors  in 
the  corporate  name:  the  right  of  action  for  the  deceit  was 
personal  to  themselves  and  could  not  be  worked  out  through 
the  machinery  of  the  corporation.^ 

§  4452.  Rights  of  Stockholders  Who  have  not  Paid  for 
their  Shares.  —  Under  many  schemes  of  incorporation,  share 
certificates  are  issued  to  subscribers,  subject  to  assessment  by 
the  directors  from  time  to  time,as  money  shall  be  needed  for 
the  purposes  of  the  corporation.^  Such  a  subscriber,  who  has 
received  such  a  certificate,  becomes  a  bona  fide  stockholder, 
and  is  entitled  to  transfer  his  shares,  subject  to  the  obligation 
of  the  transferee,  within  limits  already  stated,'  to  pay  the 
unpaid  balance;  and  such  subscriber  has  also  the  right  to  vote 
at  corporate  elections,  —  and  it  makes  no  diff'erence  that  he 
has  paid  nothing  for  his  shares.  He  cannot  be  deprived  of 
this  right  until  his  shares  have  been  forfeited  for  non-payment 
of  assessments  in  the  mode  pointed  out  by  the  charter,  gov- 
erning statute,  or  other  governing  instrument.  And  wl)ere 
the  board  of  directors  have  assumed  to  forfeit  his  shares 
because  he  has  not  complied  with  the  consideration  on  which 
they  were  issued,  but  in  a  way  not  so  authorized,  and  he  has 
been  thus  excluded  from  his  right  to  vote  at  an  election,  the 
election  will  be  voidable  in  a  proper  proceeding  instituted 
for  that  purpose.'* 

§  4453.  Rig-ht  of  Shareholder  to  Surplus  on  Winding  up 
after  Judicial  Forfeiture.  —  It  seems  scarcely  necessary  to 
suggest  that,  although  the  franchises  of  the  corporators  are 
forfeited,  and  they  are  ousted  of  their  right  to  exercise  them 
by  the  judgment  of  the  court  in  a  proceeding  in  the  nature  of 

'  Flagler  Engraving  Machine  Go.  ^  Ante,  §§  1680,  2335,  et  seq. 

V.  Flagler,  19  Fed.  fiep.  468.  »  Ante,  §  2300,  et  seg. 

*  Downing  v.  Potts,  23  N.  J.  L.  66. 
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a  quo  warranto,  this  does  not  impair  the  rights  of  the  corpora- 
tors to  their  distributive  portions  in  any  surplus  of  the  assets 
of  the  corporation  which  may  remain  after  discharging  its 
debts;  but  on  principles  already  stated,'  a  court  of  equity  will 
marshal  those  assets  as  a  trust  fund  for  the  benefit  of  the  cred- 
itors  of  the  corporation  first,  and  of  its  shareholders  next. 
Plain  as  this  proposition  may  seem,  it  was  the  subject  of  a 
very  learned  adjudication  of  ihe  Supreme  Court  of  the  United 
States  as  late  as  the  year  1855,  in  which  the  progress  of  judi- 
cial enlightenment  with  reference  to  corporations  was  traced 
by  Mr.  Justice  Campbell,  with  that  learning  and  accuracy  which 
characterize  so  many  of  his  opinions.  The  conclusion  was, 
that  a  judicial  forfeiture  of  the  right  of  the  corporators  to 
exercise  the  franchises  of  the  corporation  did  not  involve  a 
judicial  confiscation  of  their  respective  interests  in  the  prop- 
erty held  by  the  corporation;  and  that,  although  courts  of  law 
could  not,  by  reason  of  defects  in  their  constitution  and 
modes  of  procedure,  give  effect  to  those  rights,  yet  a  court  of 
equity  would,  and  would  hold  the  trustee  in  charge  of  the 
assets  of  the  corporation  estopped  from  denying  the  right  of 
the  stockholders  to  a  distribution.^  It  followed  that  a  delin- 
quent debtor  of  the  corporation  could  not  plead  the  judgment 
of  forfeiture,  in  an  action  brought  against  him  by  the  trustee 
appointed  under  an  act  of  the  Legislature  to  wind  up  the  cor- 
poration, ou  the  ground  that  the  trustee  was  seeking  to  collect 
the  debt  merely  for  the  benefit  of  the  stockholders  who  had 
been  ousted  of  their  franchises.' 

§  4454.  ICigbts  of  the  Beneficiary  in  the  Estate  of  the 
Deceased  Partner  where  the  Partnership  is  Turned  into  a 
Corporation. —  This  subject  was  considered  by  the  Supreme 
Court  of  the  United  States  in  two  opinions,  written  by  Mr. 
Justice  Bradley,  growing  out  of  controversies  among  the 
beneficiaries  in   the  Sprague  estate   in   Rhode  Island.     The 


*  Ante,  ^  W51,  et  seg.  (U.  S.)   480;    reaffirmed  in  Lum  v. 

"  Bacon    v.    Eobertson,  18   How.      Robertson,  6  Wall.  (U.  S.)  277. 
'  Luin  V.  Eobertson,  supra, 
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well-known  rule  is,  that  the  death  of  a  general  partner  oper- 
ates as  a  dissolution  o£  the  firm  unless  the  scheme  of  partner- 
ship otherwise  provides.  Upon  the  happening  of  such  a 
death,  where  the  scheme  does  not  provide  for  a  continuation 
of  the  partnership,  the  executors  of  the  deceased  partner 
become  joint  tenants  with  the  surviving  partners,  and  as 
such,  they  are  entitled  to  require  the  surviving  partners  to 
do  one  of  two  things,  —  either  to  wind  up  the  partnership 
business  at  once,  or  to  fix  the  value  of  the  testator's  interest 
and  secure  payment  of  the  amount.  If  they  do  not  do  this, 
but  acquiesce  in  the  continuance  of  the  partnership  business, 
the  quasi  lien  upon  its  assets  which  thej'  thus  possess  becomes 
postponed  to  the  rights  of  the  partnership  creditors,  whenever 
a  case  arises  calling  for  an  equitable  marshaling  of  the  part- 
nership assets.^  If,  thereafter,  under  the  provision  of  a  special 
law,  the  partnership  is  turned  into  a  corporation,  the  bene- 
ficiaries in  the  estate  of  the  deceased  partner,  although 
infants,  cannot  maintain  a  suit  in  equity  for  a  general  account 
of  their  interests  in  its  assets,  but  can  only  be  protected  in 
respect  of  their  rights  as  stockholders  and  their  claims  for 
dividends.^  Where,  in  such  a  case,  certain  minors  were 
interested  in  a  manufacturing  establishment,  as  beneficiaries 
in  the  estate  of  a  deceased  partner,  and  the  administrator  of 
the  deceased  partner,  who  was  also  their  guardian,  in  good 
faith  allowed  the  partnership  business  to  be  continued  by  the 
surviving  partners  for  several  years,  without  filing  any  inven- 
tory or  account;  and  the  property  sufl^ered  no  deterioration, 
but  increased  in  value,  and  was  then,  by  virtue  of  a  special 
statute,  transferred  to  a  corporation  created  to  continue  the 
business  of  the  partnership;  and  after  that  the  beneficiaries 
for  more  than  seven  years  after  coming  of  age,  received  divi- 
dends on  their  shares  of  stock  and  annual  stated  accounts,  it 
was  held  that  they  were  precluded,  by  tiieir  conduct  and 
acquiescence, from  maintaining  a  bill  in  equity  for  an  account 
of  the  partnership  estate.'  The  property  ceased  to  be  part- 
nership property  and  became  consolidated  in  a  unity  of  inter- 

»  Hoyt  V.  Sprague,  103  U.  S.  613.  "  Ibid.  »  Ibid. 
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est  in  the  corporation,  and  became  the  property  of  the  ideal 
body,  the  corporation;  and  the  partners  ceased  to  be  partners 
and  became  shareholders  in  the  corporation,  and  their  liens 
as  partners  ceased  when  their  rights  as  shareholders  began.* 

§  4455.  "What  Knowledge  of  Corporate  Matters  Imputable 
to  Stockholders.  —  Stockholders,  as  we  have  seen,  are  in 
theory  of  law  strangers  to  the  corporation,''  although  having 
incorporeal  rights  therein;  and,  although  a  stockholder  has  a 
right,  within  certain  limits,  to  inspect  the  books  of  the  corpo- 
ration,' yet  the  ministerial  agents  of  the  corporation,  who 
direct  its  affairs  and  keep  its  records,  are  not  the  agents  of 
any  particular  stockholder;*  and  he  is  not,  therefore,  on  any 
sound  legal  theory,  chargeable,  as  matter  of  law,  with  knowl- 
edge of  the  affairs  of  the  corporation. °  He  may,  indeed,  be 
imputable  with  laches,  and  lose  his  remedy  in  a  court  of  equity, 
where  he  suffers  a  great  length  of  time  to  elapse  without 
informing  himself  of  the  conduct  of  the  affairs  of  the  corpo- 
ration;' and  there  are  other  cases,  or  at  least  special  holdings, 
to  the  effect  that,  in  given  circumstances,  he  is  chargeable 
with  such  knowledge.'  But,  in  general,  he  is  not  imputable, 
as  matter  of  law,  with  a  knowledge  of  the  resolutions  passed 
by  the  directors.  When,  therefore,  he  deals  with  the  cor- 
poration  as  its  customer,  his  rights  are  not  limited  by  its 
regulations  or  by-laws  not  specially  brought  home  to  his 
knowledge.'     On  this  principle  it  has  been  held  that,  in  order 

1  Francklyn  v.  Sprague,  121  U.  S.  St.  Eep.  662 ;  Eudd  v.  Eobinson,  126 

215.  N.  Y.  113;  s.  c.  22  Am.  St.  Eep.  816; 

'  Ante,  §  1075,  et  seq.  Savings  Bank  ij.  Caperton,  87  Ky.  306, 

"  AnU,  §  4406,  et  seg.  323;  s.  c.  12  Am.  St.  Eep.  488;  AVal- 

'  Ante,  4 1077.  lace  v.  Lincoln  Savings  Bank,  89  Tenn. 

'  Haser  v.  Cleveland,  36  Md.  476;  630;  s.  c.  24  Am.  St.  Eep.  625. 

Hill  ti.  Manchester  &c.  Water  "Works  '^  Ante,    i  4367 ;  post,  ^  5300. 

Co.,  5  Barn.  &  Ad.  866;   Haynes  v.  '  As  where  he  holds  the  office  of 

Brown,    36    N.    H.    545 ;    Chenango  president  of  the  corporation :  Olney  v. 

Bridge  Co.  v.  Lewis,  63  Barb.  (N.  Y.)  Chadsey,  7  E.  I.  224.    See  ante,  §  1082. 

Ill ;   "Wheeler  v.   Walker,  45  N.  H.  »  Pearsall  v.  Western  Union  Tel. 

355;    Eice    o.    Peninsular    Club,    52  Co.,  124  N.  Y.  256;  s.  c.  21  Am.  St. 

Mich.  87;  Pearsall  v.  Western  "Union  Eep.  662. 

Tel.  Co.,  124  N.  Y.  256;  s.  c.  21  Am. 
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to  make  a  contract  of  a  corporation  valid,  which  is  void  with- 
out the  unanimous  consent  of  its  stockholders,  there  must  be 
evidence  of  the  fact  that  they  had  knowledge  that  it  was  made 
or  to  be  made,  and  that  they  assented}  So,  where  an  irri- 
gation company,  in  making  a  contract  with  its  customers, 
restricted  its  liability  for  failure  to  deliver  water  in  certain 
cases,  by  providing  for  a  pro  rata  distribution  where  there 
should  be  an  insufficiency  of  water  to  fill  all  the  orders,  and 
the  plaintiff,  a  shareholder  in  the  company,  and  having  cer- 
tain rights  to  a  distribution  of  water  as  such  shareholder,  paid 
for  a  certain  quantity  of  water,  but  refused  to  allow  the  com- 
pany to  impose  such  a  contract  upon  him,  and  afterwards 
sued  them  for  failing  to  deliver  the  full  amount  of  water  pur- 
chased, —  it  was  held  that  he  was  not  bound  by  the  contract, 
although  as  a  stockholder  he  had  knowledge  of  its  provisions.^ 
If  knowledge  of  the  affairs  of  the  corporation  is  not,  as  matter 
of  law,  imputable  to  the  stockholders,  for  stronger  reason  such 
knowledge  will  not  be  imputable  to  one  who  merely  holds 
shares  of  the  corporation  as  a  pledgee.  Thus,  it  was  held  that 
where  a  person  was  merely  in  possession  of  the  stock  of  a 
national  bank  as  collateral  security  for  the  payment  of  a  debt, 
and  did  not  participate  in  the  meetings  of  the  stockholders, 
and  was  not  recognized  by  the  stockholders  as  a  member,  — 
he  was  not  such  a  part  of  the  corporation  as  to  be  bound  by 
knowledge  of  facts  in  the  possession  of  its  officers.' 

§  4456.  Kigrhts  of  Stockholders  to  Benefits  Which  Accrue 
from  Breaches  of  Trusts  of  Directors.  —  It  is  said  in  one 
Federal  case,  where  the  opinions  were  delivered  orally,  that 
the  stockholders  of  a  corporation  are  entitled  to  enjoy  a  bene- 
fit which  has  accrued  out  of  an  act  done  by  their  officers  in 
an  effort  to  defraud  them;*  and  certainly  if  the  directors  of  a 

1  Wilbur  V.  Stoepel,  82  Mich.  344;  »  Gray  v.  Salt    River  Valley  Oo. 

s.  c.  21  Am.  St.  Eep.  568.    Compare  (Ariz.),  12  Pac.  Rep.  607. 

as  to  ratification  by  the  corporation,  '  Baker  v.  Woolston,  27  Kan.  185. 

Blen  V.  Bear  River  &c.  Co.,  20  Cal.  *  Pioneer  Gold  Mining  Oo.  ?;.  Baker, 

602;  s.  c.  81  Am.  Dec.  132,  and  note;  20  Fed.  Eep.  4. 
post,  §  5298,  et  seq. 
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corporation  accept  a  bribe  as  the  price  of  committing  a  breach 
of  their  trust,  the  corporation  is  entitled  to  that  money,  and 
it  is  none  the  less  entitled  to  it  because  it  was  received  by  its 
directors  through  an  act  of  turpitude.* 

§  4457.  Rights  in  the  Distribution  of  Shares.  —  Under  the 
provisions  of  a  charter  to  the  eiFect  that  the  directors  shall 
have  power  to  increase  the  stock  of  the  company  to  a  given 
limit,  on  such  terms  and  conditions,  and  in  such  manner,  as 
to  them  shall  seem  best,  —  it  has  been  held  that  the  existing 
stockholders  have  no  exclusive  right  to  take  the  new  shares 
in  amounts  proportioned  to  the  several  amounts  of  the  original 
stock  held  by  them.  "  How  could  the  directors  of  the  com- 
pany, on  the  one  hand,  possess  the  power  to  increase  the  stock 
in  such  manner  as  to  them  seemed  best,  and  at  the  same  time, 
the  stockholders,  on  the  other  hand,  possess  the  power  to 
compel  an  increase  of  it  in  but  one  single  manner,  namely, 
by  giving  it  to  them."  The  court  regarded  the  manner 
of  the  increase  as  a  matter  resting  in  the  discretion  of 
the  directors,  which  discretion,  on  principles  elsewhere  ex- 
plained in  this  title,  a  court  of  equity  will  not  control.^ 
Where  a  statute  authorized  the  building  of  a  bridge  by  means 
of  stock  to  be  subscribed,  and  provided  that,  after  certain 
amounts  should  be  subscribed,  the  proprietors  of  an  adjacent 
ferry  might  subscribe  their  interests  in  the  ferry  and  landings 
at  a  designated  value,  and  one  of  the  owners  of  an  interest  in 
the  ferry  refused  so  to  subscribe,  but  the  bridge  was  never- 
theless erected, —  it  was  held  that  his  7ie*rs  could  not  claim 
the  rights  of  stockholders  in  the  bridge  company,  but  were 
precluded  by  the  refusal  of  their  ancestor.'  Where  a  scheme 
of  incorporation  is  formed  and  shares  tendered  for  sale  and 
purchased  and  paid  for,  the  purchaser  acquires  a  vested  right 
as  a  shareholder,  which  it  is  not  competent  for  the  corpora- 
tion to  displace  by  dividing  the  shares  into  classes  and  giving 

»  Ante,  §  4027. 
'  Ohio  Ins.  Co.  V.  Nunnemaclier,  '  White  v.  Florence  Bridge  Co.,  4 

15  Ind.  294.  Ala.  464. 
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some  a  preference  over  the  others,  or  by  issuing  preferential 
shares;  and  it  is  immaterial  that  the  original  share  distribu- 
tion has  been  made  in  the  form  of  a  by-law,  since  a  by-law, 
when  adopted  in  the  prescribed  mode,  is  as  much  a  law  of  the 
corporation  as  if  its  provisions  were  a  part  of  its  charter.^ 

§  4458.  Subscriber  to  Shares  Suingr  Corporation  for  Refus- 
ing: Certificate.  —  Where  one  subscribes  to  the  shares  of  an 
intended  corporation  in  process  of  being  organized,  and  the 
corporation  afterwards  comes  into  existence,  the  circumstances 
which  amount  to  an  adoption  by  the  corporation  of  the  prop- 
osition embodied  in  the  subscription,  so  as  to  make  a  contract, 
have  already  been  considered.^  According  to  good  opinion, 
the  corporation  can,  by  adopting  the  proposition,  make  it  a 
binding  contract.'  For  instance,  if  the  members  of  a  copart- 
nership organize  a  corporation  to  become  the  successor  of  tlie 
partnership,  under  an  act  obtained  for  that  purpose,  and  the 
corporation  so  formed  purchases  the  property  of  the  partner- 
ship at  a  certain  valuation,  and  the  scheme  of  organization  is 
such  that  shares  in  the  corporation  are  to  be  issued  to  the 
partners  in  proportion  to  their  respective  holdings  in  the 
partnership,  and  the  corporation  thereafter  refuses  to  issue  to 
one  of  the  partners  a  certificate  for  his  shares,  or  to  recognize 
him  as  the  owner  of  them,  but  assumes  to  sell  the  shares  to 
another  person,  —  he  may  recover  from  the  corporation,  in  an 
action  of  assumpsit,  the  value  of  the  shares  at  the  time  of 
making  his  demand  for  the  certificate.*  But  it  does  not  follow 
from  this,  that  if  the  corporation  fails  to  adopt  it,  but  allows 
it  to  stand  as  a  mere  proposition,  and  especially  if  it  embodies 
the  conditions  to  be  performed  on  the  part  of  the  subscriber, 

'  Kent  V.  Quicksilver  Mining  Co.,  '  Ante,  §  1175,  et  seq. 

78  N.  Y.  159,  179.    That  Buch  is  the  *  Wyman  v.  American  Powder  Co., 

effect  of  a  by-law,  see  Brick  Presby-  8  Gush.    (Mass.)    168.     The   reader 

terian  Church  v.  New  York,  5  Cow.  should  be  cautioned  that  the  measure 

(N.  Y.)  538.    As  to  the  power  to  issue  of  damages  in  actions  for  the  conver- 

preferred  shares  against  the  dissent  of  sion  of  shares  is  a  subject  involved  in 

the  common  shareholders,  see  ante,  much  judicial  conflict.    Ante,  §2471, 

4  2244,  et  seq.  et  seq. 


*  Ante,  §  1162,  et  seq. 
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and  he  neglects  for  an  unreasonable  time  to  tender  perform- 
ance of  those  conditions,  he  can  maintain  an  action  against 
the  corporation  for  refusing  to  issue  to  him  his  share  certifi- 
cates; and  this,  although  his  name  has  been  entered  as  a  sub- 
scriber in  the  subscription  book,  and  he  has  been  requested 
to  pay  for  the  shares  subscribed  for  by  him,  and  the  corpora- 
tion has  afterwards  allowed  them  to  be  taken  by  another  per- 
son, without  selling  them  under  the  governing  statute  for  the 
non-payment  of  assessments.'  Similarly  to  this,  in  a  case 
where  a  town,  through  its  commissioners,  had  subscribed  to 
the  stock  of  a  railroad  corporation,  but  had  neglected  to  issue 
bonds  in  compliance  with  the  terms  of  its  subscription,  for  a 
considerable  length  of  time,  it  was  held  that  it  could  not  com- 
pel the  railroad  corporation  to  issue  the  shares,  until  bonds 
had  been  issued,  not  only  for  the  principal  sum  subscribed, 
but  also  containing  coupons  for  the  interest  which  had  accrued 
between  the  date  of  subscription  and  the  time  of  the  bonds 
being  issued."  Where  one  has  subscribed  for  shares  in  a  cor- 
poration and  has  paid  for  them,  but  the  corporation  has  never- 
theless refused  to  deliver  to  him  his  share  certificate,  there  is 
judicial  authority  for  the  conclusion  that  he  cannot  elect  to 
treat  the  contract  as  rescinded  and  maintain  an  action  against 
the  corporation  to  recover  the  money  thus  paid  to  it,  as  so 
much  money  had  and  received  to  his  use.  But  in  such  a 
state  of  facts  an  action  in  assumpsit  will  lie  upon  the  implied 
promise  of  the  corporation  to  issue  the  certificate,  and  the 
measure  of  damages  is  the  value  of  the  shares,  or  its  highest 
price  in  the  market,  at  any  time  after  the  demand  and  refusal.^ 
This  decision  seems  to  proceed  upon  plain  grounds.  By  sub- 
scribing for  shares  and  paying  for  them,  the  subscriber 
becomes  a  shareholder;  and  while  a  share  certificate  is  not 
necessary  to  make  him  a  shareholder,  that  being  only  the 
paper  evidence  of  his  title,^  yet,  where  the  corporation  refuses 


*  For  a  state  of  facts  emlDodying  '  Gould  v.  Oneonta,  71  N.  Y.  298. 

and  illustrating  this  holding,  see  Per-  "  Arnold  v.  Suffolk  Bank,  27  Barb, 

kins  V.  Union  Button-Hole  &c.  Co.,  12  (N.  Y.)  424. 
Allen  (Mass.),  273.  *  Ante,  §  1140. 
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to  issue  this  certificate  to  him,  its  refusal  may  be  treated  as 
tantamount  to  a  conversion  of  his  shares,  and  his  right  of 
action,  though  called  an  action  of  assumpsit,  is  really  an  action 
for  damages  for  the  conversion  of  personal  property. 

§  4459.  Bights  of  Sbarebolders  as  Creditors. — Consenting 
to  a  reorganization  does  not  necessarily  operate  as  a  forfeiture 
of  the  rights  which  the  stockholder  may  have  against  the  cor- 
poration as  its  creditor}  The  waiver  of  valuable  rights  is  cer- 
tainly not  presumed  as  matter  of  law;  and  the  most  that  can 
be  said  in  favor  of  the  conclusion  of  waiver  is,  that  it  is  a 
question  of  fact  and  intent  to  be  decided  by  a  jury.^  For  a 
stockholder  who  is  also  a  creditor  to  consent  to  a  reorganiza- 
tion of  the  corporation  is  not,  therefore,  to  be  deemed  a  waiver 
by  him  of  his  rights  as  a  creditor  unless  a  jury  find,  on  evi- 
dence which  may  reasonably  be  submitted  to  them  on  that 
issue,  that  such  was  bis  intent.'  A  stockholder  who  is  a  cred- 
itor of  the  corporation  has  the  same  right  as  any  other  creditor 
to  secure  his  demand  by  attachment  and  levy  on  the  corporate 
property,  although  he  may  be  personally  liable  by  statute  to 
satisfy  other  judgments  against  the  corporation.  However, 
the  lien  which  he  acquires  by  attachment  of  the  corporate 
property  will  not  be  postponed  in  favor  of  a  subsequent  attach- 
ment of  the  same  property  by  a  creditor  of  the  corporation 
not  a  stockholder.* 

8  4460.  Right  of  Stockholder  to  Deal  with  Corporation  as 
a  Strang-er.  —  Outside  of  questions  involved  in  the  confidential 
relation  subsisting  between  the  officers  and  the  corporation 
itself  or  the  stockholders,^  the  rule  of  law  is  that  a  member 
or  officer  of  a  corporation  has  the  right  to  deal  with  the  com- 
pany in  the  same  manner  as  a  stranger  has,  and  that  in  doing 
so  he  acquires  the  same  rights  and  incurs  the  same  liabilities 

^  Compare  ante,  §  267.  "  Longley  v.  Longley  Stage  Co.,  23 

''  It  is  sometimes  called  a  mixed      Me.  39. 
question  of  law  and  fact:  1  Thomp.  *  Pierce i). Partridge, 3 Met.  (Mass.) 

Trials,  §  1435.  44. 

'  Ante,  §  4009,  et  seq. 
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as  a  stranger  would.^  Thus,  if  the  president  of  a  private  cor- 
poration advances  money  to  enable  it  to  carry  on  its  business 
or  make  purchases,  he  can  sue  it  and  recover  as  for  money 
loaned.^ 

§  4461.  Shareholder  Entitled  to  Vote  at  a  Meeting:  to 
Ratify  a  Contract  with  Himself.  —  The  English  Privy  Coun- 
oil,  whose  decisions  are  of  variable  authority,  have  held,  in 
substance,  that  where  a  voidable  contract,  fair  in  its  terms 
and  within  the  powers  of  the  company,  has  been  entered 
into  by  directors  with  one  of  their  own  number  as  sole 
vendor,  such  vendor  is  entitled  to  exercise  his  voting  power 
as  a  shareholder,  at  a  general  meeting  called  to  ratify  such 
contract,  and  that  his  doing  so  cannot  be  deemed  oppressive 
by  reason  of  the  fact4hat  he  possesses  a  majority  of  the  votes, 
acquired  in  a  manner  authorized  by  the  constitution  of  the 
company.  In  giving  the  judgment  of  the  court,  Sir  Richard 
Baggallay  said:  "  The  general  principles  applicable  to  cases 
of  this  kind  are  well  established.  Unless  some  provision  to 
the  contrary  is  to  be  found  in  the  charter  or  other  instrument 
by  which  the  company  is  incorporated,  the  resolution  of  a 
majority  of  the  shareholders,  duly  convened,  upon  any  ques- 
tion with  which  the  company  is  legally  competent  to  deal, 
isbindingupon  the  minority,  and  consequently  upon  the  com- 
pany; and  every  shareholder  has  a  perfect  right  to  vote  upon 
any  such  question,  although  he  may  have  a  personal  interest 
in  the  subject-matter,  opposed  to,  or  different  from,  the  gen- 
eral or  particular  interests  of  the  company.  On  the  other 
hand,  a  director  of  a  company  is  precluded  from  dealing,  on 
behalf  of  the  company,  with  himself,  and  from  entering  into 
engagements  in  which  he  has  a  personal  interest,  conflicting,  or 
which  possibly  may  conflict,  with  the  interests  of  those  whom 
he  is  bound  by  fiduciary  duty  to  protect;  and  this  rule  is  as 
applicable  to  the  case  of  one  of  several  directors  as  to  a  ipan- 
aging  or  sole  director.  Any  such  dealing  or  engagement  may, 
however,  be  affirmed  or  adopted  by  the  company,  provid-ed 

'  Merrick  v.  Peru  Coal  Co.,  61  III.  472.  »  Ibid. 
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such  affirmance  or  adoption  is  not  brought  about  by  unfair 
or  improper  means,  and  is  not  illegal  or  fraudulent  or  op- 
pressive   towards  those  shareholders  who  oppose  it It 

would  be  very  undesirable  even  to  appear  to  relax  the  rules 
relating  to  dealings  between  trustees  and  their  beneficiaries; 
on  the  other  hand,  great  confusion  would  be  introduced  into 
the  aifairs  of  joint-stock  companies  if  the  circumstances  of 
shareholders,  voting  in  that  character  at  general  meetings, 
were  to  be  examined,  and  their  votes  practically  nullified,  if 
they  also  stood  in  some  fiduciary  relation  to  the  company."  * 
This  decision  reversed  the  decision  of  the  Supreme  Court  of 
Canada,  which  evidently  decided  the  case  upon  a  theory  of 
public  policy  and  upon  the  intrinsic  unfairness  of  upholding 
a  contract  between  a  director  holding  a  majority  of  the  shares, 
and  the  corporation,  against  the  will  of  a  dissenting  minority, 
which  in  point  of  substance  —  and  in  this  case  equity  looks 
to  substance  and  not  to  form  — had  simply  the  effect  of  forc- 
ing a  contract  upon  the  minority  which  they  did  not  approve, 
or,  in  other  words,  allowing  the  majority  director  to  make  a 
contract  with  himself,  dragging  them  along  with  him,  which 
they  regarded  as  opposed  to  their  interests.  Apart  from  the 
inherent  iniquity  of  such  a  principle,  the  decision  is  weakened 
by  the  consideration  of  the  fact,  well  known  to  American 
students  of  English  and  Canadian  law,  that  the  decisions 
of  the  Supreme  Court  of  Canada  are  better  considered  and 
intrinsically  more  valuable  as  judicial  authority  than  are  those 
of  the  judicial  committee  of  the  Privy  Council.  It  is  to  be 
regretted  that  a  decision  proceeding  upon  such  poor  concep- 
tions was  taken  up  and  followed  by  a  court  so  enlightened  as 
the  Court  of  Appeals  of  New  York.  Quoting  this  decision, 
it  was  laid  down  in  that  court  that  "  a  shareholder  has  a  legal 
right,  at  a  meeting  of  the  shareholders,  to  vote  upon  a  meas- 
ure, even  though  he  has  a  personal  interest  therein  separate 
from  other  shareholders.  In  such  a  meeting  each  share- 
holder represents  himself  and  his  own  interests  solely,  and 
he  in  no  sense  acts  as  a  trustee  or  representative.of  others. 

1  Worth  West  Trans.  Co,  v.  Beatty,  12  App.  Oas.  589,  693,  600. 
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The  law  of  self-interest  has  at  such  time  very  great  and  proper 
sway.  There  can  be  little  doubt,  too,  that  at  such  meetings 
those  who  do  vote  upon  their  own  stock, vote  upon  it  in  the 
light  solely  of  their  own  interest,  or,  at  least,  in  what  they 
conceive  to  be  their  own  interest.  Their  action,  resulting 
from  such  votes,  must  not  be  so  detrimental  to  the  interests 
of  the  corporation  itself,  as  to  lead  to  the  necessary  infer- 
ence that  the  interests  of  the  majority  of  the  shareholders  lie 
■wholly  outside  of  and  in  opposition  to  the  interests  of  the  cor- 
poration and  of  the  minority  of  the  shareholders,  and  that 
their  action  is  a  wanton  or  fraudulent  destruction  of  the  rights 
of  such  minority.  In  such  cases  it  may  be  stated  that  the 
action  of  the  majority  of  sihareholders  may  be  subjected  to 
the  scrutiny  of  a  court  of  equity  at  the  suit  of  the  minority 
shareholders.'"  It  is  submitted  to  the  conscience  and  sense 
of  the  legal  profession  that  such  a  principle  can  have  no 
application  to  the  case  of  a  "  credit  mobilier"  arrangement, 
where  a  majority  of  the  stock  is  represented  by  a  director 
who,  wielding  the  power  of  the  corporation,  assumes  to  make 
contracts  with  himself  from  which  the  minority  dissent.  In 
such  a  case  we  have  already  seen  that,^  according  to  the  best 
opinion,  he  has  no  right  to  vote  at  a  directors'  meeting  in 
favor  of  making  such  a  contract;  and  if  he  has  no  right  to 
vote  in  favor  of  it  as  a  director,  he  has  no  right  to  vote  as  a 
stockholder  for  the  purpose  of  ratifying  it.  Nor  is  it  justice 
to  the  minority  in  such  a  case  that  they  should  be  driven  to 
an  expensive  litigation  to  obtain  the  "  scrutiny"  of  a  court  of 
equity  of  such  contracts,  instead  of  being  allowed  to  say  "no" 
in  the  first  instance;  nor  is  it  according  to  a  sound  public 
policy  that  the  law  should  afford  such  facilities  to  fraud,  and 
oppression. 

§  4462.    His    Kight    of   Action    against    Corporation    to 
Redress    Wrongs  Personal  to  Himself.  —  As    already    seen,* 

\ 
1  GambLg'j;.  Queens  County  Water     ing  52  Hun  (N.Y.),  166;  231Sr.  Y.  St. 
Works  OdtCl23  N.  Y.  91,  97;  revera-     Eep.  409;  5  N.  Y.  Supp.  124. 
^  Ante,  Ij  4080.  '  Ante,  §  1075,  et  seq. 
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one  of  the  distinguishing  features  between  a  corporation  and 
a  partnership  is  that,  in  theory  of  law,  the  ideal  person  called 
a  corporation  is  a  distinct  person  from  each  one  of  its  mem- 
bers. It  follows  that  any  one  of  its  piembers  has  a  right  of 
action  at  common  law  against  the  corporation  to  redress  an 
injury  done  to  him  by  it,  through  its  officers,  which  is  per- 
sonal to  him,  whether  such  injury  relates  to  his  rights  in  the 
corporation,  or  to  his  relations  to  it  as  a  stranger.^  Thus,  the 
creditors  of  an  incorporated  company  may  enforce  their 
demands  in  actions  at  law  against  the  corporation,  although 
they  are  stockholders  therein,^  and  they  are  entitled,  in  the 
theory  of  some  of  the  courts,  to  the  same  statutory  remedies 
against  other  stockholders  as  are  possessed  by  creditors  who 
are  not  stockholders,-'  though,  as  already  seen,*  under  the 
principles  which  govern  courts  of  equity,  the  stockholder  who 
is  a  creditor  is  not  allowed  to  get  a  preference  over  other 
creditors  in  this  way,  but  he  must  first  pay  up  as  a  stock- 
holder, and  then  take  his  dividend  as  a  creditor.  The  right 
of  action  which  thus  resides  in  a  stockholder,  against  his  own 
corporation,  to  redress  wrongs  or  breaches  of  contract  or  duty 
done  by  it  to  him,  equally  resides  in  him  where  he  is  a  di- 
rector or  other  officer.^  So,  a  private  corporation  may  be  sued  in 
equity  by  one  of  its  own  members  to  restrain  it  from  embark- 
ing its  funds  in  enterprises  not  authorized  by  its  charter,  or 
in  general  words,  to  enjoin  it  from  the  commission  of  a  threat- 
ened and  impending  usurpation  of  franchises  which  the  State 
has  not  conferred  upon  it,  and  which  will  work  an  injury  to 
the  coniplaining  stockholder.' 


•  Gray  v.  Portland  Bank,  3  Masa.  '  Brinham   v.   'Well^rsburg    Coal 

364,  385 ;  s.  c.  3  Am.  Dec.  156.  See  also  Go.,  supra. 

Waring  i;.  Catawba  Co.,  2  Bay  (S.  C),  '  Anderson  v.  Blattau,  43  Mo.  42; 

109;  Scliaefferi).PhCBnix  Brewery  Co.,  Schaefter  v.  Phoenix  Brewery  Co.,  4 

4  Mo.  App.  115 ;  Anderson  v.  Blattau,  Mo.  App.  115,  118. 

43  Mo.  42 ;    Brinham  v.  Wellersburg  *  Ante,  §  3446,  et  seq.,  §  3786. 

CoalCo.,  47  Pa.  St.  43;  Barnstead?;.  '  Schaeffer    v.    Phoenix    Brewery 

Empire  Mining  Co.,  5  Oal.  299;  Saw-  Co.,  supra. 

yex  V.  Methodist  Episcop.  Soc.,18Vt.  '  Ex  parte  Booker,  18>„Ark.  338; 

•405;  Rogers  ■i;.Danby Univ.  Soj.,  19 Vt.  Ware  v.  Grand  Junction  Water  Co., 

187 ;  Greer  v.  School  Dist.,  6  Vt.  76.  2  Russ.  &  Myl.  470 ;  Bagshaw  v.  East- 
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I  4463.  Courts  will  not  Protect  Interest  of  Stockholder 
in  nieg-al  Corporation. —  The  maxim,  ex  turpi  causa  actio  non 
oritur,  and  the  corresponding  maxim,  in  pari  delicto  potior 
est  conditio  possidentis,  are  obviously  well  applied  where  a 
court  of  equity  refuses  to  lend  its  aid  to  the  protection  of  the 
interests  of  a  stockholder  in  a  corporation  formed  for  an 
illegal  purpose,  as  for  the  carrying  on  of  a  lottery  without  the 
sanction  of  the  Legislature.' 

§  4464.  Action  at  Law  ag'ainst  Directors  for  Breach  of 
Agreement    to    Purchase    Shares    for    the    Shareholders.  — 

Circumstances  may  exist  where,  outside  of  the  mere  relation 
of  the  directors,  they  may  bring  themselves  into  privity  with 
the  shareholders  by  their  express  contract  in  such  a  manner 
iis  M'ill  give  the  shareholders  a  separate  right  of  action 
against  them.  Such  was  the  case  where  the  officers  of  a 
turnpike  company  appointed  an  agent  to  purchase,  for  the 
benefit  of  all  the  shareholders,  certain  stock  in  the  company 
which  was  about  to  be  sold,  but  after  its  purchase  caused  an 
undue  proportion  of  it  to  be  transferred  to  themselves.  It 
was  held  that  a  stockholder  might  recover  damages  from  him 
to  the  extent  of  the  injury  sustained  by  him,  the  same  to  be 
estimated  according  to  the  amount  of  stock  in  the  company 
owned  by  him.  The  ownership  of  the  stock  became  vested 
in  the  defendants  by  their  purchase  of  it  for  themselves  and 
contrary  to  the  terms  of  the  agreement;  and  the  court  took 
the  view  that  a  bill  in  equity  would  not  lie  to  compel  a  trans- 
fer to  the  plaintiff  of  his  proportion  of  it,""  but  that  the  plain- 
tiff was  entitled  to  recover  damages  at  law.' 

§  4465.  Various  Rights  and  Bemedies  already  Considered. 

Recurring  to  various  rights  and  remedies  considered  in  pre- 
vious titles,  we  may  recall  further  holdings  to  the  effect  that 
if  a  corporation  has  declared  a  dividend  and  fails  to  pay  it 

ern  Counties  R.   Co.,   7  Hare,  114;  "  Citing  on  this  point  Cud  w.  Eut- 

post,  §§  4518,  4519,  4520.  ter,  1  P.  Wms.  570. 

1  Le  Warne  v.  Meyer,  38  Fed.  Bep.  '  ICimmel  v.   Stoner,   18  Pa.    St. 

191.  155, 
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over  on  demand,  the  stockholder  may  maintain  assumpsit  at 
common  law  to  recover  it; '  that,  if  he  is  a  holder  of  guaranteed 
or  interest-bearing  stock,  he  may  maintain  an  action  against 
the  corporation  for  each  installment  of  interest  as  it  falls 
due,^  but  not  where  his  contract  merely  gives  him  the  prefer- 
ential right  to  a  dividend;'  that  if  he  is  a, preferred  stockholder 
in  a  consolidated  corporation,  and  sues  for  a  dividend  due  as  a 
stockholder  of  one  of  the  precedent  corporations,  it  is  not 
necessary  to  make  the  directors  or  other  officers  parties  defend- 
ant, on  the  theory  of  discovery  or  otherwise,  but  the  corpora- 
tion is  alone  sued;*  that  a  holder  of  preferred  shares  has  no 
right  of  action,  which  a  common  shareholder  would  not  have, 
to  restrain  the  corporation  from  entering  into  an  ultra  vires 
contract; °  that  if  the  corporation  refuses  to  admit  one  who 
has  become  the  lawful  owner  of  its  shares,  by  purchase  or 
otherwise,  to  his  rights  of  membership,  he  may  maintain  an 
action  at  law  against  the  corporation  upon  the  theory  of  a 
conversion  of  his  shares;*  that  where  a  constating  instru- 
ment is  signed  by  several  co-adventurers,  which  professes  to 
be  tlie  articles  of  association,  and  which  contains  provisions 
showing  that  such  is  its  character,  a  majority  of  the  co-adven- 
turers cannot  without  consent  of  one  of  the  subscribers,  by 
professing  to  amend  the  scheme  of  incorporation,  transfer  it 
into  a  mere  preliminary  agreement,  so  as  to  bind  him  by  arti- 
cles of  association  subsequently  drawn  up  and  not  signed  by 
him,  —  thus  forcing  him  into  a  scheme  of  incorporation  which 
he  did  not  agree  to  enter.' 

1  ^raJe,  ^2228;  Jackson  «.  Newark  "Ante,    §§   2462,    2463.    And    see 

Plank-road  Co.,  31  N.  J.  L.  277.  Helm  v.  Swiggett,  12  Ind.  194;  Allen 

»  McLaughlin  v.  Detroit  &c.  K.  Co.,  v.  American  &c.  Asso.,  49  Minn.  544 ; 

8  Mich.  100.    Compare  ante,  §§  2236,  »•  c.  32  Am.  St.  Kep.  574^  52  N.  W. 

2239.  Rep.  144.    Case  where  such  an  action 

'  Williston  V.  Michigan  Southern  was  successful :  Mandlebaum  v.  North 

&c.  E,  Co.,  13  Allen   (Mass.),  400;  American  Min.  Co.,  4  Mich.  465,  475. 

ante,  §  2265.  Instances  where  it  was  unsuccessful : 

*  Chase  v.  Vanderbilt,   62  N.  Y.  Chapman  ?).  New  Orleans  Gas  &c.  Co., 

307 ;  ante,  §  2294.  4  La.  An.  153 ;  Martin  v.  Fox  &c.  Imp. 

'  Thompson  v.  Erie  R.  Co.,  11  Abb.  Co.,  19  Wis.  552,  558. 

Pr.  (n.  s.)  (N.  Y.)  188;  a.  c.  42  How.  '  Richmond  Street  R.  Co.  v.  Reed, 

Pr.  (N.  Y.)  68.  83  Ind.  9;  s.  c.  on  former  appeal,  50 
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§  4466.  Kecovering'  Money  Paid  for  Shares  Which  Plain- 
tiff is  Unable  to  Obtain.  —  A  man  who  has  paid  money  to  a 
national  bank  for  new  shares,  for  which  he  has  subscribed 
under  a  scheme  to  increase  the  capital  stock  of  the  bank,  and 
who  is  unable  to  obtain  such  shares,  because  no  valid  increase 
of  the  capital  stock  has  been  made  in  pursuance  of  the  terms 
of  the  governing  statute,  may  maintain  an  action  against  the 
corporation  to  have  his  money  refunded,  and  he  has  an  equal 
right  of  action  against  its  receiver  after  it  has  become  insol- 
vent.* Such  a  subscriber  stands  in  the  position  of  a  general 
creditor  of  the  bank.  He  is  not,  therefore,  entitled  to  recover 
his  demand  in  full,  but  is  entitled  to  a  decree  establishing  it 
as  a  demand  against  the  assets  of  the  corporation,  so  that  he 
can  have  a,  pro  rata  dividend  in  common  with  other  creditors.'^ 
But  where  the  proceeding  to  increase  the  capital  stock  is 
taken  in  compliance  with  the  statute,  those  who  subscribe  for 
it  and  pay  in  the  amounts  of  their  subscriptions,  become 
stockholders  as  soon  as  the  Comptroller  of  the  Currency  issues 
his  certificate  of  approval.  And  it  is  wholly  immaterial  that 
no  share  certificate  has  been  issued  to  the  subscribers  to  the 
new  shares.' 

Ind.  342;  anU,  §  238.  Eights  and  lia-  V.  S.  227 ;  «.  c.  10  Bail.  &  Corp.  L.  J. 
bilities  under  special  arrangements  132;  Thayer  v.  Butler,  141  U.  S.  234. 
made  by  shareholders  to  support  the  Cases  arising  out  of  the  same  pro- 
credit  of  the  corporation :  Huston's  ceeding  to  increase  the  stock  of  the 
Appeal,  127  Pa.  St.  620 ;  Helmer  v.  same  bank  are  Delano  v.  Butler,  118 
St.  John,  15  N.  Y.  Super.  166.  U.  S.  634;  AspinwaU  v.  Butler,  133 

^  Winters  v.  Armstrong,  37  JFed.  U.  S.  595.    The  case  last  cited  decides 

Eep.  508.  that  the  law  does  not  attach  to  the  sub- 

'  Ibid.    The  court  also  held  that  scriber  the  condition  that  It  is  to  be 

certain  circumstances  do  not  amount  void  if  the  whole  increase  authorized 

to  an  estoppel  against  maintaining  the  be  not    subscribed,   although   there 

action,  on  the  theory  of  allowing  him-  may  be  cases  in  which  equity  would 

self  to  be  held  out  as  a  shareholder.  interfere  to  protect  the  subscriber  in 

'  Pacific  Kat.  Bank  v.  Eaton,  141  the  case  of  a  material  deficiency. 
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4474. 


4476. 


4477. 


Section 

4471.  Shareholders  cannot  sue  to  re- 
dress injuries  to  the  corpora- 
tion. 

No  action  at  law  by  shareholders 
for  official  misdemeanors. 

Illustrations  of  this  doctrine. 

Exceptions  to  this  doctrine. 
4475.  Shareholder  may  have  an  action 
at  law  when  a  stranger  would 
have  one. 

General  rule  that  shareholders 
cannot  sue  or  defend  for  the 
corporation. 

General  rule  that  shareholders 
cannot  sue  for  the  corpora- 
tion in  equity. 

4478.  Nor  defend  for  the  corporation 

in  equity. 

4479.  But  may  sue  where  the  corpo- 

ration will  not. 

4480.  When  this  right  of  action  arises. 

4481.  Oases  to  which  the  jurisdiction 

extends. 
Not  necessary  that  the  wrong 

should  require  a  winding  up. 
What  circumstances  of  fraud, 

oppression,   want  of    power, 

etc.,  necessary  to  invoke  the 

jurisdiction. 
One    corporation    owning   and 

wrecking  another. 

4485.  Instances  where  relief  refused 

on  the  pleadings  and  evidence. 

4486.  Distinction  between  redressing 

breaches  of  trust  and  influenc- 
ing corporate  action. 
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Section 

4487.  Equity  will    not    interfere  on 

questions  of  corporate  man- 
agement or  policy. 

4488.  Actions  by  stockholders  against 

third  parties  for  wrongs  to  the 
corporation. 

4489.  Where  the  action  is  to  redress 

a   tort   simpliciter  committed 
against  the  corporation, 

4490.  When  relief  had  against  third 

parties  and  when  not. 

4491.  Nature  and  extent  of  the  re- 

lief. 

4492.  Conduct  must  work  substantial 

injury. 

4493.  When  necessary  to  allege  and 

prove  bad  faith. 

4494.  What  laches  will  deprive  share- 

holders of  relief. 

4495.  Instances  of  such  laches. 

4496.  Corporation  estopped  by  a  rati- 

fication    by   its     sharehold- 
ers. 
4497»  Conduct  estopping  the  share- 
holder from  asserting  rights 
in  the  corporation. 

4498.  What  persons  have  the  stand- 

ing of  shareholders  to  invoke 
this  relief. 
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4500.  Failure  of  the  corporation  to  sue 

a  condition  precedent. 

4501.  The    doctrine   of    the   Federal 

courts  on  this  subject. 
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Section  Sbction 

4502.  The  principle  how  embodied  in      4506.  Eequesting  the  receiver,  etc.,  to 

the     Ninety-fourth    Equity  sue  after  insolvency. 

Rule  of  United  States  courts.     4507.  Cases  to  which  the  rule  does  not 

4503.  Whatis  sufficient  request  to  the  extend. 

directors  under  the   general     4508.  Eefusal  of  corporation  to  sue 
rule  of  equity  procedure.  must  be  averred  and  proved. 

4504.  Circumstances  which  excuse  the     4509.  What    allegations    have    been 

making  of  such  a  request.  held  suflBcient  under  this  rule. 

4505.  What    request    to    bring    suit     4510.  What  insufficient. 

where  corporation  has  been     4511.  Willingness  of  the  corporation 
abandoned  or  dissolved.  to  sue,  a  good  defense. 

§  4471.  Shareholders  cannot  Sue  to  Redress  Injuries  to 
the  Corporation. — Neither  a  single  stockholder,  nor  any  num- 
ber of  stockholders,  have  the  right  to  sue  in  their  own  names, 
or  to  use  the  corporate  name  for  the  prosecution  of  an  action  at 
law  on  account  of  damages  to  the  corporate  property,  or  any 
other  right  of  action  which  may  exist  in  favor  of  the  corpo- 
ration.^ The  interest  which  a  stockholder  has  in  such  a  suit 
has  been  characterized  by  Chief  Justice  Shaw  as  "indirect, 
contingent,  and  subordinate."  This  was  in  the  leading  case 
of  Smith  V.  ilurd,'  a  suit  by  a  stockholder  against  the  direct- 
ors of  a  banking  corporation.  "Strictly  speaking,"  said  he, 
"shares  in  a  bank  do  not  constitute  a  legal  estate  and  prop- 
erty; it  is  rather  a  limited  and  qualified  right  which  the  stock- 
holder has  to  participate,  in  a  certain  proportion,  in  the 
benefits  of  a  common  fund,  vested  in  a  corporation  for  the 
common  use;  it  is  a  qualified  and  equitable  interest,  a  valuable 
interest,  manifested  usually  by  a  certificate,  which  is  trans- 
ferable. To  the  extent  of  this  separate  and  peculiar  interest, 
a  stockholder,  no  doubt,  might  maintain  his  separate  and 
special  action,  according  to  the  nature  of  the  wrong  done  to 

I  Smith  V.  Hurd,  12  Met.  (Mass.)  Where  an  individual  stockholder  has 

371 ;  s.  c.  46  Am.  Dec.  690 ;  Evans  v.  money  of  a  corporation  in  his  hands 

Brandon,  53  Tex.  56 ;  Allen  v.  Curtis,  accruing  from  the  sale  of  corporate 

26  Conn.  456 ;  Bishop  v.  Houghton,  1  property,  another  stockholder  cannot 

E.  D.  Smith  (N.  Y.),  566;  Gardiner  recover  his   proportion  of   it  in  an 

ti.  Pollard,    10  Bosw.   (N.  Y.)   674;  action  for  money  had  and  received. 

Jones  V.  Johnson,  10  Bush  (Ky.),  649.  Hodsdon  v.  Copeland,  16  Me.  314. 

'  12  Met.  (Mass.)  371. 
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him  in  respect  to  it,  as  trover  or  trespass,  for  the  conversion 
or  tortious  taking  of  his  certificate;  trespass  on  the  case  for 
refusing  to  make  a  transfer  on  a  proper  occasion;  assumpsit 
for  a  dividend  declared,  and  the  like.  But  an  injury  done  to 
the  stock  and  capital,  by  negligence  or  misfeasance,  is  not  an 
injury  to  such  separate  interests,  but  to  the  whole  body  of 
stockholders  in  common.  It  is  like  the  case  of  a  common 
nuisance,  where  one  who  suffers  a  special  damage,  peculiar  to 
himself,  and  distinguishable  in  kind  from  that  which  he 
shares  in  the  common  injury,  may  maintain  a  special  action. 
Otherwise  he  cannot."  * 

§  4472.  No  Action  at  Law  by  Shareholders  for  Official 
Misdemeanors.  —  We  have  already  indicated,  in  a  general 
way,  the  grounds  on  which  the  directors  of  a  corporation  may 
be  liable  to  its  shareholders.^  They  are  not  liable  to  them  for 
acts  of  mere  non-feasance,  nor  for  acts  of  malfeasance,  in  the 
execution  of  their  agencies  and  trust,  injurious  to  the  com- 
pany and  not  directly  injurious  to  the  shareholders.  A  share- 
holder cannot,  for  instance,  maintain  an  action  at  law  against 
the  directors  for  any  loss  sustained  by  him  through  the  waste 
of  the  assets  of  the  corporation,  the  deprivation  of  dividends, 
or  the  diminution  of  the  value  of  his  shares,  in  consequence 
of  the  mistake,  negligence,  fraud,  or  other  nonfeasance  or  mal- 
feasance of  the  directors  in  the  discharge  of  the  duties  of  their 
office.'     Neither  can  a  stockholder  maintain  an  action  in  his 

'  12  Met.  (Mass.)  386.  Iowa,  332;   Mealy  v.  Nickerson,  44 

'  Ante,  §  4090.  Minn.  430;  s.  c.  46  N.  W.  Eep.  911; 

»  Smith  V.  Hurd,  12  Met.  (Mass.)  Hodgson  v.  Duluth  &c.   E.   Co.,  46 

371;  Si  c.  46  Am.  Dec.  690;  Thomp.  Minn.  454;  s.  c.  49  N.  W.  Eep.  197; 

Off.  Corp.  249 ;  Smith  v.  Poor,  40  Me.  Southwest  Natural  Gas  Oo.  v.  Fayette 

415;  ».  c.  63  Am.  Dec.  672;  Allen  v.  Fuel  Gas  Co.,  145  Pa.  St.  13;  s.  c.  1 

Curtis,  26  Conn.  456;  "Wood's  Succea-  Pa.  Adv.  E.  159 ;  29  Week.  Not.  Oas. 

Bion,  30  La.  An.,  part  II.,  1002;  Craig  247;  23  Atl.  Eep.  224.    Some  of  the 

fj.  Gregg,  83  Pa.  St.  19 ;  Jones  ?;.  John-  cases  state  the  doctrine  of  the  text 

son,  10  Bush  (Ky.),  649;  Gardiner  v.  with  qualifications  which  seem  to  be 

Pollard,  10  Bosw.  (N.  Y.)  674 ;  Con-  inadmissible.      Thus,    in    one    case 

■way  V.  Halsey,  44  N.  J.  L.  462 ;  Evans  where  the  action  was  brought  by  tax- 

*.  Brandon,  53  Tex.  56;  Oliphant  v.  paying  members  of  a.  municipal  corpo- 

Woodburn   Coal  &  Mining    Co.,   63  ration,  it  was  said:  "No  corporator 
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owa  name  against  the  promoters  of  the  company  for  fraud  and 
deceit  practiced  by  them  in  its  promotion;^  nor  against  its 
agents  for  frauds  practiced  upon  it  in  buying  property  at  one 
price  and  transferring  it  to  the  company  at  a  greater  price.* 
The  rule  is  not  varied  by  the  circumstance  that  the  charter  of 
the  corporation  has  expired,  or  that  it  has  gone  into  liquida- 
tion; for  in  such  a  case  the  right  of  action,  which  was  in  the 
corporation  itself  while  it  was  a  going  concern,  passes  to  its 
receiver  or  other  representative.^     Thus,  it  has  been  held  that 


or  tax-payer,  individually,  or  on  be- 
half of  himself  and  all  others,  can  sue 
for  an  injury  to,  or  a  misapplication 
of,  the  corporate  property  or  fran- 
chises, except  in  cases  of  fraud,  cor- 
ruption, or  violation  of  law  on  the 
part  of  the  functionaries  intrusted 
■with  the  corporate  powers  and 
duties."  Arkenburgh  v.  "Wood,  23 
Barb.  (N.  Y.)  360,  370.  In  another 
case,  which  affirms  the  general  doc- 
trine that  a  shareholder  has  no  right 
of  action  against  the  directors  for  a 
fraudulent  misapplication  of  the 
property  of  the  corporation  whereby 
his  shares  have  been  rendered  value- 
less, there  is  the  qualification  that,  in 
order  to  maintain  such  an  action,  he 
must  show  that  he  has  sustained 
damages  beyond  the  intrinsic  depre- 
ciation of  his  shares  by  the  receiver 
of  the  assets ;  and  that  an  allegation 
in  the  complaint  that  the  stock  had 
become  valueless  is  not  sufficient. 
Gardiner  v.  Pollard,  10  Bosw.  (N.  Y.) 
674.  But  it  is  plain  that  these  alle- 
gations would  not  exhibit  any  right 
of  action.  In  Wood's  Succession,  30 
La.  An.,  part  II.,  1002,  it  was  held 
that  no  loss  suffered  by  a  stockholder, 
in  consequence  of  a  call  authorized  by 
the  charter  of  the  corporation,  made 
upon  each  stockholder,  to  pay  a  pro- 
portion of  the  price  due  upon  his 
stock,  will  give  rise  to  a  claim  for 
damages  against  the  directors  of  the 
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corporation.  But  this  was  placed  on 
the  ground  that,  as  it  was  a  part  of 
the  contract  of  the  stockholder  to 
respond  to  calls  when  made,  any 
damages  inflicted  upon  him  by  reason 
of  the  calls  would  be  damnum  absque 
injuria.  Under  the  usual  statutory 
provisions  making  directors  liable  for 
the  debts  of  the  corporation  in  case  of 
their  doing  or  assenting  to  certain 
prohibited  acts,  such  as  declaring 
dividends  when  the  corporation  is  in- 
solvent (ante,  §  4288),  or  creating  debts 
in  excess  of  a  prescribed  limit  (ante, 
§  4259),  their  liability  is  not  to  the 
stockholders  on  a  theory  of  an  injury 
done  to  the  property  of  the  corpora- 
tion ;  but  the  statute  creates  a  liability 
flowing  directly  to  the  creditors,  to  be 
availed  of  by  them  in  the  manner 
therein  pointed  out.  Kritzer  v.  Wood- 
son, 19  Mo.  327. 

1  McAleer  v.  McMurray,  6  Phil. 
(Pa.)  244.    See  ante,  §  440,  et  seq. 

2  McAleer  v.  McMurray,  £8  Pa.  St. 
126.  This  case  affirms  the  case  previ- 
ously cited.  The  persons  practicing 
the  fraud  (if  any)  were  the  projector^ 
of  an  oil  company ;  but  in  the  opinion 
of  the  court  in  this  last  case  they  are 
called  "agents." 

'  So  held  in  case  of  a  national 
bank,  in  Howe  v.  Barney,  45  Fed.  Eep. 
668.  See  ante,  §5  4121,  4323;  post,  chi 
163. 
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ihe  directors  of  a  banking  corporation  are  not,  even  after  the 
expiration  of  its  charter,  suable  by  any  number  of  its  stock, 
■holders  for  damages  for  their  fraud  or  mismanagement  in 
■conducting  the  affairs  of  the  corporation.* 

§  4473.  Illustrations  of  This  Doctrine.  —  Thus,  a  person 
makes  a  contract  with  a  corporation  through  an  ofl&cer  or  agent  of 
the  corporation,  within  the  scope  of  his  authority,  under  which  he 
pays  money  to  such  officer  or  agent  for  the  corporation.  This 
money  the  officer  or  agent  embezzles,  or  misapplies.  The  creditor 
has  no  action  against  the  officer  or  agent,  since  the  breach  of  duty 
in  embezzling  or  misapplying  the  money  was  not  a  breach  of  duty 
to  the  creditor,  but  a  breach  of  duty  to  the  corporation.  His  remedy 
is  an  action  against  the  corporation.*  So,  if  a  person  purchases 
ishares  of  stocJc  in  a  corporation,  and  the  officers  or  agents  refuse  to 
permit  it  to  be  transferred  to  him,  he  has  no  remedy  against  them; 
for  their  breach  of  duty  is  a  breach  of  duty  to  their  principal,  the 
corporation,  which  involves  it  in  liability  to  an  action  of  trover  for 
the  conversion  of  the  shares,'  and  the  principal  is  alone  liable  to 
him.*  For  the  same  reason  the  treasurer  of  a  corporation  is  not 
liable  to  a  shareholder,  in  action  at  law,  for  refusing  to  pay  him  a 
dividend.^  Nor  can  he,  in  the  absence  of  statute,  maintain  an  action 
against  the  directors  to  recover  in  severalty,  by  way  of  damages,  his 
proportion  of  the  general  loss  which  the  shareholders  have  sustained 
through  the  depreciation  of  the  value  of  their  shares,  in  consequence 
of  the  fraudulent  misapplication,  by  the  directors,  of  the  assets  of 
the  corporation.  For  such  a  wrong  he  can  only  proceed  as  pointed 
out  hereafter,"  making  the  corporation  a  party.' 

§  4474.  Exceptions  to  This  Doctrine.  —  Exceptions  to  this 
doctrine  have  been  admitted.  Thus,  the  directors  of  a  corpo- 
ration appointed  an  agent  to  purchase,  for  the  benefit  of  all 

'  Fauriet).  Millaudon,  3  Mart.  (n.  s.)  (La.)  476. 

'  "Wilson  V.  Rogers,  1  Wyo.  51.  "  Post,  §  4479. 

'  This  has  been  the  law  since  Yar-  '  Gardiner  v.    Pollard,   10  Bosw. 

borough    V.  Bank   of     England,   16  (N.  Y.)  674.    This  case,  though  not 

East,  8.  the  judgment  of  a  court  of  last  resort, 

*  Denny  v.  Manhattan  Co.,  2  is  an  able  presentation  of  the  subject. 
Denio  (N.  Y.),  115.  But  see  Crook  v.  Jewett,  12  How.  Pr. 

*  French  v.  Fuller,  23  Pick.  (Mass.)  (N.  Y.)  19. 
108. 
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the  stockholders  of  the  company,  some  shares  of  its  stocky 
which  were  about  to  be  sold.  After  the  purchase,  they  had  a- 
portion  of  it  transferred  to  themselves.  It  was  held  that  a. 
stockholder  might  recover  damages  to  the  amount  of  the- 
iujury  thus  sustained  by  him,  the  same  to  be  estimated  ac- 
cording to  the  amount  of  stock  in  the  company  owned  by 
him.  Ownership  of  the  stock  was  vested  in  the  defendants- 
by  the  transfer  of  it  into  their  names.  As  settled  in  Cud  v. 
Rutter,^  the  plaintiff  could  not  maintain  a  bill  to  enforce  the- 
transfer  of  the  stock,  and  he  would  be  without  remedy  if  he- 
could  not  sue  for  damages.^  Actions  at  law  have  also  been, 
given  by  statute  to  stockholders  in  some  instances.  Thus,, 
under  a  statute  of  Vermont,'  an  action  at  law  against  the- 
directors  of  a  bank  for  the  violation  of  the  provisions  of  the- 
banking  laws  of  the  State,  or  other  unfaithfulness  in  the  dis- 
charge of  their  official  duties,  might  be  brought  by  any  stock- 
holder severally.* 

§  4475.  Shareliolder  may  liave  an  Action  at  La'w  when  ar- 
Strang-er  would  have  One.  —  We  have  already  pointed  out*' 
that  the  directors  of  a  corporation  may  become  liable  to  its 
shareholders,  at  law,  for  acts  of  fraud  and  for  other  wrongs,  in 
the  same  manner  as  to  strangers.  By  far  the  greater  number- 
of  cases  illustrating  this  are  cases  where  the  persons  have- 
been  induced  by  the  fraud  of  the  directors  to  become  pur- 
chasers of  shares  of  the  capital  stock  of  the  company,  —  a  sub- 
ject which  has  been  already  considered.^  If  the  directors  of 
an  insurance  company  fraudulently  misrepresent  the  solvency 

^  1  P.  Wms.  570.  ground  of   a  variance  between  the  • 

'  Kimmel  v.  Stoner,  18  Pa.  St.  155.  prospectus  and  memorandum,  cannot . 

See  also  Crook  v.  Jewett,  12  How.  Pr.  recover  Ms  deposit  in  equity  from  the- 

(N.  Y.)  19.  directors  on  the  ground  that  it  is  a 

•  Comp.  Stat.  Vt.,  ch,  84,  §  56,  aa  trust  fund;  his  remedy  is  at  lawp 
amended  in  1851,  equity  has  not  jurisdiction  in  such  a 

'  Buell  V.  Warner,  33  Vt.  570.  case  on  the  ground  of  fraud,  for  it  i»- 

*  Ante,  §4  4091 ,  4140.  One  who  has  no  fraud  in  the  directors  to  take  money 
been  induced  to  subscribe  for  shares  for  a  given  purpose  and  then  to  apply 
in  a  company,  and  whose  name  has  it  to  a  more  extensive  purpose.  Stew- 
been  struck  from  the  register  on  the  art  v.  Austin,  L.  K.  3  Eq.  299. 

^  Ante,  §  1460,  et  seq. 
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of  the  company,  and  by  this  means  induce  a  person  to  insure 
Ills  property  therein,  and  his  property  is  burned,  and  it  turns 
out  that  the  company  cannot  pay  the  loss,  he  will  have  an 
-action  against  the  directors  for  the  fraud.  It  will  be  no  de- 
fense that  the  contract  was  with  the  company,  and  that  his 
-action  should  be  upon  the  contract.  He  has  an  action  ex 
■delicto  against  the  parties  guilty  of  the  wrong. ^ 

§  4476.  General  Rule  that  Shareholders  cannot  Sue  or 
Defend  for  the  Corporation.  —  In  all  these  cases  the  reason  is 
ibat  the  duty,  the  breach  of  which  constitutes  the  ground  of 
"the  action,  is  a  duty  to  the  corporation  considered  as  a  legal 
•entity  or  person,  and  not  a  duty  to  any  particular  stockholder; 
.and  that  the  directors,  promoters,  officers,  or  agents  commit- 
ting the  breach  of  duty  are  not,  in  theory  of  law,  the  agents 
of  the  shareholders,  but  are  the  agents  of  the  company.  The 
•right  of  action  at  law  to  redress  such  wrongs,  therefore,  vests 
•exclusively  in  the  corporation  while  it  is  a  going  concern,  or 
in  its  receiver  or  other  legal  representative  after  it  has  passed 
into  liquidation.^  We  have  already  seen  that  the  individual 
■stockholder  is  not,  by  reason  of  being  a  stockholder,  a  part 
■owner  of  the  property  of  the  corporation,'  or  entitled  to  act  for 
:it  as  its  agent*  but  that  he  stands  as  a  stranger  toward  it  and 
■.may  sue  it,  and  be  sued  by  it  and  deal  with  it  at  arm's-length.^ 
With  this  conception  of  the  status  of  the  stockholder  in  view, 
the  largest  statement  of  the  doctrine  under  consideration  is 
i;hat,  subject  to  exceptions  hereafter  considered,  he  can  neither 
prosecute  nor  defend  for  the  corporation,  either  at  law  or  in 
oquity.*  It  is  merely  another  way  of  stating  this  principle  to 
jsslj  that  a  corporation  can   obtain  redress  for  wrongs  com- 

'  Salmon  v.  Richardson,  30  Conn.  '  Ante,  §  1076,  et  seq.,  and  §  4460. 

:S60 ;  s.  c.  79  Am.  Dec.  255.  '  He  cannot,  for  instance,  contest 

2  The  jurisdiction  of  equity  to  call  the  validity  of  a  sale  of  its  property : 

■the  directors  to  account  at  the  suit  of  South  West  Natural  Gas  Oo.  v.  Fayette 

Me  corporation  has  long  been  estah-  Fuel  Gas  Co.,  145  Pa.  St.  13;  g.  c.  29 

lisbed :  Colt  v.  WooUaston,  2  P.  Wms.  Week.  Not.  Gas.  247 ;  23  Atl.  Rep.  224 ; 

a54;  3.  c.  Thomp.  Off.  Corp.  169.  1  Pa.  Adv.  R.  159;  Byers  v.  Franklin 

=  Ante,  §  1071.  Coal  Co.,  14  Allen  CMass.),  470. 


*  Ante,  §  1075. 
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mitted  against  it  only  througli  the  action  of  its  proper  officials, 
and  that  if  they  are  unwilling  or  unable  to  act,  the  corporation- 
has  no  remedy  as  a  legal  entity  or  person;^  but,  as  we  shall 
presently  see,^  this  very  inability  of  the  corporation  to  act 
through  its  regular  officers  lets  in  the  remedies  of  stockholders- 
in  equity.  It  is  entirely  consistent  with  this  principle  that 
the  stockholder  should  have  an  action  against  the  corporation, 
itself  for  any  wrongs  done  to  him,  whether  through  the  breach, 
of  a  contract  made  by  the  corporation  with  him,  or  through, 
the  tortious  conduct  by  the  officers  or  agents  of  the  corporation 
acting  for  it  and  wielding  its  powers.'  It  is  equally  consistent 
with  this  principle  that  the  shareholder  should  have  an  action 
against  any  or  all  of  the  directors,  or  again'st  any  promoter,, 
officer,  or  agent  of  the  corporation  for  any  wrong  done  to  Mtti- 
directly  through.  &  misfeasance, —  as,  for  instance,  where  he  has- 
been  induced  by  their  deceitful  representations  to  purchase  its 
shares  to  his  damage,^  or  ^here  they  have  imposed  upon  hira 
shares  fraudulently  overissued.^ 

§  4477.  General  Rule  that  Shareholders  cannot  Sue  for 
the  Corporation  in  Equity.  —  It  being  a  conceded  doctrine 
of  courts  of  equity  that  the  directors  of  corporations  ar& 
trustees  for  the  shareholders,*  and  the  subject  of  trusts  being^ 
one  of  the  leading  heads  of  equity  jurisdiction,  it  would  seera 
to  follow,  as  a  matter  of  course,  that  courts  of  equity  would 
entertain  a  bill  brought  by  a  shareholder  against  directors, 
for  relief  on  account  of  frauds  and  breaches  of  trust  com- 
mitted by  them  in  the  management  of  the  corporate  prop- 
erty.' But  as  courts  of  equity,  equally  with  the  courts  of 
law,  proceed  upon  the  doctrine  that  the  corporation,  con- 
sidered as  an  ideal  person,  is  primarily  the  cestui  que  trusty 

'  Arkansas  Eiver  Land  &c.  Co.  v.  °  Ante,  §  1503. 

Farmers'  Loan  &c.  Co.,  13  Colo.  587;  ^  Ante,  i  4009;  Verplanck  v.  Mer- 

«.  c.  22  Pac.  Eep.  954.  cantile  Ins.  Co.,  1  Edw.  Ch.  (N.  Y.> 

2  Post,  §  4479.  84. 

"  Wilson  V.  First   Nat.    Bank,   1  '  Forbes  v.  "Whitlock,  3  Edw.  Oh. 

■Wyo.  T.  108.  (N.  Y.)  446. 

*  Ante,  ()  1460,  et  seg. 
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that  it  is  the  owner  of  the  property,  the  care  and  manage- 
ment of  which  have  been  committed  to  its  directors  and 
officers,  and  that  the  interest  of  tlie  shareholders  therein 
is  only  indirect  and  derivative,^  —  they  equally  concede  the 
general  principle  that  a  separate  shareholder,  or  all  the 
shareholders  collectively,  have  no  standing  in  equity  to  main- 
tain a  bill  to  assert  any  right  possessed  by  the  corporation 
itself,  or  to  redress  or  prevent  any  breach  of  trust  on  the 
part  of  its  directors,  officers,  or  agents,  or  to  redress  or  pre- 
vent any  other  wrongs  done  or  threatened  to  it;  provided  the 
corporation  itself  might  maintain  the  action,  and  provided 
that  it  is  not  necessary  to  allow  the  shareholders  to  sue  in 
order  to  prevent  a  failure  of  justice.^  Hence,  a  shareholder 
cannot  maintain  a  bill  in  equity  against  other  share- 
holders for  an  account  of  the  corporate  property;'  nor  can 
shareholders  maintain  a  bill  to  redeem  corporate  property 
which  has  been  sold  under  a  mortgage.*  So,  if  several  per- 
sons, owning  lands  in  common,  become  incorporated  for  the 
purpose  of  selling  and  improving  such  lands,  one  of  the 
tenants  cannot  thereafter  maintain  an  action  with  respect  to 
those  lands,  because  the  title  to  them  has  been  vested  in 
the  corporation.'  So,  subject  to  the  foregoing  exception, 
the  stockholders  cannot,  during  the  existence  of  the 
corporation,  file  a  bill  against  one  of  its  agents,  for  an  ac- 
count, grounded  upon  his  misconduct  as  such  agent.*  In 
one  case  Chief  Justice  Shaw  pushed  the  technical  doc- 
trine of  the  courts  of  common  law'  to  the  length  of  declar- 
ing that  if  all  the  stockholders  were  united  in  a  suit  in  equity 
for   relief   against  the  directors  for  breaches  of   trust,  they 

'  Forbes  v.  "Whitlock,  supra.  '  Pratt  v.  Bacon,  10  Pick.  (Mass.) 

'  Hodges  V.  New  England  Screw  123. 
Co.,  1  R.  I.  312;   s.   c.  53  Am.  Dec.  •  Kennebec  &c.   R.   Co.   v.  Port- 

624;    Robinson    v.    Smith,    3    Paige  land  &c.  R.  Co.,  54  Me.  173,  181. 
(N.  Y.),  222;   s.  c.  24  Am.  Dec.  212;  "  Colquitt  v.  Howard,  11  Ga.  556. 

Miller  u.  Murray,  17  Colo.  408;  s.  c.  °  Forbes  v.  Whitlock,  3  Edw.  Ch. 

30    Pac.    Rep.    46;     Slattery  v.    St.  (N.  Y.)  446. 

Louis  &c.   Trans.   Co.,  91   Mo.   217 ;  '  As  laid  down  in  Smith  v.  Hurd, 

Brown    v.    Vandyke,    8    N.    J.    Eq.  12  Met.   (Mass.)  371;   g.  c.  46  Am. 

795.  Dec.  690;  Thomp.  Off.  Corp.  249. 
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could  not  recover.^     But  while  it  may  be    doubted  to  -what 
extent   this   is  the   law,   it   remains   true  that  the  primary- 
remedy  is  through  corporate  action.      A  new  board  of  direct- 
ors may  be  elected,  and  they  may  take  the  proper  steps  to  pro- 
tect the  interests  of   the  corporation  and  the  shareholders.^ 
The  decisions  unite  upon  this  principle,  that  before  a  share- 
holder can  go    into   equity  to    obtain  redress    iu    respect   of 
abuses  perpetrated  by  the  directors  or  managing  officers  of 
the  corporation,  every  remedial  agency  afforded  by  the  char- 
ter must  be  first  appealed  to  and  exhausted.'     As  to  proceed- 
ings instituted  by  a  shareholder  nominally  for  the  protection 
of   his  own  interests  and  those  of    other  shareholders,  but 
really  in  behalf  of  the  corporation  itself,  it  was  said  on  one 
occasion,  by  the  Vice-Chancellor  Sir  W.  Page  Wood,  that  "it 
would  be  a  great  aggravation  of  the  case,  if  the  plaintiff  were 
a  mere  man  of  straw,  put  forward  to  do,  on  behalf  of  that 
company,   what   they   themselves   could   not   venture  to  at- 
tempt."^    Where  a  mortgage   made  by  the  officers  of  a  cor- 
poration   has    been    foreclosed,   an    individual    stockholder 
caunot  interfere  by  injunction   to  restrain   a  levy  and   sale 
thereunder,  without  showiug  some  sufficient  reason  why  the 
corporation  itself  is  not  the  'party  complainant.^     The  stock- 
holders of  a  corporation  which  is  in  the  hands  of  a  receiver 
have  no  standing    in  court    to  aski  for  the  removal  of  this 
officer,  when  it  appears  that  the  corporation  has  a  regularly 
elected  board  of  directors  a  majority  of  whom  are  in  active 
sympathy  with  them.® 


'  Abbott    V.    Merriam,    8    Oush.  interfere  for  tbe  protection  of  their 

(Mass.)  588.  company  until  tlie  board  of  directors 

'  Charitable  Corporation  v.  Sutton,  have  neglected  or  refused  an  applica- 

2  Atk.  400 ;  s.  c.  Thomp.   Off.  Corp.  tion  to  take  the  proper  steps  to  pro- 

226;  Franklin  Fire  Ins.  Co.  v.  Jenk-  tect  the  interests  of  the  company,  — 

ins,  3  Wend.  (N.  Y.)  130.  see  Fifth  National  Bank  v.  Pittsburgh 

3  Tuscaloosa  Man.  Co.  v.  Cox,  68  &c.  E.  Co.,   1  Fed.  Eep.  190;  s.  c.  2 

Ala.  71 ;  s.  c.  9  Am.  Corp.  Cas.  1.  Nat.  Bank.  Cas.  190. 

*  Hare  v.  London  &c.  E.   Co.,  2  "  Henry  v.  Elder,  63  Ga.  347. 

Johns.  &  H.  80,  119.    That  the  stock-  "Fifth  Nat.   Bank  v.  Pittsburgh 

holders  have  no  standing  in  court  to  &c.  E.  Co.,  1  Fed.  Eep.  190. 
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§  4478.  Nor  Defend  for  the  Corporation  In  Equity.  —  So, 

the  general  rule  is,  that  the  shareholders  will  not  be  per- 
mitted, in  a  suit  in  equity  against  the  corporation,  to  appear 
and  answer  the  bill  /or  the  company;  since  the  company 
would  not  be  bound  by  any  order  or  decree  rendered  against 
it  founded  on  the  admissions  of  such  an  answer,  or  upon  any 
■stipulations  which  such  parties  might  undertake  to  make  for 
it.^  But  the  principle,  about  to  be  considered,  which  opens 
"the  doors  of  equity  to  stockholders  as  plaintiffs,  for  the  pur- 
pose of  asserting  rights  belonging  to  the  corporation  which 
its  unfaithful  directors  will  not  assert  in  its  name,  operates  as 
^vell  to  allow  the  stockholders  to  come  in  and  defend  in  right 
of  the  corporation,  where  an  action  is  being  prosecuted 
.against  it  in  equity,  which  its  unfaithful  directors  will  not 
-defend  in  its  name;  and  it  has  even  been  said,  in  a  jurisdic- 
tion where  legal  and  equitable  remedies  are  blended  under  a 
•■code  of  procedure,  that  the  stockholders  may,  under  such  cir- 
-cumstances,  be  allowed  to  come  in  and  defend  both  at  law  and 
■dn  equity.^ 

§  4479.  But  may  Sue  where  the  Corporation  will  not.  — 

IPrimarily,  then,  the  right  of  action  against  the  directors  who 
-abuse  their  trust  or  waste  the  corporate  assets,  resides  in  the 
•corporation.  But  as  the  directors,  or  a  majority  of  them, 
wield  the  whole  power  of  the  corporation,  including  the  right 
to  institute  such  actions,  if  the  right  of  action  could  not  be 
-asserted  except  by  the  corporation,  such  wrongs  would  in 
xaost  cases  go  unredressed;  for  the  fraudulent  directors  could 
;«carcely  be  expected  to  bring,  in  the  name  of  the  corporation, 
■an  action  against  themselves.  Courts  of  equity  have  found 
means  to  redress  wrongs  of  this  character.  "As  a  court  of 
•equity  never  permits  a  wrong  to  go  unredressed,  merely  for 
i;he  sake  of  form,  if  it  appear  that  the  directors  of  a  corpora- 
"tion  refuse,  in  such  case,  to  prosecute,  by  collusion  with  those 
■who  had  made  themselves  answerable  by  their  negligence  or 

^  Bronson  v.  La  Crosse  &c.  E.  Co.,  ^  Morrill  v.  Little  Palls  Man.  Co.,  46 

■2  "Wall.  (U.  S.)  283,  301.  Minn.  260;  s.  c.  48  N.  W.  Eep.  1124. 
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fraud,  or  if  the  corporation  is  still  under  the  control  of  those 
who  must  be  the  defendants  in  the  suit,  the  stockholders,  who 
are  the  real  parties  in  interest,  will  be  permitted  to  file  a  bill 
in  their  own  names,  making  the  corporation  a  party  defend- 
ant."' The  rule  is  thus  stated  by  the  late  Dr.  Pomeroy: 
"  Wherever  a  cause  of  action  exists  primarily  in  behalf  of  the 
corporation,  against  directors,  officers,  and  others,  for  wrong- 
ful dealing  with  corporate  property,  or  wrongful  exercise  of 
corporate  franchises,  so  that  the  remedy  should  regularly  be 
obtained  through  a  suit  in  the  name  of  the  corporation,  and 
the  corporation,  either  actually  or  virtually,  refuses  to  institute 
or  prosecute  such  a  suit,  then,  in  order  to  prevent  a  failure  of 
justice,  an  action  may  be  brought  and  maintained  by  a  stock- 
holder or  stockholders."^  The  author  conceives  the  rule  to 
be  capable  of  a  wider  statement,  thus:  If  the  directors  of  a 
corporation  are  guilty  of  a  breach  of  trust,  injurious  to  the 
corporate  property,  or  to  the  rights  of  the  shareholders,  or 
a  portion  of  them,  and  if  the  corporation  refuses  to  institute 
the  proper  proceeding  to  restrain,  or  redress  such  injury,  one  or 
more  of  the  shareholders  may  do  it  in  their  individual  names.* 

1  Ang.   &  Ames   Corp.  (llth  ed.),  317;  Hazard  ti.  Durant,  11  E.  I.  195;- 

§312.  •  Salomons    v.    Laing,    12  Beav.  339  r 

'  Pom.  Eq.  Jur.,  §  1095.  Gregory  v.  Patchett,   33  Beav.  595; 

'  This  doctrine  was  either  acted  Ryan  v.  Leavenworth  &c.  R.  Co.,  21 

upon  or  conceded  in  each  of  the  fol-  Kan.    365 ;    Re    Bank  of  Gibraltar, 

lowing  cases :  Hodges  v.  New  England  L.  R.  1  Ch.  68 ;  Atlanta  Real  Estate 

Screw  Co.,  1  R.  I.  312;  s.  c.  53  Am.  Co.   v.  Atlanta  Bank  &c.,  75  Ga.  40; 

Dec.  624 ;  3  R.  1. 9 ;  Thomp.  Off.  Corp.  Smith  v.  Prattville  Man.  Co.,  29  Ala. 

259;    Dodge    v.    Woolsey,    18    How.  503;  Havens  v.  Hoyt,  6  Jones  Eq. 

(U.  S.)   331;  Robinson  v.   Smith,   3  (N.  C.)  115;  Hill  «.  Nisbet,  100  Ind. 


Paige  (N.  Y.),  222;  s.  c.  24  Am.  Dec.  341;  Bayless  v.  Orne,  1  Freem.  Ch. 

212;  Peabodys.  Flint,  6  Allen  (Mass.),  (Miss.)  161;  Wickersham  v.  Critten- 

52;  Percy!).  Millaudon,  8  Mart.,  (n.s.)  den,   93  Cal.  17;  28  Pac.  Rep.  788; 

(La.)  68;  Brown  v.  Vandyke,  8  N.  J.  Smith  v.  Poor,  3  Ware  (U.  S.),  148; 

Eq.  795 ;  s.  c.  55  Am.  Dec.  250 ;  Ken-  Knoop  v.  Bohmrich,  49  N.  J.  Eq.  82  ; 

nebec  &c.  R.  Co.  v.  Portland  &c.  R.  s.  c.23  Atl.Rep.118;  Allen  v.  Curtis, 

Co.,    54    Me.    173,    181;    Menier    v.  28  Conn.  456;  Bank  of  St.  Mary's  ?).  St. 

Hooper  Telegraph  Works,  L.R.  9Ch.  John,  25  Ala.  566;  Brewer  v.  Boston 

350 ;  Colquitt  v.  Howard,  11  Ga.  556,  Theater,  104  Mass.  378 ;  Pond  v.  Ver- 

569;  Forbes  v.  Whitlock,  3  Edw.  Ch.  mont  &c.  R.  Co.,  12  Blatchf.  (U.  S.) 

(N.  Y.)  446;  Greaves  v.   Gouge,   69  280;  Hawest;.  Oakland,  104  U.  S. 450; 

N,  Y.  154;  Butts  v.  Wood,  37  N.  Y.  Detroit  v.  Dean,  106  V.  S.  537;  Barr 
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This  definition,  it  is  perceived,  extends  the  right  of  action  to 
the  redress  of  breaches  of  trust  injurious  to  particular  share- 
holders, as  well  as  those  which  are  injurious  to  the  corpora- 
tion, that  is,  to  all  the  shareholders.  It  proceeds  upon  the 
theory  that  the  directors  are  not  only  trustees  for  all  the 
shareholders,  but  in  a  limited  sense,  for  each  of  them.*  For 
while  it  is  the  law  that  wrongs  bj'^  directors  are  more  properly 
redressed  by  a  suit  in  the  name  of  the  corporation,  and  while, 
in  technical  and  artificial  theory,  the  directors  are  primarily 
the  trustees  of  the  corporation,  —  yet,  as  in  point  of  substance 
and  sense,  the  corporation  consists  of  the  aggregate  body  of 
its  shareholders,  it  is  obvious  that,  in  the  most  substantial 
sense,  the  directors  are  trustees  for  the  shareholders,  and  that 
in  any  action  to  redress  breaches  of  trust  on  the  part  of  the 
directors,  the  shareholders  are  the  real  parties  in,  interest.^     The 


V.  New  York  &c.  E.  Co.,  96  N.  Y.  444 ; 
Forbes  v.  Memphis  &c.  E,.  Co.,  2 
■Woods  (U.  S.),  323;  Heath  «.  Erie  E. 
Co.,  SBlatchf.  (U.  S.)  347;  Chetlain 
V.  Eepublic  Life  Ins.  Co.,  86  111.  220; 
Wright  V.  Oroville  Mining  Co.,  40Cal. 
20;  Farmers'  Bank  v.  Downey,  53 
Cal.  466;  s.  c.  31  Am.  Eep.  62;  Watts' 
Appeal,  78  Pa.  St.  370;  Spering's 
Appeal,  71  Pa.  St.  24;  «.  c.  10  Am. 
Eep.  684;  Gravenstine's  Appeal,  49 
Pa.  St.  310 ;  Hersey  v.  Veazie,  24  Me. 
9 ;  B.C.  41  Am.  Dec.  364 ;  Smith  v. 
Poor,  40  Me.  415 ;  s.  c.  63  Am.  Dec. 
672 ;  Austin  v.  Daniels,  4  Denio  (N.  Y.), 
299 ;  Mussina  v.  Goldthwaite,  34  Tex. 
125 ;  s.  C.I  Am.  Eep.  281 ;  Gamble  v. 
Queens  County  Water  Co.,  123  N.  Y. 
91 ;  s.  c.  5  N.  Y.  Supp.  124 ;  9  L.  E.  A 
527;  33  N.  Y.  St.  Eep.  88;  8  Eail.  & 
Corp.  L.  J.  484;  25  N.  E.  Eep.  201; 
Southwest  Natural  Gas  Co.  v.  Fayette 
Fuel  Co.,  145  Pa.  St,  13;  s.  c.  1  Pa. 
Adv.  E.  159 ;  29  Week.  Not.  Cas.  247 ; 
23  Atl.  Eep.  224 ;  Wallace  v.  Lincoln 
Savings  Bank,  89  Tenn.  630 ;  s.  c.  24 
Am.  St.  Eep.  625;  Morrill  d.  Little 
Falls  Man.  Co.,  46  Minn.  260;  s.  c.  48 
N.W.  Eep.  1124;  Slattery  t;.  St.  Louis 


&c.  Trans.  Co.,  91  Mo.  217;  s.c.  60' 
Am.  Eep.  245 ;  Miller  v.  Murray,  17 
Colo.  408 ;  s.  c.  30  Pac.  Eep.  46 ;  Foster 
V,  Mansfield,  36  Fed.  Eep.  627 ;  Eob- 
inson  v.  Lane,  19  Ga.  337 ;  Matter  of 
Primrose,  23  Md.  482 ;  Taylor  v.  Miami 
Exporting  Co.,  5  Ohio,  162;  Ives  v~ 
Smith,  19  N.  Y.  St.  Eep.  556;  s.  c. 
N.  Y.  Supp.  645 ;  Young  v.  Drake,  lb- 
N.  Y.  Super.  61 ;  Eothwell  v.  Eob- 
inson,  39  Minn.  1 ;  s.  c.  12  Am.  St. 
Eep.  608 ;  21  Am.  &  Eng.  Corp.  Cas. 
408;  38  N.W.  Eep.  772;  4  Eail.  &. 
Corp.  L.  J.  213;  Brewster  «.  Hatch, 
10  Abb.  N.  Cas.  (N.  Y.)  400;  Gray  v.. 
New  York  &c.  Steamship  Co.,  3  Hun. 
(N.  Y.),  383;  s.  c.  5  Thomp.  Corp. 
(N.  Y.)  224 ;  Byers  v.  Rollins,  13  Colo. 
22 ;  s.  c.  21  Pac.  Eep.  894 ;  Deaderick 
V.  Wilson,  8  Baxt.  (Tenn.)  108.  Com- 
pare Patterson  v.  Baker,  34  How.  Pr. 
(N.  Y.)  180;  Winter  v.  Baker,  34 
How.  Pr.  (N.  Y.)  183. 

1  Ante,  §  4009.  Compare  ante,. 
§  4034. 

»  Butts  V.  Wood,  37  N.  Y.  317 ;  «.  c. 
38  Barb.  (N.  Y.)  181 ;  Covington  &c. 
E.  Co.  V.  Bowler,  9  Bush  (Ky.),  468,- 
Bacine  &c.  E.  Co.  v.  Farmers'  Loan 
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■decree  made  in  a  suit  brought  by  stockholders  to  establish  a 
light  of  corporate  property,  which  the  directors  had  negli- 
gently failed  to  assert,  is  necessarily  binding  on  the  corporation} 

§  4480.  When   This  Eight  of  Action  Arises.  —  It  may  be 

■condensed  from  the  cases,  that  in  order  that  this  jurisdiction 
anay  be  invoked,  in  cases  not  governed  by  statute,  three  things 
Tnust  concur:  1.  The  matter  complained  of  must  be  a  breach 
■of  duty  on  the  part  of  the  directors.^  2.  The  corporation  must 
iail  or  refuse  to  demand  redress.^  3.  There  must  be  an  injury 
Tto  the  stockholder.*  This  right  of  action  arises  where  the 
majority  of  the  shareholders  in  the  corporation  are  pursuing 
■a,  course  of  action  which  is  plainly  oppressive  to  the  minority 
^nd  a  fraud  upon  their  rights;*  or  where  the  directors  are 
.acting,  not  in  the  faithful  discharge  of  their  trust,  but  are 
perverting  the  powers  of  their  ofl&ce  to  their  own  personal 
^ain  and  benefit,  and  in  fraud  of  the  rights  of  the  stock- 
holders;' where  the  managers  and  a  majority  of  the  stock- 
holders are  diverting  the  assets  of  the  corporation  from  their 
legitimate  purpose  to  their  own  use  and  benefit;'  where  the 
a,ssets  of  the  corporation  have  been  fraudulently  diverted  into 
the  hands  of  individual  stockholders;*   where  the  directors 


■&C.  Co.,  49  ni.  331;  s.  c.  95  Am.  Dec.  v.  Hoyt,   6  Jones    Eq.  (N.  0.)   115. 

■595 ;    Eichards    v.    New    Hampshire  That  this  doctrine  is  not  applicable  to 

Ins.  Co.,  43  N.  H.  263.  charitable  corporations,  see  Tyree  v. 

^  Secor  II.  Singleton,  41  Fed.  Eep.  Bingham,  100  Mo.  451.    As  to  a  bill 

725.  in  equity  by  vendee  of  lands  held  in 

'  Dodge    V.    Woolsey,     18    How.  common   by  corporators   to    compel 

■(U.  S.)  331,  369.  delivery  of  corporate  certificate,  see 

'  Ibid.;  Hersey  v.  Veazie,  24  Me.  Hopkins  v.  Smith,  111  Mass.  176. 

"9 ;  s.  c.  41  Am.  Dec.  364 ;  Greaves  v.  '  Gamble  v.  Queens  County  Water 

Gouge,  69  N.Y.  154;    Smith  t).  Poor,  Co.,   123    N.  Y.   91;    s.   c.  5  N.    Y. 

•40  Me.  415,  442;    s.  c.  63  Am.  Dec.  Supp.  124;  9  L.  E.  A.  527;  Barr  v. 

•672;    Eobinson    v.    Smith,    3    Paige  New  York  &c.  E.  Co.,  96  N.  Y.  444. 

<N.  Y.),  222;    s.  c.  24  Am.  Dec.  212;  *  Gray  v.  New  York  &c.  Steam- 

Kennebec  &c.  E.  Co.  v.  Portland  &c.  ship  Co.,  3  Hun  (N.  Y.),  383. 

B.  Co.,  54  Me.  173,  182.  '  Eothwell  v.  Eobinson,  39  Minn. 

'  Dodge  t).  Woolsey,  18  How.  (U.  S.)  1 ;  s.  c.  12  Am.  St.  Eep.  608. 

331,  369;  Hedges  v.  Paquett,  3  Or.  77;  »  Taylor  v.  Miami  Exporting  Co., 

Hill  V.  Nisbet,  100  Ind.  341;  Havens  5  Ohio,  162;  g.  c.  22  Am.  Dec.  785. 
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and  managers  are  proceeding  to  make  an  application  of  the 
funds  of  the  corporation  to  a  purpose  which  is  ultra  vires  the 
corporation  itself,  or  beyond  their  powers  as  directors  and 
managers,  —  that  is  to  say,  where  it  is  not  permitted  or  is. 
prohibited  by  the  governing  statute,  articles  of  association,  or 
other  scheme  of  incorporation,^  and  in  many  other  cases  that, 
will  be  referred  to  hereafter. 

§  44S1.  Cases   to  Which  the  Jurisdiction  Extends. —  An. 

apt  case  for  the  exercise  of  this  jurisdiction  is  presented 
where  a  particular  number  of  members, intrenched  in  power 
by  the  circumstance  of  being  able  to  command  a  majority  of 


'  Wilcox  V.  Bickel,  11  Neb.  154. 
This  principle  seems  to  have  been 
first  satisfactorily  enunciated  by 
Lord  Eldon,  when  upon  the  ap- 
plication of  a  single  stockholder,  the 
owner  of  only  fifteen  shares  in  a 
company  having  a  capital  of  £5,- 
000,000,  he  enjoined  the  president 
and  directors  of  that  company  from 
employing  the  capital  of  the  or- 
ganization in  a  manner  foreign  to 
the  purposes  for  which  it  was  sub- 
scribed. Natusch  V.  Irving,  MS.,  re- 
ported in  Gow  on  Part.  App.  No. 
VI.  (3d  ed.),  p.  398.  This  was  the 
case  of  an  unincorporated  company; 
but,  as  pointed  out  by  Vice-Chancel- 
lor Wigram  in  a  subsequent  and 
leading  case,  the  principle  must  be 
the  same  where  the  company  is 
incorporated.  Foss  v.  Harbottle,  2 
Hare,  461,  491.  In  one  case  it  was 
held  that  the  shareholders  might  sue 
in  equity  where,  though  the  corpora- 
tion was  primarily  aggrieved,  yet  the 
complaint  showed  special  damages 
entitling  the  stockholders  to  maintain 
an  action  against  promoters  who  had 
retained  certain  proceeds  of  a  trust 
sale:  Brewster  v.  Hatch,  10  Abb. 
N.  Cas.  (N.  Y.)  400.  A  stockholder 
and  creditor  of  a  corporation  has  a 


right,  under  N.  Y.  Code  Civ.  Proc.,. 
i  1781,  to  bring  an  action  against  the^ 
officers  to  compel  an  accounting  for 
official  misconduct  and  for  property 
of  the  corporation  which  the  officers 
have  wrongfully  acquired  or  trans- 
ferred to  others.  Hoyt  v.  Malone, 
31  N.  Y.  St.  Eep.  739 ;  s.  c.  9  N.  Y. 
Supp.  877.  Other  instances  where  suck 
relief  has  been  granted  may  be  found  in 
the  following  cases :  Eyan  v.  Leaven- 
worth &c.  R.  Co.,  21  Kan.  365;  Chi- 
cago Hansom  Cab  Co.  v.  Yerkes,  141 
111.  320 ;  s.  c.  33  Am.  St.  Hep.  315  - 
SON.  E.  Rep.  667;  Birmingham  &c> 
Co.  V.  Mutual  Loan  &c.  Co.,  96  Ala.. 
364 ;  s.  c.  11  South.  Rep.  368 ;  Shepaug: 
Voting  Trust  Cases,  60  Conn.  553;- 
s.  c.  24  Atl.  Rep.  32 ;  Rogers  v.  Lafay- 
ette Agricultural  Works,  52  Ind.  296  ; 
Woodroof  V.  Howes,  88  Cal.  184 ;  s.  c. 
26  Pac.  Rep.  Ill ;  9  Rail.  &  Corp> 
L.  J.  352;  Smith  v.  Fagan,  17  Cal.. 
178 ;  Meyer  v.  Staten  Island  E.  Co.,. 
43  Hun  (N.  Y.),  641,  mem.;  s.  c. 
7  N.  Y.  St.  Rep.  245 ;  Aver  v.  Seymour,. 
5  N.  Y.  Supp.  650 ;  Wickersham  v~ 
Crittenden,  93  Cal.  17 ;  «.  c.  28  Pac. 
Rep.  788;  Bank  of  St.  Mary's  v.  St. 
John,  25  Ala.  566;  Ives  v.  Smifh, 
3  N.  Y.  Supp.  645  (enjoining  the  con- 
struction of  branch  line  and  bridges) ; 
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the  votes,  abuse  their  power  by  committing  frauds  to  the  injury 
of  the  minority.^  Another  is  where  the  acts  complained  of  are 
not  only  subversive  of  the  rights  of  a  minority  of  the  share- 
holders, but  ultra  vires  the  company;  as  if  directors  of  a  rail- 
way  company  should  embark  its  funds  in  a  brewery  company, 
or  in  a  steamboat  company,  or  in  speculations  in  stock,  or 
should  transfer  the  business  of  their  company  to  another 
company;  or  if  they  should  transfer  the  only  available  capital 
of  the  company  to  two  of  the  shareholders  in  lieu  of  their 
shares.^  In  a  well-considered  case,  already  alluded  to,'  the 
directors  of  a  bank  were  held  liable  to  the  shareholders 
for  permitting  the  president  and  cashier  to  discount  notes 
from  the  funds  of  the  bank,  without  the  assent  and  interven- 
tion of  five  directors,  as  required  by  the  rules  and  regulations 
of  the  bank;  for  permitting  purchases  to  be  made  of  the  stock 
of  the  bankjout  of  the  funds  of  the  bank,  by  the  president  and 
cashier,  at  a  rate  above  the  known  true  value  thereof;  or 
allowing  them  to  take  and  use  the  money  of  the  bank,  con- 
trary to  the  rules  and  regulations  thereof;  and  for  not  oppos- 
ing an  illegal  measure  of  the  board  of  directors  to  discharge 
the  cashier  and  his  sureties  from  the  responsibility  on  the 
official  bond  of  the  former.  Another  is  where  the  directors 
enter  into  a  scheme  with  another  company,  the  result  of 
which,  if  carried  out,  would  be  to  put  the  money  of  the 
minority  into  the  pockets  of  the  majority;  or  where  the  major- 
ity have,  to  a  certain  extent,  divided  the  assets  among  them- 
selves to  the  exclusion  of  the  minority.*  So,  where  the 
directors  of  a  railway  company  attempted  to  revive  a  stale 
resolution  authorizing  the  issuing  of  shares  after  all  the  stock 
for   such    railway  had    been   subscribed,   and  where  it   also 


Ziegler  v.  Hoagland,  52  Hun  (N.  Y.),  Standard  Theater  Co.,  109  Mo.  297; 

385 :  s.  c.  24  N.  Y.  St.  Eep.  453 ;  5  N.  Y.  s.  c.  19  S.  "W.  Rep.  82. 

Supp.  305 ;  6  Bail.  &  Corp.  L.  J.  32 J  i  Mason  v.  Harris,  11  Oh.  Div.  97. 

(enjoining  the  spoliation  of  the  cor-  '  Gregory  v.   Patchett,   33    Beav. 

poration    by    excessive    increase   of  595. 

salaries);    Dyckman  v.  Valiente,  43  '  Percys. Millaudon, 8 Mart,  (n.s.) 

Barb.     (N.    Y.)    131;    Hannerty   v.  La.  68. 

*  Menier  v.  Hooper's  Telegraph  Works,  L.  E.  9  Ch.  350. 
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iappeared  that  the  directors,  on  the  point  of  being  removed, 
proceeded  with  indecent  haste  to  get  the  shares  issued,  for  the 
very  purpose  of  controlling  an  a;pproaching  general  meeting, 
an  injunction  was  granted  to  restrain  their  threatened  action. 
The  case  of  Foss  v.  Harbottle,'  did  not  apply;  and  there  was 
no  doubt  that  the  court  could  interfere  to  prevent  so  gross  a 
breach  of  trust.^ 

§  4482.  Not  Necessary  that  the  Wrongr  should  Kequire 
a  Winding  up.  —  In  one  case  it  is  said  that  a  court  of  equity 
will  not  interfere  to  review  or  correct  the  proceedings  of  offi- 
cers of  corporations  on  the  ground  of  fraud  or  mismanage- 
ment, unless  there  is  cause  for  an  absolute  displacement  of  the 
officer  or  officers  complained  o/,  or  for  a  final  winding  up  of  the 
affairs  of  the  corporation.'  We  apprehend  that  this  is  not  a 
sound  view,  for  the  reason  that  it  sets  up  an  impracticable 
standard.  Unless  thereto  empowered  by  statute,  a  court  of 
equity  has  no  jurisdiction,  either  to  remove  the  officers  of  a 
corporation,*  or  to  put  an  end  to  the  corporation  itself,^  or 
wind  up  its  affairs;*  though  it  may,  in  the  event  of  its  insol- 
vency, take  possession  of  its  assets  and  distribute  them  among 
its  creditors;  and  it  is  no  objection  to  a  bill  that  a  discovery 
which  it  seeks  will  subject  the  corporation  to  a  forfeiture  of 


1  2  Hare,  461.  endon,  17  Ves.  491 ;  Bayless  v.  Orne, 

■'  Fraser  v.  Whalley,  2  Hem.  &  M.  1  Freem.  Oh.  (Miss.)  161,  171;  Neall 

10.    The  recent  English  practice  as  to  v.  Hill,  16  Cal.  145,  148 ;  s.  c.  76  Am. 

shareholders  filing  such  bills  in  the  Dec.  508. 

name  of  the  company  where  objection  *  Attorney-General  v.  Utica    Ins. 

is  made  to  their  authority  may  be  Co.,  2  Johns.  Oh.  (N.  y.)371;  Attor- 

gathered from McDougall D.Gardiner,  ney-General  v.  Bank  of  Niagara,   1 

1  Oh.  Div.  13,  22;  Atwool  v.  Merry-  Hopk.  Oh.  (N.  Y.)  354;  Slee  v.  Bloom, 

weather,  L.  R.  5  Eq.  464,  468,  note.  5  Johns.  Oh.  366. 

That  foreign  stockholders  may  file  such  *  Neall  v.  Hill,   16  Oal.  145,  151 ; 

bills  in  U.  S.  courts  where  the  amount  s.  c.  76  Am.   Dec.  508 ;  Verplanck  v. 

in  controversy  is  sufficient  to  give  Mercantile  Ins.  Oo.,lEdw.  Oh.  (N.Y.) 

jurisdiction,  see  Dodge  v.  Woolsey,  18  84.    Oompare   Attorney-General     v. 

How.  (U.  S.)  331 ;  Bacon  v.  Robert-  Bank    of    Chenango,     1  Hopk.    Ch. 

eon,  18  How.  (TJ.  S.)  480.  (N.  Y.)  596,  where  the  proceeding  was 

'  Hedges  v.  Paquett,  3  Or.  77,  80.  under  a  statute. 


* 


Attorney-General  v.  Earl  of  Olar- 
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its  charter.'  The  reverse  of  what  is  ruled  in  the  Oregon  case- 
was  decided  by  Lord  Romilly,  M.  R.,  in  a  case  where,  under 
a  statute,  he  had  power  to  order  the  company  to  be  wound  up- 
—  that  is,  he  held  that  the  facts  alleged  did  not  entitle  the- 
petitioners  to  an  order  to  wind  up  the  company,  though  they 
might  entitle  the  petitioners  to  maintain  actions  against  the 
directors.^  And,  in  case  of  a  club  or  partnership,  the  same 
eminent  judge  had  held  that  it  is  not  necessary, in  order  to 
the  maintenance  of  a  bill  to  collect  the  funds,  that  the  relier 
should  extend  to  a  winding  up;  since  the  theory  that  equity 
would  not  entertain  jurisdiction  except  where  it  could  do- 
complete  justice  was  exploded.*  Indeed,  if  it  were  necessary  tp> 
the  jurisdiction  of  equity  to  extend  relief  on  a  stockholder's- 
bill,  that  the  wrongs  sought  to  be  redressed  should  be-  so. 
"flagrant  as  to  require  a  winding  up  of  the  corporation,  then, 
that  circumstance  would  of  itself  be  a  bar  to  equitable  relief;, 
for  the  general  rule  is,  that  the  jurisdiction  of  equity  does  not. 
extend  to  the  dissolution  of  a  corporation.'* 

§  4483.  What  Circumstances  of  Fraud,  Oppression,  Want- 
of   Power,  etc.,  STecessary  to   Invoke   the   Jurisdiction.  —  It- 

may  be  collected  from  the  best  legal  judgments  upon  this 
subject,*  that  nothing  connected  with  the  internal  disputes 

'  Eobinson    v.     Smith,     3    Paige  111.79.    That  a  court  of  equity  has  no- 

(N.  Y.),  222;  s.  c.  24  Am.  Dec.  212.  power,  even  in  a  suit  brought  by  all 

'  Re  Anglo-Greek  Steam  Co.,  L,  R.  the  directors  of  a  corporation,  to  lay 

2  Eq.  1.  hold  of  its  assets  and  distribute  them,. 

'  Richardson  v.  Hastings,  7  Beav.  in  the  absence  of  a  statutory  author- 
323.    Lord  Romilly  referred  to  the  ization,  see  Savings  Institution  ti.  Ma- 
following    cases    as  illustrating   the  kin,  23  Me.  360.    It  is  conceded  in 
conflicting  theories  on  this  subject :  this  case  that  equity  may  be  appealed 
Forman  «.  Homfray,  2  Ves.  &  B.  329;  to  incases  where  the  directors  are- 
Harrison  v.  Armitage,  4  Mod.  143 ;  violating  their  trust  in  dealing  with 
Marshall  v.  Oolman,  2  Jac.  &W.  266;  the  assets.    Ibid. 
Richards  v.  Da  vies,  2  Russ.  &  Myl.  "  Such  as  Mozleyw.  Alston,  IPhill.- 
347 ;  Loscombe  v.  Russell,  4  Sim.  8 ,  Ch.  790,  799 ;  Lord  v.  Copper  Miners' 
Knebell  v.  White, 2  Younge  &  0.  15;  Co.,  2  Phill.  Oh.  740;  Foss  v.  Har- 
Bentley  v.  Bates,  4  Younge  &  0.  182 ;  bottle,  2  Hare,   461 ;   MacDougall  ti.. 
Miles  V.  Thomas,   9  Sim.  606,   609;  Gardiner,  1  Oh.  Div.  13,  21;  Smith  n., 
Fairthorne  v.  Weston,  3  Hare,  387.  Prattville  Man.  Oo.,  29  Ala.  503. 

*  Post,  i  4538;  Baker  v.  Backus,  32 
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between  shareholders  is  to  be  made  the  subject  of  a  bill 
by  some  one  shareholder  on  behalf  of  himself  and  others, 
unless  there  be  something  illegal,  oppressive,  or  fraudu- 
lent, or  something  ultra  vires  on  the  part  of  the  company 
as  a  company,  or  on  the  part  of  a  majority  of  the  company, 
so  that  they  are  not  fit  persons  to  determine  it;  and  the 
reason  is,  that  there  are  many  wrongs  which  the  company 
may  not  want  to  put  in  litigation.  There  may  be  claims 
against  officers  for  breaches  of  trust,  the  exposure  of  which, 
would  injure  the  company  more  than  the  recovery  of  th© 
money  lost  would  benefit  it.  Again,  it  may  be  right  that  a 
suit  should  be  instituted  by  the  company  against  its  directors> 
or  agents  for  wrongs  which  they  have  done  injurious  to  it, 
and  yet,  in  view  of  the  expense  and  annoyance  which  will 
attend  it,  the  majority  may  well  conclude  that  it  ought  not  to 
be  undertaken.  In  these  cases  the  minority  have  no  right  to 
thwart  the  wishes  of  the  majority,  until,  as  already  stated,  the 
point  is  reached  where  the  majority,  or  the  directors  in  pos- 
session of  the  corporate  machinery,  and  supported  by  a 
majority  of  the  shares,  are  pursuing  a  course  of  fraudulent 
and  oppressive  conduct,  so  clearly  subversive  of  the  rights  of 
the  minority  as  to  leave  them  remediless,  unless  the  court  will 
interfere  at  their  instance,  without  the  company  being  joined 
as  plaintiff.  They  cannot,  therefore,  have  the  aid  of  a  court 
of  equity  merely  to  prevent  or  undo  irregular  action  on  the 
part  of  the  majority  of  the  shareholders,  which  action  they 
would  have  the  right  to  take  if  taken  regularly.' 

§  4484.  One  Corporation  Owning  and  Wreckingr  An- 
other. —  Another  species  of  fraud,  by  no  means  infrequent, 
presents  a  history  like  the  following:  The  managers  of  a 
wealthy  and  powerful  railroad  corporation,  desiring  to  get 
possession  of  a  rival,  or  a  connecting  line,  succeed  in  pur- 
chasing a  majority  of  the  shares  of  the  stock  of  the  latter 
company.  They  then  install  themselves,  or  their  agents,  as 
its  directors.     These  directors,  in  violation  of  their  duty  to 

1  MacDougall  v.  Gardiner,  1  Oh.  Div.  13,  21. 
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the  shareholders  of  the  company,  manage  its  affairs  entirely 
in  the  interest  of  the  former  company,  and  to  the  prejudice 
of  those  of  its  shareholders  who  are  not  interested  in  the 
former  company.  Unless  a  court  of  equity  could  interfere  to 
prevent  such  an  abuse,  the  rights  of  the  shareholders  in  the 
smaller  company  would  be  placed  in  a  perilous  condition. 
"  For  it  would  enable  the  managers  of  one  corporation  to  get 
control  of  another  by  the  purchase  of  a  majority  of  its  stock 
for  the  purpose,  and  then  to  manage  its  affairs  in  such  sub- 
servience to  the  interests  of  their  own  corporation  as  to  ren- 
der the  stock  of  the  minority  worthless,  and  avail  themselves 
of  its  value  without  compensation."  If  such  frauds  may  be 
practiced  with  impunity,  it  requires  no  sagacity  to  see  how 
"  a  system  of  railroad  connections  may  become  a  system  of 
frauds.  If  it  may  be  practiced  with  impunity  between  rail- 
road corporations,  it  may  be  practiced  between  manufactur- 
ing corporations,  and  a  managing  majority  may,  at  their 
pleasure,  sacrifice  the  interests  of  the  minority  for  the  benefit 
of  another  corporation  owned  by  them."  ^ 

§  4485.  Instances  where  Relief  Kefused  on  the  Pleadings 
and  Evidence.  —  It  would  not  be  profitable  to  set  out  in  much 
detail  instances  where  relief  has  been  refused  on  the  plead- 
ings and  evidence;  because  no  principle  w^ould  be  thereby 
developed,  and  it  would  result  in  no  more  than  a  feeble  and 
imperfect  attempt  to  codify  diverse  and  complicated  states  of 
fact,  merely  to  illustrate  what  has  been  often  stated,  that 
equity  will  not  interfere  in  these  cases  except  where  the  com- 
plainants have  real  and  substantial  grievances  to  be  redressed, 
or  where  the  officers  or  a  majority  of  the  stockholders  are 
acting  ultra  vires,  or  guilty  of  fraud  or  other  misconduct,  to 

^  This  language  is  from  the  opinion  interest   in   another   company,  and 

of  the  court  by  Chapman,  J.,  in  Pea-  proceeded  with  a  scheme,  the  result 

body  i;.  Flint,  6  Allen  (Mass.),  52,  55.  of  which  was  to  put  money  into  their 

The  case  here  stated  is  the  very  case  own  pockets,  at  the  expense  of  the 

Ivhich  happened  in  Menier  v.  Hooper  minority.     Against  this  scheme  tha 

Telegraph  Works,  L.  E.  9  Oh.  350,  court  of  chancery  granted  relief, 
where  one  company  got  a  majority 
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"the  injury  of  the  complainants.^  It  has  heeh  held  that  the 
owners  of  three  of  the  one  hundred  shares  in  a  fund  held  by 
~a  voluntary  lodge  association  cannot  compel  the  majority  to 
purchase  the  three  shares,  or  submit  to  have  the  furniture  in 
the  lodge-rooms  sold  and  the  proceeds  divided,  there  being 
jio  pretense  that  the  furniture  is  not  being  used  as  originally 
lintended  ;^  and  that  a  stockholder,  having  an  unsettled  account 
'"with  his  company,  has  no  right  to  bring  the  corporation  in^o 
'Court  to  settle  all  their  accounts.'  On  this  ground  it  has  been 
held  that  courts  of  equity  should  refuse  to  enjoin  the  direct- 
ors  of  a  turnpike  company  from  removing  or  changing  its 
jtoU-gates  or  selling  and  abandoning  its  toll-houses,  under  the 
^authority  conferred  by  statute;  and  the  mere  fact  that  they 
proposed  to  sell  to  som.e  one  other  than  the  adjoining  land- 
owner, as  required  by  statute,  was  a  matter  of  which  the  dis- 
senting stockholder  could  not  complain,  —  the  statute  having 
"been  enacted  for  the  benefit  of  the  land-owner.*  Nor  will  a 
•court  of  equity  interfere  to  prevent  a  majority  of  the  stock- 
holders from  pursuing  a  certain  course  of  action,  at  the  suit 
of  the  minority,  simply  upon  the  allegation  that  such  action 
will  involve  the  corporation  in  litigation.'  In  an  action  by 
one  of  the  stockholders  of  a  corporation  against  the  rest  of 
;them  for  an  accounting  and  the  appointment  of  a  receiver, 

^  See  Cicotte  v.  Anciaux,  53  Mich.  Man.  Co.  v.  Oox,  68  Ala.  71 ;  «.  c.  9 

:227;  Hayden  v.  Official  Hotel  Bed-  Am.  Corp.  Gas.  1.    That  the  policy- 

Book  &c.  Co.,  42  Fed.  Rep.  875 ;  EUer-  holders  of  an  insurance  company  can 

man  v.  Chicago  &c.  E.  Co. ,  49  N.  J.  Eq.  have  relief  only  as  judgment  creditors, 

217;  s.  c.  23  Atl.  Rep.  287 ;  11  Bail.  &  there  being  no  relation  of  partnership 

•Corp.  L.  J.  97;  35  Am.  &  Eng.  Corp.  or  trust,  see  Bewley  v.  Equitable  Life 

•Cas.  388;  Sawyer  v.  Dubuque  Print-  Insurance  Soc,  61  How.  Pr.  (N.  Y.) 

ing  Co.,  77  Iowa,  242;  g.  c.  42  N.  W.  344. 

Eep.  300;  Bacon  v.  Irvine,  70  Cal.  =  Bobbins  ti.  Waldo  Lodge,  78  Me. 

221;  s.  c.  llPac.  Eep.646;  Bothwell  565. 

-».  Eobinson,  44  Minn.  538;  Eogers  v.  '  Yard  v.  Pacific  &c.  Ins.  Co.,  10 

Phelps,  31  N.  Y.  St.  Bep.  872;  s.  c.  9  N.  J.  Eq.  480;  s.  c.  64  Am.  Dec.  467. 
1^.  Y.  Supp.  886 ;  Beach  v.  Cooper,  72  *  Bardstown    &c.    Tump.    Co.    v. 

Oal.  99;  s.  c.  IS  Pac.  Eep.  161;  Cates  Eodman  (Ky.),  12  Ky.  L.  Bep.  151; 

■V.  Sparkman,  73  Tex.  619;    s.  c.  11  13  S.  W.  Bep.  917  (marked  not  to  be 

«.  W.  Eep.  846 ;  15  Am.  St.  Eep.  806 ;  officially  reported). 
Eathbone  v.  Gas  Co.,  31  W.  Va.  798;  ^  Converse  v.  Hood,  149  Mass.  471 ; 

.8.  c.  8  S.  E.  Eep.  570;    Tuscaloosa  «.  c.  21  N.  E.  Eep.  878;  4L.E.A.  521. 
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the  complaint  alleged  that  one  of  the  defendants  had  employed 
the  business  of  the  corporation  for  the  benefit  of  a  firm  of 
which  he  was  a  member;  that  he  had  used  the  employes  and 
plant  of  the  corporation  without  remuneration,  in  experi- 
menting and  making  devices  invented  by  him  which  were- 
worthless;  and  that  the  defendants  had  wrongfully  excluded 
the  plaintiff  from  the  management  of  the  corporate  business. 
The  evidence  showed  that  the  firm  mentioned  in  the  com- 
plaint was  the  most  valuable  customer  of  the  corporation;: 
that  it  paid  fully  for  all  work  done  for  it,  and  only  insisted 
that  it  should  have  the  preference  in  time  for  its  work;  that- 
the  experiments  referred  to  therein  were  undertaken  with  the- 
consent  of  a  majority  in  value  of  the  stockholders,  and  with 
the  umderstanding  that  the  corporation  should  manufacture- 
the  devices  if  they  should  prove  successful;  and  that  a  major- 
ity in  value  of  the  stockholders,  becoming  dissatisfied  with, 
the  plaintiff's  management,  removed  him,  and  then  concluded 
to  suspend  business  and  use  the  corporate  property  in  paying- 
its  indebtedness,  which  was  very  heavy.  It  was  held  that  the 
evidence  did  not  show  any  conduct  on  the  defendant's  part,  or 
any  unlawful  diversion  of  the  assets  of  the  corporation,  which 
entitled  the  plaintiff  to  the  relief  sought.^ 

§  4486.  Distinction  between  Kedressingr  Breaches  of  Trust 
and  Influencing'  Corporate  Action.  —  A  distinction  has  been, 
taken  between  the  jurisdiction  of  courts  of  equity  to  afford 
relief  at  the  suit  of  shareholders,  where  the  action  is  to 
restrain  breaches  of  trust  on  the  part  of  the  directors  or  to- 
recover  damages  for  the  same,  and  the  want  of  jurisdiction  in 
such  courts,  where  the  object  of  the  bill  is  to  influence  corpo- 
rate action,  or  where,  in  its  result,  it  will  have  this  effect.^  It 
is  believed  that  an  analysis  of  the  real  nature  of  a  joint-stock- 
corporation  will  show  that,  so  far  as  these  bodies  are  con- 
cerned, this  distinction  is  wholly  unsubstantial.     It  proceeds- 

>  Eothwell  V.  Eobinson,  44  Minn.  England  Screw  Co.,  1  R.  I.  312;  «.  c 

538;  8.  c.  47  N.  W.  Rep.  255.  53  Am.  Dec.  624;  Thomp,  Off.  Corp. 

■    '  See,  for  instance,  Hodges  v.  New  259. 
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upon  the  idea  that  "  corporate  action  "  is  an  action  different 
from  the  action  either  of  the  board  of  directors,  or  of  the  body 
of  shareholders.  It  proceeds  upon  the  idea  that  the  body  of 
stockholders  is  one  thing;  that  the  board  of  directors  is 
another  thing;  and  that  there  is  still  another  thing,  namely, 
the  corporation  —  consisting  neither  of  the  stockholders  nor 
of  the  directors  —  consisting  in  fact,  of  nobody  and  of 
nothing,  and  yet,  which  is  capable  of  acting  and  of  being  acted 
upon.  If  the  directors  do  wrong  under  color  of  office,  they 
are  responsible  only  to  this  nonentity.  If  the  stockholders 
are  wronged  by  the  directors,  they  cannot  sue  the  directors, 
but  must  sue  this  nonentity.  A  useful  fiction,  and  one  whose 
<!hief  advantage  has  been  to  give  to  extensive  corporations  a 
■distinct  autonomy,  so  that  they  could  sue  and  be  sued,  con- 
tract and  be  contracted  with,  as  one  person,  even  by  and  with 
their  own  members,  has  thus  been  perverted  in  a  manner 
which  has  confused  the  minds  of  judges  and  caused  them  to 
shut  the  door  of  justice  in  the  face  of  meritorious  suitors. 
Keeping  in  view  the  existence  of  this  artificial  person,  it  has 
been  frequently  urged  that,  while  courts  of  equity  will  extend 
their  relief  to  shareholders  when  their  decree  will  arrest  or 
relieve  against  breaches  of  trust  on  the  part  of  the  directors, 
they  will  not  when  it  will  have  the  effect  of  controlling  cor- 
porate action.  Now,  this  is  said  in  the  face  of  the  fact  that 
there  can  be  no  corporate  action  except  through  the  board, 
of  directors,  or  through  the  corporate  officers  appointed  or 
controlled  by  them.  This  involves  the  extraordinary  state- 
ment that  there  may  be  some  breaches  of  trust  committed 
b}'^  directors,  which  a  court  of  equity  will  not  redress,  because 
they  consist  of  corporate  action.  It  is  true,  that  as  to  per- 
sons who  deal  with  a  corporation  as  strangers,  the  corpo- 
ration is  responsible  for  the  frauds  of  its  directors,  on  the 
principle  of  respondeat  superior,  where  the  corporation  has 
jfeceived  and  kept  the  fruits  of  the  fraud.'     But  when  direct- 

>  Ante,  §  1493,  et  seg.;  pogt,  §  6323,  quand,  L.  E.  2  H.  L.  325,  344 ;  Rives 
et  seg.;  Western  Bank  of  Scotland  v.  v.  Montgomery  Plank-road  Co.,  30 
Addie,  L.  B.  1  H.  L.  (So.)  145,  158;  Ala.  92;  Henderson  v.  Railroad  Co., 
Lord  Chelmsford,  in  Cakes  v.  Tur-     17  Tex.  560;  s.  c.  67  Am.  Dec.  675. 

3317 


4  Thomp.  Corp.  §  4487.]   shareholders'  rights  and  remedies.- 

ors  violate  tlieir  duty,  act  beyond  the  scope  of  their  delegated 
authority,  and  practice  frauds  upon  their  constituents,  it  may- 
be  difficult  to  say  upon  what  ground  their   action   can   be 
attributed  to  the  corporation,  so  as  to  cut  off  the  rights  of 
members  of  the  corporation  to  call  them  to  account,  unless  in 
cases  where  a  distinct  remedy  is  afforded  against  the  corpo- 
ration itself.     If  the  courts  are  obliged  to  stay  their  hands- 
whenever  to  move  would  have  the  effect  of  influencing  cor- 
porate action,  it  would  follow  that  if  the  corporation  should, 
by  a  vote  of  a  majority  of  the  shares,  condone  the  offense  of 
their  guilty  directors  or  agents,  then  the  minority  would  have 
no  standing  in  court  to  object.     It  is  almost  needless  to  sug- 
gest that  this  is  not  the  law.'     The  true  distinction  is  between 
acts  in  excess  of  the  powers  of  the  directors  and  in  breach  of 
their  trust,  and  acts  which  are  within  their  powers  and  which 
merely  involve  a  discretion  committed  to  them;  and  the  rule 
is  that  the  courts  will  not  interfere  at  the  suit  of  a  dissatis- 
fied minority  merely  to  overrule  the  discretion  of  the  direct- 
ors and  to  control  the  management  of  the  corporate  business. 
"  To  allow   a  dissatisfied    minority  to  arraign   the  directors 
before  the  courts  of  the  country,  whenever,  in  the  opinion  of 
such  minority,  a  wiser  or  better  policy  could  have  been  pur- 
sued, would  practically  put  an  end  to  the  benefits  claimed  to- 
result  from  associated  capital."^ 

§  4487.  Equity  will  not  Interfere  on  Questions  of  Corpo- 
rate Management  or  Policy.  —  Other  decisions  emphasize  the 
principle  that  courts  of  equity  cannot  undertake  the  manage- 
ment of  all  the  private  corporations  in  the  country;  that,  in 
the  absence  of  usurpation,  of  fraud,  or  of  gross  negligence,, 
they  will  not  interfere,  but  will  allow  the  majority  to  rule,, 
and  leave  dissatisfied  stockholders  to  redress  their  grievances 
through  ordinary  corporate  methods.^     The  governing  prin- 


'  Hazard  v.  Durant,  11  E.  1. 195.  '  Cases  illustrating  this  principle 

'Tuscaloosa  Man.  Co.  ■!).  Cox,  68  are:    Baker    o.    Backus,  32    111.  79; 

Ala.  71;  s.  c.  9  Am.  Corp.  Cas.  1,  3,  Gernsheim  v.   Olcott,    31  N.  Y.   St. 

opiuion  by  Stone,  J.  Eep.  321 ;   s.  c.  10  N.  Y.   Supp.  438;.- 
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ciple  has  been  clearly  outlined  by  Vice-Chancellor  Green,  in 
the  following  manner:  "  Individual  stockholders  cannot  ques- 
tion, in  judicial  proceedings,  the  corporate  acts  of  directors, 
if  the  same  are  within  the  powers  of  the  corporation,  and 
in  furtherance  of  its  purposes,  are  not  unlawful  or  against 
good  morals,  and  are  done  in  good  faith  and  in  the  exercise 
of  an  honest  judgment.  Questions  of  poljcy,  of  management, 
of  expediency  of  contracts  or  action,  of  adequacy  of  consider- 
ation not  grossly  disproportionate,  of  lawful  appropriation  of 
corporate  funds  to  advance  corporate  interests,  are  left  solely 
to  the  honest  decision  of  the  directors,  if  their  powers  are 
without  limitation  and  free  from  restraint.  To  hold  other- 
wise would  be  to  substitute  the  judgment  and  discretion  of 
others  in  the  place  of  those  determined  on  by  the  scheme  of 
incorporation."  '■  According  to  the  reasoning  of  another  court, 
the  acts  of  the  officers  of  the  corporation, which  do  not  violate 
the  constitution  or  charter  of  the  company,  will  not  be  con- 
trolled by  any  court,  at  the  instance  of  a  stockholder,  unless 
it  is  shown  to  have  been  a  willful  abuse  of  their  discretion, 
or  the  result  of  bad  faith,  or  of  a  willful  neglect  or  breach  of 
a  known  duty.^  Upon  this  subject  it  has  also  been  said 
by  Peckham,  J.:  "To  warrant  the  interposition  of  the  court 
in  favor  of  the  minority  shareholders  in  a  corporation  or 
joint-stock  association,  as  against  the  contemplated  action  of 
the  majority,  where  such  action  is  within  the  corporate  pow- 
ers, a  case  must  be  made  out  which  plainly  shows  that  such 
action  is  so  far  opposed  to  the  true  interests  of  the  corpora- 
tion itself  as  to  lead  to  the  clear  inference  that  no  one  thus 
acting  could  have  been  influenced  by  any  honest  desire  to 
secure  such  interests,  but  that  he  must  have  acted  with  an 
intent  to  subserve  some  outside  purpose,  regardless  of  the  con- 
sequences to  the  company,  and  in  a  manner  inconsistent  with 

Eothwell  V.  Eobinson,  44  Minn.  538 ;  ^  Ellerman  v.  Chicago   June.   E. 

s.  c.  47  N.  W.  Eep.   255;  Elkins  v.  Co.,  49  N.  J.  Eq.  217,  232;  g.  c.  23 

Camden  &c.  E.  Co.,  36  N.  J.  Eq.  241 ;  Atl.  Eep.  287 ;  11  EaiL  &  Corp.  L.  J. 

Park  V.  Grant  Locomotive  Works,  40  97 ;  35  Am.  &  Ens;.  Corp.  Cas.  388. 
N,  J.  Eq.  114,  121;  s.  c.  affirmed,  45  '  Smith  v.  Prattville  Man.  Co.,  29 

JST.  J.  Eq.  244.  Ala.  503. 
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its  interests.  Otherwise  the  court  might  be  called  upon  to 
l>alance  probabilities  of  profitable  results,  to  arise  from  the 
carrying  out  of  the  one  or  the  other  of  different  plans,  pro- 
posed by  or  on  behalf  of  different  shareholders  in  a  corpora- 
tion, and  to  decree  the  adoption  of  that  line  of  policy  which 
seemed  to  it  to  promise  the  best  results,  or  at  least  to  enjoin 
the  carrying  out  of  the  opposite  policy.  This  is  no  business 
for  any  court  to  follow."  '■ 

§  4488.  Actions  by  Stockholders  agrainst  Third  Parties  for 
Wrong's  to  the  Corporation.  —  The  general  rule  is,  that  actions 
to  redress  wrongs  done  to  a  corporation  must  be  brought  by 
the  corporation  itself,  and  that  such  actions  cannot  be  brought 
by  its  stockholders.''  Thus,  it  has  been  held  that  a  stockholder 
cannot  obtain  an  injunction  to  restrain  a  slander  of  the  title  of 
the  property  belonging  to  the  corporation  in  which  he  is  a 
stockholder.'  So,  a  stockholder  of  one  corporation  cannot  sue 
out  an  injunction  against  another  corporation  to  restrain  it 
from  infringing  the  trade-mark  and  interfering  with  the  busi- 
ness of  the  corporation  in  which  he  is  a  stockholder.^  But 
this  rule  is  subject  to  the  same  exception  as  that  which  obtains 
with  reference  to  actions  by  stockholders  to  redress  wrongs 
done  to  the  corporation,  or  to  a  minority  of  the  stockholders, 
by  the  directors  and  officers  of  the  corporation,  or  a  majority 
of  the  stockholders.  That  exception  is,  that  where  the  corpo- 
ration will  not  sue,  and  the  action  clearly  ought  to  be  brought, 
a  stockholder,  or  a  minority  of  the  stockholders,  may  be  per- 
mitted to  bring  it.  But  they  can  only  have  this  right  of 
action  upon  the  allegation  and  proof  that  they  have  first 
requested  the  corporation,  through  its  directors,  to  bring  the 
action,  and  that  their  request  has  been  refused.  The  mere 
fact  that  they  have  repeatedly  protested  against  a  given  course 
of  action  does  not,  it  has  been  held,  remedy  this  omission. 

'  Gamble  v.  Queens  County  Water  °  Langdon  v.  Hillside  Coal  &c.  Co., 

Co.,  123  N.  Y.  91,  99;  reversing  s.  c.  41  Fed.  Eep.  609. 
52   Hun  (N.  Y.),  166;   23  N.  Y.  St.  '  Converse  r.  Hood,  149  Mass.  471 ; 

Eep.  409;  5  N.  Y.  Supp.  124.  s.  c.  21  N.  E.  Eep.  878;  4  L,  E.  A.. 

'  Ante,  §  4471,  et  seq.  521. 
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Nor  was  it  deemed  an  excuse  by  the  court  that  the  managing 
officer  of  the  corporation  had  a  pecuniary  interest  in  the  mat- 
ter adverse  to  that  of  the  complaining  stockholders,  and  that 
•certain  directors  of  the  corporation  were  necessary  parties 
defendant;  because  the  object  of  the  suit  was  to  draw  in  ques- 
tion their  transactions  in  the  exercise  of  their  office.'  An 
instance  where  the  stockholders  will  properly  be  permitted  to 
bring  the  action  is  presented  by  the  case  where  the  action 
proceeds  against  another  corporation  which  is  under  the  control 
of  the  same  directors,  who  wield  the  power  of  the  corporation 
of  the  complaining  stockholder.  This  may  be  illustrated  by 
the  case  where  there  was  a  railroad  corporation,  which  will  be 
designated  as  A.,  owning  a  large  amount  of  stock  in  a  con- 
necting railroad  corporation,  which  will  be  designated  as  B. 
Both  corporations  were  under  the  actual  and  potential  control 
of  the  same  persons  as  officers.  The  officers  of  corporation 
B.  misapplied  its  corporate  funds  for  their  personal  benefit. 
Stock  of  corporation  B.  was  purchased  from  a  county  by  cor- 
poration A.  and  fraudulently  canceled  by  the  officers  of  the 
two  corporations,  and  the  like  amount  of  stock  in  corporation 
B.  was  issued  without  consideration  to  two  persons  as  trustees 
for  corporation  A.,  of  which  new  issue  corporation  A.  was  the 
equitable  owner.  It  was  held  that  the  stockholders  of  corpo- 
ration A.  might  maintain  a  suit  in  equity  to  compel  the 
officers  of  corporation  B.  to  restore  to  corporation  A.  the  prop- 
erty thus  wrongfully  taken,  without  first  bringing  an  action 
to  compel  transfer  of  the  stock  from  the  two  trustees  to  corpo- 
ration A.,  if  both  corporations  and  the  two  trustees  were  joined 
as  defendants,  and  if  the  trustees  had  refused  on  request  to 
institute  suit  to  protect  the  property.^  But  in  this  case,  as  in 
the  preceding  one,  there  would  seem  to  be  no  sense  in  requir- 
ing a  request  to  the  trustees  of  the  corporation  in  which  the 
plaintiffs  were  stockholders,  to  bring  the  action;  since,  if  com- 
plied with,  it  would  involve  the  spectacle  of  their  bringing  an 


'  Boyd  V.  Sims,  87  Tenn.  771 ;  g.  c.  '  Ryan  v.  Leavenworth  &c.  E.  Co., 

11  S.  W.  Eep.  948 ;  6  Bail.  &  Corp.  L.      21  Kan.  365. 
J.  409;  36  Am.  &  Eng.  Corp.  Oaa.  109. 
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action  against  themselves,  which  would   be  collusive  and  a 
mockery  of  justice. 

§  448(1.  Where  the  Action  is  to  Redress  a  Tort  Simpli- 
citer  Committed  against  the  Corporation.  —  There  is  good 
sense  in  the  conclusion  that  the  rule  which  allows  stockhold- 
ers to  bring  actions  against  third  persons  to  redress  injuries, 
to  the  corporation, does  not  extend  to  the  case  where  the  injury 
is  merely  a  tort  simpliciter,  —  such  as  the  slandermg  of  title,^  or 
the  violation  of  a  trade-mark,  or  other  interference  with  the- 
business  of  the  corporation.^  The  reason  is  that  the  failure- 
to  bring  such  an  action  cannot  be  regarded  as  involving  £u. 
breach  of  trust  on  the  part  of  the  directors,  —  certainly  not, 
unless  they  are  instructed  to  bring  it  by  a  majority  of  the 
shareholders.  And  this  points  to  the  conclusion  that,  whether 
the  corporation  will  waive  its  right  to  recover  damages  for 
such  a  tort,  or  will  bring  the  action  for  such  damages,  must,, 
in  nearly  every  case,  —  perhaps  in  every  case,  —  be  a  mere 
question  of  policy  or  expediency,  in  regard  to  which  the 
majority  must  rule. 

§  4490.  When  Relief  had  ag-ainst  Third  Parties  and  when 
not.  —  It  may  be  imagined  that  the  instances  in  which  relief 
can  be  had  against  third  parties,  in  a  suit  by  a  stockholder  or 
stockholders  of  a  corporation, will  range  themselves  into  two- 
principal  classes:    1.    Where  the    plaintiff  is   entitled  to  an 
injunction  against  the  consummation  of  a  threatened  act,  in 
respect  of  which   such   third  party  is   concurring  with    the- 
directors  of  the  plaintiff's   corporation.'     2.  Where  such  an 


'  Langdon  v.  Hillside  &c.  Co.,  41  junction  against  Dodge,  a  tax-collector 

Fed.  Rep.  609.  of  the  State  of  Ohio,  restraining  him 

''  Converse  v.  Hood,  149  Mass.  471 ;  from  enforcing  a  tax  laid  by  the  State 

s.  c.  21  N.  E.  Kep.  878;  4  L.  R.  A.  521.  authorities  of  Ohio  against  the  bank- 

'  Of  this  nature  -was  the  leading  ing  corporation,  in  -violation  of  the 

case  of  Dodge  i:.  Woolsey,  18  How.  exemption  from  taxation   conferred 

(U.  S.)  331,  where  Woolsey,  a  stock-  by  the  Legislature  of  Ohio  upon  it,  in 

holder  residing  in  Connecticut,  of  a  its  charter,  —  thp  plaintiff  having  pur- ■ 

banking    corporation    domiciled    in  chased  his  stock  in  good  faith  before  ■ 

Ohio,  sustained  an  action  for  an  in-  the  State  of  Ohio  laid  the  tax,  and 
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act  has  been  consummated  and  the  plaintiff  is  entitled  to  have- 
it  undone;  for  instance,  where  the  assets  of  the  plaintiff's  cor- 
poration have  been  unlawfully  diverted  into  the  hands  of  a. 
third  person  or  corporation,  the  plaintiff  is  entitled  to  have 
them  restored  to  his  own  corporation  or  its  representative;^  or 
where  persons,  acting  as  agents  for  the  corporation,  have 
received  its  money  and  refused  to  pay  it  over.^  But  where  no 
relief  can  be  had  against  the  third  person  or  corporation,  he 
or  it  cannot  be  dragged  into  a  litigation  of  this  kind,  and  the 
bill  which  attempts  to  do  so  is  multifarious.^ 

I  4491.  Nature  and  Extent  of  the  Kelief.  —  This  will,  of 
course,  depend  in  each  case  upon  the  nature  of  the  action  and 
of  the  injuries  sought  to  be  prevented  or  redressed.  Where 
an  action  is  brought  by  one  or  more  stockholders  to  enjoin 
the  performance  of  ultra  vires,  fraudulent,  or  oppressive  acts 
on  the  part  of  the  directors,  the  remedy  is  preventive,  consist- 
ing of  an  injunction  against  the  performance  of  such  acts,  to 
which  may  be  superadded,  in  appropriate  cases,  other  forms 
of  equitable  relief.  Where,  on  the  other  hand,  the  action  is 
brought  to  undo  frauds  and  breaches  of  trust  already  com- 
mitted and  to  restore  to  the  corporation  assets  thereby  wasted,, 
the  action  does  not,  as  in  the  former  case,  proceed  in  right  of 

having  requested  the  directors  and  this  work  to  its  own  use,  when  he- 
officers  of  the  corporation  to  sue  in  shows  that  the  directors  of  his  own 
the  courts  of  Ohio,  which  they   de-  company  are  acting  in  sympathy  with 
chned  to  do,  because  they  regarded  the  rival  company,  have  furnished  it 
the  action  hopeless,  and  because  the  -with   knowledge    of    certain    defects 
law  imposed  upon  them  penalties  for  which  render  their  own  location  in- 
refusing  its  execution.    Other  cases  valid,  and  have  refused  to  resist  such 
affirming  the  invalidity  of  the  tax  appropriation.    Weidenfeld  v.  Sugar 
were :  Mechanics'  &c.  Banku.  Deholt,  Eun  E.  Co.,  48  Fed.  Rep.  615. 
18  How.  (U.  S.)  380;  Mechanics' &c.  ^  Slattery  v.  St.  Louis  &c.  Trans. 
Bank  v.  Thomas,  18  How.  (U.  S.)  384.  Co.,  91  Mo.  217;  s.  c.  60  Am.  Eep. 
Another  good  illustration  of  this  spe-  245;  4  S.  W.  Eep.  79. 
cies  of  relief  is  found  in  a  Federal  case          '  Sheridan    v.    Sheridan    Electrie 
where  it  was  held  that  a  stockholder  Light  Co.,  38  Hun  (N.  Y.),  396. 
of  a  railroad  company,  which  has  lo-          '  For  an  example  of  such  a  bill,  see 
cated  and    partially  constructed  its  Mayer  v.  Denver  &c,  E.  Co.,  38  Fed. 
line,  may  maintain  a  bill  to  enjoin  a  Eep.  197. 
rival    company   from   appropriating 
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the  stockholder,  but  it  proceeds  in  right  of  the  corporation;  and 
consequently  whatever  is  restored  accrues  to  the  corporation, 
and  the  law  at  once  attaches  to  it  the  character  of  a  trust  fund, 
for  the  creditors  of  the  corporation  first,  and  for  its  stock- 
holders next,  in  which  all  are  to  share  ratably,  and  in  respect 
of  which  no  one  gets  a  preference  over  the  other,  not  even 
the  stockholder  who  takes  upon  himself  the  burden  of  prose- 
cuting the  suit  which  results  in  its  restoration.^  If,  therefore, 
a  corporation  has  been  induced,  by  fraudulent  representations 
made  by  a  number  of  its  stockholders,  to  make  a  conveyance 
of  its  property,  and  the  grantee,  in  pursuance  of  a  previous 
arrangement,  conveys  the  property  to  the  stockholders  who 
committed  the  fraud,  the  innocent  stockholders  cannot  main- 
tain an  action  in  equity  to  compel  a  conveyance  to  them  of  such 
portion  of  the  property  as  is  equivalent  to  their  proportion  of 
stock  in  the  corporation,''  —  though,  on  principles  already 
stated,  if  the  corporation,  through  its  proper  officers,  should 
refuse  to  take  measures  to  redress  the  wrong,  the  shareholders 
would  have  an  action  to  recover  for  it  the  property  so  con- 
veyed away  and  misappropriated, 

§  4492.  Conduct  must  Work  Substantial  Injury. — More- 
over, the  conduct  complained  of  must  work  substantial  injury 
to  the  corporation,  or  at  least  to  the  complaining  stockholder. 
If  the  injury  is  slight  and  inconsiderable,  and  affects  all  stock- 
holders alike,  and  no  other  stockholder  complains,  it  will  not 
afford  ground  of  equitable  relief.'  Thus,  it  was  held  that  a 
purchase  made  by  a  corporation  would  not  be  set  aside  because 
one  of  the  directors  was  shown  to  have  been  interested  in  it, 
where  it  wrought  no  damage  to  the  complaining  stockliolder.* 
So,  where  a  contract  with  a  corporation  is  fulfilled  to  the  satis- 
faction of  the  directors,  and  it  appears  that  the  work  is  bene- 
ficial  to  the  corporation,  and  done  on  favorable  terms,  a  court 

*  See,  for  example,  Slattery  v.  St.  '  Gorham  v.  Gilson,  28  Cal.  479. 

Louis  &c.  Trans.  Co.,  91  Mo.  217;  s.  c.  '  Albera  v.  Merchants'  Exchange, 

«0  Am.  Rep.  245;  4  S.  "W.  Eep.  79;  45  Mo.  App.  206. 
and  other  cases  cited  in  the  preced-  ♦  Hill  v.  Nisbet,  100  Ind.  341. 

ing  section. 
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of  equity  will  not  enjoin  the  payment  of  the  stipulated  com- 
pensation, on  the  allegation  of  one  of  the  stockholders  that 
there  is  a  secret  agreement  hetween  one  of  the  directors  and  the 
contractor  to  divide  the  profits.'  So,  where  a  corporation  was 
insolvent  and  unable  to  continue  its  business,  and  the  direct- 
ors sold  the  corporate  property  to  a  new  corporation,  of  which 
they  were  the  officers  and  stockholders,  and  certain  stock- 
holders of  the  old  corporation  brought  an  equitable  action, 
alleging  that  the  property  had  been  sold  for  less  than  its  value, 
it  was  held  that  they  could  not  undo  the  transaction,  but  could 
recover  only  the  losses  sustained  by  the  old  corporation  by 
reason  of  the  price  received;  and  it  appearing  that  the  prop- 
erty sold  for  more  than  it  was  worth,  and  that  the  old  cor- 
poration and  its  stockholders  were  the  gainers  through  the 
transaction,  — it  was  held  that  the  plaintiffs  were  not  entitled  to. 
any  relief.*  So,  a  stockholder  of  a  railroad  company  has  no 
standing  in  a  court  of  equity  to  claim  an  injunction  against  a 
scheme  of  reorganization,  after  the  foreclosure  of  a  mortgage 
upon  the  property,  which  scheme  provides  for  the  refunding^ 
of  the  bonded  debt  at  a  longer  time  and  reduced  rate  of  inter- 
est, and  allows  each  stockholder  to  retain ,  his  shares  and 
interest  in  the  property  upon  paying  his  pro  rata  share  of  th© 
floating  indebtedness  and  the  expense  of  reorganization.  The 
reason  given  for  the  holding  was,  that  the  arrangement  seemed 
to  be  the  best  possible  arrangement  for  all  parties,  and  that, 
the  complaining  stockholders  would  be  in  no  worse  condition 
than  before,  if  they  did  not  accept  it;  in  other  words,  it  gave- 
them  something,  whereas  an  absolute  foreclosure  would  have 
wiped  out  their  stock,  leaving  them  with  nothing.'  Besides, 
the  complaining  stockholder  did  not  suggest  any  other  method 
by  which  the  financial  embarrassments  of  the  company  could 
be  met. 


'  Havens  v,   Hoyt,  6   Jones  Eq.      suit  was  brought  for  the  purpose  of 
(N.  0.)  115.  undoing  the  transaction. 

'  Manufacturers'  &o.  Bank  v.  Big  '  Carey  v.  Houston  &o.  K,  Co.,  45 

iyiuddy  Iron  Co.,  97   Mo.  38.    The     Ped.  Eep.  438. 
court  did  nol  understand  that  the 
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§  4493.  When  Necessary  to  Allege  and  Prove  Bad. 
IFaitb.  —  It  has  been  reasoned  in  one  court  that  the  acts 
of  directors  can  be  inquired  into  at  the  suit  of  the  stock- 
holders only  when  bad  faith  can  be  imputed.*  But  this  is 
-quite  off  the  track,  unless  the  language  is  restrained  to  facts 
■of  particular  cases.  If  the  act  sought  to  be  redressed  is  ultra 
vires,  and  involves  an  application  of  the  joint  funds  contrary 
to  the  governing  statute  or  scheme  of  incorporation,  then 
such  an  application,  although  honestly  intended,  may  be 
restrained  at  the  suit  of  a  dissenting  stockholder,^  and  wholly 
without  reference  to  the  motives  with  which  it  was  under- 
taken. Moreover,  the  misconduct  of  the  trustee  may  as  well 
■consist  in  failing,  through  gross  negligence,  to  discharge  the 
duties  of  the  trust  which  he  has  assumed,  as  in  active  fraud 
or  bad  faith;  and  while,  for  losses  through  mere  negligence, 
an  action  at  law  by  the  corporation,  or  its  receiver  or  other 
lepresentative,  would  be  the  ordinary  remedy,'  yet  equity  will 
not  refuse  its  aid  in  such  a  case,  if  such  aid  is  necessary  to 
-the  doing  of  full  justice.*  The  proper  and  better  view  is,  that 
to  constitute  an  illegal  application  of  the  funds  or  money  of  a 
■corporation,  it  is  not  necessary  that  there  should  be  any 
intentional  wrong  or  actual  fraud;  and  that  to  give  a  court 
of  equity  jurisdiction  in  such  a  case,  the  plaintiff  need  not 
allege  or  prove  any  actual  and  willful  fraud  or  collusion  on 
"the  part  of  the  company,  its  directors,  or  others.'  Again, 
there  are  arrangements  which  courts  of  equity  will  set  aside 
on  grounds  of  public  policy,^  simply  because  they  operate  to 
place  the  directors  in  a  position  antagonistic  to  the  interests 
of  the  stockholders,  whose  trustees  they  are.  Where,  for 
instance,  the  managers  of  a  railroad  corporation  purchase  for 
«uch  corporation  a  controlling  interest  in  the  stock  of  a  con- 
necting road,  for  the  purpose  of  making  themselves,  as  con- 
trolling  managers  of  the   connecting   road,  contracts   more 

»  Butts  V.  Wood,  38  Barb.  (N.  Y.)  *  Ante,  §  4119. 

181.  »  March    v.  Eastern   E.    Co.,    43 

»  Post,  §§  4519,  4520.  N.  H.  515. 
•  Ante,  §  4100,  et  seq.;  4118,  et  seq.  •  Ante,  §  4011. 
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favorable  to  the  road  than  to  their  own  corporation,  and  suc- 
•eeed  in  accomplishing  their  purpose,  the  question  whether 
the  arrangement  is  fair  or  just  will  not,  according  to  the  best 
^iew,  be  debated  in  a  court  of  equity.  "  The  directors  are 
trustees,  and  the  stockholders  are  the  cestuis  que  trust.  Like 
•all  other  persons  where  such  relation  exists,  he  cannot,  as 
buyer  for  his  corporation,  buy  of  himself  against  the  objec- 
tion of  his  cestui  que  trust;  nor,  as  seller  for  the  corporation, 
become  the  purchaser;  nor,  being  its  agent  and  trustee,  con- 
tract with  himself,  or  secure  to  himself  advantages  not  com- 
jnon  to  other  stockholders,  —  because  such  contracts  and 
relations  are  likely  to  bring  him  in  conflict  with  his  duty 
-and  self-interest,  and  tempt  him  to  be  unfaithful  to  the  supe- 
rior obligations  he  has  assumed."  ^  While  it  is  true  that  the 
.authorities  are  not  unanimous  on  this  question,  some  of  them 
jutting  the  burden  on  the  trustee  of  proving  fairness,  and 
•others  putting  it  upon  the  beneficiaries  of  proving  fraud,  yet 
the  better  rule  is,  that  relations  assumed  by  the  directors  of 
•a  corporation,  the  essential  nature  of  which  is  to  tempt  them 
to  corrupt  actions,  and  to  the  betrayal  of  the  rights  of  their 
-constituents,  will  be  enjoined  at  a  suit  of  any  of  those  con- 
cstituents.''  But  where  the  conduct  imputed  is  not  ultra  vires, 
-and  may,  for  aught  that  appears  on  the  face  of  the  complaint, 
consist  as  well  with  good  faith  as  with  bad  faith,  then  the 
-pleader,  in  charging  bad  faith,  ought  to  set  out  facts  or  cir- 
cumstances tending  to  show  bad  faith;  the  mere  allegation 
that  acts,  innocent  in  themselves,  were  done  in  bad  faith,  is 
the  mere  use  of  an  epithet,  and  is  not  good  pleading,  and 
:«uch  a  bill  is  demurrable.' 

§  4494.  What  Laches  will  Deprive  Shareholders  of  Be- 
lief.—  In  this  case,  as  in  others,  the  shareholders  will,  by 
unreasonable  delays,  lose  their  right  to  relief  in  equity.*     The 

'  Pearson  v.  Concord  E.  Co.,  62  N.  H.  537 ;  s.  c.  13  Am.  St.  Rep.  590. 

'  Ibid.  *  Ante,  §  4367 ;  post,  §  5299,  et  scq.; 

<   •  Perry  v.  Tuscaloosa  Cotton-Seed     Peabody  v,  Flint,  6  Allen  (Mass.),  52; 

Oil-Mill    Co.,   93    Ala.   364;    s.  c.  9     Dunphy     v.     Traveller     Newspaper 

South.  Kep.  217.  Asso.,  146    Mass.    495 ;    Kirtland    v. 
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doctrine  is  that  where  the  stockholders  stand  by  and  witness 
a  course  of  action  without  objecting,  their  supineiiess  is  con- 
strued into  an  acquiescence  or  ratification,'^  and  they  will  not  be 
heard  in  equity  to  complain,  after  the  lapse  of  such  a  length 
of  time  that  other  rights  may  supervene  which  it  would  b© 
inequitable  to  disturb.  It  is  against  good  conscience  that  one- 
having  the  power  to  prevent  a  voidable  act  should  stand  by 
and  see  his  associates  expend  money  which  may  result  to  hia 
benefit,  and  afterwards  charge  them  with  the  consequences  of 
it  if  it  turns  out  the  other  way.^  In  the  application  of  this 
doctrine  it  can  make  no  difference  that  the  act  complained  of 
was  ultra  vires  in  the  sense  of  being  beyond  the  powers  of  the 
corporation  itself.'  But  it  is  not  an  unreasonable  conclusion, 
that  where  the  act  is  not  ultra  vires,  the  stockholder  rests 
under  a  stronger  obligation  of  objecting  to  a  course  of  action, 
which  is  being  taken  by  the  managers  of  the  corporation.* 
AVe  shall  have  occasion  to  note  the  principle'  that  where 
one  stockliolder  sues  to  redress  frauds  and  breaches  of 
trust  committed  by  the  directors  and  managers,  he  proceeds 
in  right  of  all  stockholders  similarily  interested  with  him. 
It  would,  therefore,  follow  that  those  stockholders  who  do  not 
join  as  plaintiffs  of  record  in  such  an  action  are  not  subject 
to  the  imputation  of  laches,  while  one  of  their  number  is 
prosecuting  a  suit  seeking  to  impeach  the  action  complained 


PurdyUniversity,  7  Lea  (Tenn.),243;  Patchett,   33  Beav.  595;    Graham  v.' 

Watts'  Appeal,  78  Pa.  St.  370 ;  Jesup  Birkenhead  &c.  R.  Co.,  2  Macn.  &  G. 

■e.  niinois  &c.  E.  Co.,  43  Fed.  Eep.  146;  s.  c.  12  Beav.  460;  2  Hall  &  T. 

483;    Haar   v.    Consolidated  Carsen  450;    Fooks  v.  London  &c.   R.  Co., 

River  Dredging  Co.,  17  N.  Y.  Supp.  17  Jur.  365.    See  especially  with  ref- 

25 ;   Catlin  v.  Green,  120  N.  Y.  441 ;  erence  to   enjoining   ultra  vires  acts, 

s.  c.  31  N.  Y.  St.  Rep.  532;  24  N.  E.  post,  5  4519. 

Rep.  941;   Foster  v.  Mansfield  Cold  *  Burgess    v.    St.    Louis  &c.   Co,, 

Water  &c.  R.  Co.,  36  Fed.  Rep.  627;  99  Mo.  496. 

Metropolitan    Elevated    R.    Co.    v.  »  Watts'  Appeal,  78  Pa.  St.  370. 

Manhattan  R.  Co.,  11  Daly  (N.  Y.),  '  Burgess    v.    St.   Louis    &c.  Co., 

373;   s.  c.  14  Abb.  N.  Cas.  (N.  Y.)  99  Mo.  496;  Watts'    Appeal,  78  Pa. 

a03;    Leo  v.  Union  Pacific  R.  Co.,  St.  370. 

19  Fed.  Rep.  283 ;  Sbaaber's  Appeal,  *  Leo   v.    Union   Pacific    R.  Co., 

17  Atl.  Rep.  209 ;   Hodgson  v.  Powis,  19  Fed.  Rep.  283. 

a  De  Gex,  M.  &  G.  6;   Gregory  v.  '  Fo»t,  §  4566,  et  seg., 
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of.*  In  short,  if  a  stockholder  intends  to  treat  an  act  of  the 
corporation  as  illegal,  and  to  hold  the  directors  personally- 
answerable,  he  must  tell  them  so.  He  cannot  stand  by  and  see 
it  done,  objecting  to  it  on  other  grounds,  and  then  hold  them 
responsible  for  reasons  not  alleged  in  opposition  at  the  time.* 

§  4495.  Instances  of  Such  Laches.— What  delay  will  raise 
such  an  imputation  of  laches  as  will  repel  a  shareholder  will  depend 
upon  the  circumstances  of  each  particular  case;  and  therefore  no 
general  rule  can  be  stated  wnder  this  head.  Where  the  transaction 
which  the  bill  sought  to  open  up  extended  back  through  several 
years;  where  the  plaintiffs  had  delayed  three  years  and  a  half  after 
the  making  of  the  mortgage  of  which  they  complained,  and  until 
they  had  sought  the  aid  of  the  Legislature;  where  no  excuse  was 
shown  for  such  delay,  and  it  did  not  appear  that  they  had  since 
gained  any  important  information, — the  court,  considering  that  the 
decree  which  they  sought  might  injuriously  affect  many  persons 
who  had  become  stockholders  and  bondholders  during  the  period  of 
this  delay,  sustained  a  demurrer  to  the  bill.*  So,  where  shareholders 
complained  of  ultra  vires  acts,  which  they  had  acquiesced  in  for  six 
years,  they  were  held  barred  of  their  remedy.*  So,  it  has  been  held 
that,  where  notice  of  purchase  of  shares  is  given  to  the  directors 
and  stockholders,  and  the  purchaser  regularly  votes  upon  the  same, 
and  expends  large  sums  for  the  benefit  of  the  corporation  under  a 
resolution  of  the  stockholders,  a  minority  of  them  will  not,  after  the 
lapse  of  a  period  ranging  from  seven  to  fifteen  years  after  the  mak- 
ing of  such  purchase,  be  heard  to  complain  that  the  purchaser,  being 
the  majority  stockholder,  has  procured  the  mismanagement  of  the 
corporation,  nor  that  such  purchaser,  being  a  corporation,  had  no 
power  under  its  charter  to  make  the  purchases.*  So,  it  has  been 
held  that  stockholders  cannot  have  an  agreement  by  its  officers  can- 
celed after  it  has  been  acted  upon  by  the  other  party  for  more  than 
twenty  years,  on  the  ground  that  they  have  just  discovered  the  facts 

'Metropolitan  Elevated   E.    Co.  »  Peabodyn.  Flint,  6  Allen  (Mass.), 

V.     Manhattan     Elevated    E.    Co.,  52. 

11  Daly  (N.  Y.),  373;    s.  c.  14  Abb.  *  Gregory   v.   Patchett,   33   Beav. 

N,  Cas.  (N.  Y.)  103.  595. 

"  Hodges  V.  New  England  Screw  ^  Alexander  v.  Searcy,  81  Ga.  536 ; 

Co.,  3  B.  I.  9;  Graham  v.  Birken-  s.  c.  12  Am.  St.  Kep.  337 ;  SS.E.Eep. 

bead  &c.  E.  Co.,  2  Macn.  &  G.  146;  630. 
s.  c.  14  Jur.  494;  6  Eng.  L.  &  Eq.  132. 
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entitling  them  to  such  cancellation,  where  they  could,  by  the  exer- 
cise of  even  slight  diligence,  have  discovered  such  facts  at  any  time 
after  the  execution  of  the  agreement.'  In  another  case  a  railroad 
company  entered  into  an  agreement  with  the  defendant  and  another, 
as  trustees  for  the  purchase  of  the  franchise  and  property  of  a  rail- 
road, by  which  the  company  agreed  to  lease  its  franchise,  rights, 
and  privileges  to  a  new  company,  to  be  organized  by  the  trustees, 
and  to  receive  therefor  a  specified  amount  of  the  stock  of  the  new 
company.  It  was  provided  that,  in  case  the  new  company,  at  any 
time  during  the  period  of  the  lease,  should  issue  mortgage  bonds, 
the  holders  of  said  stock,  so  transferred,  should  have  the  right  to 
exchange  their  stock  for  an  equal  amount  of  the  bonds.  The  agree- 
ment was  carried  out,  the  stock  delivered  in  payment  for  the  lease 
was  soon  thereafter  sold  and  transferred  by  the  lessor,  but  the  trans- 
fer was  not  entered  on  the  books  of  the  new  company.  Subsequently 
the  new  company  issued  mortgage  bonds.  Nine  years  thereafter, 
and  after  the  new  company  had  passed  into  the  hands  of  a  receiver 
and  its  stock  had  become  worthless,  the  plaintifif,  who  was  the  owner 
of  a  portion  of  the  stock  so  transferred,  presented  the  same  to  the 
defendant  and  demanded  that  it  should  be  exchanged  for  bonds, 
and, this  having  been  refused,  brought  an  action  to  recover  the  value 
of  the  bonds.  It  was  held  that  plaintiff  and  the  previous  owners 
of  his  stock  were  chargeable  with  laches  in  the  exercise  of  the  option, 
and  so  had  waived  all  right  to  elect  to  exchange  the  stock  for  bonds.^ 
Where,  under  the  circumstances  of  another  case,  the  stockholder 
stood  by  for  seven  years,  permitting  a  certain  course  of  corporate 
action  to  take  place  without  doing  more  than  express  a  mere  dissent 
and  then  attempted  to  call  his  fellow-corporators  to  account  in 
equity,  it  was  held  that  he  was  barred  by  his  laches.'  Where  a 
stockholder  brought  a  suit  in  equity  to  set  aside  as  fraudulent  a 
decree  foreclosing  a  mortgage  on  the  corporate  property,  ten  years 
after  the  rendition  of  the  decree  of  foreclosure,  it  was  held  that  he 
was  precluded  by  his  laches  from  having  any  relief,  because  he 
knew  or  should  have  known  of  the  facts  of  which  he  alleged  igno- 
rance.* But  under  the  circumstance  of  another  case,  a  delay  of 
eight  years  was  held  not  to  be  such  an  acquiescence  as  would  repel 

'  Jesup  V.  Illinois  &c.  E.  Co.,  43  Fed.  Eep.  483 
'  Catlin  V.  Green,  120  N.  Y.  441;  '  Watts' Appeal,  78  Pa.  St.  370, 394. 

s.  c.  31  N.  Y.  St.  Rep.  532;  24  N.  E.  *  Foster  v.  Mansfield  Cold  Water 

Kep.  941.  &c.  E.  Co.,  36  Fed.  Eep.  627. 

3330 


KEMEDiES  IN  EQUITY.     [4  Thomp.  Corp.  §  44:97. 

the  shareholder,  where  there  was  no  evidence  tending  to  show  that 
anyone  had  been  misled  to  his  prejudice  by  such  acquiescence/ 

§  4496.  Corporation  Estopped  by  a  Ratification  by  its 
Shareholders. — Although  the  shareholders  cannot  act  for  the 
corporation  except  through  the  prescribed  channels, — that  is 
to  say,  through  the  board  of  directors  or  trustees  which  they 
elect,  and  the  ministerial  officers  and  agents  appointed  by 
such  directors  or  trustees,  —  so  that  a  deed  to  the  corporate 
property,  executed  by  all  the  shareholders,  would  not  be  a 
good  deed,  though  it  might,  under  some  circumstances,  be 
validated  in  equity,"  and  under  others  be  set  aside  as  a  cloud 
upon  the  title  of  the  corporation,' — yet  a  voidable  act  by  the 
officers  of  the  corporation  in  breach  of  their  trust,  and  in 
fraud  of  the  rights  of  the  corporation,  may  be  ratified  by  the 
stockholders  so  as  to  estop  the  corporation  from  afterwards 
maintaining  an  action  to  undo  it."*  When,  therefore,  the 
managing  officers  of  the  corporation  transferred  to  one  of  its 
members  certain  shares  which  had  been  issued  to  a  third 
person  and  reconveyed  to  the  corporation,  and  the  transfer 
was  made  at  less  than  their  real  value,  but  the  other  stock- 
holders acquiesced  in  the  transaction  with  knowledge  for 
three  years,  at  which  time  the  shareholder  receiving  the 
transfer  died, — it  was  held  that  the  corporation  could  not 
thereafter  maintain  an  action  against  his  executors  to  compel 
the  surrender  and  cancellation  of  the  shares.^ 

§  4497.  Conduct  Estopping  the  Shareholder  from  Assert- 
ing Kights  in  the  Corporation.  —  A  stockholder  may  also  in 
many  cases  be  estopped  by  his  conduct  from  maintaining  a 
suit  in  equity,  or  from  defending  in  such  a  suit,  for  the  pur- 
pose of  asserting  rights  in  the  corporation  or  influencing  the 

*  Davis  V.  Gemmell,  70  Md.  356,  Kelsey  v.  National  Bank,  69  Pa.  St, 
378 ;  s.  c.  17  Atl.  Eep.  259.  426;  Mount  WasHngton  Hotel  Oo.  v. 

'  Ante,  §1073;  post,  §  6202.  Marsh,  63  N.  H.  230;  Hotel  Oo.  v. 

»  Post,  §  5096.  Wade,  97  TJ.  S.  13. 

*  St.  Croix  Lumber  Co.  ■;;.  Mittle-  ^  St.  Croix  Lumber  Co.  v.  Mittle- 
Btadt,   43  Minn.   91 ;  s.  c.  44  N.  W.  stadt,  supra. 

Eep.  1079.    To  the  same  effect,  see 
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disposition  of  its  assets.^  This  may  be  illustrated  by  a  case 
where  a  stockholder  in  an  insolvent  mining  corporation 
joined  in  a  bill  to  have  the  corporation  dissolved  and  wound 
up;  was  instrumental  in  having  a  receiver  appointed,  by 
whom  a  sale  and  conveyance  of  the  property  of  the  corpora- 
tion was  made,  which,  however,  turned  out  to  be  invalid;  and 
Was  also  instrumental  in  organizing  a  new  company  and 
inducing  it  to  purchase  the  property  and  to  expend  large 
sums  in  improving  and  developing  it.  Under  these  circum- 
stances it  was  held  that  he  was  estopped  from  asserting  any 
interest  as  a  stockholder  of  the  old  company  against  the  new 
one.^  We  shall  elswhere  see,"  that  the  acquiescence  in  a 
state  of  things  by  all  the  stockholders  in  a  corporation  may 
amount  to  a  ratification  by  the  corporation.  It  must  follow 
that  where  the  corporation  is  thus  estopped,  the  stockholders 
are  estopped,  and  vice  versa;  and  where  an  action  was  brought 
by  the  corporation  and  the  stockholders,  it  was  reasoned  in 
substance  that  if  the  stockholders  were  destitute  of  equity  no 
relief  could  be  accorded  to  the  corporation.*  So,  where  the 
stockholders  of  a  railroad  company  unanimously  voted,  at  a 
special  meeting,  to  aid  another  railroad  company,  under  the 
provisions  of  a  statute,  by  indorsing  its  bonds,  it  was  held 
that  this  estopped  a  stockholder  from  maintaining  a  bill  in 
equity  against  the  corporation  to  restrain  it  from  so  acting, 
although  the  complaining  stockholder  attended  the  meeting 
by  proxy  and  dissented,  but  declined  to  vote,  when  his  vote 
would  have  controlled  the  action  of  the  meeting.^  So,  where 
a  stockholder  in  a  railroad  corporation  had  signed  a  con- 
tract disposing  of  its  assets,  knowing  its  contents,  and  had 
voted  at  corporate  meetings  to  carry  it  into  effect,  it  was 
held  that  he  was  estopped  from  afterwards  calling  it  in 
question,  no  fraud   being  shown.'     So,  where  a  stockholder 

'See,   for  the  principle,   Rex    v.  ers' Loan  &c.Co.,  ISColo.  587;  s.  c.  22 

College  of  Physicians,  5  Burr.  2740.  Pac.  Eep.  954. 

^  St.  Louis  &c.  Mining  Co.  v.  San-  '  Zabriskie    v.   Cleveland   &c.  B. 

doval  &c.  Mining  Co.,  116  111.  170.  Co.,  23  How.  (U.  S.)  381. 

"  Post,  §  5314.  «  Clarke  v.   Omaha  &c.  E.  Co.,  4 

*  Arkansas  River  &c.  Co.  v.  Farm-  Neb.  458. 
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has  acquiesced  generally  in  a  transaction,  and  accepted,  in  the 
form  of  dividends, profits  derived  from  it,  he  is  estopped  from 
setting  up  that 'it  was  ultra  vires}  So,  where  a  stockholder 
had,  at  a  corporate  meeting,  voted  in  favor  of  making  a  sale 
of  its  property,  and  had  at  another  such  meeting  voted  in 
favor  of  ratifying  such  sale,  it  was  held  that  he  would  not  be 
heard  to  complain,  in  a  suit  in  equity,  that  the  property  had 
been  sold  for  less  than  its  value.^  Again,  where  the  stock- 
liolder  sues  in  equity  to  set  aside  an  ultra  vires  contract  made 
by  the  corporation  with  a  third  person,  under  which  contract 
the  corporation  has.  received  benefits,  an  estoppel  may  arise, 
growing  out  of  the  fact  that  the  corporation  retains  tlie  bene- 
fits; and  as  the  action  of  the  stockliolder  proceeds  in  right  of 
the  corporation,  it  cannot  succeed  unless  it  is  accompanied 
with  an  offer  to  restore  the  benefits  so  received.'  It  was  so 
held  where  a  corporation  had  issued  bonds  in  violation  of  a 
statute,  and  a  shareholder  of  the  corporation,  who  had  parti- 
cipated, as  president  of  the  company,  in  the  unlawful  issue, 
brought  a  suit  in  equity  against  one  who  held  them  as  pledgee 
to  secure  their  cancellation.*  In  such  a  case  the  governing 
principle  is,  that  one  who  seeks  equity  must  do  equity;  and 
that  a  voidable  contract  must  be  avoided  in  toto,  and  cannot 
be  affirmed  in  part  and  disaffirmed  in  part,  —  affirmed  so  far 
as  it  is  beneficial  and  disaffirmed  so  far  as  it  is  harmful.  So, 
it  has  been  held  that  a  stockholder  who,  having  a  knowledge 
of  a  certain  defect  in  the  preliminary  organization  of  the  cor- 
poration, has  voted  for  certain  persons  as  directors,  and  such 
persons  have  been  elected  directors,  and  have  acted  as  such 
for  the  corporation,  the  stockholder  so  voting  will  not  be 
allowed  to  file  an  information  in  the  nature  of  a  quo  warranto 
for  the  purpose  of  ousting  the  directors  so  elected.^  The  court 
adopt  the  following  language  of  a  standard  writer  on  the  law 

'  McNab  V.  McNab  Man.   Co.,  41  ^  Manufacturers'  Savings  Bank  v. 

N.   Y.   St.   Eep.   906;    s.  c.  62  Hun  Big  Muddy  Iron  Co.,  97  Mo.  38,45. 
(N.   Y.),  18;     16  N.  Y.   Supp.    448.  ^  Post,  ^  6003. 

Somewhat  to  the    same    effect,  see  *  Hinckley  v.  Pfister,  83  Wis.  64; 

Live  Stock  Asso.  v.  Levy,  3  N.  Y.  St.  s.  c.  53  N.  W.  Rep.  21. 
Eep.  514.  °  Cole  v.  Dyer,  29  Ga.  434. 
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of  corporations:  "A  general  principle  on  which  the  court 
acts  with  respect  to  the  qualification  to  be  a  relator  is,  that  he 
who  has  concurred  in  inducing  a  party  to  exercise  an  office, 
cannot  be  heard,  on  an  application  to  turn  him  out  of  the 
office."  ^  On  the  other  hand,  where  the  stockholder  is  suing 
to  enforce  a  right  accruing  to  him  individually,  and  not 
a  right  accruing  to  the  corporation  or  to  himself  as  a 
stockholder  therein,  as  where  he  has  a  contract  with  the 
corporation  which  the  corporation  elects  not  to  perform,  by 
dissolving  and  going  out  of  existence,  —  the  fact  that  the 
stockholder  has  attended  meetings  of  the  stockholders  at 
which  they  determined  to  dissolve  the  corporation  and  to  wind 
up  its  affairs,  does  not,  it  has  been  held,  estop  him  from  main- 
taining an  action  against  the  liquidator  of  the  corporation,  after 
such  dissolution,  for  a  breach  of  his  contract  with  the  corpo- 
ration,—  it  appearing  that  he  did  not  vote  for  the  resolution 
of  dissolution,  and  that  he  would  have  been  powerless  to  pre- 
vent it,  although  he  made  no  effort  to  do  so.** 

§  4498.  "What  Persons  have  the  Standing  of  Shareholders 
to  Invoke  This  Belief. —  The  general  rule  is  that  to  entitle  a 
party  to  relief  by  injunction  against  illegal  or  fraudulent  pro- 
ceedings of  corporate  officers,  he  must  be  a  stockholder  of  the 
corporation.'  For  instance,  one  who  is  merely  the  creditor 
of  a  shareholder  cannot  maintain  a  suit  in'  equity  for  a  decree 
compelling  the  corporation  to  declare  and  pay  dividends  upon 
its  shares.^  The  general  theory  on  which  the  courts  act  is 
that,  in  order  to  maintain  a  bill  to  redress  wrongs  to  the  cor- 
poration, the  stockholder  must  either  be  a  stockholder  de 
jure,OT  he  must  have  a  vested  right  to  the  shares  in  the  cor- 
poration, so  that  the  corporation  could  not  resist  a  demand 
by  him  to  be  registered,  as  a  shareholder  and  to  receive  a 
certificate   as   such.     Thus,  it   has   been   held   that   holders 

'  Grant  Corp.  254,  citing  cases. 

»  Schleider  v.  Dielraan,  44  La.  An.  New  York  Iron  Mine,  4  N.  Y.  Supp. 
462;  s.  c.  10  South.  Eep.  934,  937.  836;  56  N.  Y.  Super.  Ct.  236. 

'  Roebling  Sons'  Co.  v.  First  Nat.  *  Berford  v.  New  York  Iron  Mine, 

Bank,  30  Fed.  Eep.  744;  Berford  v.      supra. 
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of  corporate  shares  who  are  not  enrolled  as  such  on  the  com- 
pany's books,  cannot  petition  for  a  dissolution  of  the  com- 
pany, under  a  statute,  by  reason  of  its  failure  to  pay  a  certain 
annual  dividend.^  But,  on  the  other  hand,  it  has  been  main- 
tained, on  unanswerable  reasons,  that  a  pledgee  of  corporate 
shares  has  a  standing  in  equity  to  remove  a  cloud  from  the 
title  of  the  corporation  to  its  land.^  Nor  can  the  principle 
above  stated  have  any  just  application  where  a  stockholder 
has  a  right  to  have  his  name  placed  as  such  on  the  books  of 
the  corporation,  but  the  officers  wrongfully  refuse  to  do  so. 
This  wrongful  refusal  cannot  operate  to  disable  him  from 
demanding  that  a  contract  made  by  the  corporation  be  can- 
celed on  the  ground  that  it  is  ultra  vires?  It  has  even  been 
held  that  one  who  has  transferred  his  shares  for  a  formal 
purpose,  for  instance,  for  the  purpose  of  facilitating  the 
winding  up  of  the  company,  is  still  the  equitable  owner  of 
them,  and  as  such  may  sue  as  a  stockholder  to  recover 
unappropriated  assets  of  the  corporation.^  But  one  who 
expects  to  become  the  owner  of  shares  in  a  corporation  can- 
not, before  becoming  such  owner,  be  heard  in  equity  to  com- 
plain of  ultra  vires  acts  of  the  corporation,  nor  permitted 
to  interfere  with  the  affairs  of  the  company.^  Moreover,  the 
complaining  stockholder  must  occupy  a  meritorious  position 
as  between  himself  and  his  corporation:  he  must  have  com- 
plied with  the  terms  of  his  subscription  by  paying  for  his 
shares,"  or  otherwise  yielding  the  consideration  for  which 
they  were  issued.^  Thus,  a  subscriber  to  the  stock  of  a  cor- 
poration organized  for  pecuniary  gain,  who  has  never  paid 
anything  for  his  shares,  who  has  neglected  to  pay  the  assess- 
ments made  by  the  directors,  and  who  has  suffered  his  shares 


1  Armstrong  v,  Herancourt  Brew.  °  Mayer  v.  Denver  &c.  R.  Co.,  38 

Co.,  26  Ohio  L.  J.  93.  Fed.  Eep.  197 ;  s.  c.  6  Bail.  &  Corp. 

'  Baldwin  v.  Canfleld,  26  Minn.  43,  L.  J.  49. 

'  Carson  v,  Iowa  City  Gas  Light  °  Landes  v.  Globe  Planter   Man. 

Co.,  80  Iowa,  638,  644;  s.  c.  45  N.  W.  Co.,  73  Ga.  176. 
Eep.  1068.  '  Busey   v.  Hooper,  35   Md.    15; 

*  Thompson  v.  Stanley,  20  N.  Y.  «.  c.  6  Am.  Eep.  350. 
Supp.  317, 
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to  be  forfeited  for  non-payment  of  such  assessments,  cannot 
be  regarded  as  a  stockholder  in  such  a  sense  as  to  permit 
him  to  object  to  any  disposition  which  a  court  of  equity  may 
make  for  the  distribution  of  the  assets  of  the  corporation.-' 
So,  a  stockholder  in  one  of  four  companies,  which  had  been 
consolidated  under  the  provisions  of  a  statute,  who  had  not  con- 
verted his  stock  into  the  stock  of  the  consolidated  company 
as  the  statute  authorized  him  to  do,  had  no  standing  to  main- 
tain a  stockholder's  bill  against  such  company.^  Where  a 
single  stockholder  petitioned  successfully  m  a  State  court  for  a 
receiver  of  an  insolvent  national  bank  which  was  in  process  of 
voluntary  liquidation,  it  was  reasoned  that  if  he  had  purchased 
a  single  share  of  stock  in  the  corporation  for  the  purpose  of 
giving  him  a  standing  to  bring  the  action,  he  would  not  be 
held  to  have  such  an  interest  in  the  company  as  would 
entitle  him  to  the  relief  sought;  yet  as  it  appeared  that  he 
was  the  equitable  owner  of  ten  other  shares  in  respect  of 
which  he  would  be  assessable  in  favor  of  creditors,  it  was 
held  that  he  was  entitled  to  bring  the  action." 

§  4499.  Shareholder  must  First  Exhaust  his  Remedy 
within  the  Corporation.  —  A  bill  by  one  or  more  sharehold- 
ers in  behalf  of  the  general  body  cannot  be  maintained  unless 
it  shows  that  the  plaintiffs  have  exhausted  the  means  of  put- 
ting the  corporation  in  motion.*  If  the  grievance  complained 
of  will  admit  of  a  temporary  delay,  so  that  ultimately  the  cor- 
poration will,  in  its  own  person,  be  able  to  appear  as  a  party 


'St.    Louis    &c.    Mining    Co.    v.  Paige  (N.  Y.),  222;  s.  c.  24  Am.  Dec. 

Sandoval    &c.   Mining  Co.,   116   111.  212;  Allen  v.  Curtis,  26  Conn.  456; 

170.  Forbes    v.    Whitlock,    3    Edw.    Oh. 

2  Philadelphia  &c.  E.  Co.  v.  Cata-  (N.  Y.)  446;  Hersey  d.  Veazie,  24  Me. 

wissa  E.  Co.,  53  Pa.  St.  20.  9;  s.  c.  41  Am.  Dec.  364;  Colquitt  v. 

'  Elwood  V.  First  Nat.  Bank,  41  Howard,  11  Ga.  556 ;  Brewer  v.  Bos- 
Kan.  475 ;  B.  c.  21  Pac.  Eep.  673 ;  10  ton  Theatre,  104  Mass.  378 ;  Jones  v. 
Eail.  &  Corp.  L.  J.  34.  Johnson,  10  Bush  (Ky.),  649;  s.  c.  3 
~*Mozley  v.  Alston,  1  Phill.  Oh.  E.  1. 9 ;  Hodges  i;.  New  England  Screw 
790;  Orr  v.  Glasgow  &c.  E.  Co.,  6  Co.,  1  E.  I.  312;  s.  c.  53  Am.  Dec. 
Jur.  (n.  s.)  877;  Foss  v.  Harbottle,  2  624;  Deaderick  v.  Wilson,  8  Baxt. 
Hare,  461;  Eohinson  v.  Smith,  3  (Tenn.)  109. 
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plaintiff  to  establish  its  rights  or  redress  its  .wrongs,  it  has 
been  considered  that  there  is  no  apparent  necessity  for  a  pro- 
ceeding by  the  stockholders  in  their  own  behalf.  "Annual 
meetings,"  said  Wells,  3.,^  "  even  if  special  meetings,  are 
impracticable,  secure  to  tlie  corporators  ample  means  of  cor- 
recting abuses  practiced  by  their  officers,  so  far  as  correction 
is  desired  by  the  majority,  or  by  the  corporation  as  a  body. 
It  is  not  to  be  presumed  that  the  body  of  the  corporators  will 
tolerate  a  wrong  in  their  .elective  officers,  by  which  they  are 
themselves  defrauded."  But  where  it  appears  that  a  majority 
of  the  stockholders  are  sacrificing  the  interests  of  the  minor- 
ity for  their  individual  profit,  with  the  concurrence  of  the 
directory,  it  is  clear  that  the  remedy  just  pointed  out  does  not 
exist.  The  majority  will  continue  to  fill  the  board  of  direct- 
ors with  persons  subservient  to  their  fraudulent  designs  and 
practices.  Under  such  circumstances,  the  minority  are  enti- 
tled to  resort  to  a  court  of  equity  for  redress.^ 

§  4500.  Failure  of  the  Corporation  to  Sue,  a  Condition 
Precedent.  —  Where  the  complaining  shareholders  do  not  sue 
to  redress  grievances  peculiar  to  themselves,  but  proceed  in 
right  of  the  corporation,  or,  what  is  the  same  thing,  in  right  of  all 
the  shareholders,  then  the  failure  or  refusal  of  the  corporation 
itself  to  demand  redress  is  a  condition  precedent  to  the  right 
of  the  shareholders  to  sue  or  to  appear  as  plaintiffs,^  unless  a 

1  Brewer  v.  Boston  Theatre,  104  39  Oal.  320;  Quincy  v.  Steel,  120 
Mass.  378,  393.  U.  S.  241 ;   Baton  v.  Irvine,  70  Oal. 

2  Brewer  v.  Boston  Theatre,   104      221 ;    Byers  v.  BoUins,  13   Colo.  22 ; . 
Mass.  378.  s.   c.  21   Pac.    Rep.  89i;    Alexander 

^  Kennebec  &c.  E.  Co.  v.  Portland  v.  Searoy,  81  Ga.  -536 ;  s.  c.  12  Am. 
&c.  E.  Co.,54Me.  173, 181;  Herseyj).  St.  Rep.  337;  8  S.  E.  Rep.  630; 
Veazie,  24  Me.  9 ;  s.  c.  41  Am.  Dec.  Allen  v.  Curtis,  26  Conn.  456 ;  Van- 
364;  Greaves  v.  Gouge,  69  N.  Y.  154;  derbilt  v.  Garrison,  5  Duer  (N.  Y.), 
Memphis  v.  Dean,  8  Wall.  (U.  S.)  689 ;  Memphis  &c.  Gas  Co.  ti.  "William- 
64,  73;  Dodger.  Woolsey,  18  How.  son,  9  Heisk.  (Tenn.)  314;  Shawhan 
(U.  S.)  331,  345;  Brewer  v.  Boston  v.  Zinn,  79  Ky.  300;  Albers  v.  Mer- 
Theatre,  104  Mass.  378 ;  Doud  v.  Wis-  chants'  Exchange,  45  Mo.  App.  206 ; 
consin  &c.  R.  Co.,  65  Wis.  108;  s.  c.  Boyd  v.  Sims,  87  Tenn.  771;  s.  c.  11 
56  Am.  Rep.  620;  Smith  v.  Poor,  3  S.  W.  Rep.  948;  Rathbone ?;.  Parkers- 
Ware  (U.  S.),  148;  Cogswell  r.  Bull,  burg  Gas  Co.,  31  W.  Va.  798;  s.  c.  8 
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state  of  facts  is  alleged  and  proved  which  makes  it  apparent 
that  such  a  demand  would  be  futile.^  The  reason  is  that  if 
every  shareholder  were  allowed  to  bring  such  suits  at  pleas- 
ure, the  directors  might  find  themselves  harassed  by  a  multi- 
plicity of  suits,  and  by  endless  litigation.^  The  principle  is 
that  the  stockholder  or  stockholders  seeking  to  maintain  the 
action  must  show  that  they  have  used,  in  good  faith,  reason- 
able efforts  to  obtain  redress  at  the  hands  of  the  corporation.' 
Such  an  effort,  it  has  been  said,  must  be  an  earnest  and  not  a 
simulated  effort.^  This  reasonable  effort  will  generally  consist 
in  a  demand  upon  the  directors  to  have  an  action  brought  and 
prosecuted  in  the  name  of  the  corporation  to  redress  the  griev- 
ances complained  of.*     Some  of  the  cases,  moreover,  emphasize 


S.  E.  Kep.  570;  Taylor  d.  Holmes,  127 
U.  S.  489;  Moses  v.  Tompkins,  84 
Ala.  613;  s.  c.  21  Am.  &  Eng.  Corp. 
Cas.  634;  4  South.  Rep.  763;  4  Kail. 
&  Corp.  L.  J.  268 ;  "Wallace  v.  Lincoln 
Savings  Bank,  89  Tenn.  630;  s.  c.  24 
Am.  St.  Bep.  625;  15  S.  W.  Eep.448; 
9  Rail.  &  Corp.  L.  J.  482 ;  4  Bkg.  L.  J. 
249;  Miller  v.  Murray,  17  Colo.  408; 
s.  c.  30  Pac.  Eep.  46 ;  Henry  v.  Elder, 
63  Ga.  347 ;  "Weidenfeld  v.  Allegheny 
&c.  E.  Co.,  47  Fed.  Eep.  11;  Allen  r. 
Wilson,  28  Fed.  Eep.  677 ;  Converse 
V.  Dimock,  22  Fed.  Eep.  573 ;  Moore 
V.  Silver  Valley  Min.  Co.,  ]04  N.  0. 
534 ;  s.  c.  10  S.  E.  Eep.  679 ;  Becker 
V.  Gulf  City&c.  E.  Co.,  80  Tex.  475; 
s.  c.  10  Eail.  &  Corp.  L.  J.  50;  15 
S.  W.  Eep.  1094 ;  Black  v.  Huggins, 
2  Tenn.  Ch.  780;  Morgan  v.  Eailroad 
Co.,  1  Woods  (U.  S.),  15;Newhy  v. 
Oregon  Cent.  E.  Co.,  1  Sawy.  (U.  S.) 
63 ;  Dannmeyer  ti.  Coleman,  8  Sawy. 
(U.  S.)  51. 

^  Knoop  V.  Bohmrich,  49  N.  J. 
Eq.  82;  s.  c.23  Atl.  Eep.  118;  Wick- 
ersham  v.  Crittenden,  94  Cal.  17 ;  s.  c. 
28  Pac.  Eep.  788 ;  Kelsey  v.  Sargent, 
40  Hun  (N.  Y.),  150 ;  Beach  v.  Cooper, 
72  Cal.  99;  Moyle  v.  Landers,  83  Cal. 
579. 
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'  McDougall  V.  Gardiner,  1  Ch. 
Div.  13,  21,  per  James,  L.  J. 

'  Eathbone  v.  Parkersburg  Gas 
Co.,  31 W.  Va.  798;  s.  c.  8  S.  E.  Eep. 
570. 

*  Dannmeyer  v.  Coleman,  8  Sawy. 
(U.  S.)  51 ;  Bacon  v.  Irvine,  70  Cal. 
221 ;  Hawesi).  Oakland,  104  U.  S.  450. 

*  Moore  v.  Silver  Valley  Min.  Co., 
104  N.  C.  534;  Becker  v.  Gulf  City 
&c.  E.  Co.,  80  Tex.  475;  g.  c.  15  S.  W. 
Eep.  1094;  10  Eail.  &  Corp.  L.  J.  50; 
Weidenfeld  v.  Allegheny  &c.  E.  Co., 
47  Fed.  Eep.  11;  Boyd  v.  Sims,  87 
Tenn.  771;  s.  c.  11  S.  W.  Eep.  948; 
Newby  v.  Oregon  Cent.  E.  Co.,  1 
Sawy.  (IT.  S.)  63;  Bacon  v.  Irvine,  70 
Cal.  221;  Eathbone  v.  Parkersburg 
Gas  Co.,  31  W.  Va.  798;  s.  c.  8  S.  E. 
Eep.  570;  Alexander  v.  Searcy,  81 
Ga.  536 ;  «.  c.  12  Am.  St.  Eep.  337 ;  8 
S.  E.  Eep.  630 ;  Shawhan  v.  Zinn,  79 
Ky.  300;  Memphis  &c.  Gas  Co.  v. 
Williamson,  9  Heisk.  (Tenn.)  314; 
Vanderbilt  v.  Garrison,  5  Duer 
(N.  Y.),  689;  Allen  v.  Curtis,  26 
Conn.  456;  Doud  v.  Wisconsin  &c.  E. 
Co.,  65  Wis.  108;  s.  c.  56  Am.  Eep. 
620;  Quincy  v.  Steel,  120  U.  S.  241; 
Taylor  v.  Holmes,  127 'u.  S.  489; 
Moses  V.  Tompkins,  84  Ala.  613;  s.  c. 
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the  proposition  that  it  must  clearly  appear  that  the  refusal  of 
the  directors  to  institute  an  action  in  the  name  of  the  corpo- 
ration to  redress  the  grievances  complained  of  was  a  wrongful 
refusal;  ^  and  one  of  them  is  to  the  effect  that  the  refusal  must 
amount  to  a  clear  default,  involving  a  breach  of  duty.^  But 
all  this  is  implied  in  the  statement  that  there  are  breaches 
of  trust  or  other  grievances  to  be  redressed,  and  that  the 
directors  will  not  allow  an  action  to  be  brought  in  the  name 
of  the  corporation  to  redress  them,  because,  under  such  cir- 
cumstances, their  refusal  is  necessarily  wrongful.  The  foun- 
dation of  the  idea  which  runs  through  all  these  cases  may, 
perhaps,  be  discovered  in  an  English  chancery  case,  — perhaps 
the  leading  case  on  the  subject, —  where  it  was  reasoned  that, 
on  an  application  of  a  member  of  a  corporation  to  a  court  of 
equity,  to  enforce  his  rights  in  the  administration  of  the 
company's  affairs,  the  court  will  presume,  unless  facts  to  the 
contrary  are  shown,  that  a  board  of  direction  exists,  and  that 
it  is  not  impracticable  to  convene  a  general  meeting  of  pro- 
prietors capable  of  controlling  the  action  of  such'  board:'  a  pre- 
sumption which,  so  far  as  the  practicability  of  convening  a 
board  of  directors  is  concerned,  is  in  many  cases  absolutely 
opposed  to  the  fact. 

§  4501.  The  Doctrine  of  the  Federal  Courts  on  This  Sub- 
ject. —  The  leading  case  in  the  courts  of  the  United  States  on 
this  subject  was  decided  in  the  year  1881,  and  the  court,  having 
had  the  experience  of  its  jurisdiction  being  abused  by  simu- 
lated actions  brought  by  stockholders,  undertook  to  lay  down 
a  formulated  statement  of  the  conditions  which  must  exist  in 
order  to  entitle  stockholders  to  prosecute  such  actions.  Mr. 
Justice  Miller,  in  giving  the  opinion  of  the  court,  said:  "We 
understand  that  doctrine  to  be,  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity,  in  his  own 

4  South.  Eep.  763 ;    4  Eail.  &  Corp.  "  Memphis  &c.  Gas  Co.  v.  William- 

L.  J.  268;  21  Am.  &  Eng.  Corp.  Oas.  son,  9  Heisk.  CTenn.)  314;  Memphis 

634.  V.  Dean,  8  Wall.  (U.  S.)  64,  73. 

'  Wallace  v.  Lincoln  Savings  Bank,  '  Foss  v.  Harbottle,  2  Hare,  461, 

89Tenn.  630;  «.  c.  24  Am.  St.  Eep.  625. 
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name,  a  suit  founded  on  a  right  of  action  existing  in  the  cor- 
poration itself,  and   in   which  the   corporation  itself  is  the 
appropriate  plaintiff,  there  must  exist,  as  the  foundation  of 
the  suit,  some  action  or  threatened  action  of  the  managing 
board   of  directors  or  trustees   of  the  corporation,  which   is 
beyond  the  authority  conferred  on  them  by  their  charter  or 
other  source  of  organization;  or  such  a  fraudulent  transaction 
completed  or  contemplated  by  the  acting  managers,  in  con- 
nection with  some  other  party,  or  among  themselves,  or  with 
other  shareholders,  as  will  result   in   serious   injury  to  the 
corporation,  or  to  the  interests  of  the  other  shareholders;  or 
where  the  board  of  directors,  or  a  majority  of  tliem,  are  acting 
for  their  own  interest,  in  a  manner  destructive  of  the  corjio- 
ration  itself,  or  of  the  rights  of  the  other  shareholders;    or 
where  the  majority  of  shareholders   themselves  are  oppress- 
ively  and   illegally   pursuing   a  course  in  the  name  of  the 
corporation  which  is  in  violation  of  the  rights  of  the  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid  of 
a  court  of  equity.     Possibly  other  cases  may  arise  in  which, 
to  prevent  irremediable  injury,  or  a  total  failure  of  justice, 
the  court  would  be  justified  in  exercising  its  powers;  but  the 
foregoing  may  be  regarded   as  an  outline  of  the  princijDles 
which  govern  this   class   of  cases.     But,  in   addition  to   the 
existence  of  grievances  which  call  for  this  kind  of  relief,  it  is 
equally  important  that,  before  tp.e  shareholder  is  permitted 
in  his  own  name  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satis- 
faction of  the  court  that  he  has  exhausted  all  the  means  within 
his  reach  to  obtain,  within  the  corporation  itself,  the  redress 
of  his  grievances,  or  action  in  conformity  to  his  wishes.     He 
must  make  an  earnest,  not  a  simulated,  effort  with  the  manag- 
ing body  of  the  corporation  to  induce  remedial  action  on  their 
part,  and  this  must  be  made  apparent  to  the  court.     If  time 
permits  or  has  permitted,  he  must  show,  if  he  fails  with  the 
directors,  that  he  had  made  an  lionest  effort  to  obtain  action 
by  the  stockholders  as  a  body,  in  the  matter  of  which  he  com- 
plains.    And  he  must  show  a  case,  if  this  is  not  done,  where 
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it  could  not  be  done,  or  it  was  not  reasonable  to  require  it. 
The  efforts  to  induce  such  action  as  complainant  desires  on 
the  part  of  the  directors,  and  of  the  shareholders  when  that 
is  necessary,  and  the  cause  of  failure  in  these  efforts,  should 
be  stated  with  particularity,  and  an  allegation  that  complain- 
ant was  a  shareholder  at  the  time  of  the  transactions  of  which 
he  complains,  or  that  his  shares  have  devolved  on  him  since 
by  operation  of  law,  and  that  the  suit  is  not  a  collusive  one 
to  confer  on  a  court  of  the  United  States  jurisdiction  in  a  case 
of  which  it  could  otherwise  have  no  cognizance,  should  be  in 
the  bill,  which  should  be  verified  by  affidavit.'"^ 

§  4502.  The  Principle  how  Emhodied.  in  the  Ninety-fourth 
Equity  Kule  of  United  States  Courts.  —  The  foregoing  deci- 
sions of  the  Supreme  Court  of  the  United  States  grew  out  of 
attempts  to  invoke  the  jurisdiction  of  courts  of  the  United 
States,  on  the  ground  of  diverse  citizenship,  over  controversies 
in  equity  to  which  that  jurisdiction  did  not  attach,  but  where 
the  jurisdiction  was  properly  in  the  State  courts.  The  scheme 
was  for  some  shareholder,  resident  of  a  State  other  than  the 
domicile  of  the  corporation,  to  bring  a  bill  in  equity  for  the 
redress  of  real  or  imagined  grievances.  Under  such  suits 
receivers  of  railroads  were  appointed,  trial  by  jury  set  aside  in 
all  cases  relating  to  the  management  of  such  railroads,  and 
the  ordinary  jurisdiction  of  the  State  courts  displaced  by 
fraud  and  collusion.  Giving  effect  to  the  doctrine  of  the 
cases  cited  in  the  preceding  section,  the  Supreme  Court  of  the 
United  States  prescribed  the  following  rule  of  practice  in 
courts  of  equity  of  the  United  States,  known  as  the  Ninety- 
fourth  Equity  Rule:  "Every  bill  brought  by  one  or  more 
stockholders  in  a  corporation,  against  the  corporation  and 
other  parties,  founded  on  rights  which  may  properly  be 
asserted  by  the  corporation,  must  be  verified  by  oath,  and 
must  contain  an  allegation  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  complains,  or  that 

1  Hawes  I).  Oakland,  104  U.  S.  450,  TJ.  S.  537;  Dimpfell  v.  Ohio  &c.  E. 
460.  See  also  Huntington  v.  Palmer,  Co.,  110  U.  S.  209;  Taylor  v.  Holmes, 
10  i  TJ.  S.  482;  Detroit  v.  Dean,  106      127  U.  S.  489. 
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his  share  had  devolved  on  him  since,  by  operation  of  law; 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of 
the  United  Slates  jurisdiction  of  a  case  of  which  it  would  not 
otherwise  have  cognizance.  It  must  also  set  forth  with  par- 
ticularity the  efforts  of  the  plaintiff  to  secure  such  action  as 
he  desires  on  the  part  of  the  managing  directors  or  trustees, 
and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his' 
failure  to  obtain  such  action."  This  rule  has  been  construed 
and  applied  in  the  court  which  promulgated  it^  in  a  very 
instructive  decision  where  the  allegations  of  a  bill  were  held 
insufficient  under  it;  a  decision  which  every  pleader  should 
carefully  study  before  attempting  to  draw  a  stockholder's  bill 
of  this  nature  to  be  filed  in  a  circuit  court  of  the  United  States. 
The  court  concluded,  from  an  analysis  of  the  bill,  that  the 
inference  that  the  whole  of  this  proceeding  was  a  preconcerted 
and  simulated  arrangement  to  foist  upon  the  Circuit  Court  of 
the  United  States  jurisdiction  in  a  case  which  did  not  fairly 
belong  to  it,  was  very  strong.^ 

§  4503.  What  Is  Sufflcient  Request  to  the  Directors  under 
the  General  Rule  of  Equity  Procedure.  —  As  to  what  is  a 
sufficient  request  to  the  corporation  to  institute  suit,  it  has 
been  held  that  a  request  made  in  any  mode,  so  as  to  be  a  legal 
request  to  the  corporation, is  sufficient.  Accordingly,  arequest 
made  to  a  committee  which  exercised  all  the  powers  which  the 
board  of  directors  could  delegate,  was  held  to  be  a  good 
request,  in  view  of  the  fact  that  the  corporation  had  made  an 
appearance,  but  no  defense.^     On  the  other  hand,  it  has  been 

'■  Quincy  v.  Ste,el,  120  TJ.  S.  241,  Squair  v.  Lookout  Mountain.  Co.,  42 
246.  It  has  been  held  that  where  the  Fed.  Bep.  729.  The  opinion  shows 
object  of  the  action  brought  by  the  that  this  nonsensical  decision  was 
stockholder  is  to  restram  his  corpora-  based  on  the  judge's  private  knowl- 
tion  from  transferring  shares  to  an-  edge  of  the  parties  and  the  transac- 
other  corporation,  he  does  not  comply  tion.  For  another  case  where  the 
with  the  rule  by  averring  that  the  allegations  of  the  bill  were  held  insuf- 
directors  are  the  same  in  both  corpo-  ficient  to  comply  with  the  Ninety- 
rations,  and  that  the  demand  was  not  fourth  Eule  of  Equity,  see  Weidenfeld 
made  because  it  would  have  been  v.  Allegheny  &c.  E.  Co.,  47  Fed.  Eep. 
useless,  which  fact  the  plaintiff  knew.  11. 

»  Hazard  v.  Durant,  11  E.  I.  195. 
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held  that  frequent  protests,  although  made  to  the  directors 
against  the  course  of  action  which  they  were  taking,  is  not 
enough:  a  request  must  he  formally  made  upon  them  to  sue 
themselves.*  The  prior  notice  which  it  is  necessary,  to  give 
the  directors  to  bring  the  action  in  the  corporate  name, should 
fairly  state  to  the  directors  the  real  object  of  the  action.  If 
the  notice  is  merely  pretended  or  simulated,  not  for  the  bona  fide 
purpose  of  inducing  the  corporation  to  bring  the  action,  but 
for  the  purpose  of  laying  a  ground  for  the  bringing  of  the 
action  by  the  stockholders,  it  will  not  support  the  action.* 

§  4504.  Circamstances  Whicli  Excuse  the  Making  of  Sucli 
a  Bequest. — The  whole  history  of  equity  jurisprudence  pre- 
sents the  spectacle  of  a  race  of  diligence  and  skill  between  the 
rogue  and  the  chancellor.  If  the  chancellor  were. tied  down 
to  fixed  rules  and  methods  of  procedure,  it  is  easy  to  see  that 
the  rogue  would  in  nearly  all  cases  come  out  ahead;  for  no 
sooner  would  the  chancellor  lay  down  some  rule  to  circumvent 
roguery,  than  the  ingenuity  of  the  rogue  would  invent  some 
means  of  circumventing  the  rule.  And  there  is  no  better 
illustration  of  this  than  what  we  are  now  considering.  If  the 
shareholders  could  have  no  relief  against  their  unfaithful 
directors,  except  by  assembling  and  electing  a  new  board  of 
directors,  through  whom  to  assert  such  relief,  the  directors 
could  effectively  destroy  the  rights  of  a  minority  of  the  share- 
holders, by  getting  and  keeping  control  of  a  majority  of  the 
shares  and  constantly  re-electing  themselves  to  office.  Again, 
it  is  a  principle  that  the  law  does  not  drive  a  party  to  the 
doing  of  a  vain  thing;  hence  where  the  object  of  an  action  is 
to  redress  breaches  of  trust  committed  by  the  directors  them- 
selves, and  where  they  held  or  control  a  majority  of  the  stock, 
or  are  otherwise  intrenched  in  power,  so  that  they  cannot  be 
dislodged  through  ordinary  corporate  action,  or  through  cor- 

»  Boyd  V.  Sims,  87  Tenn.  771.    As     U.  S.  courts,  see  Quincy  v.  Steel,  120 
to  -what  is  a  sufficient  request  under     U.  S.  241,  246. 
the  Ninety-fourth  Equity  Rule  of  the 

'  Bacon  v.  Irvine,  70  Oal.  221 ;  s.  c.  11  Pac.  Rep.  646. 
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porate  action  which  can  be  taken  with  sufficient  speed, — it 
would  be  requiring  the  doing  of  a  useless  and  vain  thing  to 
require  the  complaining  stockholders  to  serve  a  notice  upon 
the  directors  to  bring  an  action  against  themselves  in  the 
name  of  the  corporation.  The  nonsense  of  such  a  proceeding 
is  heightened  when  it  is  considered  that,  as  the  directors  wield 
the  power  of  the  corporation  and  appoint  the  counsel  who 
represent  it,  such  an  action  would  necessarily  be  collusive, 
for  they  would  be  in  a  substantial  sense  both  the  plaintiffs 
and  the  defendants.  '  The  principle  of  law  which  excuses  the 
making  of  a  formal  tender  where  a  tender  has  been  rejected 
in  advance,  either  by  words  or  acts,  furnishes  an  apt  analogy 
for  the  rule  which  excuses  the  making  of  such  a  demand  upon 
the  directors  as  we  are  here  considering;  and  accordingly 
there  are  cases  which  excuse  the  making  of  such  a  demand 
where  a  state  of  facts  is  alleged  and  proved  which  go  to  show 
that  a  demand,  if  made,  would  have  been  useless.^  The  gen- 
eral rule,  then,  is  that,  where  the  directors  are  shown  to  occupy 
such  a  relation  to  the  transactions  complained  of  that  they 
would  necessarily  be  antagonistic  to  the  prosecution  of  the 
action,  a  demand  that  they  bring  the  action  in  the  name  of 
the  corporation  will  be  dispensed  with.  This  happens  where 
the  object  of  the  suit  is  to  impeach  breaches  of  trust  or  other 
fraudulent  transactions  committed  by  the  directors  them- 
selves, in  which  case  they  will  be  proper  parties  defendant,^ 
and  generally  where  the  directors  are  the  parties  guilty  of  the 


^  Smith  V.  Dorn,  96  Oal.  73 ;  s.  c.  N.  E.  Rep.  487 ;  Ithaca  Gas  Light  Oo. 

13  Pac.  Eep.  1024 ;  Brewer  i).  Boston  v.  Treman,   30    Hun    (N.   Y.),  212; 

Theatre,  104  Mass.  378,  387.    See  also  Anderton  v.  Wolf,  41  Hun  (N.  Y.), 

Heath  v.  Erie  E.  Co.,  8  Blatchf.  (U.  S.)  571 ;  s.  c.  4  N.  Y.  St.  Eep.  101 ;  Brew- 

347.  eter  ^.  Hatch,  42  Hun  (N.  Y.),    659 

2  Hannerty  v.   Standard    Theater  mem;    s.   c.   4    N.  Y.  St.  Eep.  617; 

Co.,  109  Mo.  297:  s.  c.  19  S.  W.  Eep.  Barr  v.  Pittsburgh  Plate-Glass   Co., 

82;  Miller  v.  Murray,  17  Colo.  408;  40  Fed.  Eep.  412;  Baker  v.  Gulf  City 

s.  c.  30  Pac.  Eep.  46;  Eschweiler  v.  &c.  R.  Co.,  80  Tex.  475 ;  ».  c.  10  Eail. 

Stowell,  78  "Wis.  316;  s.  c.  23  Am.  St.  &  Corp.  L.  J.  50;  15  S.  W.  Eep.  1094; 

Eep.  411 ;  47  N.  W.  Eep.  361 ;  Wayne  Rogers     v.    Lafayette     Agricultural 

Pike  Co.  V.  Hammons,  129  Ind.  368;  Works,  52  Ind.  296;  Davis  v.  Gem- 

s.  c.  10  Eail.  &  Corp.  L.  J.  43;  27  mell,  70  Md.  356 ;  s.  c.  17  Atl  Rep.  259. 
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■wrong  which  it  is  sought  to  undo;^  where  the  directors  are 
under  control  of  the  stockholder  holding  a  majority  of  the 
stock,  and  the  fraud  which  it  is  sought  to  redress  has  been 
instigated  by  this  majority  stockholder/ and  the  minority 
stockholders  are  the  parties  bringing  the  action;^  where  the 
object  of  the  bill  is  to  impeach  an  unlawful  contract,  and  the 
directors  are  under  the  control  of  the  persons  with  whom 
the  contract  was  made;'  where  one  corporation  has  acquired  a 
majority  of  the  shares  of  a  rival  corporation,  and  the  object 
of  the  bill,  brought  by  a  stockholder  of  the  company  about  to 
be  swallowed  up,  is  to  restrain  the  purchasing  corporation 
from  voting  at  a  corporate  election  in  respect  of  such  shares, 
and  it  appears  that  the  (directors  of  the  victim  corporation 
constitute  a  majority  of  the  governing  board  of  the  victor 
corporation;*  and  where  the  object  of  the  bill  is  to  restrain 
the  doing  of  an  act  which  the  majority  of  the  directors  have 
already  resolved  to  do, — as  the  restraining  a  consoZidaiion  with 
another  corporation.^  Where  the  president  of  the  company 
was  alleged  to  have  wrongfully  taken  a  contract  in  his  own 
name,  which  in  justice  should  have  been  done  for  the  benefit 
of  the  company,  and  the  directors  were  alleged  to  be  unknown, 
and  an  attempt  was  made  to  justify  the  wrong  on  the  ground 
that  it  had  been  done  with  the  approval  of  a  majority  of  the 
board  of  directors,  —  it  was  held  that  a  stockholder  owning 
half  the  stock,  who  was  a  director,  but  who  was  not  notified 
of  the  meeting  at  which  such  action  was  taken,  or  even  con- 
sulted as  to  the  matter  of  approving  the  contract,  might  bring 
his  action  in  equity,  without  proof  of  a  demand  and  refusal  ou 


'  Moyle  V.  Landers,  78  Oal.  99;  ^  Chicago    Hansom    Cab   Co.    v. 

».  e.  12  Am.  St.  Kep.  22;  21  Pac.  Eep.  Yerkes,  141  111.  320;  s.  c.  33  Am.  St. 

1133;    Kelsey    v.    Sargent,    40    Hun  Eep.  315;  30  N.  E.  Eep.  667. 

(N.  Y.),  150;  Brown  v.  Buffalo,  New  '  Currier  v.  New  York  &c.  E.  Co., 

York  &c.   E.  Co.,  27  Hun  (N.  Y.),  35  Hun  (N.  Y.),  355. 

342;  Davis  v.  Gemmell,  70  Md.  356;  *  Mack  v.  De  Bardeleben  &c.  Co., 

s.  c.  17  Atl.  Eep'  259;  5  Eail.  &  Corp.  90  Ala.  396 ;  s.  c.  8  South.  Eep.  150. 

L.  J.  447 ;  Ashton  v.  Dafehaway  Asso.,  "  Nathan  v.  Tompkins,,  82  Ala.  437 ; 

84  Cal.  61 ;  s.  c.  22  Pac.  Eep.  660 ;  7  s.c.2  South.  Eep.  747 ;  9  Eail.  &  Corp. 

L.  E.  A.  809.  L.  J.-  315. 
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the  part  of  the  corporate  authorities  to  bring  the  action  in  the 
name  of  the  corporation.' 

§  4505.  What  Kequest  to  Bring  Suit  where  Corporation 
has  been  Abandoned  or  DissolTed.  —  It  has  been  held  that 
such  a  request  may  be  dispensed  with  where  the  corporation 
has  abandoned  its  business  and  ceased  to  appoint  officers,^  but  not 
where,  after  the  expiration  of  the  charter,  its  corporate  exist- 
ence is  continued  for  the  purpose  of  winding  up  its  affairs.' 
It  has  been  held  that  where  a  Tennessee  corporation  has  been 
dissolved  by  a  foreclosure  sale  of  its  franchises,  but  its  exist- 
ence is  continued  by  a  statutory  provision  for  a  term  of  five 
years,  during  which  suit  may  be  brought  in  its  name  to  wind 
up  its  affairs,  a  bill  by  stockholders  is  well  filed  under  the 
Federal  equity  rule  94,*  if  it  appear  that  the  suit  is  not  a 
collusive  one,  and  that  the  plaintiffs  have  applied  to  such  of 
the  late  directors  as  they  can  reach  to  bring  the  suit,  and  they 
have  refused;  and  that  the  stockholders  may,  in  their  indi- 
vidual right,  sue  the  receiver  to  call  him  to  an  account.^  So, 
where  a  corporation  had  for  years  done  no  business,  had 
elected  no  officers  or  directors,  and  its  president,  whose  estate 
it  was  sought  to  charge  for  misappropriating  its  assets,  had 
had  the  entire  control  and  management  of  the  corporation 
until  his  death,  and  there  was  no  one  to  whom  a  request  to 
bring  the  action  in  the  name  of  the  corporation  could  be 
addressed  except  his  personal  representative,  it  was  held  that 
the  making  of  such  a  request  was  excused.' 

§  4506.  Requestingr  the  Keceiver,  etc.,  to  Sue  after  Insol- 
vency.—  The  principle  which  requires  the  stockholder,  before 
bringing  his  action  to  redress  injuries  to  the  corporation,  to 

1  Davis  V.  Gemmell,  70  Md.  356;  K.  Co.,  28  W.  Va.  623;  Thompson  «. 

s.  c.  17  Atl.  Bep.  259;  5  Bail.  &  Corp.  Stanley,  20  N.  Y.  Supp.  317. 
L.  J.  447.     Other  circumstances  ex-  '  Taylor  v.  Holmes,  127  U.  S.  489. 

cusing  the  making  of  such  a  request :  *  Ante,  §  4502. 

Averill  v.  Barber,  25  N.  Y.  St.  Bep.  "  Lafayette  Co.  v.  Neely,  21  Fed. 

194 ;  8.  e.  6  N.  Y.  Supp.  255.  Bep.  738. 
'  Orumlish  v.  Shenandoah  Valley 

6  Thompson  v.  Stanley,  20  N.  Y.  Supp.  317. 
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request  the  directors  to  bring  such  an  action  in  the  corporate 
name/  operates  to  require  him  to  make  such  a  request  of  the 
receiver,  trustee,  Comptroller  of  the  Currency,  or  other  person  in 
charge  of  the  liquidation  of  a  corporation  after  its  dissolu- 
tion or  insolvency.  For  instance,  if  the  corporation  is  in  the 
hands  of  a  receiver,  before  a  stockholder  can  maintain  such 
action,  it  should  appear  that  he  has  requested  the  receiver  to 
bring  it  and  that  his  request  has  been  refused  or  neglected.' 
So,  in  case  of  an  insolvent  national  bank,  if  a  stockholder 
desires  an  action  to  be  brought  to  charge  the  directors  with 
misconduct  or  neglect  in  the  performance  of  their  oflScial 
duties,  his  complaint  must  allege  that  he  made  a  demand 
upon  the  Comptroller  of  the  Currency  that  such  an  action  be 
brought  by  the  receiver,  as  required  by  the  governing  statute,' 
and  that  such  demand  was  refused.^  But,  where  there  is  such 
a  right  of  action  against  the  directors  of  a  national  bank,  and 
the  stockholder  has  made  such  a  demand  upon  the  Comptroller 
of  the  Currency,  and  the  demand  has  been  refused,  the  stock- 
holder may  bring  his  action  in  a  State  court.^  And,  generally, 
where  the  affairs  of  the  corporation  are  in  the  hands  of  a 
trustee  in  insolvency,  and  a  stockholder  requests  such  trustee 
to  bring  an  action  of  the  kind  under  consideration,  and  the 
request  is  declined,  the  stockholder  may  bring  the  action.® 

§  4507.  Cases    to    Wliieli    the    Kule    does    not   Extend. — 

Under  any  theory  of  this  subject,  where  the  action  proceeds 
against  the  president  and  ofi&cers  of  the  corporation  to  restore 
its  property  which  they  have  fraudulently  misappropriated,  it 
will  be  sufficient,  to  let  in  the  right  of  the  stockholder  to  sue, 
for  him  to  aver  and  prove  that  he  made  a  demand  upon  them 
that  the  property  thus  misappropriated  be  restored,  and  that 
the  business  of  the  corporation  be  placed  on  its  former  foot- 

1  Ante,  §  4479,  et  seq.;  §  4499.  *  Nelson  t;.  Burrows,  9  Abb.  N.  Cas. 

'  Fisher    v.    Andrews,     37    Hun  (N.  Y.)  280;    Brinckerhoffi   v.  Bost- 

(N.  Y.),  176.  wick,  23  Hun  (N.  Y.),  237. 

»  Kev.  Stat.  U.  S.,  §  5234.  «  Wallace  i;.  Lincoln  Savings  Bank, 

*  Brinckerhoff  J).  Bostwick,  23  Hun  89Tenn.  630;  s.  c.  24  Am.  St,  Eep. 

(N.  Y.),  237.  625;  15  S.  W.  Eep.  448. 
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ing,  —  which  demand  they  refused.'  It  is  scarcely  necessary 
to  add  that  the  rule  which  requires  a  demand  has  no  applica- 
tion where  the  wrong  is  that  of,  the  corporation  itself,  so  that  the 
corporation  would  necessarily  be  a  defendant,  in  an  antago- 
nistic sense  to  the  plaintiff,  —  as,  for  instance,  where  the  cor- 
poration has  converted  the  shares  of  the  plaintiff  by  refusing 
to  transfer  them  to  him  on  its  books. ^  If  the  right  claimed 
is  denied  by  the  corporation,  although  necessarily  through 
the  mouths  of  its  officers, — for  in  such  a  way  only  can  it 
speak,  —  and  if  the  wrong  is  capable  of  being  redressed  by  an 
action  against  the  corporation  alone,  and  the  right  of  action 
rests  in  the  individual  stockholder,  then  of  course  this  rule 
has  no  application.^  It  has  been  so  held  where  the  action  was 
brought  by  a  stockholder  alleging  that  the  board  of  directors, 
in  issuing  new  stock,  refused  to  issue  to  him  his  due  propor- 
tion, and  seeking  to  restrain  them  from  issuing  any  more 
until  they  should  issue  his  due  proportion  to  him;*  also,  where 
the  object  of  the  action  was  to  compel  the  corporation  to  can- 
cel certain  shares  alleged  to  have  been  unlawfully  issued,  and 
incidentally  to  restrain  the  holders  of  such  shares  from  voting 
thereon;'  and  generally  where  the  object  of  the  bill  is  to 
restrain  the  doing  of  ultra  vires  acts,  because  a  single  stock- 
holder has  a  right  to  an  injunction  for  that  purpose.' 


,  6 


§  4508.  Refusal  of  Corporation  to  Sue  must  be  Averred 
and  Proved. — It  is  a  principle  of  pleading  under  all  systems, 
and  applicable  alike  to  cases  at  law  and  in  equity,  that  where 
a  right  of  action  depends  upon  the  performance  or  happening 
of  ^condition  precedent,  the  fact  of  the  performance  or  happen- 
ing of  this  condition  precedent  must  be  averred  and  proved; 
otherwise  the  declaration,  complaint,  or  bill,  and  the  evidence 


'  Becker  v.  Gulf  City  &c.  R.  Co.,  »  Dousman  v.  Wisconsin  &c.  Co., 

80  Tex.  475 ;  j.  c.  10  Rail.  &  Corp.  L.  40  Wis.  418 ;  Wood  v.  Union  &c.  Asso., 

J.  50;  15  S.  W.  Rep.  1094.    There  is  63  AVis.  9. 

a  note  on  this  subject  in  19  Am.  &  *  Dousman  v.  Wisconsin  &c.  Co., 

Ena;.  Corp.  Cas.  353,  n.  supra. 

^  Ante,  i  2447.  *  Wood  v.  Union  &c.  Asso.,  supra. 

"  Fast,  «  4520. 
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adduced  in  support  of  the  same,  exhibit  no  right  of  action.*  It 
being,  then,  a  condition  precedent  to  the  right  of  one  or  more 
stockholders  to  maintain  an  action,  either  against  the  directors 
or  officers  of  the  corporation,  or  against  other  persons,  or  both, 
to  redress  breaches  of  trust  or  other  injuries  to  the  corporation, 
that  the  corporation  must,  upon  request,  have  refused  to  bring 
an  action,  —  it  follows  that  the  complaint,  petition,  or  bill,  by 
■whatever  name  called,  must  allege  that  the  corporation  or  its 
directors  have  been  requested  to  prosecute  the  action  and  have 
refused  to  do  so.^  The  complainant  must  not  only  allege  this, 
but,  under  the  Ninety-fourth  Rule  for  the  practice  of  the  courts 
of  the  United  States  in  equity,  he  must  set  forth  in  detail  the 
efforts  which  he  has  made  to  induce  the  directors  to  institute 
a  suit  in  the  name  of  the  corporation  to  redress  the  grievances 
complained  of,  and  with  sufficient  particularity  to  show  that 
the  effort  on  his  part  has  been  real  and  earnest,  and  not  sim- 
ulated;' otherwise  the  bill  will  be  dismissed.  And  this  exact- 
ing  rule  of  pleading  has  been  followed  in  some  of  the  State 
courts.''  An  allegation  that  the  plaintiff  stockholders  have 
"  repeatedly  protested  against  the  evils  complained  of,"  with- 
out averring  that  such  protests  were  made  to  the  directors,  has 

*  For  the  principle  in  its  applica-  Memphis  &c.   R.   Oo.   v.  Woods,  88 

tion  to  actions  by  corporations  against  Ala.  630 ;  s.  c.  16  Am.  St.  Rep.  81 ;  7 

their  stockholders,  see  ante,  §  1827.  South.   Rep.   108 ;  7  L.   R.  A.   605 ; 

'  Doud  V.  Wisconsin  &c.  R.  Co.,  Wallace  v.  Lincoln  Savings  Bank,  89 

65  Wis.  108;  s.  c.  56  Am.  Rep.  620.  Tenn.  630;  s.  c.  24  Am.  St.  Rep.  625; 

See  to  the  like  effect :  Hawes  v.  Oak-  Dunphy    v.     Traveller     Newspaper 

land,   104  U.  S.  450  (leading  case);  Asso.,  146  Mass.  495;  Allen  i).  Curtis, 

Greaves    o.  Gouge,    69    N.    Y.  154;  26  Conn.   456;   Foss  v.  Harbottle,  2 

Memphis  v.  Dean,  8  Wall.  (U.  S.)  64 ;  Hare,  461 ;  Mozley  v.  Alston,  1  Phill. 

Detroit  v.  Dean,  106  U.  S.  537;  Dimp-  Ch.  790;  Alexander  v.  Searcy,  81  Ga. 

fell  ^.  Ohio  &c.  R.  Co.,  110  U.S.  209;  536;  s.  c.l2  Am.  St.  Rep.  337;  8S.  E. 

Brewer?).  Boston  Theatre,  104  Mass.  Rep.  630;  Vanderbilt  v.  Garrison,  5 

378;    Cogswell  v.  Bull,  39  Oal.  320;  Duer  (N.  Y.),  689;  Shawhan  «.  Zinn, 

Merchants'  &c.  Line  i,.  Waganer,  71  79  Ky.  300;  Morgan  v.  R.  R.  Co.,  1 

Ala.  581;  Pomeroy's  Eq.  Jur.,  §  1095;  Woods  (U.  S.),  15. 

Moore  v.  Silver  Valley  Min.  Co.,  104  =  Ante,  §  4502;  Quincy  v.  Steel,  120 

N.  C.  534;  s.  c.  10  S.  E.  Rep.  679;  \J.  S.  241;  Foote  v.  Cunard  Mining 

Mack  V.  De  Bardelel  en  &c.  Co.,  90  Co.,  17  Fed.  Rep.  46. 

Ala.  396 ;  s.  c.  8  South.  Rep.  150 ;  9  *  Albers  v.  Merchants'  Exchange, 

L.  R.  A.  650;  8  Rail.  &  Corp.  L.  J.  45  Mo.  App.  206. 
324;  31  Am.  &  Eng.  Corp.  Cas.  389; 
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been  held  entirely  insufficient  to  support  their  right  of  action.^ 
A  bill,  petition,  or  complaint,  by  whatever  name  called,  which 
fails  to  aver  that  the  corporation,  on  request,  has  refused  to 
bring  the  proper  action,  is  bad  on  demurrer,'  unless  circum- 
stances are  set  out  which  excuse  the  making  of  such  a  request. 
It  seems  also  that  the  defect,  being  one  which  goes  to  the 
capacity  of  the  plaintiff  or  plaintiffs  to  sue,  may  be  taken 
advantage  of  by  a  plea  in  ahaternent?  But  it  is  held  that,  as  it 
goes  merely  to  the  capacity  of  the  plaintiff  to  sue,  it  is  waived 
if  not  demurred  to;*  though  in  a  later  case  in  the  same  juris- 
dictioUj  it  is  said  that  the  defect  may  be  taken  advantage  of 
by  objecting  to  any  evidence  which  is  in  the  nature  of  a  de- 
murrer ore  tenus?  Under  principles  already  considered,^  the 
rule  which  requires  this .  averment  in  the  bill,  petition,  or 
complaint  is  dispensed  with  where  the  pleading  contains  other 
allegations  which  show  that  a  request  made  to  the  corporation 
or  to  its  directors  .to  bring  an  action  Would  have  been  useless, 
or  which  otherwise  shows  a  state  of  facts  dispensing  with  this 
requirement.'  > 

§  4509.  What  Allegations  have  been  Seld  Suflleient  un- 
der This  Bule. — Applying  this  rule,  it  has  been  held  that 
an  averment  that  the  present  board  of  directors  have  openly 
connived  at  the  fraud  and  approved  of  the  transaction  which 
the  stockholders  seek  to  impeach,  presents  a  sufficient  excuse 
for  not  applying  to  the  directors  to  bring'  an  action  in  the 
name  of  the  corporation.^  An  allegation  in  such  a  bill  which, 
after  setting  out  the  breaches  for  which  it  is  incumbent  on 

>  Boyd    V.   Sims,    87    Tenn.    771 ;  •  Memphis  v.  Dean,  8  Wall.  (TJ.  S.) 

s.  c.  11  S.  W.  Kep.  948.  64,  73. 

^  Greaves  v.  Gouge,  69  N.  Y.  154;  *  Wood  v.  Union  Gospel   Cliurch 

Brewer  v.  Boston  Theatre,  101  Mass.  Building  Asso.,  63  Wis.  9. 
378;  Foss  v.  Harbottle,  2  Hare,  461 ;  '  Doud  t;.  Wisconsin  &c.  E.  Co.,  65 

Mozley  V.  Alston,  1  Phill.  Oh.   790;  Wis.  108;  s.c.  56  Am.  Rep.  620. 
■Doud  V.  Wisconsin  &c.  E.  Co.,  65  Wis.  °  ■Ante,  §  4504. 

108;  8.  c.  56  Am.  Eep.  620;  Vander-  '  Heath  v.  Erie  E.  Co.,  8  Blatchf. 

bilt  V.  Garrison,  5  Duer  (N.  Y.),  689;  (U.  S.)  347. 

MacDougall  v.  Gardiner,  1  Ch.  Div.  *  Ibid.;  Mussina    v.   Goldthwaite, 

13;  and  other  cases  in  the  preceding  34  Tex.  125;  s.  c.  7  Am.  Eep.  281. 
notes. 
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the  corporation  to  call  its  officers  to  account,  proceeded  by 
stating:  "But  now,  so  it  is,  may  it  please  your  honors,  that 
the  said  defendants,  though  requested  so  to  do,  have  wholly 
neglected  and  refused  to  comply  with  these  reasonable  expec- 
tations and  requests  of  your  orator," — was  held  sufficient,  and 
fully  sustained  in  all  that  was  essential,  by  proof  of  such  a 
request  made  to  a  committee  exercising  the  powers  of  the 
board  so  far  as  they  could  he  delegated.'  Where  the  bill 
alleged  that  in  consequence  of  the  preponderating  number  of 
votes  held  by  one  shareholder  under  whose  influence  the 
directors  acted,  it  was  impossible  for  the  plaintiffs  or  any 
shareholders  to  take  any  steps  within  the  defendant  company 
to  remedy  the  acts  of  the  defendant  mentioned,  this  was  held 
a  sufficient  allegation  of  facts  to  give  jurisdiction.''  The 
better  opinion  is  that  such  a  bill  is  not  demurrable  for  failing 
to  allege  a  request  on  the  directors  to  allow  the  use  of  the 
name  of  the  corporation  as  plaintiff,  where  it  shows  a  state 
of  facts  which  would  render  it  useless  to  apply  to  them  to 
institute  an  action  in  the  name  of  the  corporation.* 

§  4510.  What  Insufflcient. — An  examination  of  the  cases 
where  the  allegations  of  such  bills  have  been  held  insufficient 
impresses  the  writer  with  the  conclusion  that  some  of  the 
courts  have  gone  unreasonably  far;  and  it  may  be  doubted 
whether  the  decisions  of  the  Federal  courts  are,  in  the  best 
sense,  good  precedents  for  the  State  courts  under  this  head, 
since  those  decisions  have  generally  been  rendered  in  cases 
where  their  jurisdiction  of  the  action,  grounded  upon  the 
citizenship  of  the  parties,  depended  on  a  sincere  and  not  a 
feigned  effort  to  procure  redress  of  the  grievances  complained 
of  through  regular  corporate  action.*     It  has  been  held  that 

'  Hazard  v.  Durant,  11  E.  I.  195.  40  Cal.  614,  620.    Instance  of  a  good 

2  Mason  v.  Harris,  11  Oh.  Div.  97.  complaint  by  a  stockholder  of  a  land 

'  Moyle  V.  Landers,  83  Oal.  579;  company  to  enjoin  issuing  of    scrip: 

s.  c.  21    Pac.   Eep.   1133;   Smith  v.  Kogers  i;.  New  York  &c.  Land  Oo.,  17 

Dorn,  96  Cal.  73;  g.  c.  30  Pac.  Rep.  N.  Y.  St,  Eep.  131;   1  N.  Y.   Supp. 

1024.     See  also  Ashton  v.  Dashaway  908. 

Asso,,  84  Cal.  61,  70;  Parrott  v.  Byers,  *  Ante,  §  4501,  et  seg. 
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an  allegation  in  the  petition  that  the  board  of  directors  con- 
sisted, "nearly  if  not  entirely,"  of  the  persons  who  committed 
the  wrong,  was  insufficient  as  an  excuse  for  not  applying  to 
them  to  redress  the  wrong  hj  an  action  in  the  name  of  the 
corporation,  since  the  allegation  did  not  present  an  issuable 
fact/  One  court  has  gone  to  the  length  of  holding  that, 
where  the  minority  stockholders  are  seeking  to  maintain  a 
suit  in  equity  to  prevent  the  foreclosure  of  a  mortgage  upon 
the  corporate  property,  an  averment  in  the  bill  that  the  corpo- 
rate officers  are  in  collusion  with  the  parties  seeking  the  fore- 
closure, does  not  exhibit  a  sufficient  excuse  for  failing  to  make 
a  demand  upon  the  directors  to  defend  the  foreclosure  suit  in 
the  name  of  the  corporation.^  Another  court  has  held  that 
the  stockholders  of  a  corporation  cannot,  without  demand 
iupon  their  own  directors  and  their  refusal,  bring  an  action 
ugainst  another  corporation  on  the  ground  that  it  is  wrongfully 
interfering  with  the  rights  of  their  own  company,  simply 
because  a  majority  of  their  own  directors  are  stockholders  to 
&  larger  extent  in  the  defendant  corporation  than  in  their  own, 
a,nd  that  the  minority  of  their  own  directors  are  also  directors 
in  the  defendant  company.^  Another  court  has  held  that  an 
allegation  that  one  of  the  directors,  who  is  a  party  defendant, 
controls  the  majority  of  the  stock,  and  elects  such  a  board  as 
he  may  choose,  does  not  show  a  right  of  action  in  a  stock- 
holder, there  being  no  averment  of  fraud  or  misconduct  on 
the  part  of  the  other  directors.*  Another  court  has  held  that 
a  bill  which  shows  that  the  board  of  directors  consists  of 
seven  members,  of  whom  three  were  elected  and  are  controlled 
by  a  rival  corporation,  while  the  others  are  independent  of  its 
control  except  one,  who  is  alleged  to  have  been  a  director 
before  the  interest  of  the  rival  was  acquired,  and  to  have  no 
interest  in  either  corporation,  —  is  fatally  defective,  unless  it 
avers  a  previous  request  for  a  suit  by  the  directors  in  the 


'  Cogswell  V.  B;ill,  39  Cal.  320.  »  Boyd  v.  Sims,  87  Tenn.  771  r  s.  c. 

2  Alexander  v.  Searcy,  81  Ga.  536;  11  S.  W.  Eep.  948. 
s.  c.  12  Am.   St.  Rep.  337 ;  8  S.  E.  *  Dunphy  v.  Traveller  Newspaper 

Kep.  630.  Asso.,  146  Mass.  495. 
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name  of  the  corporation,  notwithstanding  an  allegation  that 
such  one  director  holds  his  stock  and  acts  in  all  things  in  the 
interest  of  the  rival.^  Another  decision  of  the  same  court  is 
to  the  effect  that  a  bill  filed  by  a  minority  of  the  stockholders 
against  the  corporation  and  the  majority  of  the  directors,  seek- 
ing to  hold  them  accountable  for  breaches  of  their  trust,  charg- 
ing the  directors  with  forming  a  combination  or  "ring"  for 
their  own  private  profit  at  the  expense  of  the  other  stockholders, 
with  other  acts  of  wrong-doing  and  mismanagement,  none  of 
which  are  ultra  vires,  and  containing  no  averment  that  any 
request  has  been  made  upon  the  directors  for  the  use  of  the 
corporate  name  in  bringing  suit  against  the  offending  major- 
ity of  the  board,  or  that  any  attempt  has  been  made  to 
assemble  a  meeting  of  the  stockholders  for  the  purposes  of 
obtaining  redress  for  the  alleged  grievances, — is  without 
equity.^  Whether  this  bill  would  have  been  good  if  it  had 
contained  an  averment  of  an  attempt  to  assemble  the  stock- 
holders and  secure  a  redress  of  grievances  in  that  way,  is  not 
distinctly  stated  in  the  opinion;  and  the  opinion  leaves  the 
inference  that  the  court  imagined  that  it  was  necessary  to 
make  an  earnest, and  not  a  simulated  effort,  to  get  a  majority 
of  the  directors,  who  wielded  the  power  of  the  corporation, 
to  bring  the  action  against  themselves  in  the  name  of  the  corpo- 
ration, in  which  action  they  would  have  been  both  the  sub- 
stantial plaintiffs  and  defendants,  resulting  in  a  collusive 
proceeding  and  a  mockery  of  justice, 

§  4511.  Willingness  of  the  Corporation  to  Sue,  a  Good 
Defense.  —  From  all  that  has  preceded  it  follows  that  where 
a  stockholder  brings  the  action,  and  avers  a  request  upon  the 
directors  to  bring  the  action  in  the  name  of  the  corporation 
and  the  refusal  on  their  part  to  comply  with  the  request,  and 
the  defendant  pleads  to  the  bill,  denying  the  allegation  that  the 

'  Mackt).  De  Bardeleben  Goal  &c.      Eng.  Corp.  Oaa.  389;  8  South.  Rep. 
Co.,  90  Ala.  396;  s.  c.  9  L.  A.  E.  650;      150. 
8  Rail.  &  Corp.  L.  J.  394;  31  Am.  & 

»  Merchants' &  Planters'  Line  v.  Waganer,  71  Ala.  581. 
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corporation  has  refused  to  sue,  and  alleging  that  it  has  com- 
menced a  suit  to  enforce  the  rights  in  question,  —  this  presents 
a  good  defense;^  though  such  a  defense  ought  to  be  scanned 
■where  there  is  reason  to  believe  that  the  directors  may  be  on 
both  sides  of  the  action  thus  brought, — seemingly  prosecut- 
ing it. and  coUusively  failing  properly  to  defend  it. 

1  Newby  v.  Oregon  Central  E.  Co.,  1  Sawy.  (TJ.  S.)  63;  Memphis  v.  Dean, 
8  Wall.  (U.  S.)  64. 
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§  4517.  Summary  Statement  of  Cases  where  Injunctions 
Granted.  —  Perhaps  the  most  usual  case  where  injunctions 
have  been  granted  may  be  ranked  under  three  heads:  1. 
Where  the  directors,  or  a  majority  of  the  stockholders,  are  pro- 
ceeding to  make  fundamental  changes  in  the  original  contract 
of  association, contrary  to  the  will  of  the  minority.^  2.  Where 
the  directorSjOr  a  majority  of  the  stockholders, are  attempting 
to  divert  the  joint  funds  to  purposes  outside  the  objects  for 
which  the  corporation  was  organized,^ — which  is  practically 

1  Kean  v.  Johnson,  9  N.  J.  Eq.  Co.,  18  N.  J.  Eq.  178;  g.  c.  90  Am. 
401 ;  Zabrlskie  v.  Hackensack  &c.  E.     Dec.  617. 

'  Marseilles  Land  &e.  Co.  v.  Aldrich,  86  111.  504. 
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the  same  thing  as  the  preceding.'  3.  Where  the  action  of 
the  majority  of  the  shareholders,  though  not  ultra  vires,  is 
plainly  a  fraud  upon  the  minority,  or  really  oppressive  as 
against  them,  and  the  directors  and  trustees  act  with  and 
form  a  part  of  the  majority.^  It  may  be  added  that  in  any 
case  where  the  court  would  enjoin  the  illegal  or  fraudulent 
action,  it  will,  after  the  act  has  been  done,  relieve  an  injured 
stockholder  from  loss,  if,  in  the  mean  time,  no  superior  equity 
has  intervened,  nor  the  rights  of  innocent  third  parties 
attached,^  —  as,  for  instance,  by  allowing  the  corporator  to 
redeem  corporate  property  which  has  been  sold  under  a  mort- 
gage through  fraudulent  collusion  between  the  president  of 
the  corporation  and  a  third  person,  subrogating  the  stock- 
holder to  the  rights  of  the  corporation.* 

§  4518.  Injunction  Restraining'  the  Directors  from  Com- 
mitting Breaches  of  Trust.  —  The  directors,  or  other  manag- 
ing body  of  the  corporation,  may  be  restrained  at  the  suit  of 
stockholders  from  the  consummation  of  a  contemplated  breach 
of  trust,  or  may  have  relief  against  it  when  consummated.' 
Such  a  breach  of  trust  may  take  a  variety  of  forms.  The 
most  conspicuous  is  an  act  done  in  excess  of  the  powers  con- 
ferred by  the  company's  charter  or  governing  statute,  or  in 
the  face  of  a  prohibition  therein.  Or,  the  subject  of  the 
injunction  or  relief  prayed  may  be  a  misapplication  of  the 


'  Kean  v.  Jolmson,  9  N.  J.   Eq.  *  Jbid. 

401 ;  Baltimore  &c.  R.  Co.  v.  Wheel-  °  Bagshaw  v.  Eastern   Union  R. 

ing,  13  Gratt.  (Va.)  40.  Co.,   7  Hare,   114;  s.   c.   affirmed,  2 

'  Gamble  v.  Queens  County  Water  Hall  &  Tw.  201 ;  Stevens  v.   South 

Co.,  123  N.  Y.  91;  s.  c.  9  L.  R.  A.  Devon  R.  Co.,  15  Jur.  235;  Browne  ■;;. 

527;  33  N.  Y.  St.  Rep.  88;  8  Rail.  &  Monmouthshire  &c.    Canal   Co.,   13 

Corp.  L.  J.  484;  25  N.  E.  Rep.  201;  Beav.  32;  Dodge  v.  Woolsey,  18  How. 

31  Am.  &  Eng.  Corp.  Cas.  313;   25  (U.  S.)  331;  Charleston   Ins.   Co.  v. 

Abb.  N.  Cas.  (N.  Y.)  410;  reversing  Sebring,   5  Rich.    Eq.   (S.   C.)  342; 

52  Hun  (N.  Y.),  166;   23  N.  Y.  St.  March  v.  Eastern  R.  Co.,  40  N.  H. 

Rep.  409;  5  N.  Y.  Supp.  124;  Wright  548;  s.  c.  77  Am.  Dec.  732;  Brewer  v. 

V.  Oroville  &c.  Mining  Co.,  40  Cal.  20.  Boston  Theater,  104  Mass.  378;  fcears 

=  Wright  V.  Oroville  Mining  Co.,  v.  Hotchkiss,   25  Conn.  171 ;  65  Am. 

40  Cal.  20.  Dec.  557. 
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capital  or  profits  of  the  corporation.^  In  these  and  similar 
cases  the  right  of  a  court  of  equity  to  interfere  at  the  instance 
of  stockholders  is  undoubted,  both  in  England  and  in  this 
country.  But  the  acts  of  the  directors  must  amount  to  a  pos- 
itive breach  of  trust.  Courts  of  equity  cannot  be  called  upon 
to  control  the  discretion  of  the  managing  bodies  of  corpo- 
rations; otherwise  they  would  be  choked  with  applications  of 
recalcitrant  stockholders.  The  action  of  a  board  of  directors 
may  be  ill-advised  or  apparently  unprofitable  to  the  stock- 
holders, but  this  furnishes  no  ground  for  invoking  the 
restraining  powers  of  the  courts.^ 


'  Natusch  V.  Irving,  Gow  on  Part. 
(3d  ed.)  398;  Bagshaw  v.  Eastern 
Union  E.  Co.,  7  Hare,  114;  s.  c. 
affirmed,  2  Hall  &  Tw.  201 ;  Oolman  v. 
Eastern  Counties  R.  Co.,  10  Beav.  1; 
Salomons  v.  Laing,  14  Jur.  279,  471; 
«.  c.  12  Beav.  339 ;  Cohen  v.  "Wilkin- 
son, 12  Beav.  125 ;  s.  c.  1  Hall  &  Tw. 
554;  Dumvile  v.  Birkenhead  &c. 
R.  Co.,  12  Beav.  444;  Munt  v. 
Shrewsbury  &c.  R.  Co.,  13  Beav.  1; 
Logan  V.  Earl  of  Courtown,  13  Beav. 
22;  Stevens  v.  South  Devon  R.  Co., 
15  Jur.  235;  Sharp  v.  Day,  1  Phill. 
Ch.  771 ;  Mozley  v.  Alston,  1  Phill. 
Ch.  790 ;  Hichens  v.  Congreve,  4  Russ. 
Ch.  562 ;  Graham  v.  Birkenhead  &c. 
R.  Co.,  2  Hall  &  Tw.  450;  Carlisle  v. 
South  Eastern  R.  Co.,  2  Hall  &  Tw. 
366;  s.  c.  1  Macn.  &  G.  689 ;  Blain  v. 
Agar,  1  Sim.  37 ;  Dodge  v.  Woolsey,  18 
How.  (U.  S.)  331;  Stevens  v.  Rut- 
land &c.  R.  Co.,  29  Vt.  545;  and  other 
cases  cited  ante. 

2  Mozley  v.  Alston,  1  Phill.  Ch.  790 ; 
Foss  V.  Harbottle,  2  Hare,  461 ;  Ware 
V.  Grand  Junction  Water  Works  Co., 
2  Russ.  &  Myl.  470;  Cunlift  v.  Man- 
chester &c.  Canal  Co.,  2  Russ.  &Myl. 
480;  Browne  v.  Monmouthshire  &c. 
Canal  Co.,  13  Beav.  32;  Lord  v.  Cop- 
per Miners'  Co.,  2  Phill.  Ch.  740;  s.  e. 
1  Hall  &  Tw.  85 ;  Clinch  v.  Financial 
Corp.,  L.  R.  5  Eq.  450,  482,     "  It  is 


very  easy,"  said  Sir  John  Romilly  on 
one  occasion,  "  to  point  out  many 
cases  in  which  the  right  to  interfere 
is  unquestionable,  as  if  the  director  of 
a  railway  company  should  embark 
the  funds  of  the  company  in  carrying 
on  a  brewery  or  a  steamboat  com- 
pany, or  speculate  in  the  purchase 
and  sale  of  stock;  or  where  as  in 
Beman  v.  Rufford,  1  Sim.  (n.  s.)  550, 
the  directors  proposed  to  transfer  the 
whole  business  to  another  company. 
But,  on  the  other  hand,  the  court 
would  not  interfere  to  prevent  a  call 
not  required,  or  stop  a  dividend  not 
justified  by  the  pecuniary  condition 
of  the  company.  But  so  close  are  the 
limits  of  the  jurisdiction  exercised  by 
the  court,  that  it  will,  as  in  the  case 
of  Henry  v.  Great  Northern  Railway 
Company,  4  Kay  &  J.  1,  step  in  to 
prevent  the  illegal  apportionment  of 
dividends  amongst  the  shareholders 
of  the  company.  Each  case  must,  in 
truth,  depend  upon  the  powers  under 
which  the  directors  act  and  the  pe- 
culiar facts  proved  by  the  evidence ." 
Gregory  v.  Patchett,  33  Beav.  595,  6G(i. 
In  Samuels  v.  HoUiday,  McCahon, 
214;  s.  c.  Woolw.  400,— Mr.  Justice 
Miller  stated,  arguendo,  that  when  a 
corporation  has  suffered  by  a  tort,  or 
been  injured  by  a  violation  of  con- 
tract, or  has  a  right  of  action,  legal 
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§  4519.  Injunction  Bestraiuing  Illegal  and  Ultra  Vires 
Acts.  —  Whether  the  action  is  brought  by  the  State  through 
its  attorney-general  to  redress  usurpations  of  power  by  those 
in  control  of  the  corporation,  or  whether  it  is  brought  by 
individual  stockholders,  the  relief  which  is  accorded  often 
takes  the  form  of  an  injunction  restraining  illegal  or  ultra  vires 
acts  of  the  directors.*  This  remedy  proceeds  on  one  or  both 
of  the  following  grounds:  1.  That  the  shareholders  have  the 
right  to  have  the  directors  restrained  from  doing  a  threatened 
or  contemplated  act  which  would  subject  the  franchises  of 
the  corporation  to  forfeiture  at  the  suit  of  the  government.^ 
2.  That  they  have  the  right  to  have  them  restrained  from 
applying  the  funds  of  the  corporation  to  objects  other  than 
those  warranted  by  the  governing  instrument  of  the  corpora- 
tion.'    Where  an  agreement  is  made  between  two  corporations, 


or  equitable,  against  any  other  per- 
son, the  individual  shareholder  can- 
not come  into  court  and  prosecute 
that  cause  of  action  because  the  cor- 
poration fails  and  refuses  to  do  so. 

'  Post,  ch.  187 ;  Attorney-General 
V.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.) 
371,  385,  389;  Fisk  v.  Chicago  &c.  E. 
Co.,  36  How.  Pr.  (N.  Y.)  20;  Mander- 
son  V.  Commercial  Bank,  28  Pa.  St. 
679;  March  v.  Eastern  E.  Co.,  40 
N,  H.  548;  s.  c.  77  Am.  Dec.  732; 
Sears  v.  Hotchkiss,  25  Conn.  171 ;  s.  c. 
65  Am.  Dec.  557;  Munt  v.  Shrews- 
bury &c.  E.  Co.,  3  Eng.  L.  &  Eq.  144; 
«.  c.  20  L.  J.  (Ch.)  169;  Cohnan  v. 
Eastern  Counties  E.  Co.,  10  Beav.  1 ; 
Cohen  v.  Wilkinson,  12  Beav.  125; 
Bagshaw  i).  Eastern  Union  E.  Co.,  7 
Hare,  114;  Atwool  v.  Merriweather, 
L.  E.  5  C.  P.  464,  note;  Gray  v. 
Lewis,  L.  E.  8  Eq.  526;  Bradley  v. 
Ballard,  55  111.  413,  419;  s.  c.  8  Am. 
Eep.  656. 

*  Ware  v.  Grand  Junction  "Water 
Works  Co.,  2  Euss.  & Myl.  470 ;  Clinch 
V.  Knancial  Corporation,  L.  E.  5  Eq. 
450;  Gray  v.  Lewis,  L.  E.  8  Eq.  526; 
Hoole  V.  Great  Western  E.  Co.,  L.  E. 
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3  Ch.  262;   Bloxam  v.  Metropolitan 
E.  Co.,  L.  E.  3  Ch.  337;  Colman  v. 
Eastern  Counties  E.  Co.,  10  Beav.  1 
Gregory  v.  Patchett,  33  Beav.  595 
Logan  V.  Earl  of  Courtown,  13  Beav, 
22 ;  Winch  v.  Birkenhead  &c.  E.  Co. 
13  Eng.  L.  &  Eq.  506;  16  Jur.  1035 
Gray  v.  Chaplin,  2  Sim.  &  St.  267 
Beman  v.  Euftord,  1  Sim.  (n.  s.)  550 
15  Jur.  914;  s.  c.  6  Eng.  L.  &  Eq.  106 
Manderson  v.  Commercial  Bank,  28 
Pa.  St.  379;  Heath  v.  Erie  E.  Co.,  8 
Blatchf.  (U.  S.)  347.    But  see  Hodges 
V.  New  England  Screw  Co.,  1   E.  I. 
312;  s.  c.  53  Am.  Dec.  624;  3  E.  I.  9. 
'  Such  is  the  doctrine  of  many  of  the 
preceding  cases.    In  another  case  the 
English  directors  of  a  foreign  railway, 
which  was  subject  to  Turkish  law,  were 
restrained  from  applying  the  funds  of 
the  company  in  the  further  payment 
of  the  costs  of  a  prosecution  for  libel 
brought  by  them  against   a  person 
who  had  acted  as  secretary  to  a  com- 
mittee of  the  company.    The  Vice- 
Chancellor  considered  it  not  a  mere 
canon  of  English  municipal  law,  but 
a  great  and  broad  principle  which 
must  be  taken,  in  the  absence  of  proof 
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intra  vires  as  to  one  but  ultra  vires  as  to  the  other,  it  is  clear 
that  only  a  stockholder  of  the  latter  company  can  interpose 
by  injunction  to  prevent  the  agreement  from  being  carried 
into  effect.' 

§  4520.  Single  Stockholder  Entitled  to  Sucli  an  Injunc- 
tion.— It  is,  therefore,  a  rule  of  universal  recognition  that  a 
single  stockholder  may  maintain  a  suit  in  equity  to  restrain 
the  directors  and  managing  officers  and  agents  of  the  corpo- 
ration from  employing  its  funds  contrary  to,  or  in  a  manner 
not  authorized  by,  the  charter,  governing  statute,  articles  of 
association,  or  other  constating  instrument.^    The  reason  is 


to  the  contrary,  as  a  part  of  any  given 
system  of  jurisprudence,  that  the  gov- 
erning body  of  a  corporation,  that  is 
in  fact  a  trading  partnership,  cannot, 
in  general,  use  the  funds  of  the  cor- 
poration for  any  purpose  other  than 
those  for  which  they  were  contributed. 
"By  the  governing  body,"  said  he, 
"  I  do  not  of  course  mean  exclusively 
either  directors  or  the  general  coun- 
cil ;  but  the  ultimate  authority  within 
the  society  itself  would  ordinarily  be 
a  majority,  at  a  general  meeting. 
According  to  the  principle  in  ques- 
tion, the  special  powers,  given  either 
to  the  majority,  by  the  statutes  or 
other  constituent  documents  of  the 
association,  however  absolute  in 
terms,  are  always  to  be  construed  as 
subject  to  a  paramount  and  inherent 
restriction  that  they  are  to  be  exer- 
cised in  subjection  to  the  special 
purposes  of  the  original  bond  of  asso- 
ciation." Pickering  v.  Stephenson, 
L.  E.  14  Eq.  322,  340.  But  the  appli- 
cation by  directors  of  a  sum  of  £1,200 
out  of  the  undivided  profits  of  a  man- 
ufacturing company  in  paying  a  gratu- 
ity of  one  week's  extra  pay  to  each 
worker  in  a  factory  who  had  worked 
there  with  good  character  throughout 
the  year,  was  held  not  to  be  in  excess 
of  the  limited  authority  ipossessed  by 


directors  of  English  joint-stock  com- 
panies, under  §  90  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9 
Vict.,  ch.  16.  Hampson  v.  Price's 
Patent  Candle  Co.,  45  L.  J.  Ch.  437; 
s.  c.  24  Week.  Eep.  754;  34  L.  T. 
(N.  s.)  711. 

1  Maunsell  v.  Midland  &c.  E.  Co., 
1  Hem.  &  M.  130. 

*  Dodge  V.  Woolsey,  18  How. 
(U.  S.)  331;  Mechanics'  &c.  Bank  i;. 
Debolt,  18  How.  (U.  S.)  380;  Mechan- 
ics' &c.  Bank  v.  Thomas,  18  How. 
(U.  S.)  384;  Zabriskie  v.  Cleveland 
&c.  E.  Co.,  23  How.  (U.  S.)  381;  Gif- 
ford  V.  New  Jersey  E.  Co.,  10  N.  J. 
Eq.  171;  Baltimore  &c.  E.  Co.  v. 
Wheeling,  13  Gratt.  (Va.)  40;  Ste- 
vens V.  Rutland  &c.  E.  Co.,  29  Vt. 
545;  Elkins  v.  Camden  &c.  E.  Co.,  36 
N.  J.  Eq.  5;  Wright  v.  Oroville  &c. 
Mining  Co.,  40  Oal.  20;  Moses  v. 
Tompkins,  84  Ala.  613 ;  s.  c.  4  South. 
Eep.  763 ;  21  Am.  &  Eng.  Corp.  Cas. 
634 ;  4  Eail.  &  Corp.  L.  J.  268 ;  Gam- 
ble V.  Queens  County  Water  Co.,  62 
Hun  (N.  Y.),  166;  s.  c.  reversed  on 
other  points,  123  N.  Y.  91 ;  Leslie  v. 
Lorillard,  40  Hun  (N.  Y.),  392;  Botts 
V.  Simpsonville  &c.  .Tump.  Co.,  88 
Ky.  54;  s.  c.  2  L.  E.  A.  594;  10  S.  W. 
Eep.  134;  Wilcox  v.  Bickel,  11  Neb. 
154;  Central  E.  Co.  v.  OoUins,  40  Ga. 
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that  the  charter,  governing  statute,  articles  of  association,  or 
other  constating  instrument,  forms  a  part  of  the  contract  into 
which  the  associates  have  entered,  and  makes  and  defines  the 
limits  within  which  they  have  agreed  to  employ  the  joint 
fund;  that  the  directors  have  been  appointed  by  them  to  man- 
age the  business  and  to  employ  the  joint  fund  within  those 
limits;  and  consequently  that  any  attempt  on  the  part  of  the 
directors  to  employ  the  joint  fund  outside  of  those  limits  is 
not  only  an  unlawful  application  of  the  fund  as  against  the 
State,  but  is  a  breach  of  trust  on  their  part  as  against  the 
stockholders,  resulting  in  the  violation  of  the  contract  which 
each  co-adventurer  has  made  with  the  others.  Each  stock- 
holder  has  the  right  to  stand  upon  the  contract,  and  to  say 
that  the  joint  fund  shall  not  be  employed  contrary  to  that 
contract;  and  he  has  the  right  to  the  aid  of  a  court  of  equity 
to  prevent  its  misapplication,  and  the  motive  with  which  he 
is  acting, —  whether  it  be  called  good  faith  or  bad  faith,  —  is 
immaterial.^  "It  is  now  no  longer  doubted,"  said  Mr.  Justice 
Wayne,  "either  in  England  or  the  United  States,  that  courts 
of  equity,  in  both,  have  a  jurisdiction  over  corporations,  at 
the  instance  of  one  or  more  of  their  members,  to  apply  pre- 
ventive remedies  by  injunction,  to  restrain  those  who  admin- 
ister them  from  doing  acts  which  would  amount  to  a  violation 
of  charters,  or  to  prevent  any  misapplication  of  their  caj)itals 

582;  March  v.  Eastern  R.  Co.,  43  206;  Small  v.  Minneapolis  Electro- 
N.  H.  515;  Bliss  v.  Anderson,  31  Ala.  Matrix  Co.,  45  Minn.  264;  s.  c.  47  N. 
612;  s.  c.  70  Am.  Dec.  511;  Neall  v.  W.  Rep.  797;  9  Rail.  &  Corp.  L.  J. 
Hill,  16  Cal.  145 ;  s.  c.  76  Am.  Dec.  193 ;  Teachout  v.  Des  Moines  Broad 
508;  DuPont  v.  Northern  Pacific  R.  Gauge  Street  R.  Co.,  75  Iowa,  722; 
Co.,  18  Fed.  Rep.  467 ;  s.  c.  21  Blatchf.  s.  c.  38  N.  W.  Rep.  145;  Young  v. 
(U.  S.)  534 ;  Christopher  v.  New  York,  Rondout  Gas  Light  Co.,  39  N.  Y.  St. 
13  Barb.  (N.  Y.)  567;  Cherokee  Iron  Rep.  602;  s.  c.  15  N.  Y.  Supp.  443; 
Co.  V.  Jones,  52  Ga.  276 ;  Copeland  v.  Shaw  v.  Campbell  Turnp.  Road  Co. 
Citizens'  Gas  Light  Co.,  61  Barb.  (Ky.),  12  Ky.  L.  Rep.  799;  s.  c.  15  S. 
(N.  Y.)  60;  Kean  v.  Johnson,  9  N.  J.  "W.  Rep.  245  (not  officially  reported) ; 
Eq.  401 ;  Zabriskie  t).  Hackensack  &c.  Marseilles  Land  &c.  Co.  v.  Aldrich,  86 
R.  Co.,  18  N.  J.  Eq.  178;  s.  c.  90  Am.  111.  504.  Compare  (if  you  like)  Bel- 
Dec.  617;  OoUes  v.  Trow  City  Direc-  mont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 
tory  Co.,  11  Hun  (N.  Y.),  397 ;  Albers  637. 
V.  Merchants'  Exchange,  45  Mo.  App. 

1  Central  R.  Co.  v.  Collins,  40  Ga.  582. 
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or  profits,  which  might  result  in  lessening  the  dividends  of 
stockholders,  or  the  value  of  their  shares,  as  either  may  be 
protected  by  the  franchises  of  a  corporation,  if  the  acts 
intended  to  be  done  create  what  is  in  the  law  denominated  a 
breach  of  trust.  And  the  jurisdiction  extends  to  inquire  into, 
and  to  enjoin,  as  the  case  may  require  that  to  be  done,  any 
proceedings  by  individuals,  in  whatever  character  they  may 
profess  to  act,  if  the  subject  of  complaint  is  an  imputed  viola- 
tion of  a  corporate  franchise,  or  the  denial  of  a  right  growing 
out  of  it,  for  which  there  is  not  an  adequate  remedy  at  law."' 

§  4521.  And  wltliout  Kequesting  the  Directors  to  Sue 
Themselves. — The  rule  previously  stated,^  which  requires  the 
stockholder,  before  bringing  such  an  action,  to  request  the 
directors  to  bring  an  action  in  the  name  of  the  corporation, 
has  no  application  here;  because  the  very  object  of  the  action 
is  to  restrain  the  directors  from  doing  a  threatened,  unlawful 
act,  and  it  would  be  absurd  to  request  them  to  bring  an  action 
to  enjoin  themselves  from  doing  what  they  are  threatening  to 
do.  They  would  necessarily  be  the  substantial  parties  on 
both  sides  of  the  action.  It  would  therefore  not  be  an  adver- 
sary proceeding,  but  would  necessarily  be  collusive  and  a 
mockery  of  justice.' 

'  Dodge    V.    Woolsey,    18     How.  the  object  of  the  suit  is  to  restrain 

(IT.  S.)  331,341.    For  similar  state-  their  action  in  a  matter  not  uftra  w«s. 

ments  of  the  doctrine,  see  Wright  v.  See,  for  instance,  Moses  v.  Tompkins, 

Oroville  &c.  Mining  Co.,  40  Oal.  20,  84  Ala.  613 ;  s.  c.  4  South.  Eep.  763 ;  21 

27;   Wilcox  v.  Bickel,  11  Neb.   154;  Am.  &  Eng.  Corp.  Oas.  634;  4  Rail. 

March  v.  Eastern  E.  Co.,  40  N.  H.  &  Corp.  L.  J.  268.    But  in  respect  of 

548,  567 ;  s.  c.  77  Am.  Dec.  732.  this  question  it  is  impossible  to  take 

^  Ante,  §  4499,  et  seq.  a  sound  distinction  between  the  case 

"  Davis  V.  Gemmell,  70  Md.  356,  where  the  object  of  the  suit  is  to  re- 

376,  and  cases  cited ;  ante,  §  4505.    In  strain  acts  which  are  ultra  vires,  and 

actions  of  the  kind  now  under  consid-  those  where  the  object  is  to  restrain 

eration,  there  is  scarcely  a  trace  of  the  acts  which,   though  not  ultra  vires, 

idea  that  the  complaining  stockholder  involve  fraudulent  breaches  of  trust 

must  first  request  the  directors  to  sue ;  on  the  part  of  the  directors ;  since  in 

and  some  of  the  courts,  in  stating  the  both  cases  they  would  be  equally  both 

rule  discussed  in  previous  sections,  plaintiff  and  defendant,  in  a  substan- 

which  requires  the  stockholder  first  tial  sense,  if  the  action  were  brought 

to  request  the  directors  to  sue,  are  in  the  name  of  the  corporation, 
careful  to  state  that  it  applies  where 
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§  4522.  Enjoining'  the  Illegal  Voting  of  Shares. — It  has 

been  held  that  equity  will  interfere  by  injunction,  at  the  suit  of 
stockholders,  to  restrain  trustees  and  directors  of  the  corpora- 
tion from  illegally  voting  in  respect  of  certain  shares  whereon 
they  claim  the  right  to  vote,  when  the  effect  of  such  vote  will  be 
to  control  the  election  of  directors.-'  It  should  be  stated  that  the 
abuse  of  granting  ex  parte  injunctions  just  prior  to  the  date  of 
corporate  elections  to  control  the  voting  of  shares  and  thereby 
influencing  the  elections,  of  which  such  flagrant  instances 
took  place  in  the  struggles  over  the  managements  of  the  Erie 
Railway  property  a  few  years  ago,  has  become  so  great  as  to 
demand  the  attention  of  legislation;  and  accordingly  the  Legis- 
lature of  Connecticut  has  enacted  the  following  statute:  "No 
ex  parte  injunction  shall  be  granted  within  ten  days  of  the  day 
for  a  stockholders'  meeting  of  any  private  corporation,  to 
restrain  voting  upon  any  shares  of  stock  in  such  corporation, 
excepting  that  injunctions  may  be  granted  upon  proper  bonds, 
as  now  required  by  law,  to  restrain  voting  upon  such  shares 
upon  any  matters,  excepting  the  organization  of  the  meeting 
and  its  adjournment."  ^ 

§  4523.  Enjoining  One  Corporation  from  Voting  Shares 
Held  in  Another.  —  It  was  held  by  Chancellor  Thomas  Cobbs, 
of  Alabama,  in  an  elaborate  opinion,  that  an  injunction 
ought  to  be  granted  on  the  application  of  the  shareholders  in 
a  railroad  corporation,  to  prevent  another  such  corporation, 
which  has  acquired  shares  in  the  former  corporation,  from 
voting  at  corporate  elections  in  respect  of  such  shares.^  This 
decision  was  affirmed  by  the  Supreme  Court  of  Alabama  in 
an  able  opinion  by  the  late  Chief  Justice  Stone,  but  which 
was  dissented  from  by  Mr.  Justice  McClellan,  the  youngest, 
but  not  the  least  capable  member  of  the  court.^  The  decision 
proceeds  on  the  ground  of  public  policy,  that  to  allow  one 

'  Moses  (..  Tompkins,  84  Ala.  613;  '  Tvih.   Acts  Conn.  18^9,   ch.   39, 

s.  c.  21  Am.  &  Eng.  Corp.  Cas.  634 ;  4     p.  22. 

South.  Eep.  763 ;  4  Eail.  &  Corp.  L.  J.  =>  AVoods  v.  Memphis  &c.  E.  Co., 

268.  5  Eail.  &  Corp.  L.  J.  372. 

*  Memphis  &c.  E.  Co.  u.  Woods,  88  Ala.  630;  s.  c.  16  Am.  St.  Eep.  81. 
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corporation  to  vote  its  shares  held  in  another,  holds  out  a  con- 
stant temptation  to  fraud  and  abuse.  The  infirmity  of  the 
decision  lies  in  the  fact  that  it  was  not  made  to  appear  that 
the  dominant  corporation  had  not  the  lawful  power  to  be  a 
shareholder  in  the  servient  corporation;  and  that  it  conse- 
quently denies  to  an  incorporated  shareholder  the  right  whicli 
is  possessed  by  other  shareholders,  of  protecting  its  interests 
by  voting  at  corporate  meetings  in  respect  of  its  shares.  A 
subsequent  decision  of  the  same  court  is  to  the  contrary;' and 
though  an  attempt  is  made  to  distinguish  the  previous 
decision,  the  two  seem  to  be  irreconcilable,  and  the  latter 
should  probably  be  accepted  as  necessarily  overruling  the 
former. 

§  4524.  Enjoining  Illegal  Forfeiture  of  Shares. — We  have 
already  seen  that  equity  will  relieve  against  the  illegal  for- 
feiture,  by  the  directors,  of  the  shares  of  a  member,^  and  that 
it  will  enjoin  them  from  making  a  threatened  forfeiture  where 
the  shares  have  been  paid  for  in  full.'  It  is  necessary  to  the 
validity  of  an  assessment  upon  the  shares  of  a  corporation  that 
it  should  have  been  made  by  a  valid  board  of  directors;  for, 
while,  on  principles  of  justice  and  necessity,  the  acts  of  de  facto 
directors  of  corporations  will  be  upheld,  so  far  as  third  persons 
are  concerned,  yet  the  principle  does  not  apply  to  the  same 
extent  in  respect  of  social  rights  in  the  corporation  itself.* 
Equity  will,  therefore,  relieve  against  a  forfeiture  of  shares 
for  the  non-payment  of  an  assessment  made  by  persons  who 
were  not  duly  elected  to  the  office  of  directors,  but  who  have 
usurped  the  functions  of  that  office.^  And  it  will  also  enjoin 
a  threatened  forfeiture  of  shares  by  such  an  illegally  consti- 
tuted board.°    The  grounds  on  w,hicli  preventive  relief  will  be 

'  American  Refrigerating  &c.  Co.  v.  Linn,  93  Ala.  610. 

"  Ante,  §  1806,  et  seg.  .    ^  Garden  Gully  &c.  Oo.  v.  McLis- 

*  Ante,  5  1810.  ter,  1  App.  Oas.  39. 

*  People's  Mut.  Ins.  Co.  v.  West-  «  Moses  v.  Tompkins,  84  Ala.  613; 
cott,  14  Gray  (Mass.),  440;  Moses  v.  s.  c.  21  Am.  &  Eng.  Corp.  Cas.  634; 
Tompkins,  84  Ala.  613;  s.  c.  21  Am.  4  South.  Rep.  763;  4  Rail.  &  Corp. 
&  Eng.  Corp.  Cas.  634 ;  4  South.  Rep.  L.  J.  268. 

763;  4  Rail.  &  Corp.  L.  J.  268. 
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afforded  were  thus  stated  by  Clopton,  J. :  "  To  prevent  irrep- 
arable mischief,  multiplicity  of  suits,  the  destruction  and 
impairment  of  the  pecuniary  rights  of  the  stockholders,  equity 
will  interfere  at  the  instance  of  a  stockholder,  and  restrain 
the  sale  of  his  stock  for  the  payment  of  a  call  made  by  ille- 
gally elected  or  appointed  directors.  The  validity  of  the 
election  of  defendants,  as  directors,  arises  collaterally  and 
incidentally,  and  the  duty  to  inquire  into  and  decide  the 
question  is  necessarily  involved."  ^ 

§  4525.  131130111105  Acts  of  Persons  Usurping'  Office  of 
Director. — It  has  been  held  that  a  bill  in  equity  will  not  lie 
by  shareholders  of  a  corporation  to  enjoin  certain  persons, 
who  have  usurped  the  office  of  directors  in  the  corporation 
without  having  been  legally  elected  thereto,  from  employing 
the  corporate  funds  in  the  manner  authorized  by  the  charter 
or  governing  statute  but  disapproved  of  by  the  complaining 
stockholders.  The  reason  is  that  the  complaining  stock- 
holders have  a  remedy  at  law  by  the  institution  of  a  proceed- 
ing in  the  nature  of  a  quo  warranto  to  oust  the  usurping 
directors.  But  it  was  said  that  if  such  a  proceeding  at  law 
had  been  commenced,  a  court  of  equity  would,  during  its 
pendency,  enjoin  the  directors  from  taking  any  threatened 
action  which  might  be  injurious  to  the  corporation.^  At  the 
same  time  it  is  laid  down  that  "while  a  court  of  equity,  if 
such  be  the  mere  purpose,  will  not  inquire  into  the  legality 
of  an  election  of  directors,  nor  exercise  jurisdiction  to  remove 
an  officer  of  a  corporation  from  an  office  of  which  he  is  in 
actual  possession,  —  yet,  when  the  court  has  rightfully  taken 
jurisdiction  for  one  purpose,  and  the  question  of  the  legality 
of  the  election,  or  whether  a  certain  person  holds  such  office, 

•  Moses  V.  Tompkins,  84  Ala.  613,  opinion,  taking  the  ground  that  an 

617.    Compare  Nathan  v.  Tompkins,  injunction    was    the    only    eflBcient 

82  Ala.  437.  '  remedy,    and    that    the    injunction 

■'  Moses  V.  Tompkins,  84  Ala.  613;  -which  had  been  granted  by  the  chan- 

8.  c.  21  Am.  &  Eng.  Corp.  Cas.  634;  cellor  should  be  retained  until  the 

4  South.  Rep.  763;  4  Bail.  &  Corp.  rehabilitation  of  the  corporation  could 

L.  J.  268.    Mr.  Chief  Justice  Stone  be  perfected  by  legitimate  methods, 
dissented  in  a  brief  but  very  clear 
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incidentally  and  collaterally  arises  in  the  suit,  it  will  inquire 
into  and  decide  it,  as  it  would  any  other  question  that  may 
arise."  ^  The  limits  of  the  jurisdiction  of  equity  in  this 
respect  are  thus  very  clearly  stated  by  Chancellor  Zabriskie: 
"It  is  clear  that  a  court  of  equity  has  no  jurisdiction  to 
remove  an  officer  of  a  corporation  from  an  office  of  which  he 
has  possession,  or  to  declare  the  forfeiture  of  such  office.  Its 
decree  will  not,  like  the  judgment  of  a  court  of  law,  operate 
in  rem  and  remove  or  oust  any  one  from  an  office  which  he, 
in  fact,  holds.  When  the  object  is  simply  to  determine  the 
regularity  of  an  election,  or  to  declare  an  office  to  which  any 
one  has  been  duly  elected,  forfeited,  a  court  of  law  is  the 
proper  and  only  competent  tribunal.  So,  it  is  the  only  proper 
tribunal  to  recover  the  possession  of  lands,  or  authoritatively 
to  settle  and  declare  the  title  in  real  or  possessory  actions. 
Yet  when  the  object  is  to  protect  lands  from  waste  or  destruc- 
tion, to  compel  the  specific  performance  of  a  contract,  or  to 
exercise  any   other  power   over  them  vested  in   a  court  of 

equity,  it  may  inquire  and  determine  as  to  the  title If 

the  question  of  the  legality  of  an  election,  or  whether  a  certain 
person  holds  such  an  office,  arises  incidentally  in  the  course 
of  a  suit  of  which  equity  has  jurisdiction,  that  court  will 
inquire  into  and  decide  it,  as  it  would  any  other  question  of 
law  or  fact  that  arises  in  the  cause.  But  the  decision  is  only 
for  the  purpose  of  the  suit;  it  does  not  settle  the  right  to  the 
office,  or  vacate  it  if  the  party  is  in  actual  possession."^ 
When,  therefore,  a  new  board  of  directors,  elected  with  the 
view  to  effecting  a  consolidation  with  another  corporation, 
attempts  to  consummate  it,  and  a  bill  is  filed  by  a  stockholder 
to  enjoin  them  from  so  doing,-the  court  may  and  will  inquire 
into  the  legality  of  their  election.' 

§  4626.  Equity  will  not  Annul  the  By-laws  of  Mutual 
Benefit  Societies. — A  very  instructive  decision  of  the  New 
York  Court  of  Appeals  is  to  the  eff'ect  that  where  a  person 

^  Nathan  v.  Tompkins,  82  Ala.  437,  446,  —  opinion  by  Olopton,  J. 
*  Johnston  v.  Jones,  23  N.  J.  Eq.  '  Nathan    v.  Tompkins,    82   Ala. 

216,  225,  226.  437. 
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becomes  a  member  of  a  mutual  benefit  society,  having  certain 
by-laws,  rules,  and  regulations,  he  thereby  agrees  to  be  gov- 
erned by  those  by-laws,  rules,  and  regulations;  so  that  if  a 
proceeding  is  instituted  against  him  to  enforce  the  provisions 
of  such  by-laws,  rules,  and  regulations,  he  has  no  standing  in 
a  court  of  equity  to  enjoin  the  proceeding,  or  to  annul  the 
by-laws,  rules,  and  regulations,  unless  he  can  show  irreparable 
injury;  and  he  does  not  show  irreparable  injury  where,  under 
such  by-laws,  rules,  and  regulations,  the  extent  of  his  punish- 
ment, if  any  is  inflicted,  will  be  a  pecuniary  fine  which  the 
corporation  will  have  no  means  of  enforcing  against  him, 
and  where  his  expulsion  is  not  threatened.  But  it  was  also 
said  that  if  his  expulsion  had  been  threatened,  "no  case  has 
been  cited  where  an  injunction  has  been  granted  in  anticipa- 
tion of  such  an  event";  and  it  was  pointed  out  that  all  the 
cases  where  equity  had  enjoined  the  managing  boards  of 
social  clubs  and  other  mutual  benefit  corporations  and  socie- 
ties from  denying  to  a  member  the  privileges  of  membership, 
were  cases  where  he  had  already  been  expelled.  The  court 
also  pointed  out  that  such  an  action  cannot  be  maintained 
until  the  member  has  exhausted  his  remedies  within  the 
society,^ — a  principle  which  has  already  been  considered.^ 

§  4527.  Injunction  to  Restrain  a  Corporation  from  Peti- 
tioning' for  an  Amendment  of  its  Charter.  —  A  court  of  equity, 
having  jurisdiction  over  a  party,  may,  by  injunction,  restrain 
him  from  prosecuting  an  action  in  another  tribunal.  It  is 
not  necessary  here  to  discuss  the  limits  of  this  jurisdiction. 
In  England  an  analogous  jurisdiction  exists  in  courts  of 
equity,  to  restrain  by  injunction  a  party  from  petitioning 
Parliament  for  or  against  a  measure  affecting  rights  of  prop- 
erty. "  There  is  no  question  whatever,"  said  Lord  Cotten- 
ham,  "about  the  jurisdiction;  a  party  who  comes  to  oppose 
a  railway  bill  in  Parliament,  does  so  solely  in  respect  of  his 
private  interest,  not  as  representing  any  interest  of  the  public, 

1  Thomas  v.  Musical  &c.  Protective  Union,  121  N.  Y.  45 ;  s.  c.  24  N.  E.  Eep.  24. 

"  Ante,  §  912. 
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or  for  the  purpose  of  communicating  any  information  to  Par- 
liament. He  is  not  even  allowed  to  be  heard  as  a  petitioner 
against  the  bill,  unless  he  has  a  locus  standi  in  respect  of  some 
property  or  interest  liable  to  be  affected  by  it  if  it  should  pass 
into  law.  This  court,  therefore,  if  it  sees  a  proper  case  con- 
nected with  private  property  or  interest,  has  just  the  same  juris- 
diction to  restrain  a  party  from  petitioning  against  a  bill  in 
Parliament  as  if  he  were  bringing  an  action  at  law,  or  asserting 
any  other  right  connected  with  the  enjoyment  of  the  property 
or  interest  which  he  claims.'"  In  another  case,  referring  to 
this  jurisdiction,  it  was  said  by  Lord  Brougham,  L.  C:  "  It  is 
quite  idle  to  represent  this  as  an  attempt  to  restrain  by 
injunction  the  proceedings  of  Parliament."^  A  number  of 
cases  are  found  in  the  English  reports  in  which  the  court  of 
cliancery  has  enjoined  corporations,  haxing  funds  for  distinct 
objects,  from  using  them  to  promote  an  application  to  Parlia- 
ment for  a  fundamental  change  in  their  charter.  But  this 
rests  upon  a  different  principle  from  that  which  would  uphold 


^  Stockton  &c.  E.  Co.  v.  Leeds  &c. 
B.  Co.,  2  Phill.  Ch.  666. 

2  Ware  v.  Grand  Junction  Water 
Works  Co.,  2  Buss.  &  Myl.  470.  This 
practice  of  restraining  by  injunction 
applications  to  Parliament  appears  to 
be  of  recent  origin  in  England,  and 
there  are  not  many  reported  cases  in 
which  it  has  been  exercised.  Such 
an  injunction  was  granted  by  Vice- 
Chancellor  Shadwell,  in  1831,  in  Cun- 
liff  V.  Manchester  &c.  Oanal  Co.,  2 
Euss.  &.  Myl.  480,  note,  and  in  Ware 
V.  Grand  Junction  Water  Works  Co., 
2  Euss.  &  Myl.  470,  note.  The  former 
case  was  compromised  on  appeal,  and 
the  latter  was  reversed  on  appeal 
by  the  Lord  Chancellor.  In  Stockton 
&c.  E.  Co.  V.  Leeds  &c.  E.  Companies, 
2  Phill.  Ch.  666,  Anno.  1848,  an  injunc- 
tion was  granted  by  Vice-Chancellor 
Shadwell  to  restrain  a  railroad  com- 
pany from  opposing  a  bill  brought  be- 
fore Parliament  by  another  railroad 


company  for  the  amalgamation  of  the 
two  companies;  but,  on  appeal,  the 
injunction  was  dissolved  on  the 
merits  by  Lord  Cottenham,  though 
the  jurisdiction  of  the  court  was 
maintained  by  him.  In  Heathcote  i;. 
North  Staffordshire  E.  Co.,  2  Macn. 
&  G.  100,  Anno.  1850,  an  injunction 
was  granted  by  the  Vice-Ohancellor, 
restraining  the  defendants  from  mak- 
ing an  application  to  Parliament  for 
any  act  to  authorize  them  to  abandon 
certain  branch  railways,  or  to  author- 
ize anything  to  be  done  or  omitted 
by  the  company  inconsistent  with,  or 
repugnant  to,  a  covenant  entered  into 
by  them  with  the  complainant.  This 
injunction  was  also  dissolved  by  Lord 
Cottenham  upon  the  merits.  In  no 
one  of  these  cases  was  the  injunction 
restraining  a  party  from  making 
application  to  Parliament,  either  in 
support  of,  or  in  opposition  to,  a  bill, 
finally  sustained. 
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an  injunction  against  the  officers  of  a  corporation  from  pro- 
moting an  act  of  the  Legislature,  provided  they  did  it  at  their 
personal  expense.  It  is  simply  a  restraint  upon  the  corpora- 
tion against  a  diversion  of  its  funds  from  the  purposes  for 
which  they  are  held  in  trust  by  the  corporate  officers.^  But 
while  an  American  court  of  equity  would  not  hesitate  to  enjoin 
the  directors  of  a  corporation  from  using  the  corporate  funds 
for  the  purpose  of  inducing  the  Legislature  to  make  a  constit- 
uent change  in  the  corporation,  yet  it  has  been  clearly  shown 
that  to  enjoin  them  from  making  such  an  application  where 
they  do  so  without  the  use  of  the  corporate  funds,  would  be 
opposed  to  the  spirit  of  our  institutions,  and  would  involve  an 
impertinent  interference  by  the  judicial  branch  of  the  govern- 
ment with  the  right  of  the  Legislature  to  have  full  information 
from  its  constituents  on  the  subjects  of  legislation,  and  with 
the  right  of  the  people  to  petition  the  Legislature  for  changes 
in  the  laws.  And  this  has  been  regarded  as  more  clearly  so 
where,  by  the  constitution  of  the  State,  or  by  a  general  law 
applicable  to  all  corporations,  a  right  is  reserved  to  the  Legis- 
lature to  alter  or  repeal  any  corporate  charter;  since  in  such 
a  case  all  the  contracts,  express  or  implied,  resulting  from  the 
act  of  incorporation,  and  its  acceptance  by  the  stockholders, 
are  deemed  to  have  been  entered  into  by  both  parties  subject 
to  that  reservation.^ 

§  4528.  Injunctions  against  Unlawful  and  Ultra  Vires  Con- 
solidations.— Injunctions  have  been  often  granted  at  the  suit 

'  Ante,  §  105;  Attorney-General  shareholders  in  the  company.  In 
V.  Norwich,  16  Sim.  225;  Hunt  v.  Munt  v.  Shrewsbury  &c.  E.  Co.,  13 
Shrewsbury  &c.  E.  Co.,  13  Beav.  1;  Beav.  1,  a  railway  company  was  en- 
Stevens  V.  South  Devon  E.  Co.,  13  joined  from  using  its  funds  to  pro- 
Beav.  48;  Great  Western  E.  Co.  v.  mote  an  act  of  Parliament  designed 
Eushout,  5  De  Gex  &  Sm.  290 ;  s.  c.  to  improve  the  navigation  of  a  river 
10  Eng.  L.  &  Eq.  72 ;  Simpson  v.  Den-  on  which  the  terminus  of  its  railway 
ison,  10  Hare,  51 ;  «.  c.  16  Jur.  828.  was  situated. 

In  Stevens  v.  South  Devon  E.  Co.,  '  Story  v.  Jersey  City  &c.  Co.,  16 

13  Beav.  48,  it  was  held  that  the  funds  N.J.  Eq.  13;  s.  c.  84Am.  Dec.  134, 

of  a  railroad  company  could  not  be  140.    Compare  Durfee  v.  Old  Colony 

used  to  promote  an  act  of  Parliament  &c.  E.  Co.,  5  Allen  (Mass.),  230. 
changing  the  rights  of  two  classes  of 
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of  stockholders  to  restrain  the  action  of  the  directors,  or  even  of 
the  majority  of  the  stockholders,  from  making  an  unlawful  or 
unauthorized  consolidation  of  the  corporation  with  another/ — 
as,  for  instance,  where  they  undertake,  by  consolidating  with 
another  corporation,  to  form  a  'new  corporation  with  different 
rights  and  powers  from  the  one  in  which  the  plaintiff  is  a 
stockholder;^  where  they  undertake  to  transfer  the  stock  of 
their  own  corporation  to  another  corporation,  in  order  to 
effectuate  a  scheme  of  consolidation;^  and  in  general  where 
they  undertake  to  consolidate  the  corporation  with  another 
corporation  without  lawful  authority  so  to  do.*  So,  it  has 
been  held  that  where  a  turnpike  company  and  its  directors 
have  no  authority  to  consolidate  with  or  purchase  other  roads, 
they  will  be  enjoined  at  the  suit  of  a  stockholder  from  pur- 
chasing(  a  new  road  and  paying  therefor  in  stock  of  the  com- 
pany, which  has  no  market  value,  if  the  effect  would  be  to 
lessen  dividends.^ 

§  4529.  Enjoinlngr  the  Transaction  of  Business  before  Due 
Incorporation.  —  We  have  already  had  occasion  to  note  a  deci- 
sion to  the  effect  that  the  stockholders  in  a  corporation  are 
entitled  to  a  mandamus  against  its  directors  and  officers,  to 
compel  them  to  make  and  publish  a  report  of  the  affairs  of 
the  corporation,  required  by  a  statute  which  makes  the  stock- 

1  Ante,  §  349.  Eep.  410.    It  has  been  held  that  the 

'  Young  V.  Eondout  &c.  Gas  Light  statute  of  New  York,  N.  Y.  Laws  1876, 

Co.,  39  N.  Y.  St.   Eep.  602;  s.  c.  15  ch.  176,  §  3,  as  amended  by  N.  Y.  Laws 

N.  Y.  Supp.  443.  1880,  ch.  167,  authorizing  any  two  or 

"  Botts  V.  Simpsonville  &c.  Tump,  more  religious  societies  to  consolidate, 

Co.,  88  Ky.  54;  s.  c.  2  L.  E.  A.  594;  with  the  approval  of  the  Supreme 

10  S.  W.  Eep.  134.  Court,  and  providing  that  all  parties 

*  Shaw  V.  Campbell  Turnp.  Eoad  interested  therein  may  be  heard  on 
Co.  (Ky.),  12  Ky.  L.  Eep.  799;  15  the  petition  for  consolidation,  does 
S.  W.  Eep.  245  (not  to  be  officially  not  debar  a  trustee  or  vestryman  of 
reported).  such  societies  from  maintaining  an 

*  Ibid.  State  of  facts  in  which,  on  action  to  restrain  the  consolidation 
a  bill  by  a  stockholder  for  an  injunc-  and  to  set  aside  an  agreement  there- 
tion  restraining  the  consolidation  of  for  illegally  entered  into  by  his  co- 
several  joint-stock  associations,  a  trustees,  the  remedy  conferred  by  the 
motion  for  an  injunction  and  receiver  statute  being  merely  cumulative. 
pendente  lite:  Mills  v.  Hurd,  29  Fed.  Maclawry  v.  Hart,  10  N.  Y.  Supp.  125. 
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holders  liable,  in  default  of  such  publication,  for  the  debts  of 
the  corporation.^  On  like  grounds,  it  should  seem  that  an 
intending  stockholder  may  have  an  injunction  to  prevent  one 
of  the  incorporators  of  a  proposed  corporation  from  doing 
business  in  its  name  before  it  has  become  duly  incorporated; 
and  so  it  has  been  held.^  And  though  the  reason  given  for 
the  holding  was  that  one  of  the  associates  was  proceeding 
without  carrying  out  his  agreement  with  the  other,  yet  a 
broader  reason,  and  one  applicable  to  all  such  cases,  would  be 
that  the  contracting  of  debts  in  the  name  of  a  corporation  not 
organized  in  compliance  with  law,  might  operate,  on  a  princi- 
ple of  estoppel,  to  make  the  associates  personally  liable  for 
such  debts.' 

§  4530.  Injunction  agrainst  Reorg'anization.  —  If,  as  already 
seen,*  a  court  of  equity  will  not  enjoin  the  voluntary  wind- 
ing up  of  a  private  corporation,  at  the  suit  of  a  minority  stock- 
holder, it  will  not  enjoin  a  dissolution  and  winding  up  which 
is  agreed  upon  by  the  majority  for  the  purpose  of  entering 
upon  a  scheme  of  reorganization,  provided  such  scheme  gives 
to  the  dissenting  minority  the  option  of  withdrawing  their 
several  interests  in  the  old  corporation,  or  of  taking  a  propor- 
tionate number  of  shares  in  the  new  one.'' 

§  4531.  Injunctions  against  Judg-ments  in  Winding-up 
Proceedings.  —  Where  a  bill  in  equity  is  brought  by  a  stock- 
holder to  wind  up  an  insolvent  corporation,  under  a  juris- 
diction created  by  statute,*  it  will  often  be  necessary,  and 
therefore  proper,  to  enjoin  the  enforcement  of  judgments 
against  the  corporation,  to  the  end  that  the  holders  of  such 
judgments  may  not  acquire  an  unlawful  preference  over  other 
creditors.  In  the  distribution  of  the  assets,  whatever  liens  or 
preferences,  under  the  rules  of  law  obtaining  in  the  forum, 

1  Ant-e,  §  4448. 

"  Eicker  v.  Larkin,  27  HI.  App.  625.  «  Post,  ch.  155.     Such  a  jurisdic- 

'  Ante,  §  2969.  tion  does  not  exist  in  the  case  of  an 

*  Ante,  §  4443.  incorporated     company    under     the 

'  Tread  well  D.  Salisbury  Man.  Co.,  general    principles   of  equity:    Post, 

7  Gray  (Mass.),  393.  §  4588. 
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have  been  obtained  by  the  recovery  of  judgments  against  the 
corporation,  will,  of  course,  be  preserved.  But  judgments  may 
have  been  recovered  under  such  circumstances  that,  to  give 
effect  to  the  liens  or  priorities  created  by  them,  would  result 
in  a  fraudulent  diversion  of  the  property  of  the  corporation 
from  its  general  creditors,  in  which  case  the  enforcement  of 
such  judgments  will  be  enjoined.^ 

§  4532.  Illustrative  Cases  In  Whlcli  Such  Injunctions 
have  been  Granted.  —  Among  the  many  cases  ih  which  such 
injunctions  have  been  granted,  we  may  mention,  to  illustrate  the 
extent  to  which  the  jurisdiction  has  been  exercised,  the  case  where 
the  directors  and  the  agents  appointed  by  them  undertake  to  lease 
and  transfer  the  entire  business  of  the  corporation  to  another  cor- 
poration for  a  term  of  years; '  where  they  undertake  to  use  the 
funds  of  the  corporation  in  purchasing  the  shares  of  another  cor- 
poration;' where  they  undertake  to  lease  the  property  of  the  cor- 
poration, it  being  a  gas  company,  to  another  such  company  for 
a  term  of  years  with  a  privilege  of  renewal,  without  the  unanimous 
consent  of  their  own  stockholders;  *  where  the  corporation  has 
been  incorporated  to  manufacture  jpig  iron,  and  the  directors  under- 
take to  employ  its  funds  in  erecting  a  corn  and  flour  mill;^  where 
they  undertake  to  employ  the  funds  of  the  corporation  in  paying 
another  corporation  engaged  in  the  same  business  for  ceasing  to 
exercise  its  franchises,  —  that  is,  in  buying  off  a  competing  company;  ' 
where  the  directors  of  a  railroad  company  have  obtained  per- 
mission from  the  Legislature  to  extend  their  railroad  beyond  the 
terminus  named  in  the  original  charter,  and  where  the  stockholders 
have  accepted,  by  a  majority  vote,  but  against  the  dissent  of  the 
plaintiff,  the  act  authorizing  the  extension;'  and  even  where 
the  directors  threaten  to  employ  the  funds  of  the  corporation  in 

1  Harding  v.  Fiske,    25  Abb.   N.  '  Central  R.  Co.  v.  Collins,  40  Ga. 

Oas.    (N.  Y.)  348;    12  N.  Y.  Supp.  582. 

139.     As  to  enjoining  a  continuation  *  Copeland  v.  Citizens'  Gas  Light 

of  the  business  of  the  corporation,  see  Co.,  61  Barb.  (N.  Y.)  60. 

City  of  New  York  v.  Starin,  56  N.  Y.  *  Cherokee  Iron  Co.  v.  Jones,  52 

Super.  153.  Ga.  276. 

'  Small    V.    Minneapolis    Electro-  °  Leslie    v.    Lorillard,     40     Hun 

Matrix    Co.,   45  Minn.   264;   s.  c.  9  (N.  Y.),  392. 

Eail.  &   Corp.   L.  J.  193;  47  N.  W.  '  Stevens  v.  Rutland  E.   Co.,  29 

Bep.  797.  Vt.  545. 
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paying  a  tax  illegally  levied  upon  its  property,  —  in  which  case  the 
proper  officer  of  the  State  demanding  the  tax  may  be  joined  as  a 
party  defendant.'  But  a  stockholder  in  a  corporation  whose  char- 
ter is,  under  the  governing  statute,  subject  to  alteration,  amend- 
ment, or  repeal  at  the  pleasure  of  the  Legislature,  cannot  maintain 
a  bill  in  equity  to  restrain  the  corporation  from  engaging  in  a 
new  enterprise,  in  addition  to  that  contemplated  by  the  charter, 
but  of  the  same  kind,  if  it  is  sanctioned  by  an  express  legislative 
grant,  and  by  a  vote  of  a  majority  of  the  stockholders.^  But,  on 
principles  which  have  been  more  fully  discussed  in  a  former  title,' 
no  stockholder  can  be  bound  to  a  fundamental  alteration  of  the  con- 
tract involved  in  the  original  scheme  of  incorporation,  except  where 
the  governing  statute  provides  for  the  making  of  such  alterations; 
and  even  then,  according  to  the  best  theory,  the  action  of  the  ma- 
jority in  accepting  such  fundamental  alterations  will  operate  to 
release  the  dissenting  shareholders  from  the  obligation  of  their 
contracts  of  subscription.* 

§  4533.  Circumstances  under  Whicli  Such.  Injunctions 
Denied.  —  Where  the  injunctive  relief  which  is  sought  for  by 
the  single  stockholder,  or  collection  of  stockholders  who  bring 
the  bill,  is  such  as  it  is  within  the  jurisdiction  of  the  court 
to  grant,  all  courts  agree  that  the  jurisdiction  is  not  exercised 
except  on  the  clearest  and  plainest  grounds,  and  where  there 
is  no  adequate  remedy  by  proceedings  within  the  corporation, 
or  in  the  courts  of  law.  In  other  words,  courts  of  equity 
interfere  only  to  prevent  a  failure  of  justice.  They  cannot 
take  upon  themselves  the  internal  management  of  all  the 
private  corporations  in  the  country.  The  principle  that  the 
majority  must  rule  in  the  internal  affairs  of  corporations,  as 
well  as  in  the  affairs  of  government  under  our  American 
systems,  is  rigidly  upheld  in  equity,  in  the  absence  of  fraud, 
oppression,  and  ultra  vires  acts.*     The  courts  interfere  in  behalf 

'  Dodge    V.    Woolsey,    18    How.  '  Ante,  §  66,  et  seq. 

(IT.  S.)   331 ;   Mechanics'  &  Traders'  *  New  Orleans  &c.  E.  Go.  v.  Har- 

Bank  ti.  Debolt,  18How.  (U.  S.)  380;  ris,  27  Miss.  517.     See  ante,  §  71. 
Mechanics '&c.  Bank  v.  Thomas,  18  '  Dudley  «.  Kentucky  High  School, 

How.  (U.  S.)  384.  9  Bush  (Ky.),  576;  Com.  v.  Jarrett,  7 

2  Durfee  v.  Old  Colony  &c.  E.  Co.,  Serg.  &  E.  (Pa.)  460;  Giftord  v.  New 

5  Allen  (Mass.),  230.  Jersey  E.  Co.,  10  N.  J.  Eq.  171. 
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of  minorities  in  private  corporations,  in  cases  where  the  acts 
sought  to  be  restrained  are  not  ultra  vires,  only  where  the 
majority  are  manifestly  exercising  their  powers  unfaithfully 
and  in  fraud  of  the  rights  of  the  minority.*  One  court  has 
been  so  cautious  in  the  exercise  of  this  jurisdiction,  as  to  hold 
that,  even  after  the  majority  of  the  corporation  are  proceed- 
ing to  make  a  fundamental  change  contrary  to  the  original 
contract  of  co-association,  —  as  by  transferring  the  whole 
of  the  property  to  another  company,  —  a  dissenting  stock- 
holder cannot  have  an  injunction  against  the  proposed  trans- 
fer, where  the  corporation  will  indemnify  him  against  loss 
as  a  shareholder.^  Mere  irregularity  in  the  exercise  of  corpo- 
rate powers,  as,  for  instance,  in  admitting  a  director  to  vote  by 
proxy  on  the  question  of  purchasing  certain  real  estate,  will 
not,  it  has  been  held,  authorize  the  interference  of  a  court  of 
equity  at  a  suit  of  a  single  stockholder.^  And  even  where  the 
breaches  of  trust  complained  of  consist  of  acts  which  are 
ultra  vires  the  corporation,  and  which  therefore  cannot  be 
ratified  by  a  majority  of  the  stockholders  against  the  minority, 
yet  it  has  been  said  that  it  ought  to  appear  that  the  complain- 
ing stockholder  is  not  the  only  one  who  complains;  or  if  he 
is,  that  the  loss  sustained  by  him  in  consequence  of  the 
threatened  action  will  be  of  a  substantial  character.* 

'  The  case  of  Converse  v.  Hood,  holder;  People  v.  Erie  Eailway  Co., 

149 Mass.  471 ;  s.  c.  21 N.  E.  Rep.  878,  —  36  How.  Pr.  (N.  Y.)  129.    Instances 

the  facts  of  which  are  too  complicated  of    injunctions    denied :    Dudley  v. 

to  set  out,  may  be  studied  as  a  good  Kentucky  High  School,  9  Bush  (Ky.), 

illustration    of    the    text.     See    also  576;  WoodruH    v.  Dubuque  &c.    E. 

Elkins  V.  Camden  &c.  E.  Co.,  36  N.  J.  Co.,  30  Fed.  Eep.  91  (to  restrain  the 

Eq.  241 ;  Bach  v.  Pacific  Mail  Steam-  officers  from    voting  at  a    corporate 

ship  Co.,  12  Abb.  Pr.  (n.  s.)  (N.  Y.)  meeting  m  another  State);    Small  v. 

373.  Minneapolis  Electro-MatrLs  Co.,  32 

'  Lauman  v.  Lebanon  Valley  E.  N.  Y.  St.   Eep.  887 ;   s.   c.   10  N.  Y. 

Co.,  30  Pa.  St.  42;  s.  c.  72  Am.  Dec.  Supp.  456;  s.  c.  57  Hun  (N.  Y.),  587 

685.     See  ante,  §  345.  (to  restrain  them  from  transferring  the 

'  Dudley  «.  Kentucky  High  School,  assets,  business,  etc.,  to  another  cor- 

9  Bush  (Ky.),  576.  poration) ;    Johnson    v.    Cottingham 

*  Albers  v.  Merchants'  Exchange,  Ironing  Machine  Co.,  8  Mo.  App.  575 

45  Mo.  App.  206.    That  an  injunction  (to  enjoin  sale  of  corporate  property 

will  not   be  granted  and  a  receiver  under  deed  of  trust).    Circumstances 

appointed  at  the  suit  of  a  single  stock-  -where  preliminary   injunctions    have 
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§  4534.  Effect  of  Lacbes  on  the  Part  of  the  Stockholder. 

While,  as  already  seen,^  a  court  of  equity  will  interpose  at  the 
suit  of  a  single  stockholder  to  enjoin  the  ultra  vires  acts  of 
the  directors  injurious  to  his  rights,  yet  a  stockholder,  who 
has  stood  by  till  such  contract  has  become  executed,  will  not 
afterwards  be  heard  to  complain.'  And  this  is  so  where  the 
party  contracting  with  the  corporation  and  advancing  money 
to  it  knows  that  the  money  is  to  be  used  for  a  purpose  not 
authorized  by  the  charter  of  the  corporation,  provided  such 
purpose  is  not  immoral  or  prohibited  by  law.^  "  Without  any 
precedent  authority,"  says  Gordon,  J.,  "  we  might  well  come 
to  the  following  conclusions:  1.  That  when  an  act  done  by 
directors  is  in  excess  of  their  authority,  yet  has  been  done 
with  the  bona  fide  intent  of  benefiting  the  corporation  which 
they  represent,  and  a  shareholder,  knowing  thereof,  does  not 
dissent  within  a  reasonable  time,  his  assent  to  the  act  will  be 
presumed,  and  he  will  be  estopped  from  gainsaying  it;  for 
his  silence  when  he  ought  to  speak  is  such  a  neglect  of  duty 
towards  those  who  are  gratuitously  serving  his  company, that 
he  is  entitled  to  no  consideration  in  a  court  of  justice.  2. 
That  when  the  act  complained  of  is  to  be  followed  by  a  large 
expenditure  of  money,  the  shareholder  should  not  only  file 
his  protest  within  a  reasonable  time,  but  should  follow  up  the 
same  by  active  preventive  means.  For  it  is  obviously  against 
good  conscience  that  one  having  the  power  to  prevent  it 
should  stand  by  and  see  his  associates  expend  mon.ey  that 
may  result  to  his  benefit,  and  afterwards  charge  them  there- 
with. He  may  not  thus  pocket  the  gain  resulting  from  his 
delay,  or  thus  wait  in  order  to  observe  the  result  of  the  experi- 
ment, and  when  it  fails  to  produce  the  result  expected,  fall 

been    granted:    Young    v.    Eondout  Mackintosh  v.  Flint  &c.  E.  Co.,  32 

&c.  Gas  Light  Co.,  15  N.  Y.  St.  Eep.  Fed.  Eep.   350  (to  restrain  the  pre- 

443;  Ealeigh  v.  Fitzpatrick,  "43  N.  J.  ferred  stockholders  from  voting,  etc.). 
Eq.  501 ;  s.   c.   11  Atl.   Eep.  1;     In-  '  Ante,  §  4520. 

stances    where    preliminary     injunc-  '  Thompson  v.  Lambert,  44  Iowa, 

tions  have  been  denied :  Benedict  v.  239,  244 ;  Bradley  v.  Ballard,  55  111. 

Columbus  Construction  Co.,  49  N.  J.  413,  419;  s.  c.  8  Am.  Eep.  656. 
Eq.  23;  s.  c.  23  Atl.  Eep.  485  (to  re-  '  Thompson    v.  Lambert,    supra; 

strain  a  continuation  of  business) ;  Parish  v.  Wheeler,  22  N.  Y.  494» 
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back  upon  his  protest,  as  a  saving  of  his  legal  remedies.  His 
neglect  to  act  at  the  proper  time  bars  his  right  of  action,  as 
effectually  as  his  neglect  to  protest."  ^  In  a  case  which  called 
for  the  application  of  these  principles,  it  appeared  that  a  land 
company  was  about  to  subscribe  to  the  stock  of  a  railway 
company,  the  building  of  which  was  necessary  to  render  the 
lands  of  the  company  accessible,  and  a  director  filed  a  letter 
dissenting  from  the  measure,  and,  more  than  two  years  after, 
reiterated  his  opinion  that  the  proposed  subscription  was 
ultra  vires;  notwithstanding  which  the  subscription  was  made 
and  ratified  by  a  majority  of  the  shareholders, and  he  did  not 
intimate  his  intention  to  follow  up  the  protest  with  legal  pro- 
ceedings till  nearly  five  years  thereafter,  during  all  which 
time  there  was  no  obstacle  in  his  way  to  prevent  him  from 
invoking  the  restraining  power  of  the  courts.  It  was  held  that 
he  could  not  thereafter  maintain  a  bill  against  the  directors, 
to  charge  them  personally  in  respect  of  the  doing  of  the  act, 
on  the  theory  that  it  was  ultra  vires? 

' '  Watts'   Appeal,   78  Pa.  St.  370,      787 ;   Ashhurst's  Appeal,   60  Pa.  St. 
394 ;  citing  Great  Western  E.  Oo.  v.      290,  294. 

Oxford,  3  DeGex,M.&G.  341;  Olegg  'Watts'   Appeal,   78  Pa.   St.  370, 

V.  Edmondson,   8  De  Gex,   M.   &  G.      395. 
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CHAPTER    XCI. 


WHEN  SUCH  REMEDIES  EXTEND  TO  WINDING  UP  AND  WHEN 

NOT. 


Section 

4538.  General  rule  that  equity  has  no 
jurisdiction  to  dissolve  a  cor- 
poration. 

And  that  a  -stockholder  cannot 
maintain  a  bill  to  wind  up. 

Statutory  exceptions  to  this  rule. 

Provisions  of  the  New  York 
Code  of  Civil  Procedure. 

Dissolving  an  incorporated  mer- 
chants' exchange  under  the 
New  York  Code  of  Civil  Pro- 
cedure. 

Provisions  and  construction  of 
the  statute  of  New  Jersey. 


4539. 

4540. 
4541. 

4542. 


4543. 


Section 

4544.  Alleging  insolvency  under  such 

statutes. 

4545.  Appointing  a  receiver  to  wind 

up. 

4546.  Further  of  this  subject. 

4547.  Doctrine  that  equity  has  inher- 

ent jurisdiction  to  wind  up  a 
corporation  where  its  opera- 
tions must  eventually  be  ruin- 
ous. 

4548.  Bight  of  minority  of  the  stock- 

holders to  a  distribution  qn 
winding  up. 


§  4538.  General  Rule  that  Equity  has  no  Jurisdiction  to 
Dissolve  a  Corporation.  —  In  absence  of  statutes  enlarging  its 
powers,  the  general  rule  is  that  a  court  possessed  of  chancery 
powers  merely,  has  no  jurisdiction,  either  at  the  suit  of  the 
State  through  its  attorney-general,  or  at  the  suit  of  a  stock- 
holder or  other  private  person,  to  dissolve  a  corporation  and 
decree  its  winding  up, for  the  misuser  or  non-user  of  its  fran- 
ciiises,or  for  other  cause;  but  that  the  only  proceeding  which 
can  be  taken  to  that  end  is  a  proceeding  by  the  State,  on  infor- 
mation in  the  nature  of  a  quo  warranto,  in  a  court  of  common- 
law  jurisdiction.*     The  theoretical  reason  is  that  the  franchises 


'  Post,  ch.  157;  Attorney-General 
V.  TJtica  Insurance  Co.,  2  Johns.  Ch. 
(N.  Y.)  371  (where  the  subject  was 
considered  at  length  by  Chancellor 
Kent) ;  Attorney-General  v.  Bank  of 
Niagara,  Hopk.  (N.  Y.)  334;  Attor- 
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ney-General  v.  Bank  of  Chenango,  1 
Hopk.  (N.  Y.)  598  (where  the  Chan- 
cellor expressly  pointed  out  that  the 
power  which  he  was  exercising  was  a 
new  power  conferred  by  the  Legisla- 
ture) ;  Verplanck  v.  Mercantile  Insur- 
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are  granted  by  the  State,  and  that  they  can  only  be  vacated 
or  forfeited  in  a  proceeding  by  the  State,  which  generally 
takes  the  form  of  a  proceeding  at  law  by  information  in  the 
nature  of  a  quo  warranto.  The  rule  had  its  origin  at  a  time 
when  corporations  were  created  by  special  charters,  the  grants 
of  which  conferred  valuable  and  exclusive  franchises  upon 
their  grantees.  The  reason  of  the  rule  has  entirely  ceased  in 
respect  of  nearly  all  modern  business  corporations,  except 
railroad  companies  and  some  others  created  to  perform  public 
duties;  because  the  former  are  organized  under  general  laws, 
and  the  privileges  thereby  conferred  are  open  to  all  who  com- 
ply with  the  statutory  conditions,  which  conditions  are  not 
more  difficult  than  those  which  attend  the  formation  of  a 
simple  partnership.  There  is,  therefore,  no  reason  whatever 
in  the  rule  that  a  court  of  equity  has  no  power  to  dissolve  one 
of  our  modern  business  corporations,  organized  under  general 
laws;  but  the  rule  is  nevertheless  adhered  to  through  the 
blind  habit  which  judges  and  lawyers  have  of  following  rules 
after  the  reason  upon  which  they  were  originally  founded  has 
long  ceased  to  exist,  and  even  when  to  follow  them  becomes 
a  matter  of  great  inconvenience  and  an  obstruction  of  practi- 
cal justice. 

§  4539.  And  that  a  Stockholder  cannot  Maintain  a  Bill 
to  Wind  Up.  —  Subject  to  the  exceptions  here  and  there  con- 
sidered, the  general  rule,  in  the  absence  of  statutory  author- 
ization, is  that  a  stockholder,  as  such,  cannot  maintain  an 
action  in  equity  to  wind  up  the  company,  take  an  account  of 
debts  and  assets,  apply  its  property  to  the  payment  of  its  lia- 
bilities, divide  the  surplus  among  the  stockholders,^  and  for 

ance   Co.,   1   Edw.   Oh.    (N.   Y.)   84  8  Humph.  (Tenn.')  235,  252 ;  Com.  t;. 

(where  the  bill  was  brought  by  a  Union  Ins.  Co.,  5  Mass.  230,  282; 

stockholder  and  an   injunction  was  s.  c.  4  Am.  Dec.  50 ;  Folger  v.  Colum- 

denied) ;  s.  c.  on  preliminary  applica-  bian  Ins.   Co.,   99  Mass.   274;   Ver- 

tion,  2  Paige  (N.  Y.),  438.  planck  v.  Mercantile  Ins.  Co.,  1  Edw. 

1  Hinckley  v.  Pfister,  83  Wis.  64;  Ch.  (N.  Y.)  84;  Denike  v.  New  York 

s.  c.  53  N.  W.  Kep.  21;  Strong  v.  Mc-  &c.  Cement  Co.,  80  N.  Y.  599;  Baker 

Oagg,  55  Wis.  624;  s.c.  13  N.W.Eep.  v.    Backus,    32   111.    79;     Galwey  «. 

895 ;  State  v.  Merchants'  Ins.  &c.  Co.,  United  States  Sugar  Refining  Co.,  13 
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other  incidental  relief,  such  as  canceling  outstanding  bonds 
issued  contrary  to  law.^ 

§  4540.  Statutory  Exceptions  to  This  Kule.  —  At  an  early  day 
this  restrictive  rule  was  changed  by  the  Revised  Statutes  of  New 
York,  so  as  to  give  a  court  of  chancery  the  power  to  restrain  by  injunc- 
toin  the  operations  of  a  chartered  company  and  to  wind  up  its  con- 
cerns, in  three  cases:  1.  Where  the  company  was  insolvent,  —  that  is, 
unable  to  pay  its  debts;  2.  Where  there  had  been  a  violation  of  any 
of  the  provisions  of  its  charter;  3.  Where  there  had  been  a  violation 
of  any  act  of  the  Legislature  which  was  binding  on  the  company.' 
This  statute,  which  has  become  the  foundation  of  many  similar 
statutes  in  various  American  States,  enacted  that  whenever  a  cor- 
poration of  a  certain  kind  "  shall  become  insolvent  or  unable  to  pay 
its  debts,  or  shall  have  violated  any  of  the  provisions  of  its  act  or 
acts  of  incorporation,  or  of  any  other  act  binding  on  such  corporation, 
the  Court  of  Chancery  may,  by  injunction,  restrain  such  corporation 
and  its  oflScers  from  exercising  any  of  its  corporate  rights,  privileges, 
or  franchises,  and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  out,or  in  any  way  transferring  or  delivering  to  any 
person,  any  of  the  moneys,  property,  or  effects  of  such  corporation, 
until  such  court  shall  otherwise  order.'"  The  injunction  was  to  issue 
on  the  application  of  the  Attorney-General  inhehali  of  the  State  or 
"of  any  creditor  or  stockholder  of  such  corporation,"  upon  bill  or 
petition  or  upon  "  due  proof"  of  any  of  the  above  facts."  The  court 
was  empowered  to  appoint  a  receiver,  with  a  view  to  a  distribution 
of  the  property  among  the  stockholders,  after  payment  of  debts,  — 
as  in  the  case  of  a  voluntary  dissolution  of  a  corporation.* 

Abb.  Pr.  (N.  Y.)  211 ;  s.  c.  36  Barb,  of  the  question,  and  a  presentation  of 

(N.  Y.)  256 ;  Ramsey  v.  Erie  Railway  the  learning  relating  to  it. 
Co.,  7  Abb.  Pr.  (n.  s.)  (N^.  Y.)  156, 181 ;  ^  Hinckley  v.  Pfister,  supra.    Oom- 

Howe  V.  Deuel,  43  Barb.  (N.  Y.)  505;  pare  Benedict  v.  Colubibus  Oonstruc- 

Latimer  v.  Eddy,  46  N.  Y.  61 ;  Bel-  tion  Co.,  49  N.  J.  Eq.  23,  36;  «.  c.  23 

mont  V.  Erie  Rail^^ay  Co.,  52  N.  Y.  Atl.  Rep.  485. 

637,  665;  Gilman  v.  Greenpoint  Sugar  '  2  Rev.  Stat.  N.  Y.  463,  464.    See 

Co.,  4  Lans.  (N.  Y.)  483;  Wilmers-  the  statute  set  out  and  commented 

doerffer  v.  Lake  Mahopac  Imp.  Co.,  on  in  Verplanck   u.  Mercantile  In- 

18  Hun  (N.  Y.),  387;  People  v.  Erie  surance  Co.,  1  Edw.  Oh.  (N.  Y.)  89, 

Railway  Co.,  36  How.  Pr.   (N.  Y.)  90. 
129.    In  Strong  v.  McCagg,  supra,  no  '  Ibid.,  §  39. 

other  question  was  considered  by  the  '  Ibid.,  §  40. 

judges,  and  the  opinion  is  therefore  '  Ibid.,    §§  41,   42.     In  Hitch  v. 

exceptionally  valuable  as  a  discussion  Hawley,  133  N.  Y.  212,  217,  there  is, 
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§  454:1.  Pi'ovisions  of  the  New  York  Code  of  Civil  Proce- 
dure.—  The  provisions  of  the  New  York  Code  of  Civil  Procedure, 
also  sketched  by  Vann,  J.,  in  the  opinion  already  referred  to/  apply 
to  all  corporations  created  by  or  under  the  laws  of  that  State,  except 
those  of  a  religious,  educational,  municipal,  or  political  character.' 
The  proceeding  may  be  commenced  by  the  petition  of  a  majority  of 
the  directors,  trustees,  or  other  officers  in  control,  if  the  corporation 
is  insolvent,  or  if,  for  any  other  reason,  the  petitioners  deem  it  bene- 
ficial to  the  interests  of  the  stockholders  that  it  should  be  dissolved.' 
If  the  trustees  and  stockholders  are  equally  divided  in  respect  to 
the  management,  one  or  more  of  the  trustees  or  directors  may  pre- 
sent the  petition;  but  this  clause  does  not  apply  to  savings  banks, 
safe  deposits,  trust,  railroad,  banking,  or  insurance  companies.* 
Upon  the  presentation  of  a  petition  showing  these  jurisdictional 
facts,  as  well  as  some  others  relating  to  the  condition  of  the  corpo- 
ration, certain  courts  are  authorized  to  issue  and  publish  an  order 
to  show  cause,  and,  upon  return  thereof,  to  hear  or  refer  for  hearing 
the  proofs  and  allegations  of  the  parties,  and  to  make  a  tinal  order 
dissolving  the  corporation,  if  it  appears  to  the  court  that  it  is  insol- 
vent, or  "  that  for  any  reason  a  dissolution"  thereof  "  will  be  benefi- 
cial to  the  interests  of  the  stockholders,  and  not  injurious  to  the  public 
interests."  *  In  the  sketch  of  the  legislation  of  New  York  from 
which  the  foregoing  was  taken,  it  was  pointed  out  by  Vann,  J.,  that, 
prior  to  1876,  it  was  the  policy  of  the  legislation  of  that  State  to 
authorize  the  courts  to  act  upon  a  petition  of  the  majority  of  the 
trustees;  but  that  the  basis  of  action,  except  in  the  case  of  insol- 
vency, was  the  interest  of  the  stockholders;  and  the  court  took  the 
view  that  the  provision  of  the  Act  of  1876,  above  quoted,  and  the 
same  feature  reproduced  in  section  2420  of  the  Code  of  Civil  Proce- 
dure, relating  to  cases  where  there  was  an  equal  division  of  opinion 
in  the  corporation  as  to  its  management,  indicates  that,  in  the  opin- 
ion of  the  Legislature,  dissension  as  to  the  management,  such  as 


in  the  opinion  of  the  court  by  Vann,  Supp.   319.    This  case  is  sometimes 

J.,  an  instructive  history  of  the  legisla-  cited  under  the  name  of  Ee  Importers' 

Hon  of  New  York  with  reference  to  &c.  Exchange, 
tliis  subject.  "  N.  Y.  Code  Oiv.  Proc,  §  3431. 

'  Hitch  11.  Hawley,  132  N.  Y.  212,  '  Ibid.,  i  2419. 

218 ;  s.  c.  30  N.  E.  Eep.  401 ;  28  N.  Y.  *  Ibid.,  §  2420. 

St.  Rep.  416:  affirming  s.  c,  8  N.  Y,  ^  Ibid.,  ijd  2421-2430. 
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might  result  in  a  dead-lock  preventing  the  efficient  doing  of  busi- 
ness, is  sufficient  to  authorize  the  courts  to  interpose.^ 

§  4543,  Dissolving  an  Incorporated  Merchants'  Exchange 
under  the  New  York  Code'  of  Civil  Procedure.  —  Proceeding 
under  this  statute,  the  Court  of  Appeals  of  New  York  have  held 
that  a  corporation  organized  under  the  Act  of  1877  of  that  State,'' 
providing  for  the  organization  of  exchanges  of  boards  of  trade,  may 
be  dissolved  by  a  court  upon  petition  and  consent  of  a  large  major- 
ity of  trustees  and  members,  when  it  appears  that  it  is  doing  no 
business  because  of  the  diverse  interests  of  its  members,  although  it 
is  solvent,  and  although  a  minority  of  trustees  and  members  oppose 
the  dissolution.  Speaking  with  reference  to  the  facts  in  the  case, 
the  court,  through  Vann,  J.,  said:  ''  We  think  that  when  the  inter- 
ests of  the  stockholders  of  a  corporation  are  so  discordant  as  to 
prevent  efficient  management,  and  a  large  majority  of  both  trustees 
and  members  wish  to  wind  up  its  affairs,  a  dissolution  thereof  will 
be  beneficial  to  the  interests  of  the  stockholders,  because  the  object 
of  its  corporate  existence  cannot  be  attained,"' 

§  4543.  Provisions  and  Construction  of  the  Statute  of  Ifevr 
Jersey.  —  Such  a  statute,  existing  in  New  Jersey,*  empowers  the 
Chancellor,  on  the  application  of  a  creditor  or  stockholder,  alleging 
that  the  corporation  has  become  insolvent,  to  proceed  in  a  summary 
way  to  inquire  into  the  truth  of  the  allegation-,  and  if,  upon  such 
inquiry,  it  shall  be  made  to  appear  that  the  corporation  has  become 
insolvent,  and  shall  not  be  about  to  resume  its  business  in  a  short 
time,  with  safety  to  the  public  and  advantage  to  the  stockholders, 
he  may  enjoin  it  from  the  further  exercise  of  its  franchise,  and  also 
from  the  further  transaction  of  business;  and  he  may  also,  at  the 
same  time,  or  at  any  subsequent  time  during  the  continuance  of 
the  injunction,  if  in  his  judgment  the  circumstances  of  the  case  and 
the  ends  of  justice  require  it,  appoint  a  receiver  to  dispose  of  its  assets 
and  distribute  the  proceeds.  The  power  thus  to  put  an  end,  in  a 
summary  proceeding,  even  to  a  mere  manufacturing  or  mercantile 


1  Hitch  V.  Hawley,  132  N.  Y.  212,  '  Hitch  v.  Hawley,  132  N,  Y.  212, 

218,  219;  8.  c.  30  N,  E,  Eep.  401;  28  221;  s.  c.  SO  N.  E,  Rep.  401;  28  N.  Y. 

N.  Y.  St.  Eep,  416;  affirming  s.  c.  8  St,  Rep.  416. 
N.  Y,  Supp.  319.  «  N.  J.  Rev,  189,  H  70,  72;  Elm, 

=>  Laws  N.  Y.  1877,  ch.  228.  N,  J.  Dig.  32,  §§  11,  13. 
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corporation,  is  said  to  be  a  strong  and  extraordinary  power,  and  one 
which  should  obviously  be  exercised  with  great  caution,  and  only 
when  the  circumstances  of  the  case  and  the  ends  of  justice  require 
its  exercise.^  In  another  case  it  is  said  that  the  authority  of  the 
Chancellor  to  interpose  and  take  from  the  directors  the  power  which 
another  statute  gives  them  of  closing  up  the  business  of  the  cor- 
poration, and  to  place  its  affairs  in  charge  of  a  receiver,  is  a  dis- 
cretionary power,  to  be  exercised  only  on  good  cause  shown,  upon 
circumstances  disclosed  by  the  proof,  which  show  the  need  of  the 
interference,  for  the  protection  of  creditors  or  stockholders  from 
breaches  of  trust  by  the  directors  in  the  performance  of  their 
duties.'  Recurring  to  the  general  principle  that  a  court  of  equity 
has  no  jurisdiction  to  dissolve  a  corporation,'  it  has  been  concluded 
that  the  granting  of  an  injunction  and  a  receiver,  under  a  statute 
like  the  foregoing,  is  strictly  the  exercise  of  a  statutory  power;  and 
hence  that  the  jurisdiction  does  not  exist  unless  the  state  of  facts 
on  which  the  statute  predicates  its  exercise  is  alleged  and  proved. 
The  essential  fact  preliminary  to  the  existence  of  the  jurisdiction 
is  that  the  corporation  is  insolvent,  and  this  must  be  alleged  and 
proved  if  denied.*  But  it  does  not  follow  from  the  foregoing  that 
mere  proof  of  insolvency  will,  in  all  cases  and  under  all  circum- 
stances, make  it  the  duty  of  the  court  to  appoint  a  receiver.  On 
the  contrary,  it  sufficiently  appears,  from  what  is  already  said,  that 
something  further  is  required.  Even  to  bring  a  case  within  the 
statute,  it  must  further  appear  that  the  corporation  will  not  be  able 
in  a  short  time  to  resume  its  business,  with  safety  to  the  public  and 
advantage  to  its  stockholders.*  When,  therefore,  on  such  an  appli- 
cation, it  was  proved  that  the  corporation  was  insolvent,  but  it  was 
also  made  to  appear  that  the  managers  were  honest  and  capable, 
and  that  they  were  striving,  to  the  best  of  their  ability,  and  with  a 
fair  prospect  of  success,  to  relieve  it  from  its  embarrassment,  and 
put  it  in  a  condition  where  it  might  carry  on  its  business  success- 

1  Eawnsley  v.  Trenton  Mut.  Life  173;  Parsons  v.  Monroe  Man.  Co.,  4 

Ins.  Co.,  9  N.  J.  Eq.  95 ;  Atlantic  Trust  N.  J.  Eq.  206 ;  Brundred  v.  Paterson 

Co.  V.  Consolidated  Electric  Storage  Machine  Co.,  4  N.  J.  Eq.,  294,  305; 

Co.,  49  N.  J.  Eq.  402,  405;   s.  c.  23  Newfoundland  R.  &c.  Co.  v.  Schack, 

Atl.  Eep.  934.  40  N.  J.  Eq.  222. 

'  Newfoundland    E.    &c.    Co.    v.  *  Atlantic   Trust    Co.  v,  Consoli- 

Schack,  40  N.  J.  Eq.  222,  229.  dated  Electric  Storage  Co.,  49  N.  J. 

=  Ante,  §  4538.  Eq.  402;  s.  c.  23  Atl.  Eep.  934. 


*  Oakley  v.  Paterson,  2  N.  J.  Eq. 
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fully;  and  it  was  further  proved  that  its  property  was  free  from 
judgment  or  other  liens,  so  that  there  was  no  danger  of  its  being 
speedily  sold  at  a  sacrifice, — it  was  held  that  the  court  would  not 
interfere.' 

§  4544.  AUeg-ingr  Insolvency  under  Such  Statutes.  —  Speak- 
ing now  with  reference  to  the  New  Jersey  statute,  the  substance  of 
which  is  stated  in  the  preceding  section,  and  remembering  that  the 
insolvency  of  the  corporation  is  regarded  by  the  courts  of  that  State 
as  "  the  foundation  of  the  whole  proceeding,"  '^  and  "  the  primary 
and  all-important  question,"  ^  we  find  that  those  courts  have  pro- 
ceeded so  strictly  as  to  hold  that  general  allegations  of  insolvency 
are  not  sufficient,  in  a  bill  to  enjoin  the  operations  of  a  corpora- 
tion and  place  its  affairs  in  the  hands  of  a  receiver,  but  that 
the  facts  and  circumstances  going  to  show  insolvency  must  be  set 
out  in  the  bill,  so  that  insolvency  may  appear,  as  a  conclusion  of 
law  on  the  face  of  the  bill  itself  from  the  facts  stated.*  Where  the 
only  allegations  of  insolvency  in  a  bill  were,  that  the  company  was 
indebted  to  divers  persons,  in  a  large  sum  of  money,  for  goods  fur- 
nished and  work  and  labor  done,  and  money  advanced  to  them  for 
the  company  at  their  request  and  upon  their  order,  as  the  complain- 
ant was  informed  and  believed,  and  that  the  company  was  insolvent, 
and  had  suspended  its  business  for  want  of  funds  to  carry  on  the 
same,  —  the  Court  of  Errors  and  Appeals  of  New  Jersey  made  the 
extraordinary  holding  that  this  was  not  a  suflBcient  allegation  of 
insolvency  within  the  purview  of  the  statute,  because  it  did  not 
further  set  out  the  facts  and  circumstances  from  which  the  insol- 
vency could  appear,*  —  which  could  only  be  done  by  pleading  the 
evidence  in  detail. 

§  4545.  Appointing  a  Keceiyer  to  Wind  Up.  —  A  court  of 
equity  will  not  lay  hold  of  the  assets  of  a  corporation  which 
is  a  going  concern,  by  means  of  a  receiver,  and  put  an  end 
to  its  business  and  distribute  its  assets,  because  this  would 


1  Atlantic   Trust    Oo.  v.   Oonsoli-  '  Brundred  v.  Paterson    Machine 
dated  Electric  Storage  Co.,  49  N.  J.  Co.,  4  N.  J.  Eq.  294,  305. 

Eq.  402 ;  «.  c.  23  Atl.  Eep.  934.  *  Eawnsley  v.  Trenton  Life  Insur- 

2  Parsons  v.  Monroe  Man.  Co.,  4  ance  Co.,  9  N.  J.  Eq.  95. 
N.  J.  Eq.  187,  206. 

*  Newfoundland  E.  &c.  Co.  v.  Schack,  40  N.  J.  Eq.  222,  226. 
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be  tantamount  to  dissolving  it.*  And,  while  this  principle 
has  no  just  application  to  modern  business  corporations 
organized  under  general  laws  any  more  than  to  a  mere  part- 
nership,^ —  yet  it  may  have  an  application  to  corporations 
organized  to  perform  public  duties,  such  as  railway  companies, 
with  whose  continued  existence  the  State  is  concerned.  Thus, 
it  has  been  reasoned,  with  respect  to  a  railroad  company,  that 
the  unfaithfulness  or  misconduct  of  some  or  even  all  of  its 
directors  and  managers  affords  no  ground  for  taking  away  the 
rights  of  the  shareholders  who  constitute  the  company,  either 
by  dissolving  it,  or  taking  away  its  management  and  placing 
it  in  the  hands  of  an  ofl&cer  of  the  court.  In  such  a  case  the 
principles  of  remedial  or  preventive  justice  go  no  further  than 
to  enjoin  or  forbid  the  misconduct,  or  remove  the  unfaithful 
officer.'  On  the  other  hand,  it  has  been  held  in  regard  to- a 
mere  manufacturing  corporation,  that  a  stockholder  and  cred- 
itor is  entitled  to  an  injunction,  and  to  a  removal  of  the  trus- 
tees pendente  lite,  in  a  case  where  the  trustees  have  undertaken 
to  sell  to  a  new  company  in  which  they  were  largely  inter- 
ested,—  that  is  to  sell  to  themselves,  —  substantially  the 
whole  property  and  interest  of  the  corporation.^  And  in 
another  modern  case,  where  the  corporation  was  a  so-called 
land  company,  whose  object  was  speculation  by  purchasing  a 
tract  of  land  and  dividing  it  into  building  lots  and  selling 

^  Brown  v.  Home  Savings  Bank,  which  have  taken  the  form  of  corpo- 

5  Mo.  App.  1.  rations    for    the    greater    facility  of 

^  This  has  been  pointed  out  by  sev-  transacting  business,  and  to  prevent 
eral  judges.  In  Eobinson  v.  Smith,  a  dissolution  of  the  concern  by  those 
3  Paige  (N.  Y.),  222,  232;  s.  c.  24  Am.  numerous  events  which  are  so  liable 
Dec.  212,  Chancellor  Walworth  says  to  work  a  dissolution  in  a  partnership 
that,  "  joint-stock  corporations  are  composed  of  a  great  number  of  indi- 
mere  partnerships  except  inform";  viduals."  See  also  Fougeray  ij.  Cord, 
"the  directors  are  the  trustees  or  50  N.  J.  Eq.  185;  s.  c.  24  Atl.  Eep. 
managing  partners,  and  the  stock-  499,  504,  where  these  passages  are 
holders  are  the  cestuis  que  trust,  and  quoted  with  approval  and  the  doc- 
have  a  joint  interest  in  all  the  prop-  trine  applied. 

erty  and  effects  of  the  corporation."  °  Belmont  t;.  ErieE.  Co.,  52  Barb. 

In  Pratt  v.  Pratt,  33  Conn.  446,  456,  (N.  Y.)  637. 

Hinman,  C.  J.,  says:   "Joint-stock  *  Abbot  v,  American  &c.  Co.,  33 

companies  in  modern  times  are  noth-  Barb.  (N.  Y.)578. 


ing   but    commercial    partnerships, 
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them  out  at  retail,  and  two  of  the  three  subscribers  com- 
bined to  defraud  the  other  director  and  stockholder  out  of  his 
just  proportion  of  the  profits, by  voting  to  themselves  extrava- 
gant compensations  for  their  services,  the  court,  being  satis- 
fied that  no  relief  would  be  effective  except  such  as  would  be 
applied  in  case  of  a  mere  corporation,  displaced  the  unfaithful 
directors,  appointed  a  receiver,  and  directed  the  remaining 
lots  to  be  sold,  and  that  the  interest  of  the  plaintiff  be  ascer- 
tained and  set  off  to  him.^ 

§  4546.  Further  of  This  Subject.  —  It  has  even  been  held 
that  a  receiver  of  a  national  bank  may  be  appointed  in  a  State 
court  on  the  petition  of  a  single  stockholder,  where  the  bank 
is  insolvent  and  is  in  process  of  a  voluntary  liquidation,  aud 
its  affairs  are  being  greatly  mismanaged  b)'  its  managing 
agents,  to  the  injury  of  its  creditors  and  stockholders,  and 
some  of  the  creditors  and  stockholders  are  being  favored  to 
the  injury  of  others,  and  the  stockholder  petitioning  for  the 
appointment  of  a  receiver  is  prejudiced  by  such  mismanage- 
ment.^ It  seems  also  that,  under  the  remedial  system  existing 
in  Colorado,  a  single  stockholder  may  maintain  an  action  for 
a  receiver  of  the  corporation,  provided  the  allegations  of  his 
petition  are  sufficiently  specific.^  But  where  the  jurisdiction 
to  appoint  a  receiver  on  the  petition  of  a  stockholder  exists, 
it  is  certainly  a  sound  conclusion  that  the  mere  dissatisfaction 
of  a  minority  of  the  stockholders  with  the  management  of  the 
majority,  in  the  absence  of  fraud  or  insolvency,  is  not  a  suf- 
ficient foundation  for  such  relief.*  In  Indiana  the  power  to 
appoint  a  receiver  of  a  corporation  on  the  application  of  stock- 
holders is  deduced  from  a  statute;  °  and  it  has  been  held  that 

1  Fougeray  v.  Cord,  50  N.  J.  Eq.  48  Kan.  577 ;  s.  c.  30  Pac.  Eep. 
185;  s.  c.  24  Atl.  Eep.  499;  12  Bail.      18. 

&  Corp.  L.  J.  89.  s  Wayne  Kke   Co.  v.  Hammons, 

2  El  wood  V.  First  Nat.  Bank,  129  Ind.  368,  379;  referring  to  Bev. 
41  Kan.  475;  s.  c.  21  Pac.  Bep.  673;  Stat.  Ind.  1881,  §  1222,  cl.  7.  The 
10  Bail.  &  Corp.  L.  J.  43.  statute  was  applied,  but  in  cases  not 

^  Eobinson     v.  Doloros    &c.    Co.  relating  to  corporations,  in  Hellebush 

(Colo.),  29  Pac.  Eep.  750.  v.  Blake,  119  Ind.  349;  and  Connelly 

*  Fluke  V.  Emporia  City  E.  Co.,  v.  Dickson,  76  Ind.  440. 
3384 


WINDING  UP.     [4  Thomp.  Corp.  §  454:6. 

where  those  owning  a  majority  of  the  stock  in  a  corporation 
have  allowed  its  property  to  get  out  of  repair  and  hence  unpro- 
ductive, thus  endangering  the  rights  of  the  minority,  a  proper 
case  is  laid  for  the  appointment  of  a  receiver,' — a  decision 
which  seems  to  be  out  of  line  with  authority,  since  such 
action  by  the  majority  would  seejca  to  refer  itself  to  a  question 
of  corporate  policy  and  economy,  which  is  not  the  proper 
subject  of  control  by  the  judicial  courts;^  but  it  was  held  in 
such  a  case  that  so  much  of  the  decree  appointing  a  receiver 
as  ordered  a  saie  of  the  property  of  the  corporation,  was 
erroneous.'  In  California, when  a  corporation  has  been  dis- 
solved in  a  proceeding  by  quo  warranto  (there  being  no  statute 
regulating  the  matter),  it  is  said  that  a  court  of  equity  would 
have  the  right,  at  the  suit  of  a  stockholder  or  creditor,  to 
appoint  a  receiver  to  administer  its  assets.*  It  has  been  held, 
in  a  court  of  first  instance  in  Kentucky,  that  a  receiver  may 
be  appointed  by  a  court  of  chancery  for  a  corporation,  upon  a 
petition  of  a  minority  of  the  stockholders,  where  the  majority 
of  the  stockholders  and  directors  have  combined  to  mismanage 
its  affairs  for  their  own  benefit  as  against  the  minority,  whom 
they  are  endeavoring  to  freeze  out,  and  have  passed  a  resolu- 
tion for  the  dissolution  of  the  corporation  except  for  purposes 
of  liquidation." 

'  Wayne  Pike  Co.   v.  Hammons,  *  Havemeyer   v.    Superior  Court, 

129  Ind.  368,  380 ;   8.  c.  27  N.  E.  Eep.  84  Cal.  327 ;  s.  c.  18  Am.  St.  Rep.  192; 

487 ;  10  Rail.  &  Corp.  L.  J.  43.  24  Pac.  Eep.  121. 

'  Ante,    §  4487.    Analogy    to    this  *  Hall  v.  Astoria  &c.  Lumber  Co., 

statement  may  be  found  in  a  case  5  Rail.  &  Corp.  L.  J.  412.    That  any 

where  it  was  held  that  the  fact  that  of  the  petitioners  for  the  dissolution 

there    are    differences  of  opinion   or  of  a  corporation  may  withdraw,  where 

judgment   between   trustees    to    whom  the  court  finds  that  the  petitioners 

corporate  Stock  is  devised  for  the  use  did  not  own  the  requisite  amount  of 

of  others,  as  to  the  proper  policy  to  stock  to  entitle  them  to  maintain  the 

be  pursued  by  the  corporation  and  proceeding,  but  that  upon  such  with- 

the  proper  persons  to  be  voted  for  as  drawalthe  court  cannot  allow  another 

directors,  does  not  make  a  case  for  to    be    substituted  in    his  stead,   see 

the  appointment  of  a  receiver  of  such  Herancourt  Brew.  Co.  v.  Armstrong, 

stoch.    Wanneker  t).  Hitchcock,  5  Rail.  6  Ohio  C.  0.  468.    As  to  the  power  of 

&  Corp.  L.  J.  459 ;  a.  c.  38  Fed.  Rep.  the  circuit  court  to  appoint  a  receiver 

383.  under  the  South  Carolina  Act  of  1869, 

'  Ibid,  relating     to     insolvent     banks,     see 
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§  4547.  Doctrine  that  Equity  has  Inherent  Jurisdiction 
to  Wind  Up  a  Corporation  where  its  Operations  must 
Eventually  he  Ruinous.  —  In  a  modern  case  in  New  Jersey, 
Mr.  Chancellor  McGill,  while  conceding  the  general  doctrine 
that  a  court  of  mere  equity  powers  has  no  jurisdiction  to  dis- 
solve a  corporation  for  misuser  or  non-user  of  its  franchises 
or  other  violations  of  law,  —  yet  declares  the  following  excep- 
tion to  the  doctrine:  "  But  where  it  plainly  appears  that  the 
object  for  which  the  company  was  formed  is  impossible  of 
attainment,  it  becomes  the  duty  of  the  company's  agents  to 
put  an  end  to  its  operations  and  wind  up  its  affairs;  and 
should  they,  even  though  supported  by  a  majority  of  the 
shareholders,  pursue  operations  which  must  eventually  be 
ruinous,  any  shareholder  feeling  aggrieved  would,  upon  plain 
equitable  principle,  be  entitled  to  the  assistance  of  this  court; 
and  a  decree  should  be  made  compelling  the  directors  to  wind 
up  the  company's  business  and  distribute  the  assets  among 
those  who  are  entitled  to  them,  unless  they  can  lawfully  be 
used  for  other  business  purposes  allowed  by  the  charter.  This 
course  is  pursued  in  case  of  partnerships  in  similar  situation, 
and,  for  the  reasons  there  controlling,  I  perceive  no  reason 
why  it  should  not  also  be  pursued  in  the  case  of  corporations. 
....  The  decree  will  not  extinguish  the  franchises  of  the 
corporation,  or  terminate  the  corporation's  legal  existence."^ 
The  value  of  the  foregoing  dictum  is  impaired  by  the  fact  that 
the  case  was  not  decided  in  a  court  of  appeal,  and  by  the 
further  fact  that,  upon  the  facts  of  the  case,  the  learned 
chancellor  declined  to  grant  an  injunction  against  the  further 
prosecution  of  the  business  of  the  corporation  at  the  suit  of  a 
stockholder.  The  learned  chancellor  cited  a  number  of  cases 
to  show  that  this  is  the  principle  upon  which  equity  deals 
with  partnerships;^  and  there  is  no    sound    reason   why  it 

Donaldson  v.  Johnson,  3  S.  C.  216.  '■  Benedict  v.  Columbus  Construc- 

State  of  evidence  sufficient  to  warrant  tion  Co.,  49  N.  J.  Eq.  23,  36;  s.  c.  23 

an   injunction    against   voting  upon  Atl.  Eep.  485. 

certain  shares  of  stock  and  the  ap-  ^  Baring  v.  Dicks,  1  Cox  Ch.  213; 

pointment  of  a  receiver:  Ayer  v.  Sey-  Bailey  v.  Ford,  13  Sim.  495 ;  Jennings 

mour,  5  N.  Y.  Supp.  650.  v.  Baddley,  3  Kay  &  J.  78;  Seighort- 
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shouM  not  be  equally  applicable  in  the  case  of  a  private  mer- 
cantile, manufacturing,  or  mining  corporation,  having  no 
public  duties  to  perform. 

§  4548.  Kig-ht  of  a  Minority  of  the  Stockholders  to  a  Dis- 
tribution on  Winding'  Up.  —  When  the  period  of  the  existence 
of  the  corporation  expires,  it  is  the  right  of  every  shareholder, 
as  a  general  rule  and  in  the  absence  of  a  special  agreement  to 
the  contrary,  to  have  the  property  of  the  corporation  converted 
into  money,  and  to  receive  his  proportionate  share  of  such 
money,  whether  such  conversion  be  necessary  for  the  payment 
of  its  debts  or  not.  A  correlative  proposition  is  that  he  can- 
not, against  his  will,  be  forced  into  a  reorganization,  and  com- 
pelled to  accept  shares  in  a  new  corporation  to  which  the 
property  of  the  dissolved  corporation  is  conveyed,  in  lieu  of 
his  interest  as  a  shareholder  in  its  property.^  An  application 
of  this  doctrine,  admitted  in  some  American  courts,  as  already 
seen,^  is  that  a  minority  stockholder  may,  in  some  cases, 
receive  his  measure  of  justice  where  his  interest  in  the  prop- 
erty is  valued  and  he  receives  pay  for  his  interest;^  and  such 
was  the  opinion  of  Mr.  Justice  Bradley  in  the  case  last  cited. 
This,  in  that  theory,  is  tantamount  to  giving  him  his  distribu- 
tive share,  and  this,  under  the  same  theory,  is  all  that  he  can 
require:  he  cannot,  on  principle,  be  heard  to  require  that  the 
others  shall  be  forced  to  take  their  distributive  shares  in 
money.  But  the  objection  to  this  theory  is,  that  it  forces  him 
to  take  a  theoretical  distributive  share,  fixed  by  an  appraise- 
ment,  which  may  or  may  not  be  his  actual  distributive  share. 
Therefore,  the  general  rule,  both  in  England  and  in  this 
country,  undoubtedly  is  as  first  above  stated.  This  rule  is 
expressed  by  Sir  Nathaniel  Lindley  in  his  work  on  Partner- 
ship in  the  following  language:  "In  the  absence  of  a  special 
agreement  to  the  contrary,  the  right  of  each  partner  on  a  dis- 
solution is  to  have  the  partnership  property  converted  into 

ner  v.  Weissenborn,  20  N.  J.  Eq.  172,  ^  Mason  v.  Pewabic,  133  U.  S.  50. 

177 ;  Ee  Suburban  Hotel  Co.,  L.  R.  2     See  also  ante,  §  4453. 
Ch.  737,  780.  '  Ante,  ^§  345,  361. 

»  Ante,  §  4442. 
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money  hy  a  sale,  even  though  a  sale  may  not  be  necessary  to 
the  payment  of  debts.  This  mode  of  ascertaining  the  value 
of  the  partnership  effects  is  adopted  by  courts  of  equity,  unless 
some  other  course  can  be  followed  consistently  with  the  agree- 
ment between  the  partners.  And  even  where  the  partners 
liave  provided  that  their  shares  shall  be  ascertained  in  some 
other  way,  still  if,  owing  to  any  circumstance, their  agreement 
in  this  respect  cannot  be  carried  out,  or  if  their  agreement 
does  not  extend  to  the  event  which  has  in  fact  arisen,  realiza- 
tion of  the  property  by  a  sale  is  the  only  alternative  which  a 
court  of  equity  can  adopt."  ^  Mr.  Justice  Miller,  who  wrote 
the  opinion  of  the  court  in  the  case  first  above  cited,  shows 
decisively  that  such  is  the  rule  with  regard  to  partnerships, 
by  an  examination  of  a  number  of  judicial  authorities;^  and, 
of  course,  there  can  be  no  difference  in  this  regard  between 
the  rights  of  a  stockholder  in  a  corporation  and  those  of  a 
member  of  an  ordinary  partnership.  The  theory  of  all  of 
these  cases  is,  that  the  partner  or  stockholder  is  entitled  to 
have  his  interests  valued  and  ascertained  in  the  only  effective 
way,  that  is,  by  an  actual  sale  of  allthe  property  of  the  cor- 
poration, and  that  he  cannot  be  compelled  to  take  his  dis- 
tributive share  upon  the  basis  of  a  mere  calculated  value. 
Such  being  the  rule  of  law,  equity  will  interfere, on  a  bill  filed 
by  one  or  more  stockholders  consisting  of  a  minority,  to  com- 
pel a  sale  of  the  corporate  property  after  the  charter  has 
expired  by  limitation,  and  to  secure  to  such  stockholders  their 
ratable  share  of  the  funds  so  realized, — and  incidentally  to 
compel  the  directors  to  account.^ 

>  Lind.  Part.  (1st  ed.)  555. 

«  Crawshay  v.  Collins,  15  Ves.  218;  son  •«.  Dickinson,  29  Conn.  600;  Sig- 

Featherstonhaugh  v.  Fenwick,  17  Ves.  ourney  v.  Munn,  7  Conn.  11 ;  Godfrey 

293;  Halet).  Hale,  4  Beav.  369;  Wilde  v.  White,   43  Mich.   171;    Briges  v. 

r.  Milne,  26  Beav.  504 ;  Rowlands  v.  Sparry,  95  U.  S.  401. 

Evans,    30    Beav.    302;    Burdon    v.  °  Mason  v.  Pewabic  Mining  Co., 

Barkus,  4  De  Ges,  F.  &  J.  42;  Dick-  133  U.  S.  50. 
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CHAPTER  XCII. 

FURTHER  AS  TO  THE  FORM  OF  RELIEF. 
Section  Section 

4552.  Character  of  the  relief  granted.      4557.  Compelling  the  directors  to  ac- 

4553.  Enjoining    the    directors    and  count. 

appointing  a  receiver.  4558.  Right  of  tontine  policy-holder 

4554.  Removing  the  directors.  to  an  account. 

4555.  Decreeing  a  sale  of  stock  taken     4559.  Compelling    third    persons    to 

by   one    corporation    in   an-  specifically    perform    a    con- 

other,  tract  with  the  corporation. 

4556.  Canceling  a   deed    which  is  a     4560.  Restoring  to  the   stockholders 

cloud  upon  the  title  of  the  what  they  have  lost. 

■  corporation. 

§  4552.  Character  of  the  Kelief  Granted.  —  Under  this 
head  perhaps  no  better  general  statement  can  be  made  than 
that  a  court  of  equity,  when  it  has  the  proper  parties  before 
it,  will  mould  its  decree  according  to  the  justice  of  the  par- 
ticular case,  and  will  not  turn  the  complainant  out  of  court 
because  he  may  have  prayed  for  a  different  species  of  relief 
than  that  to  which  he  is  really  entitled.'  It  has  been  observed 
in  a  recent  case,  speaking  of  this  subject:  "The  relief  awarded 
is  often  of  a  preventive  character,  and,  in  many  cases,  the 
officers  have  been  required  to  account  for  a  breach  of  the  trust 
reposed  in  them,  and  for  the  misapplication  of  the  funds  and 
property  of  the  company.  If  other  parties  have  participated 
with  the  officers  in  such  proceedings,  they  may  be  joined  as 
defendants,  and  held  to  their  just  responsibility;  and  property 
of  the  company  may  be  followed  into  their  hands."^ 

§  4553.  Enjoiniug  the  Directors  and  Appointing  a  Re- 
ceiver.—  The  directors  being  the  trustees  elected  by  the  share- 

'  Pomeroy  v.  Benton,  77  Mo.  64. 
'  Black,  J.,  in  Slattery  v.  St.  Louis     body  v.  Flint,  6  Allen  (Mass.),  52 ;  and 
&c.  Transportation  Co.,  91  Mo.  217,      Russell  v.  Wakefield  Water  Works 
225 ;  8.  V.  60  Am.  Rep.  245 ;  citing  Pea-     Co.,  L.  R.  20  Eq.  474. 
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holders  to  manage  the  affairs  of  the  corporation,  a  court  of 
equity  cannot  obviously  enjoin  them  perpetually  from  the 
discharge  of  their  trust  without  appointing  another  trustee  in 
their  stead.  It  follows  that  a  perpetual  injunction  against  the 
directors  of  a  corporation  from  further  discharging  the  duties 
of  tlieir  office,  must  necessarily  be  accompanied  with  an  order 
appointing  a  receiver,  or  other  trustee  to  take  charge  of  the 
business  and  conduct  it,  or  of  the  assets  and  administer  them, 
under  the  orders  of  the  court.  As  hereafter  seen,^  receivers 
of  corporations  are,  in  general,  appointed  in  two  cases  only: 
1.  Pending  proceedings  in  equity  to  foreclose  mortgages  or 
other  liens.  2.  In  winding-up  proceedings.  Now,  the  gen- 
eral rule  is  that,  in  the  absence  of  statutory  authorization,  a 
court  of  equity  has  no  jurisdiction  to  dissolve  a  corporation 
and  wind  up  its  affairs.'^  A  court  of  equity  will,  however, 
when  the  corporation  has  been  dissolved  de  jure,  whether  in  a 
proceeding  against  its  members  by  the  State,  or  by  the  expi- 
ration of  its  charter,  or  when  it  has  become  dissolved  de  facto 
by  general  insolvency,  a  cesser  of  its  business,  or  an  abandon- 
ment of  its  aifairs,  —  lay  hold  of  its  assets  by  means  of  a 
receiver  and  administer  them  as  a  trust  fund  for  its  creditors 
first  and  its  stockholders  next.'  Keeping  these  principles  in 
view,  it  may  be  concluded  that  where  one  or  more  stockhold- 
ers bring  an  action  in  equity  to  prevent  or  redress  frauds  and 
breaches  of  trust  in  the  management  of  the  corporation,  the 
relief  which  the  court  will  grant  will  seldom  take  the  radical 
form  of  enjoining  the  directors  from  the  further  exercise  of 
the  functions  of  their  offices,  because  this  would  be  tantamount 
to  decreeing  a  dissolution  of  the  corporation.* 

'  Post,  ch.  158.  against  the  officers  of  an  incorporated 

'  Ante,  §  4538.  banking  company,  charging  the  de- 

'  Ante,  §  2951,  et  seg.  fendants  with  fraud  in  the  election  of 

*  Tutwiler  v.  Tuskaloosa  &c.  Co.,  officers,  but  charging  no  fraud  or  mis- 

89  Ala.  391,  400;  s.  c.  7  South.  Eep.  conduct  in   the  ordinary  pecuniary 

398;    O'Neill  v.  Progressive  Endow-  concerns   of   the   institution,  an  in- 

ment  League,   Circuit  Court,   Balti-  junction  to  restrain  such  officers  from 

more,  Md.,  not  reported;  Burham  v.  the  exercise  of  their  powers,  before  the 

San  Francisco  Fuse  Man.  Co.,  76  Cal.  coming  in  of  the  answers,  was  refused. 

24 ;  s.  c.  17  Pac.  Eep.  940.    On  a  bill  Ogden  v.  Kip,  6  Johns.  Ch.  (N.  Y.)  160. 

3390 


PUKTHER  AS  TO  THE  FORM  OF  RELIEF.      [4:  Thomp.  Oopp.  §  4554:. 

§  4554.  Removing'  the  Directors.  —  For  reasons  stated  in 
the  preceding  paragraph,  the  relief  will  seldom,  if  ever,  in  the 
absence  of  statutory  authority,  take  the  radical  form  of  remov- 
ing the  directors  from  their  offices.  While,  as  already  seen, 
courts  of  equity  have  a  clear  jurisdiction  over  them,  on  the 
ground  of  their  being  trustees,  to  restrain  and  redress  breaches 
of  their  trust,^  yet,  as  already  shown,^  the  amotion  of  corporate 
officers  was  never  a  branch  of  equity  jurisdiction.  "  There  is 
a  wide  difference,"  said  Selden,  J.,  "  between  this  description 
of  officers  and  mere  private  trustees,  whose  powers  rest  solely 
upon  individual  contract.  There,  if  the  conditions  of  the 
contract  be  violated,  the  ofHce  is  rightfully  forfeited;  and  the 
court  may  enforce  this  forfeiture  at  the  instance  of  the  party 
aggrieved.  But  the  powers  of  corporate  officers  have  a  source 
above  that  of  mere  private  contract,  over  which  the  court  of 
chancery  has  no  paramount  authority.  No  such  power  was 
ever  asserted  or  claimed  by  the  English  court  of  chancery."  ^ 


1  Ante,  §  4009. 

'  Ante,  §§  826,  3877,  3878. 

=  Eobertson  v.  Bullions,  11  N.  Y. 
243,  252.  See  also  Belmont  v.  Erie 
E.  Co.,  52  Barb.  (N.  Y.)  637,  665 
Howe  V.  Deuel,  43  Barb.  (N.  Y.)  504 
Latimer  v.  Eddy,  46  Barb.  (N.  Y.)  61 
Attorney-General  v.  Earl  of  Claren- 
don, 17  Ves.  491  (where  it  was  said 
by  the  Master  of  the  EoUs  that  the 
court  of  chancery  "has  not  jurisdic- 
tion with  regard  either  to  the  election 
or  amotion  of  corporations  of  any 
description");  Eamsey  v.  Erie  Ey. 
Co.,  7  Abb.  Pr.  (n.  s.)  (N.  Y.)  156 ;  s.  c. 
38  How.  Pr.  (N.  Y.)  193.  The  doc- 
trine of  some  of  the  earlier  New  York 
chancery  cases,  admitting  the  power 
of  equity  to  remove  or  suspend  corpo- 
rate directors  or  trustees  (Lawyer  v. 
Cipperly,  7  Paige  (N.  Y.),  281 ;  Bow- 
den  V.  M'Leod,  1  Edw.  Ch.  (N.  Y.) 
588 ;  Kniskern  v.  Lutheran  Churches, 
1  Sandf.  Ch.  (N.  Y.)  439),  was  denied 
by  the  Court  of  Appeals  of  that  State 
at  a  later  period.    Eobertson  v.  Bull- 


ions, 11  N.  Y.  243, 253.  The  observa- 
tion of  Harrison,  J.,  in  Wickersham 
V.  Crittenden,  93  Cal.  17,  32,  that  the 
court  may  in  such  a  case,  if  deemed 
necessary,  remove  the  director  from 
his  trust,  was  a  diQtum  merely,  as  the 
case  arose  on  a  demurrer,  and  the 
prayer  for  relief  is  no  demurrable  part 
of  a  pleading.  Notwithstanding  the 
foregoing,  the  proposition  was  ad- 
vanced in  Eamsey  v.  Gould,  57  Barb. 
(N.  Y.)  398,  that  an  action  may  be 
maintained  by  a  creditor  or  stockholder 
of  a  railroad  corporation  against  its 
oflBcers,  and  that  the  relief  may  extend 
so  far  as  their  suspension  and  removal 
from  office.  But  it  is  to  be  remem- 
bered that  this  is  one  of  a  series  of 
decisions  rendered  in  the  Supreme 
Courts  of  New  York  with  reference  to 
the  Erie  Eailroad,  that  in  some  of 
those  cases  the  judges  were  notori- 
ously corrupted,  and  that  the  deci- 
sions cannot  be  regarded  by  persons  at 
a  distance  as  possessing  any  value  as 
authoritv. 
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§  4555.  Decreeing:  a  Sale  of  Stock  Taken  by  One  Cor- 
poration in  Another. — Where  a  corporation,  without  being 
expressly  authorized  by  their  charter,  took  stock  as  a  cor- 
porator in  another  corporation,  and  a  bill  was  filed  by  a 
stockholder  praying  a  decree  of  a  dissolution  of  the  connec- 
tion between  the  two  corporations  by  a  sale  of  such  stock, 
the  court  held  that  a  court  of  equity  had  no  jurisdiction  to 
grant  such  relief.  The  theory  of  the  court  was  that  courts 
of  equity  have  no  inherent  jurisdiction  over  corporations, at 
the  suit  of  a  stockholder,  to  undo  acts  which  involve  a 
usurpation  of  powers  not  conferred  in  their  charters,  but 
that  such  grievances  must  be  redressed  in  a  proceeding  at 
law  by  the  State.^  The  decision  is  believed  to  be  radically 
unsound.  We  have  already  seen  that  courts  of  equity,  in 
England  and  in  this  country,  constantly  exercise  the  power 
of  restraining  by  injunction,  at  the  suit  of  stockholders, 
ultra  vires  acts  threatened  or  attempted  by  the  directors  or 
other  managing  officers.^  The  power  to  restrain  in  advance 
such  an  act  must  necessarily  imply  a  corresponding  power 
to  undo  it  after  it  has  been  performed.  In  striking  contrast 
with  this  narrow  and  halting  decision  is  the  following 
expression  of  doctrine  in  a  modern  case:  "It  is  often  neces- 
sary, in  order  that  the  plaintiff  may  obtain  full  justice,  that 
the  relief  granted  him  be  as  varied  and  diversified  as  the 
means  that  have  been  employed  by  the  defendant  to  pro- 
duce the  grievance  complained  of.  If  a  trustee  is  shown 
to  have  been  unfaithful,  the  court  may  not  only  compel 
restitution,  but  may  also  restrain  him  by  injunction  from 
similar  acts;  or,  if  deemed  necessary,  may  remove  him  from 
his  trust.  If  he  has  called  to  his  aid  other  confederates, 
they  also  may  be  enjoined  from  further  participation  in  the 
acts  which  infringe  upon  the  rights  of  the  plaintiff.  A  court 
of  equity  will  always  find  the  means  of  enforcing  its  decrees 
against  a  delinquent  defendant,  and  its  power  in  this  respect 
is  as  extensive  as  the  exigencies  of  the  case." ' 

1  Hodges  V.  New  England   Screw  '  Ante,  §  4519. 

Co.,  1  B.  I.  312;  s.  c.  53  Am.  Dec.  '  Wickersham    v.   Crittenden,    93 

624;  Thomp.  Off.  Corp.  259,  Oal.  17,  32,  opinion  by  Harrison,  J. 
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§  4556.  Canceling  a  Deed  Which  is  a  Cloud  upon  the 
Title  of  the  Corporation.  —  It  has  been  held  that  the 
pledgees  of  corporate  shares  may  maintain  a  suit  in  equity 
for  the  cancellation  of  a  deed  purporting  to  convey  the  prop- 
erty of  the  corporation,  which  acts  as  a  cloud  upon  its  title. 
This  conclusion  has  been  placed  upon  the  ground  that  the 
pledgees  of  corporate  stock  have  an  interest  in  the  pres- 
'ervation  of  the  property  of  the  corporation,  and  consequently 
ought  to  have  an  appropriate  remedy  to  preserve  such  prop- 
erty from  being  lost  to  the  corporation  or  to  prevent  its  value 
from  being  impaired;  and  that  their  right  to  such  a  remedy 
was  increased  by  the  fact  that  they  could  not  exercise  the 
power  of  stockholders,  within  the  corporation,  to  control  the 
action  of  the  directors.  The  court  accordingly  held  that 
certain  pledgees  of  shares  in  an  agricultural  association  were 
entitled  to  the  cancellation,  as  a  cloud  upon  its  title,  of  a  deed 
made  by  all  the  directors  when  not  convened  and  sitting  as 
a  board;  but  that  they  were  not  entitled  to  the  cancellation 
of  a  deed  made  by  the  sole  owner  of  all  the  shares  of  the 
corporation,  for  that  deed  was  void  on  its  face.^ 

§  4557.  Compelling  the  Directors  to  Account. —  Relief 
will  sometimes  take  the  form  of  compelling  the  directors  to 
account  for  the  plaintiff's  share  in  the  profits  of  the  corpo- 
ration ;  and  it  has  been  laid  down  that  where  a  member  of 
the  corporation  is  illegally  excluded  by  the  corporation  from 
his  share  of  the  profits,  and  the  amount  cannot  be  ascertained 
except  by  an  accounting  which  can  only  be  had  in  equity,  a 
court  of  equity  will  take  jurisdiction  and  compel  such  an 
accounting,  the  remedy  at  law  being  inadequate.^  A  little 
attention  to  this  subject  will  make  it  appear  that  the  cases  in 
which  a  stocliholder  can  have  the  aid  of  a  court  of  equity  to 
compel   directors   to   render  an  account,  will  be  threefold: 

'  Baldwin  v.  Oanfleld,   26  Minn,  to  account,  and  the  rulings  thereon 

43,  56,  60.  of  Lord  Bomilly,  M.  R.,  see  Richard- 

^  Adley  v.  Whitstable  Co.,  17  Ves.  son  v.  Hastings,  7  Beav.  323;  s.  c.  7 

315.     For  a  bill  to  compel  the  man-  Beav.  301,  307;  11  Beav.  17. 
aging  officers  of  an  unincorporated  club 
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1.  Where  the  directors  have  taken  to  themselves  money  or 
property  of  the  corporation  in  breach  of  their  trust,  in  which 
case  the  action  proceeds  in  right  of  the  corporation  and  the 
recovery  accrues  to  its  berfefit.  2.  Where  the  directors  have, 
in  breach  of  their  trust,  refused  to  make  proper  dividends  of 
profits,  in  which  case  the  relief  accrues  to  all  the  shareholders 
according  to  their  several  holdings.  3.  Where  the  directors 
have  wrongfully  excluded  the  complaining  shareholder  from 
his  profits  in  the  corporation,  which  was  the  first  case  cited 
above, — in  which  case  the  action  proceeds  in  right  of  the 
particular  shareholder  and  is  personal  to  him.  The  grounds 
upon  which  the  second  and  third  kinds  of  action  proceed  have 
already  been  considered.  If  the  directors,  abusing  their  dis- 
cretion and  violating  their  trust,  refuse  to  declare  dividends 
of  profits,  shareholders  may  have  relief  in  equity  to  compel 
the  declaration  and  distribution  of  a  dividend,  but  only  upon 
a  very  clear  showing  of  the  right  to  such  relief.-"  Again,  if 
the  directors  exclude  a  particular  shareholder  from  his  share 
of  any  particular  dividend  of  profits,  their  act  is  tantamount 
to  denying  his  status  as  a  shareholder,  and  he  has  one  of  two 
remedies,  —  an  action  at  law  against  the  corporation  for 
damages  for  the  conversion  of  his  shares,^  or  an  action  in 
equity  in  the  nature  of  a  bill  for  a  specific  performance,  also 
against  the  corporation,  to  compel  it  to  admit  him  to  his 
rights  as  a  shareholder.^  In  the  last  case,  as  a  decree  of  court 
would  be  a  decree  in  personam  which  would  be  enforced  by 

■  Ante,  §  2230 ;  Fougeray  v.  Oord,  not  charged  to  be  false,  and  it  was 

50  N.  J.  Eq.  185 ;  a.  c.  24  Atl.  Eep.  not  charged  that  the  money  on  hand 

499;   12  Bail.  &  Corp.  L.  J.  89.    To  was  more  than  the  directors  might 

illustrate  the  text,  take  a  recent  case  well  desire  to  retain  for  the  transac- 

where  a  bill  by  a  stockholder,  asking  tion  of  business.    The  court  held  that, 

an  accounting,  alleged  that  the  corpo-  as  the  bill  failed  to  show  an  abuse  of 

ration  had  earned  much  more  than  authority  or  discretion,  or  a  breach  of 

stated    by  the  directors,   while   the  duty  by  the  directors,  a  prayer  for 

expenses  had  been  much  less  than  the  distribution  of  earnings  among  the 

they  claimed,  and  that  there  was  a  stockholders  could   not  be  granted, 

large  amount  of  profits  in  their  hands  Wolfe  v.  Underwood,  96  Ala.  329 ;  s.  c. 

which  ought  to  be  distributed.    The  11  South.  Eep.  344. 
claim  of  the  directors  that  earnings  ^  Ante,  §  2450. 

had  been  consumed  in -expenses  was  ^  Ante,  ()  2427. 
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process  of  contempt,  it  would  be  necessary  to  complete  relief 
to  join  as  parties  defendant  the  directors  or  other  officers 
denying  the  plaintiff's  rights  in.the  corporation.  One  case  is 
found  where  a  corporation  was  formed  by  three  persons, 
holding  its  stock  in  equal  parts,  for  the  purpose  of  dividing  a 
farm  into  lots  and  selling  them  out  at  a  profit.  Two  of  the 
members,  holding  the  office  of  director,  combined  to  cheat 
the  third,  and  he  sustained  a  suit  in  equity  for  substantially 
the  same  relief  as  would  have  been  granted  if  it  had  been 
an  ordinary  trading  partnership, — which  relief  consisted  in 
displacing  the  unfaithful  directors,  appointing  a  receiver, 
directing  the  remaining  property  to  be  sold,  and  his  share  of 
the  nrofits  to  be  set  apart  to  him.  In  other  words,  the  pro- 
ceeKng  was  substantially  a  winding  up,  though  the  court  did 
not  profess  to  have  jurisdiction  to  dissolve  the  corporation  in 
form.^ 

§  455S.  Kiglit  of  Tontine  Policy-liolder  to  an  Account. — 

A  tontine  policy-holder  in  a  life  insurance  company,  complain- 
ing that  the  company  has  not  apportioned  to  him  the  share 
of  reserve  and  profits  to  which  he  is  entitled  by  the  terms  of 
his  policy,  maj'^,  in  Massachusetts,  maintain  a  suit  in  equity 
for  an  account  against  the  corporation,  lender  a  statute  giving 
jurisdiction  in  equity  upon  accounts  "  when  the  nature  of  the 
account  is  such  that  it  cannot  be  conveniently  and  properly 
adjusted  in  an  action  at  law."^  The  consideration  that  he 
might  have  a  remedy  at  law  is  not  controlling,  since  his  rem- 
edy in  equity,  the  account  in  such  a  case  being  necessarily 
complicated,  is  more  efficacious  than  his  remedy  at  law  could 
be.*     The  right  of  such  a  complainant  to  an  account  does  not 


*  Fougeray  v.  Cord,  50  N.  J.  Eq.  tain  a  bill  for  an  accounting,  although 

185 ;  s.  c.  24  Atl.  Eep.  499 ;  12  Kail.  &  there  may  be  a  remedy  at  law,  where 

Corp.  L.  J.  89.  the  legal  remedy  is  doubtful  or  inade- 

'  Pub.  Stat.  Mass.,   ch.  151,   §  2,  quate,  see  Ludlow  v.  Simond,  2  Caines 

cl.  10.  Cas.  (N.  Y.)  1;  s.  c.  2  Am.  Dec.  291, 

"  Pierce  v.  Equitable  Life  Assur-  — a  case  of  high  authority.    Compare 

ance  Society,  145  Mass.  56;  s.  c.  1  Am.  Smiley  i;.  Bell,  1  Mart.  &Yerg.(Tenn.) 

St.  Eep.  433.    That  equity  will  enter-  378 ;  s.  c.  17  Am.  Dec.  813,  where  it  is 
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rest  at  all  upon  the  foundation  of  the  defendant  b^ng  the 
trustee  of  a  trust  fund  in  which  he  is  a  beneficiary.  His  rela- 
tion to  the  defendant  is  that  of  a  creditor,  and  not  that  of  a 
Tnember  of  a  corporation;  and  the  amount  due  on  such  a  pol- 
icy is  in  no  sense  a  dividend} 

§  4559.  Compelling  Third  Persons  to  Specifically  Perform 
a  Contract  with  the  Corporation.  —  A  good  illustration  of  the 
extent  to  which  equity  will  mould  its  relief,  in  actions  brought 
by  individual  shareholders  in  right  of  the  corporation,  where 
those  who  wield  the  power  of  the  corporation  will  not  sue,  is 
found  in  a  recent  case,  where  an  executory  contract  for  the 
purchase  of  land  was  assigned  to  a  corporation,  undei:  an 
agreement  that  the  assignors  should  pay  all  the  instal|j||§nts 
of  the  purchase-money.  Subsequently  the  corporation  trusted 
certain  of  the  shares  of  its  capital  stock  to  the  assignors, 
under  an  agreement  that  they  would  sell  the  shares  at  not  less 
than  a  stated  price  and  apply  the  proceeds,  as  received,  to  the 
payment  of  the  purchase-money  of  the  land  under  the  original 
contract.  They  sold  the  shares,  but,  instead  of  keeping  the 
agreement,  converted  the  proceeds  to  their  own  use,  and,  by 
means  of  their  control  of  the  corporation,  prevented  any  legal 
proceedings  from  being  taken  in  its  name  to  undo  the  wrong. 
It  was  held  that  a  stockholder  might  maintain  a  suit  in  equity 
to  compel  them  to  perform  their  agreement,  joining  the  cor- 
poration as  a  defendant.' 

§  4560.  Kestoring  to  the  Stockholders  What  They  have 
Lost.  —  Upon  the  question  whether  the  relief  which  will  be 
granted  can  take  the  form  of  restoring  any  thing  directly  to 
the  complaining  stockholders,  regard  must  be  carefully  had  to 
the  nature  of  the  action,  in  respect  of  the  question  whether 

neld  that  the  jurisdiction  of  equity  ance  Society,  145   Mass.  56;   g.  c.  1 

depends  upon  whether  the  accounts  Am.  St.  Bep.  433,  440. 
are  mutual  and  complicated.    To  the  ''  Woodroof  v.  Howes,  88  Cal.  184 ; 

same  effect,  see  Lesley  v.  Rosson,  39  s.  c.  26  Pac.  Eep.  Ill ;  9  Rail.  &  Corp. 

Miss.  368 ;  s.  e.  77  Am.  Dec.  679.  L.  J.  352. 
'  Pierce  v.  Equitable  Life  Assur- 
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the  stockholders  sue  in  their  own  right  or  in  right  of  the  cor- 
poration. If  they  sue  for  the  restoration  of  assets  of  the 
corporation,  which  have  been  diverted  by  its  unfaithful 
directors  into  their  own  hands,  or  into  the  hands  of  stock- 
holders or  strangers,  in  breach  of  their  duty  and  trust, — 
neither  those  assets,  nor  any  proportion  of  them,  can  be  restored 
to  the  complaining  stockholders;  but  recovery  must  be  had  in 
behalf  of  the  corporation,'^  and  a  receiver  will,  in  a  proper  case, 
be  appointed  to  take  charge  of  and  administer  them.  Where, 
on  the  other  hand,  the  stockholders  have  sustained  a  direct 
loss  personal  to  each  of  them,  and  one  of  the  objects  of  their 
bill  is  to  recover  what  they  have  lost,  the  relief  may,  of  course, 
take  that  form.  Such  was  a  case  where  a  scheme  for  building 
a  railroad  was  entered  into  by  which  the  stockholders  trans- 
ferred all  their  shares  to  the  contractor,  who  thereupon  reor- 
ganized the  company,  making  themselves  directors,  issued 
bonds  in  its  name,  and  then  decamped  without  building  the 
road.  In  that  case  the  decree  took  the  form  of  restoring  to 
the  stockholders  their  several  holdings  of  shares;  but  since 
the  bonds  had  been  issued  to  persons  who  had  taken  them  in 
good  faith,  no  facts  existing  to  apprise  them  of  any  want  of 
authority  to  issue  them,  the  court  refused  to  sanction  so  much 
of  the  decree  as  directed  a  cancellation  of  the  bouds.^  A  case 
has  been  found,  not  reported  in  full,  which  seems  to  lie  out- 
side of  the  principle  above  stated.  An  abstract  of  it  is,  in 
substance,  that  where  a  sale,  which  operates  as  a  discontinu- 
ance of  the  corporate  enterprise,  is  made  without  the  consent 
and  against  the  protest  of  a  stockholder,  the  sale  not  being  a 
necessity,  the  stockholder  is  entitled  to  a  restoration  of  what- 
ever he  lost  by  the  sale;  nor  is  his  interest  limited  to  the  net 
value  of  the  property  of  the  corporation:  the  value  of  the 
business  as  found  by  comparing  current  receipts  and  expend- 
itures should  be  ascertained.' 

1  Ante,  ii  4490,  4491 ;  Thompson  v.  "  Bulkley  v.  Big  Muddy  Iron  Co., 

Stanley,  20  N.  Y.  Supp.  317.  7  Mo.  App.  589. 


'  Grant  v.  Green,  46  111.  469. 
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CHAPTER  XCIII. 

PARTIES  TO  SUCH  ACTIONS. 

Aet.    I.     Paeties  Plaintiff.     §§  4564-4573. 
II.     Paeties  Defendant.     §§  4577-4591. 

'Aeticle  I.     Paeties  Plaintiff, 
Section  Section 

4564.  When  a  single  stockholder  may     4570.  Distinction  between  the  Fed- 

sue,  eral  and  State  rule  on  this 

4565.  When  not  necessary  to  join  all  subject. 

the  stockholders  by  name.  4571.  Relation  of  the  State  rule  to  the 

4566.  But  plaintiff  must  join  the  other  rule  against  champerty  and 

stockholders  or  sue  for  them.  maintenance. 

4567.  Suit  must  be  bona  fide  for  those     4572.  When  the    stockholders    must 

in  like  interest  with  plaintiff.  sue  on  behalf  of  the  credit- 

4568.  Further  of  this  subject.  ors. 

4569.  Whether  stockholder  must  have     4573.  Doctrine  that  a  person  not  a 

been  such  at  the  time  of  the  stockholder  cannot  be  joined 

grievances  complained  of.  with  a  stockholder. 

§  4564.  When  a  Single  Stockholder  may  Sue.  —  We  have 
already  noticed  '  that  a  single  stockholder  is  at  liberty  to  bring 
a  preventive  action  in  equity,  where  the  directors  and  manag- 
ing officers  of  the  corporation  are  threatening  to  do  an  ultra 
vires  act  injurious  to  his  rights  as  a  stockholder.  The  reason 
is  that  any  stockholder  has  an  absolute  right  to  the  aid  of  a 
court  of  equity  to  prevent  the  funds  to  which  he  has  contrib- 
uted, from  being  employed  for  purposes  different  from  that 
permitted  by  the  charter,  the  governing  statute,  or  agreed 
upon  in  the  articles  of  association  or  other  scheme  of  incor- 
poration; and  this  right  cannot  possibly  be  affected  by  the 
failure  or  refusal  of  other  stockholders,  similarly  situated,  to 
join  with  him  in  the  action.  It  was  accordingly  said  by  Chief 
Justice  Rolt:  "If  the  act  complained  of  is  illegal,  ....  I  do 

1  Ante,  §  4519. 
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not  at  present  see  why  any  single  shareholder  should  not  be 
at  liberty  to  file  a  bill  to  restrain  the  company  from  exceeding 

their   powers If  one   individual   having  an   interest 

complains  of  an  act  of  the  whole  company,  or  the  executive 
of  the  whole  company,  as  being  illegal,  there  is,  as  a  general 
rule,  no  necessity  for  any  other  shareholders  being  present."  ^ 
In  the  leading  Federal  case  on  this  question,^  which  must 
be  regarded  as  modified  by  later  decisions,^  the  action  was 
brought  by  a  single  stockholder,  but  no  objection  was  made 
on  the  ground  of  a  defect  of  parties  plaintiff.  The  case  made 
by  the  bill  was  that  one  of  the  defendants  threatened  to  do  an 
act  in  violation  of  charter  rights  (the  enforcement  of  a  tax), 
which,  if  not  prevented,  would  result  in  irreparable  mischief 
to  the  corporation,  and  to  his  interest  as  a  stockholder;  and 
that  the  directors  of  the  bank  refused  to  take  any  step  to  pre- 
vent the  threatened  injury.*  Where  the  right  sought  to  be 
vindicated  is  personal  to  the  particular  stockholder,  as  where 
it  rests  in  a  contract  between  him  and  the  corporation,  then, 
of  course,  he  must  sue  alone.  Thus,  where  a  tontine  policy- 
holder sues  to  enforce  his  rights  under  the  contracts,  it  is  not 
necessary  to  join  any  more  of  the  same  class  of  policy-holders 
in  the  bill,  or  that  the  bill  should  be  brought  in  their  behalf. 
The  reason  is,  that  the  rights  of  the  plaintifif  rest  upon  his 
individual  contract  with  the  defendant.  If  others  have  made 
similar  contracts  depending  upon  similar  states  of  fact,  that 
in  no  way  affects  his  rights.  He  has  no  demand  upon  anyone 
other  than  the  defendant,  and  nothing  that  he  will  receive 
from  the  defendant  will  in  any  way  affect  the  claims  of 
others.* 

§  4566.  When  not  Kecessary  to  Join  All  the  Stockholders 
by  Name. — Where  the  stockholders  are  numerous  and  scat- 
tered, it  is  not  indispensable  that  they  should  all  be  joined 

1  Hoole  V.  Great  Western  Ey.  Co.,  *  See,  in  this  connection,  Wood  v. 

L.  R.  3  Oh.  262.  Draper,  24  Barb.  (N.  Y.)  187. 

"  Dodge    V.   Woolsey,    18    How.  *  Pierce  v.  Equitable  Life  &c.  Soc, 

(U.  S.)  331.  145  Mass.  56;  s.  c.  1  Am.  St.  Eep. 

3  Hawes  v.  Oakland,  104  TJ.  S.  450.      433,  437. 
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by  name,  although  this  is  demanded  by  the  defendant;  for 
although  such  a  demand  is  strictly  in  accordance  with  the 
proceedure  of  a  court  of  equity,  such  a  court  will  not  insist 
upon  compliance  with  a  rule  when  the  result  would  amount 
to  a  denial  of  justice.  "I  think  it  the  duty  of  this  court," 
said  Lord  Cottenham,  "  to  adapt  its  practice  and  course  of 
proceeding  to  the  existing  state  of  society,  and  not,  by  too 
strict  an  adherence  to  forms  and  rules,  established  under 
different  circumstances,  to  decline  to  administer  justice,  and 
to  enforce  rights  for  which  there  is  no  other  remedy.  This 
has  always  been  the  principle  of  this  court,  though  not  at  all 
times  sufficiently  attended  to.  It  is  the  ground  upon  which 
the  court  has,  in  many  cases,  dispensed  with  the  presence  of 
parties  who  would,  according  to  the  general  practice,  have 
been  necessary  parties."^  From  the  somewhat  confused  and 
loose  judicial  theories  upon  this  question,  it  may  be  collected 
that  where  the  object  of  the  suit  is  to  enforce  a  right  accruing 
to  the  corporation,  all  the  complaining  stockholders  ought  to 
join  as  plaintiffs  if  practicable,  except  the  directors  and  stock- 
holders who  are  made  defendants;  but  that  where  the  stock- 
holders are  so  numerous  as  to  render  this  impossible  or  very 
inconvenient,  a  number  of  them  may  file  a  bill  in  behalf  of 
themselves  and  all  others  standing  in  the  same  situation  with 
them.^  It  will  frequently  happen  that  a  majority  of  the  share- 
holders are  in  the  fraudulent  conspiracy  against  the  rights  of 
the  minority.  Here  the  minority,  or  one  of  the  minority, 
suing  for  himself  and  the  others  in  like  situation  with  him, 


»  Wallworthi).  Holt,4Mylne&0.  11  Ves.  429;   Robinson  v.   Smith,   3 

619,635.   See  also  Oockburnij.  Thomp-  Paige  (N.  Y.),  222;  s.  c.  24  Am.  Dec. 

son,  16  Ves.  321 ;  Hichens  v.  Oongreve,  212 ;  Jones  v.  Johnson,  10  Bush  (Ky.), 

4  Euss.  562 ;  Silber  Light  Oo.  v.  Silber,  649,  658 ;  West  v.  Eandall,  2  Mason 

12  Ch.  D.  717;  Bromley  v.  Smith,  1  (U.  S.),  181;  Mann  v.  Butler,  2  Barb. 

Sim.  8;  Harvey  v.  Harvey,  4  Beav.  Oh.  (N.  Y.)  362.    But  see  Richardson 

215;  Manning  v.  Thesiger,  1  Sim.  &  i).  Larsent,  2  Younge  &  C.  507;  Evans 

St.  106 ;  Shuttleworth  v.  Howarth,  4  v.  Stokes,  1  Keen,  24 ;  Long  v.  Yonge, 

Mylne  &  0.  492 ;  Richardson  v.  Hast-  2  Sim.  369 ;   Leeks  v.  Stanhope,  14 

ings,  7  Beav.  323 ;  Mare  v.  Malachy,  Sim.  57 ;  Lund  v.  Blanshard,  4  Hare,  9. 

1  Mylne  &  0.  559 ;  Smart  v.  Bradstock,  ^  Robinson  v.  Smith,  3  Paige  (N,  Y.), 

7  Beav.  500;  Adair  v.  New  River  Co.,  222,  233;  s.  c.  21  Am.  Dec.  212. 
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may  file  the  bill.'  Where  the  bill  is  thus  filed  it  is  not  neces- 
sary that  the  shareholders  should  be  made  parties  by  name,'' 
nor  is  it  an  objection  that  some  of  the  shareholders  have 
become  adversely  interested.' 

§  4566.  But  Plaintiff  must  Join  the  Other  Stockholders, 
or  Sue  for  Them.  —  While,  as  already  seen,*  the  right  of  the 
stockholder  to  maintain  the  action  cannot,  in  many  cases,  be 
made  to  depend  upon  the  concurrence  of  other  stockholders 
with  him,  since  all  the  others  may  be  joined  in  the  unlawful 
conspiracy  which  he  seeks  to  redress, — yet,  according  to  the 
prevailing  theory,  it  is  indispensable  either  that  those  having 
a  common  interest  with  him  should  be  joined  as  plaintiffs  in 
his  bill,  or  else  that,  without  naming  them,  he  should  bring 
his  bill  professedly  in  his  own  behalf  and  in  behalf  of  all 
other  stockholders  similarly  interested  with  himself.  In  the 
English  chancery  practice  this  rule  has  been  regarded  as 
imperative.  This  was  the  course  adopted  in  Natusch  v.  Irv- 
ing,* and  nearly  all  the  English  authorities  are  to  this  effect,'' 


'  Menier  v.  Hooper's  Tel.  Works, 
L.  R.  9  Gh.  350 ;  Preston  v.  Grand 
Collier  Dock  Co.,  11  Sim.  327 ;  Hichens 
V.  Congreve,  4  Rues.  563 ;  Solomons  v. 
Laing,  12  Beav.  339 ;  Wood  v.  Draper, 
24  Barb.  (N.  Y.)  187;  Bloxam  v. 
Metropolitan  E.  Co.,  L.  E.  3  Ch.  337 ; 
Heath  v.  Erie  E.  Co.,  8  Blatchf. 
(U.  S.)  347,  406;  Samuel  v.  Holladay, 
1  Woolw.  (U.  S.)  400;  Baldwin  v. 
Lawrence,  2  Sim.  &  St.  18 ;  Macbride 
V.  Lindsay,  9  Hare,  574.  See  also 
Douglas  V.  Horsfall,  2  Sim.  &  St.  184; 
Bromley  v.  Smith,  1  Sim.  8. 

'  Taylor  v.  Salmon,  4  Mylne  &  C. 
134;  Oockburn  v.  Thompson,  16  Ves. 
321 ;  Wallworth  v.  Holt,  4  Mylne  &  C. 
619;  Dennis  v.  Kennedy,  19  Barb. 
(N.  Y.)  517;  Hichens  v.  Congreve,  4 
Russ.  562. 

'  Colman  v.  Eastern  Counties  E. 
Co.,  10  Beav.  1;  Clements  v.  Bowers, 
1  Drew.  684. 


'  Ante,  §  4519.  - 

'  MS.,  reported  in  Gow  on  Part. 
App.  No.  VI.  (3d  ed.),p.  398. 

"  Taylor  v.  Salmon,  4  Mylne  &  C. 
134 ;  Wallworth  v.  Holt,  4  Mylne  &  C. 
619 ;  Benson  v.  Heathorn,  1  Younge 
&  C.  C.  0.  326 ;  Baldwin  v.  Lawrence, 
2  Sim.  &  St.  18 ;  Beman  v.  Euftord, 
1  Sim.  (n.  s.)  550;  s.  c.  15  Jur.  914;  6 
Eng.  L.  &  Eq.  106 ;  Winch  v.  Birken- 
head &c.  E.  Co.,  16  Jur.  506;  s.  c.  13 
Eng.  L.  &  Eq.  506 ;  Bagshaw  v.  East- 
ern Union  E.  Co.,  7  Hare,  114;  s.  c. 
affirmed,  2  Hall  &Tw.  201;  Browne  u. 
Monmouthshire  &c.  Canal  Co.,  13 
Beav.  32 ;  Ware  v.  Grand  Junction 
Waterworks  Co.,2  Euss.  &Myl.470; 
Colman  v.  Eastern  Counties  E.  Co., 
10  Beav.  1 ;  Logan  v.  Earl  of  Courtown, 
13  Beav.  22 ;  Solomons  v.  Laing,  14 
Jur.  279,  471;  s.  c.  12  Beav.  339; 
Gray  v.  Chaplin,  2  Sim.  &  St.  267 ; 
Cohen  v.  Wilkinson,  12  Beav.  125; 
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and  the  American  authorities  generally  concur.*  The  rule  is 
grounded  on  the  necessity  of  preventing  a  multiplicity  of  suits; 
otherwise,  as  observed  by  Lord  Lyndhurst,  "  as  many  bills 
might  be  filed  as  there  were  stockholders  in  a  company,  all 
praying  different  things,  or  the  same  thing  in  a  thousand  dif- 


s.  c.  1  Hall  &  Tw.  554 ;  Dumvile  v.  Bir- 
kenhead &c.  R.  Co.,  12  Beav.  444; 
Munt  V.  Shrewsbury  &c.  R.  Co.,  13 
Beav.  1 ;  Stevens  v.  South  Devon  R. 
Co.,  9  Hare,  313 ;  s.  c.  13  Beav.  48;  15 
Jur.  235 ;  Sharp  v.  Day,  1  Phill.  Eng. 
Ch.  771;  Mozleyy.  Alston,  1  PhUl. 
Eng.  Ch.  790 ;  Hichens  v.  Congreve,  4 
Russ.  Ch.  562;  Preston  v.  Grand 
Collier  Dock  Co.,  11  Sim.  327 ;  Gra- 
ham V.  Birkenhead  &c.  R.  Co.,  2 Hall 
&  Tw.  450 ;  Clinch  v.  Mnancial  Corp., 
L.  R.  5  Eq.  450 ;  Atwool  v.  Merry- 
weather,  L.  E.  5  Eq.  464,  note ;  Gray 
V.  Lewis,  L.  R.  8  Eq.  526. 

1  Sears  v.  Hotchkiss,  25  Conn.  171 ; 
g.  c.  65  Am.  Dec.  557 ;  Allen  v.  Curtis, 
26  Conn.  456 ;  Dodge  v.  Woolsey,  18 
How.  (U.  S.)  331,  341 ;  Stevens  v. 
Rutland  &c.  R.  Co.,  29  Vt.  545 ;  March 
V.  Eastern  R.  Co.,  40  N.  H.  548;  s.  c. 
77  Am.  Dec.  732;  Peabody  v.  Flint,  6 
Allen  (Mass.),  52;  Brewer  v.  Boston 
Theatre,  104  Mass.  378;  Charleston 
Ins.  Co.  V.  Sebring,  5  Rich.  Eq.  (S.C.) 
342 ;  Evans  v.  Brandon,  53  Tex.  56 ; 
Whitney  v.  Mayo,  15  111.  251 ;  Col- 
quitt V.  Howard,  11  Ga.  556 ;  Abbott 
«).  Merriam,  8  Cush.  (Mass.)  588; 
Heath  v.  ElHs,  12  Cush.  (Mass.)  601; 
Smith  V.  Poor,  3  Ware  (U.  S.),  148. 
But  see  Hoole  v.  Great  Western  R.  Co., 
L.  R.  3  Oh.  262 ;  Young  v.  Moses,  53 
Ga.  628 ;  Kean  v.  Johnson,  9  N.  J.  Eq. 
401.  In  Hoole  v.  Great  Western  R. 
Co.,  supra,  where  it  was  laid  down  by 
Lord  Justice  Rolt  that  a  single  stock- 
holder might  sue  to  redress  illegal 
acts,  the  suit  was  in  point  of  fact 
brought  by  the  shareholder  profess- 
edly in  behalf  of  himself  and  all  hia 
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co-shareholders.    Amending  the  bill  so 
as  to  let  additional  stockholders  join 
as  plaintiffs:    Moyle  v.  Landers,  83 
Cal.   579;    s.  c.  21    Pac.   Rep.    1133. 
When  stockholders  sue  for  themselves 
and  all  others  having  a  like  interest, 
making  the  corporation  defendant  of 
which  they  are  members,  there  is  a 
compliance,  in  theory  at  least,  with  the 
rule  that  all  persons  interested  in  the 
subject-matter  of  the  suit  should  be 
made  parties.    In  theory  all  such  are 
before  the  court.     They  are  either 
actual  parties  to  the  record,  or  are 
properly  represented  by  those  who 
are  parties,  and  may  become  plain- 
tiffs, if  they  are  dissatisfied  with  their 
position  as  defendants,  as  members  of 
the  company.    March  v.  Eastern  B. 
Co.,  40  N.  H.  548,  569.    If  the  rehef 
prayed  for  may  by  possibility,  be  in- 
jurious to  any  of  the  parties  joined  as 
plaintiffs,  those  parties  must  be  made 
defendants,  because,  as  observed  by 
Lord  Lyndhurst,  "  each  and  every  of 
them  have  a  case  to  make  adverse  to 
the  parties  suing."    Mozley  v.  Alston, 
1  Phill.  790,798.    Where  a  bill  filed 
by  certain  shareholders,  on  behalf  of 
themselves    and    others,    for    relief 
against  an  alleged  breach  of  trust,  is 
demurred  to,  on  the  ground  that  some 
of  the  parties,  on  whose  behalf  the 
plaintiffs  profess   to    sue,  appear  to 
have  been  implicated  in  the  transac- 
tion complained  of,  the  proper  test  of 
such  objection  is  to  see  whether  the 
bill  states  facts  with  respect  to  those 
parties,  which,     as     against    them, 
would  amount  to  a  defense  to  the  suit. 
Apperly  v.  Page,  1  Phill.  Eq.  779. 
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fereiat  ways.'"  It  is  scarcely  necessary  to  add  that  such  a 
bill  is  not  multifarious  because  many  stockholders  join 
therein;^  nor  does  it  create  a  misjoinder  of  causes  of  action 
under  the  New  York  Code  of  Civil  Procedure.'  On  the  other 
hand,  where  the  situation  of  the  plaintiff  is  so  peculiar  that  it 
is  unnecessary  or  improper  to  join  the  other  stockholders 
with  him  as  plaintiff,  an  allegation  that  he  does  so  will  be 
regarded  as  mere  surplusage,  and  will  not  make  his  bill  bad 
on  demurrer.^  When,  therefore,  in  a  suit  by  three  partners 
of  a  numerous  trading  company,  it  did  not  appear  that  they 
appeared  for  other  partners  as  well  as  for  themselves,  the  bill 
was  dismissed.*  So,  where  one  of  the  shareholders  in  a  char- 
tered corporation  undertook  to  recover  from  the  company  for 
false  representations  made  to  himself  and  co-shareholders 
alike,  the  bill  was  held  demurrable,  because  the  others  were 
neither  made  parties  by  name,nor  did  he  profess  to  appear 
for  them.*  The  general  theory  of  the  action  is,  that  the 
stockholder  who  brings  it  sues  in  behalf  of  himself  and  any 
or  all  other  stockholders  that  may  choose  to  come  in  and  be 
made  parties,  and  against  the  corporation,  the  directors,  and 
any  other  persons,  whether  ofHcers  or  agents  of  the  corpora- 
tion or  third  persons,  against  whom  relief  may  appropriately 
be  had;  and  where  the  action  is  brought  to  redress  wrongs 
done  to  a  minority  of  the  stockholders,  those  who  are  affected 
similarly  with  the  plaintiff  may,  of  course,  join  him  as  parties 
plaintiff  in  the  action,  and  this  is  not  an  improper  joinder  of 
causes  of  action.' 

§  4567.  Suit  must  be  Bona  Fide  for  Tliose  in  like  Interest 
with  Plaintiff.  —  The  allegation  that  the  plaintiff  appeared, 
not   only   for   himself  but  for   other  stockholders  similarly 

'  Mozley  v.  Alston,  1  Phill.  Eq.  790,  799. 

»  Atlanta  Eeal   Estate  Co.  v.  At-  '  Baldwin  ?;.  Lawrence,  2  Sim.  &  St. 

lanta  Bank,  75  Ga.  40.  18.    See  also  Douglas  v.  Horsfall,  2 

s  Dennis    v.  Kennedy,   19    Barb.  Sim.  &  St.  184. 

(N.  Y.)  517;  Barr  d.  New  York  &c.  "  Macbride   v.    Lindsay,  9  Hare, 

E.  Co.,  96  N.  Y.  444.  574. 

*  Wickersbam   v.  Crittenden,    93  '  Barr  v.  New  York  &c.  E.  Co.,  96 

Cal.  17 :  «.  c.  28  Pac.  Eep.  788.  N.  Y.  444. 
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interested,  is  something  more  than  a  mere  matter  of  form. 
The  rule  is  imperative  that  the  plaintiff  must  prosecute  the 
action  bona  fide  for  all  standing  in  like  interest  with  himself. 
Lord  Westbury  distinctly  held,  on  one  occasion,  that  a  suit  of 
this  kind  must  be  a  "bona  fide  one,  faithfully,  truthfully,  sin- 
cerely, directed  to  the  benefit  and  the  interests  of  those  share- 
holders whom  the  plaintiff  claims  a  right  to  represent." 
Therefore,  where  the  plaintiff  acknowledged,  upon  examina- 
tion, that  the  directors  of  a  rival  company  directed  the  insti- 
tution of  the  suit,  giving  him  an  indemnity  against  costs, 
Lord  Westbury  characterized  the  plaintiff  as  a  puppet  of  the 
rival  company,  and  the  suit  as  a  mere  mockery  and  illusory 
proceeding,  and  accordingly  dismissed  it  with  costs.^  Refer- 
ring to  the  authorities  last  cited.  Sir  W.  Page  Wood,  V.  C, 
said:  "  I  think  that  the  principle  to  be  deduced  from  them  is 
this:  that,  to  entitle  a  shareholder  to  maintain  a  suit  of  this 
nature,  the  risk  and  responsibility  must  be  upon  him,  so  that 
the  court  can  feel  that  he  is  acting  for  the  benefit,  or  what  he 
believes  to  be  the  benefit,  of  the  company."^ 

§  4568.  Further  of  This  Subject.  —  Since  every  stockholder 
has, prima  facie,  the  right  to  come  into  a  court  of  equity  as 
representing  all  the  shareholders  similarly  situated  with  him- 
self, to  redress  grievances  which  cannot  be  redressed  through 
regular  corporate  action,  the  court  does  not, —  especially 
where  the  object  is  to  prevent  the  directors  from  doing  unlaw- 
ful acts,  —  require  evidence  that  the  remaining  shareholders, 
or  any  of  them,  have  concurred  in  the  filing  of  the  bill;  since, 
if  the  act  complained  of  is  illegal, it  is  presumed  to  be  for  the 
benefit  of  all  that  it  should  be  stopped.  If,  on  the  other  hand, 
it  is  made  to  appear  that  the  plaintiff  is  really  not  moving  in 
his  own  behalf  and  taking  the  risk  and  responsibility  of  the 

1  Forrest  v.  Manchester  &c.  E.  Co.,  had  filed  his  bill  "  at  the  instigation 

4  De  Gex,  F.   &  J.   126 ;  r.  c.  7  Jur.  and  request "  of    a  rival    company. 

(N.  s.)  887.    But  Lord  .Langdale,   as  Colman  v.  Eastern  Counties  E.  Co., 

Master  of  the  EoUs,  held  that  it  did  10  Beav.  1. 

not  constitute  a  suflBcient  objection  to  '  Filder  v.  London  &c.  E,  Co.,  1 

the  character  of  the  plaintiff  that  he  Hem.  &  M.  489,  493. 
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action  in  good  faith,  but  is  put  forward  as  a  puppet  by  some 
concealed  interest  which  has  indemnified  him  against  all 
risk, —  a  court  of  equity  will  not  listen  to  his  complaint.^ 
Where  the  action  proceeds  to  recover  assets  which  the  corpo- 
ration has  lost,  it  necessarily  inures  to  the  benefit  of  all  who 
are  interested  in  the  corporate  funds,  whether  as  creditors  or 
stockholders,  innocent  or  guilty  of  the  acts  which  the  action 
is  brought  to  impeach.  The  stockholder  filing  the  bill  does 
not  thereby  acquire  any  priority  over  other  stockholders  or 
over  creditors.^  Such  being  the  nature  of  the  action,  it  nec- 
essarily follows  that  any  stockholder,  other  than  the  plaintiff 
filing  the  bill,  may,  on  his  application,  be  joined  as  plaintiff 
in  the  action.'  If  the  State  is  a  stockholder  in  the  corpora- 
tion, this  does  not,  it  has  been  held,  authorize  a  citizen  of  a 
State  to  maintain  a  bill  to  enjoin  the  company  from  taking 
illegal  action;  though  if  there  are  other  proper  parties  to  the 
bill)  this  objection  will  not  be  a  good  ground  of  general 
demurrer;  for,  although  the  stockholders  are  proper  parties, 
the  citizen  ie  not  a  stockholder  from  the  mere  fact  that  the 
State  is  such.*  A  complaint  which  is  brought  in  form  "  on 
behalf  of  the  plaintiff  and  all  other  stockholders  and  scrip- 
holders"  of  the  defendant  corporation  similarly  situated,  is 
construed  as  making  an  action  on  behalf  of  those  who  are 
either  stockholders  or  scrip-holders,  and  is  not  confined  to 
those  who  occupy  both  those  relations.^ 

1  Belmont  v.  Erie  R.  Co.,  52  Barb.  N.  Y.  Supp.  908.    The  decision  of  the 

(N.  y.)  637;    Forrest  v.  Manchester  Supreme  Judicial  Court  of  Maine  in 

&c.  R.  Co.,  4  De  Gex,  P.  &  J.  126.  the  case  of  Piscataqua  Fire  &  M.  Ins. 

'  Wallace  v.  Lincoln  Savings  Bank,  Co.  v.  Hill,  60  Me.  178,  is  to  the  effect 

89  Tenn.  630 ;  s.  e.  24  Am.  St.  Eep.  that  a  bill  in  equity  cannot  be  main- 

625 ;   9  Rail.  &  Corp.  L.  J.  482 ;   15  tained  in  the  name  of  the  corporation 

S.  W.  Rep.  448.  by  trustees  appointed  by  a  special  stat- 

'  Wood  V.  Union   Gospel  Church  ute  to  wind  it  up,  against  one  who 

Building  Asso.,  63  Wis.  9;   Barr  v.  was  its  treasurer  and  a  director  for  a 

New  York,  Lake  Erie,  &c.  R.  Co.,  96  series  of  years,  to  untangle  and  undo 

N.  Y.  444.  a  variety  of  frauds  and  breaches  of 

*  Central  E.  Co.  v.  Collins,  40  Ga.  trust  alleged  to  have  been  committed 
582.  by  him,  and  to  compel  a  discovery 

*  Rogers  v.  New  York  &c.  Land  by  him  of  his  indebtedness  to  the 
Co.,  17  N.  Y.  St.  Rep,  131 ;   s.  c.   1  company.    The  court  reasoned  tRat 
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§  4569.  Whether  Stockholder  must  have  been  Such  at  the 
Time  of  the  Grievances  Complained  of.  —  The  rule  already 
stated^  that  it  must  appear  that  the  suit  is  prosecuted  in  good 
faith  to  redress  real  grievances,  and  not  in  behalf  of  the  plain- 
tiff alone,  but  also  in  behalf  of  all  the  other  stockholders  suf- 
fering the  same  grievances,  has  in  part  led  to  the  conclusion 
that  the  complaining  stockholder  must  have  been  a  stock- 
holder at  the  time  of  the  commission  of  the  wrongs  which  he 
seeks  to  undo."  But  it  ought  to  be  carefully  noted  that  judi- 
cial authority  is  not  unanimous  upon  this  question.  There 
are  English  authorities  to  the  effect  that  a  person  not  pre- 
viously a  stockholder  may  acquire  stock  for  the  express  pur- 
pose  of  instituting  a  suit  to  test  the  validity  of  acts  of  the 
directors;^  and  there  is  American  authority  to  the  effect  that 
where  the  object  is  to  restrain  a  course  of  action  which  is 
ultra  vires,  it  makes  no  difference  when  the  plaintiff  acquired 
his  shares.* 

§  4570.  Distinction  between  the  Federal  and  State  Kule 
on  This  Subject.  —  A  disposition  will  perhaps  be  discovered 
on  the  part  of  the  American  State  courts  to  establish  this  rule 
in  deference  to  holdings  of  the  Supreme  Court  of  the  United 
States.  But  this  will  afford  an  illustration  of  the  fact  that 
judges  frequently  adopt  rules,  on  the  strength  of  judicial 
authoritj'^,  without  considering  the  reasons  on  which  those 
rules  are  founded,  or  whether  those  reasons  are  applicable  in 
the  case  before  them.  The  rule  of  the  courts  of  the  United 
States,  embodied  in  the  Ninety-fourth  Equity  Hule,  already  set 


the  corporation   "  cannot  have   any  '  Ante,  §  4567. 

rights  under  a  fraud  to  which  it  was  a  '  Alexander  v.  Searcy,  81  Ga.  536; 

party" ;  nor  could  the  court  see ''  how  g.  c.  12  Am.  St.  Eep.  337 ;  8  S.  E.  Eep. 

the  trustees  representing  the  corpora-  630;  Moore  v.  Silver  Valley  Min.  Co., 

tion  can  have  any  greater  rights."  104  N.  0.  534;  s.  c.  10  S.  E.  Eep.  679. 

The  court  also   concluded  that  the  '  Rogers  v.  Oxford  &c.  R.  Co.,  2 

action  was  to  be  prosecuted  directly  De  Gex  &  J.  662 ;  Bloxam  v.  Metro- 

by  creditors    or    stockholders.    The  politan  E.  Co.,  L.  E.  3  Ch.  337. 

opinion  seems  totally  opposed  to  all  *  Chicago  v,  Cameron,  22  111.  App. 

sound  conceptions.  91. 
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out/  was  established  to  prevent  frauds  upon  the  jurisdiction 
of  the  courts  of  the  United  States.  Those  frauds  consisted  in 
the  device  of  transferring  a  few  shares  to  a  citizen  of  a  State 
other  than  the  State  of  the  domicile  of  the  corporation,  for  the 
mere  purpose  of  enabling  him  to  bring  an  action  in  the  Cir- 
cuit Court  of  the  United  States,  where  the  court  would  have 
jurisdiction  on  the  ground  of  diverse  citizenship;  and  the  rule 
was  enacted  to  prevent  the  device  of  plaintiffs  being  created  in 
States  other  than  the  State  of  the  corporation  for  the  mere 
purpose  of  enabling  the  action  (generally  collusive)  to  be 
brought  in  a  court  of  the  United  States,  instead  of  its  being 
brought  in  a  court  of  the  State  of  the  domicile  of  the  corpora- 
tion, according  to  the  regular  course  of  justice.  It  is  thus 
perceived  that  this  reason  is  peculiar  to  courts  of  the  United 
States,  and  is  a  cautionary  rule  in  those  courts,  designed  to 
prevent  frauds  upon  their  jurisdiction.  It,  therefore,  has  not 
the  same  application  to  similar  actions  brought  in  State  courts. 
While,  therefore,  if  an  action  is  brought  in  a  court  of  the 
United  States,  the  rule  is  imperative  that  the  bill  must  show 
that  the  plaintiff  was  a  stockholder  at  the  time  of  the  doing 
of  the  wrongful  acts  complained  of,^ — yet,  in  the  State  courts 
some  tendencies  are  discovered  to  qualify  the  rule;  though  it 
may  be  doubted  whether  anything  is  gained  by  attempting 
the  qualification  that  where  it  appears  that  the  plaintiff 
acquired  his  shares  after  the  fraudulent  transactions  com- 
plained of,  it  should  also  appear  that  he  bought  them  in  good 
faith, and  not  for  mere  vexatious  purposes;^  because  the  motives 
of  suitors  in  civil  cases  are  generally  matters  with  which  the 
courts  can  have  no  proper  concern. 


•  Ante,  4502.  under  an  unconstitutional  statute 
'  Ante,  §§  4501,  4502 ;  WMttemore  amending  the  charter,  by  the  fact 
V.  Amoskeag  Bank,  26  Fed.  Eep.  819.  that  the  certificates  of  stock  were  not 
But  it  has  been  held  in  a  Federal  issued  to  him  until  after  the  corpora- 
court  that  a  person  having  a  vested  tion  had  accepted  such  amendment. 
right  to  stock  of  a  corporation  by  vir-  Hill  v.  Glasgow  E.  Co.,  41  Fed.  Rep. 
tue  of  stock  receipts  is  not  precluded  610. 

from  enforcing  his  rights  against  an  "  Moore  v.  Spring  Valley  Min.  Co., 

attempted  misappropriation  of  funds  104  N.  C.  534,  544. 
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§  4571.  Kelation  of  the  State  Kule  to  the  Kule  a^r^inst 
Champerty  and  Maintenance.  —  When  the  question  arises  in 
a  State  court,  the  reasons  which  will  work  for  or  against  the 
rule  that  the  plaintiff  must  have  been  a  stockholder  at  the 
time  of  the  commission  of  the  wrongs  complained  of,  are 
those  which  relate  to  champerty  and  maintenance,  —  to  the  buy- 
ing and  selling  of  ^  mere  litigious  rights.  It  is  plain  at  a 
glance  that  strong  arguments  will  not  be  wanting  on  both 
sides  of  this  question.  On  the  one  hand,  it  may  be  reasoned 
that  the  whole  policy  of  the  law  concerning  champerty  and 
maintenance  is  opposed  to  allowing  a  person  to  buy  the  mere 
right  to  prosecute  a  law-suit.  It  may  be  argued,  moreover, 
that  one  who,  knowing  that  a  certain  course  of  action  is  being 
pursued  by  the  governing  majority  or  managing  oflBcers  of  a 
corporation,  voluntarily  becomes  the  purchaser  of  shares,  in 
a  manner  assents  to  that  course  of  action,  by  analogy  to  the 
principle  volenti  non  fit  injuria}  It  may  be  argued  that  the 
contention  that  his  action  is  bona  fide  is  supportable  only  upon 
the  presumption  that  it  was  instituted  to  protect  his  rights  as 
a  stockholder,  and  that  this  presumption  is  rebutted  by  the 
fact  that  he  became  a  stockholder  for  the  mere  purpose  of 
instituting  the  suit.  On  the  other  hand,  it  may  be  argued 
with  force  that  corporate  shares  are  at  best  mere  chases  in 
action,  —  a  collection  of  incorporeal  rights  in  the  corporation;'' 
and  consequently  that  one  who  buys  such  shares,buys  them 
with  all  the  rights  which  attach  to  them  in  the  hands  of  his 
vendor;  and  that  it  can  make  no  difference  whether  those 
rights  were  what  are  called  litigious  rights,  or  whether  they 
were  rights  of  another  character.  All  rights  are  in  a  sense 
litigious  rights;  and  if  a  man  has  a  wrong  which  is  capable 
of  being  redressed  in  the  courts  of  his  country,  and  he  is 

'  Thus,  it  has  been  held  in  a  Fed-  under    such    circumstances    will    be 

eral  court  that  where  a  stockholder  regarded  as  an  implied  recognition  of 

buys  into  a  railroad  corporation,  with  such  assumed  power.    Venner  v.  At- 

knowledge  that  it  is  acting    on  an  chison,  Topeka,  &c.   K.  Co.,  28  Fed. 

assumed  power  to  invest  in  the  stock  Eep.  581. 

of  railroad  corporations  outside  the  ^  Ante,  §  1070.    Compare  §  2348, 

State  of  its  creation,  his    purchase  et  seq. 
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unable,  by  reason  of  his  poverty  or  situation,  to  prosecute  an 
action  to  redress  that  wrong,  it  does  not  appear  why  he  should 
not  be  allowed  to  transfer  his  right  of  action  to  one  who  has 
the  means  of  prosecuting  it.  To  deny  the  power  so  to  trans- 
fer his  right  of  action,  must  in  many  cases  operate  as  a  total 
destruction  of  his  right.  Moreover,  the  tendency  is  steadily 
increasing  in  modern  times  to  challenge  the  justice  of  the 
ancient  law  on  the  subject  of  champerty  and  maintenance. 
That  law  will  not  bear  historical  examination.  It  was  merely 
the  law  of  the  robber,  made  by  robbers  and  for  themselves. 
The  medieval  robber,  driving  the  poor  and  weak  possessor 
from  his  land,  found  absolute  security  in  a  rule  which  pre- 
vented that  possessor  from  transferring  his  right  of  action  to 
one  who  had  money  enough  to  prosecute  it.  Let  us  take  a 
closer  view  of  the  question,  with  reference  to  the  subject  in 
hand.  A  share  certificate  represents  an  undivided  equitable 
interest  in  the  property  of  the  corporation.  Suppose  that 
the  unfaithful  officers  of  that  corporation  have  misappro- 
priated its  assets.  The  shareholder  who  is  such  at  the  time 
of  the  misappropriation  may,  on  principles  already  stated,  if 
he  cannot  get  redress  through  regular  corporate  action,  main- 
tain a  suit  in  chancery  to  restore  the  assets  to  the  corpora- 
tion,—  provided  he  has  the  money  to  support  a  chancery  suit. 
The  right  to  maintain  this  action  to  recover  assets  in  which 
the  share  certificate  represents  an  interest,  gives  additional 
value  to  it  so  long  as  it  remains  in  his  hands;  but  if  he  can- 
not transfer  that  right  to  another,  this  additional  value  is  at 
once  stricken  down  and  denied  by  operation  of  law.  And  yet 
it  is  said  that  shai'e  certificates  are  in  the  nature  of  negotiable 
securities.  But  if  we  turn  to  the  subject  of  negotiable  paper, 
we  find  that  the  holder  of  such  paper  before  maturity  may 
transfer  to  a  third  person,  with  the  paper,  a  better  right  than 
he  himself  has.  But  as  share  certificates  do  not,  under  any 
theory,  rise  to  the  grade  of  strictly  negotiable  paper,  it  should 
follow,  and  especially  in  regard  of  the  transfer  of  any  litigious 
rights  which  may  attach  to  them,  that  their  holder  cannot, 
by  selling  them  to  another,  transfer  to  that  other  any  better 
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litigious  rights,  inhering  in  them,  than  lie  himself  possesses. 
If,  therefore,  he  has,  by  his  conduct  as  a  shareholder,  estopped 
himself  from  maintaining  a  suit  in  equity  to  undo  corporate 
action,  which  he  might  otherwise  have  maintained,  this 
estoppel  will  attend  the  shares  in  the  hands  of  his  vendee.^ 

§  4572.  When  the  Stockholders  must  Sue  on  Behalf  of 
the  Creditors.  —  Where  some  of  the  stockholders  bring  a  bill 
against  the  directors  of  a  dissolved  corporation,  alleging  that 
they  have  grossly  mismanaged  its  affairs,  in  that  they  have 
permitted  one  of  their  number  to  take  control  of  its  funds 
and  other  assets,  and  appropriate  them  to  his  own  use  and  to 
the  benefit  of  his  individual  creditors,  —  the  bill  should  be  so 
framed  as  to  permit  the  creditors  of  the  corporation  to  come 
in  and  be  made  parties,  as  they  have  a  direct  interest  in  the 
subject  of  the  controversy.  In  other  words,  the  complaining 
stockholders  would  bring  the  bill,  not  oijly  in  behalf  of  the 
other  stockholders,  but  also  in  behalf  of  the  creditors.''' 

§  4573.  Doctrine  that  a  Person  not  a  Stockholder  cannot 
be  Joined  with  a  Stockholder.  —  It  has  been  held  that  a  per- 
son not  a  stockholder  cannot  be  joined  as  a  plaintiff  in  a  bill 
for  this  purpose,  with  persons  who  are  stockholders,  and,  if 
the  suit  is  a  joint  one,  ais  want  of  interest  is  a  good  ground 
of  demurrer  to  the  whole  bill.  A  person  who  has  no  shares 
standing  in  his  name  on  the  books  of  the  corporation,  is  not 
a  stockholder,  although  he  holds  certificates  of  stock  issued  to 
other  persons  b}'-  the  corporation,  with  powers  of  attorney 
authorizing  the  transfer  of  such  shares  to  him,  executed  by 

'  When,  therefore,  a  railroad  cor-  meeting  of  the  reorganization,   and 

poration  had  been  reorg'anfed,  but  not  who  voted  in  favor  of  the  plan,  was 

under  a  plan  which  was  prohibited  estopped  from  insisting  that  the  plan 

by  statute,  or  illegal  per  se,  and  per-  was  ultra  vires,  and  was  denied  an 

sons  relying  on  the  action  of  stock-  injunction    against    carrying  it  out. 

holders  had  subscribed  to  the  new  Hollins  «.  St.  Paul  &c.E.  Co.,29N.  Y. 

shares  issued  to  carry  out  the  plan  St.  Rep.  208 ;  s.  c.  9  N.  Y.  Supp.  909. 
proposed,  a  stockholder  who  subse-  '  Camp  v.  Taylor  (N.  J.),  19  Atl. 

quently    acquired    his    shares    from  Kep.  968. 
stockholders  who  were  present  at  the 
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the  persons  in  whose  names  the  shares  stand  registered  on 
the  books  of  the  corporation,  and  although  the  corporation 
has,  on  demand,  wrongfully  refused  to  allow  such  transfer  to 
be  made  to  him.^ 

Article  II.     Parties  Defendant. 

Section  Section 

4577.  General  considerations.  4585.  When   third   parties  must  be 

4578.  When  the  corporation  must  be  joined  as  defendants. 

made  a  party  defendant.  4586.  Third  persons  must  be  joined  if 

4579.  In  contests  between  stockhold-  their  interests  mil  be  affected 

ers  and  third  persons.  by  the  decree. 

4580.  Exception  where  the  corporation     4587.  When  third  parties  need  not  be 

is  dissolved  or  in  liquidation.  joined. 

4581.  When    the  directors  must   be     4588.  Corporation   must  be   brought 

made  parties  defendant.  in    by   process    or    publica- 

4582.  Whether  the  directors  must  be  tion. 

joined  or  may  be  sued  sepa-     4589.  When  stockholders  allowed  to 
rately.  defend  for  the  corporation. 

4583.  Whether  the  shareholders  must     4590.  When  stockholders  not  allowed 

be  made  parties  defendant.  to  appear  and  defend. 

4584.  Necessary  parties    refusing    to     4591.  When  decree  executed  against 

join     as    plaintiffs    may    be  those  who  were  not  parties, 

joined  as  defendants. 

§  4577.  General  Considerations.  —  In  considering  the  ques- 
tion what  parties  it  is  necessary  to  join  as  defendants,  it  is 
important  to  keep  constantly  in  view  the  nature  and  purposes 
of  the  action,  the  kind  of  relief  sought,  and  the  parties  against 
whom  relief  is  sought.  If,  for  instance,  the  individual  stock- 
holder is  suing  the  corporation  at  law  to  redress  a  wrong  done 
to  him  by  the  corporation,  —  as  where  he  sues  for  the  conver- 
sion of  his  shares  in  the  corporation,  —  it  is  not  necessary  to 
join  as  defendants  the  directors,  or  other  officers,  or  the 
stockholders.  Again,  if  he  is  proceeding  by  mandamus  to 
compel  the  officers  of  the  corporation,  having  charge  of  its 
books,to  allow  him  to  inspect  them,  it  is  not  necessary  to  join 
as  defendants  any  other  persons  than  the  officers  from  whom 
he  demands  the  performance  of  the  duty;  since  he  does  not 

1  Heath  v.  Erie  E.  Co.,  8  Blatchf.  (TJ.  S.)  347.     Contra,  Baldwin  v. 
Canfleld,  26  Minn.  43. 
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seek  relief  against  the  corporation,  or  against  any  one  other 
than  such  officers.^  And  while  judicial  holdings  on  the  sub- 
ject of  parties  defendant  in  proceedings  in  equity  are  not 
entirely  uniform,  yet  the  practitioner  cannot  safely  proceed 
with  the  institution  of  his  suit  without  carefully  considering 
whether  his  client  proceeds  in  his  own  right,  or  in  right  of  the 
corporation;  because,  in  all  cases  where  he  proceeds  in  right 
of  the  corporation,  it  is  indispensably  necessary  that  the  cor- 
poration should  be  made  a  party,  in  order  that  it  may  be 
bound  and  concluded  by  any  decree  which  the  court  may 
render.  All  persons  or  corporations,  against  whom  any  relief 
is  sought, must,  of  course,  be  made  parties  defendant.  Stock- 
holders, other  than  those  joining  as  plaintiffs,  need  not,  in 
general,  be  made  parties  defendant  by  name,  unless  some 
relief  is  sought  against  them,  —  the  reason  being  that  where 
the  corporation  is  impleaded  as  a  defendant,  they  are  bound, 
by  representation  through  it,  by  any  decree  made,  affecting  its 
rights.^  With  these  preliminary  observations,  we  shall  proceed 
to  inquire  who  are  necessary  or  proper  parties  defendant,  with 
especial  reference  to  foiir  classes:  1.  The  corporation.  2.  The 
directors  or  trustees.     3.  The  stockholders.     4.  Third  parties. 

§  4578.  "When  the  Corporation  must  be  Made  a  Party 
Defendant.  — From  what  has  preceded  it  must  follow,  as  a  gen- 
eral rule,  that  where  the  purpose  of  the  action  is  to  prevent  or 
redress  a  wrong  to  the  corporation,  the  corporation  itself  is  an 
indispensable  party,  either  plaintiff  or  defendant.'  It  follows 
that  whenever,  in  such  case,  the  directors,  or  other  officers 
who  wield  the  power  of  the  corporation,  refuse  to  allow  the 
action  to  proceed  in  its  name  as  plaintiff,*  or  whenever 
their  relation  to  the  subject  of  the  action  is  such  that  it  would 
be  improper  for  the  action  to  proceed  in  the  name  of  the  cor- 
poration as  plaintiff  while  the  corporation  should  remain 
under  their  control,  it  is  indispensable  that  it  should  be  joined 

'  Ante,  §  4433.  Cunningham  v.  Pell,  5  Paige  (N.  Y.), 

'  Ante,  i  3499.  607 ;   Ferris  v.   Strong,   3  Edw.  Cb. 

»  Eobinson     v.    Smith,     3    Paige  (N.  Y.)  127. 
CS.  Y.),  222;  «.  c.  24  Am.  Dec.  212;  *  Ante,  §  4501. 
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as  defendant.^  The  corporation  is  a  necessary  party  defend- 
ant to  a  bill  filed  against  the  directors  praying  for  relief 
against  a  breach  of  trust  by  the  directors,  or  that  they  may  be 
restrained  from  using  the  funds  and  property  of  the  corpora- 
tion for  the  consummation  of  a  breach  of  trust.^  This  is  the 
rule  where  the  object  of  the  action  is  to  restore  to  the  corpo- 
ration assets  which  its  directors  and  officers  had  unlawfully 
converted  to  their  own  use,'  and  where  it  is  sought  to  charge 
the  directors  personally  in  favor  of  the  corporation  for  losses 
happening  through  their  mismanagement  or  neglect.*  "  In 
truth,"   said  Vice-Chancellor  Wigram  in  such   a  case,  "  the 


^  Kobinson  v.  Smith,  3  Paige 
(N.  Y.),  222,  223;  s,  c.  24  Am.  Dec. 
212;  Greaves  v.  Gouge,  69  N.  Y.  154; 
Colquitt  V.  Howard,  11  Ga.  556 ;  Dav- 
enport V.  Dows,  18  Wall.  (U.  S.)  626; 
Charleston  Ins.  Co.  v.  Sebring,  5  Eich. 
Eq.  (S.  0.)  342;  Samuels  v.  Holliday, 
McOahon  (Kan.),  2,  4;  s.  c.  IWoolw. 
(U.  S.)  400;  Hand  v.  Atlantic  Nat. 
Bank,  55  How.  Pr.  (N.  Y.)  232; 
Wells  V.  Jewett,  11  How.  Pr.  (N.  Y.) 
247;  Gardiner  v.  Pollard,  10  Bosw. 
(N.  Y.)  676 ;  Stromeyer  v.  Combes,  18 
N.  Y.  St.  Eep.  154 ;  s.  c.  2  N.  Y.  Supp. 
232;  Wickersham  v.  Crittenden,  93 
Cal.  17 ;  s.  c.  28  Pac.  Rep.  788 ;  Camp 
V.  Taylor,  19  Atl.  Rep.  968 ;  Carpenter 
V.  Roberts,  56  How.  Pr.  (N.  Y.)  216; 
Taylor  v.  Miami  Exporting  Co.,  5 
Ohio,  162;  s.  c.  22  Am.  Dec.  785; 
Gamble  v.  Queens  County  Water  Co., 
123K.Y.91;  s.  c.52Hun  (N.  Y.),  166; 
Byers  v.  Rollins,  13  Colo.  22 ;  s.  c.  21 
Pac.  Eep.  894;  Beach  v.  Cooper,  72 
Cal.  99.  In  Mason  v.  Harris,  11  Ch. 
Div.  97,  the  bill  was  filed  by  two 
shareholders,  in  behalf  of  themselves 
and  all  the  shareholders  except  the 
persons  named  as  defendants,  against 
the  mianaging  director,  two  other  di- 
refttors,  and  the  company.  The  bill 
was  sustained. 

'  Bagshaw  v.   Eastern   Union  E. 
Co.,  7  Hare,   114;  s.   c.   affirmed,  2 


Hall  &  Tw.  201 ;  Silber  Light  Co.  v. 
Silber,  12  Ch.  Div.  717;  Carlisle  v. 
South  Eastern  R.  Co.,  1  Macn.  &  G. 
689;  Allen  u.  Curtis,  26  Conn.  456; 
Robinson  v.  Smith,  3  Paige  (N.  Y.), 
222;  s.  c.  24  Am.  Dec.  212;  Dodge  v. 
Woolsey,  18 How.  (U.S.)  331 ;  Charles- 
ton Ins.  Co.  V.  Sebring,  5  Rich.  Eq. 
(S.  C.)  342;  Sears  v.  Hotchkiss,  25 
Conn.  171;  s.  c.  65  Am.  Dec.^  557; 
Gardiner  v.  Pollard,  10  Bosw.  (N.  Y.) 
6^4 ;  Hersey  v.  Veazie,  24  Me.  9 ;  s.  c. 
41  Am.  Dec.  364 ;  Deadrick  v.  Wilson, 
8  Baxt.  (Tenn.)  108;  Thornton  v. 
Wabash  R.  Co.,  81  N.  Y.  462;  Evans 
V.  Brandon,  53  Tex.  56;  Jones  v. 
Johnson,  10  Bush  (Ky.),  649;  March 
V.  Eastern  E.  Co.,  40  N.  H.  548; 
8.  c.  77  Am.  Dec.  732 ;  Brewer  v.  Bos- 
ton Theatre,  104  Mass.  378 ;  Colquitt 
V.  Howard,  11  Va.  556.  But  see  Kean 
V.  Johnson,  9  N.  J.  Eq.  401. 

*  Byers  v.  Rollins,  13  Colo.  22 
s.  c.  21  Pac.  Eep.  894;  Taylor  v. 
Miami  Exporting  Co.,  5  Ohio,  162 
s.  c.  22  Am.  Dec.  785;  Carpenter  r 
Roberts,  5S  How.  Pr.  (N.  Y.;  216 
Stromeyer  v.  Combes,  18  N.  Y.  St 
Rep.  154 ;  s.  c.  2  N.  Y.  Supp.  232 
Charleston  Ins.  Co.  v.  Sebring,  5 
Rich.  Eq.  (S.  C.)  342. 

*  Camp  V.  Taylor  (N,  J.),  19  Atl. 
Eep.  968. 
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only  regular  way  of  suing  the  company  is  as  a  corporation; 
but  in  a  case  where  a  dispute  arises  between  the  members  of 
the  company  as  to  the  legality  of  the  acts  done  or  intended  to 
be  done  by  the  managing  body  of  the  company,  and  a  suit 
becomes  necessary,  the  court,  as  the  only  means  of  trying  the 
question,  allows  some  of  its  members  to  sue  the  others;  but 
still,  it  is  the  company  against  whom  the  question  is  raised."^ 
Clearly,  then,  the  corporation  will  not  be  concluded  by  any 
decree  rendered  unless  it  is  a  party  to  the  bill. 

§  4579.  In  Contests  between  Stockholders  and  Third 
Persons.  —  Where  the  final  decree  will  necessarily  affect  the 
interests  of  the  corporation,  the  presence  of  the  corporation, 
as  a  party  to  the  proceeding,  is  an  absolute  necessity,  with- 
out which  the  court  cannot  proceed.  The  circumstance  that 
the  corporation  cannot  be  brought  within  the  jurisdiction 
of  the  court  is  the  misfortune  of  the  plaintiff.  In  such  a 
case  the  court  will  stiU  refuse  to  entertain  the  suit.''  For  ex- 
ample, the  corporation  is  a  necessary  party  to  a  bill  filed  by 
a  person  claiming  to  be  a  stockholder  therein,  against  the 
holder  of  certain  shares  of  stock,  owned  by  the  orator  but 
standing  on  the  books  of  the  corporation  in  the  name  of 
the  respondent,  praying  that  the  respondent  "  may  be  com- 
pelled to  cause  and  authorize  the  transfer  of  said  stock  to 
be  made  on  the  books  of  the  company  to  your  orator,"  etc' 

§  4580.  Exception  where  the  Corporation  is  Dissolved  or 
in  Liquidation.  —  Such  being  the  general  rule,  established 
by  an  almost  unanimous  concurrence  of  judicial  authority, 
the  duty  of  the  practitioner  will  be  chiefly  concerned  with 
the  question,  —  what  exceptions,  if  any,  have  been  made  to 
it?     In   some  of    the  cases  above  cited,  it   is  said  that  the 

'  Bagshaw  v.  Eastern  Union  E.  (U.  S.)  130;   Barney  v.  Baltimore,  6 

Co.,    7    Hare,    114,    131.      But    see  Wall.  (U.  S.)  280;    First  Nat.  Bank 

Winch  r.  Birkenhead  &c.  E.  Co.,  16  v.  Smith,  6Fed.Eep.  215;  Dormitier 

Jur.  1035;  s.  c.  13  Eng.  L.  &  Eq.  506.  v.  Illinois    &c.   Bridge  Co.,   6   Fed. 

»  Shields     v.     Barrow,    17    How.  Eep.  217. 

•  Kendig  v.  Dean,  97  U.  S.  423. 
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corporation  is  a  proper  party,  but  (with  the  exception  about 
to  be  stated)  the  writer  does  not  recall  any  such  case  where 
the  proceeding  was  challenged  because  the  corporation  was 
not  joined  as  a  defendant,  in  which  it  was  not  held  that  it 
was  indispensably  necessary  that  it  should  be  joined  before 
relief  could  be  granted.  In  a  Federal  case,  it  was  held  that 
one  or  more  of  a  minority  of  the  stockholders  of  a  corpora- 
tion may  maintain  an  action  against  the  majority  for  an 
accounting,  without  making  the  corporation  a  party,  where 
the  corporation  is  practically  dissolved}  But  the  soundness 
of  this  decision  may  be  questioned,  in  its  application  to  any 
case  in  which  the  corporation  is  not  dissolved  in  such  a 
sense  as  to  disable  it  from  being  impleaded  in  a  judicial  pro- 
ceeding.^ Although  the  corporation  is  dissolved,  and  the 
certificate  of  its  dissolution  is  filed  with  the  Secretary  of 
State,  in  compliance  with  the"  governing  statute,  it  must, 
nevertheless,  be  made  a  party  to  such  a  bill,  if  there  is  a 
statute  giving  it  power  to  sue  and  be  sued  after  dissolution, 
for  the  purpose  of  winding  up  its  affairs.^  It  has  been  held 
that,  where  a  national  bank  is  in  process  of  liquidation,  and 
its  affairs  are  being  mismanaged  to  the  prejudice  of  some  of 
its  creditors  and  stockholders,  one  of  its  stockholders  may 
maintain  a  suit  in  equity  in  a  State  court  for  the  appoint- 
anent  of  a  receiver,  and  this  even  where  the  corporation 
alone  has  been  made  a  defendant.* 

§  4581.  When  the  Directors  must  Ibe  Made  Parties  De- 
fendant.—  Those  directors  against  whom  relief  is  sought  must, 
of  course,  be  made  parties  defendant.^  On  the  other  hand,  it 
does  not  appear  on  what  ground  it  can  be  regarded  as  neces- 
sary to  join  as  defendants  any  of  the  directors  against  whom 
no  relief  is  sought,  or  whose  rights  are  not  aff'ected  in  a  diff'er- 

1  Ervin  v.  Oregon  E.  &c.  Co.,  20  Fed.  Eep.  577. 

«  Post,  ch.  156.  '  Eibon  v.  Eailroad  Co.,  16  Wall. 

'  Camp  V.  Taylor  (N.  J.),  19  Atl.      (IT.  S.)  446;  Meyers  v.  Scott,  20  N.  Y. 

Eep.  968.  St.  Eep.  35;  s.  c.  2  N.  Y.  Supp.  753; 

'  Elwood  V.  First  Nat.   Bank,   41      Griffin  v.  St.  Louis  &c.  Asso.,  4  Mo. 

Kan.  475;  s.  c.  21  Pac.  Eep.  673.  App.  596. 
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ent  degree  from  the  rights  of  shareholders  generally.^  Where 
the  purpose  of  the  action  is  to  undo  a  fraud  committed  upon 
the  corporation  by  its  own  directors  or  officers  in  collusion 
with  a  third  party,  there  is  a  view  that  the  directors  are  neces- 
sary parties,  —  the  theory  being  that  the  action  is  primarily 
against  them,  and  the  court  finding  a  reason  for  its  con- 
clusion in  the  consideration  that  the  relief,  when  awarded 
against  the  other  persons,  flows  incidentally  from  their  com- 
plicity with  the  officers  or  directors  in  the  wrong  complained 
of.  Upon  this  theory  it  has  been  held  that  the  action  cannot 
be  prosecuted  against  the  corporation  of  the  complaining 
shareholders  and  another  corporation  organized  by  the  un- 
faithful directors  of  the  former  corporation,  on  the  theory  of 
recovering  damages  from  the  second  corporation,  of  pursu- 
ing the  property  of  the  first  corporation  into  the  hands  of  the 
second  corporation,  and  having  it  declared  a  trust  fund  for 
the  payment  of  the  debts  of  the  first  corporation,  and  for  the 
appointment  of  a  receiver  of  the  first  corporation,  —  unless  the 
directors  of  the  first  corporation  are  made  parties  defendant.^ 

§  4582.  Whetber  the  Directors  must  be  Joined  or  may 
be  Sued  Separately.  —  Where  the  object  of  the  suit  is  to 
charge  the  directors  with  a  liability,  in  behalf  of  the  corpora- 
tion or  the  stockholders,  for  breaches  of  trust,  it  is  not  neces- 
sary to  join  as  parties  all  who  have  concurred  in  the  breaches 
of  trust  complained  of,  but  relief  may  be  had  against  any  or 
all  of  those  who  did  the  wrong.^     The  rule  is  well  settled  that 

'  Woodroof  V.  Howes,  88  Cal.  184,  appropriating  to  tteir  own  use  the 

201 ;  Wickersham  v.  Crittenden,  93  funds  of  the  corporation,  it  was  held 

Cal.  17 ;  s.  c.  28  Pac.  Eep.  788.  that  the  personal  representatives  of  a 

^  Slattery  v.  St.  Louis  &c.  Transp.  deceased    director    and    the    trustees 

Co.,  91  Mo,  217;  s.  c.  60  Am.  Eep.  under  his  marriage  settlement,  to  whom 

245.    In  this  case  it  was  suggested  the  funds  converted  by  the  deceased 

that  the  plaintiffs    had  a  complete  director    had    come,    were    properly 

remedy  under  sections  948  and  949  of  joined  as  parties.      Cunningham  v. 

the  Revised  Statutes  of  Missouri,  the  Pell,  5  Paige  (N.  Y.  ),  607. 
latter  of  which  sections  provides  for  '  Mayne   v.    Griswold,    3    Sandf. 

the  appointment  of  receivers  of  corpo-  (N.  Y.)  463;  s.  c.  9  N.  Y.  Leg.  Obs. 

rations.     In  a  suit  against  the  di-  25;    Ervin   v.    Oregon    B.  &c.   Co., 

rectors  of  a  bank,  for  fraudulently  20  Fed.  Eep.  577,  582 ;  Cunningham 
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if  there  are  several  trustees  who  are  all  implicated  in  a  com- 
mon breach  of  trust,  for  which  the  cestui  que  trust  seeks  relief 
in  equity,  he  may  bring  his  suit  against  any  one  of  them 
separately,  at  his  election,  the  tort  being  treated  as  several  as 
well  as  joint.^  So,  where  the  action  is  at  law  to  charge  the 
directors  upon  a  statute  liability,  —  as,  for  instance,  for  mak- 
ing dividends  except  from  surplus  profits,  dividing  or  reduc- 
ing the  capital  stock  without  the  consent  of  the  Legislature, 
making  prohibited  loans  or  discounts,  or  the  like,^  it  is  not 
necessary  to  join  all  the  directors  who  participated  in  the  act, 
although  the  essential  nature  of  the  act  was  such  that  it  could 
not  have  been  performed  by  one  director  alone;  but  the  plain- 
tiff may  proceed  against  them  separately.'  The  rule  is  anal- 
agous  to  the  rule  which  obtains  in  the  modern  action  on  a 
case  for  a  wrong  committed  by  a  conspiracy.  Here,  although 
the  old  law  was  that  the  writ  must  run  against  two  persons  at 
least,  yet  the  modern  law  is  that  the  plaintiff  may  have  judg- 
ment against  one  alone,  although  all  the  others  are  acquitted.'' 
And  the  well-known  rule  of  law  is,  that  where  a  number  of 
persons  have  been  engaged  in  an  illegal,  tortious  act,  they 
may  be  sued  severally  or  jointly,  at  the  election  of  the  injured 
party.^  In  these  cases,  whether  the  action  is  at  law  or  in 
equity,  the  governing  principle  is,  that  the  directors  who  are 
proceeded  against  as  tort-feasors  have  no  right  to  be  joined 


V.  Pell,  5  Paige  (N.  Y.),  607.  See  ti.  Elwin,  7  Hare,  29;  Van  Colt  n.  Van 
Percy  v.  Millaudon,  3  La.  568 ;  Heath  Brant,  2  Abb.  N.  Oas.  (N.  Y.)  283. 
«).  ErieE.  Co.,8Blatchf.  (U.  S.)  347;  ^  Cunningham  ii.  Pell,  5  Paige 
Protectionlns.  Co.  D.Dummer,  (cited)  (N.  Y.),  607;  Heath  ti.  Erie  E.  Co., 
5  Paige  (N.  Y.),  612;  Gaffney  v.  8  Blatchf.  (U.  S.)  347. 
Colvill,  6  Hill  (N.  Y.),  567 ;  Cazeaux  '  1  Eev.  Stats.  N.  Y.  589,  §  1. 
V.  Mali,  25  Barb.  (N.  Y.)  578,  587;  '  Gaffney  r.  Colvill,  6  Hill  (N.  Y.), 
Franklin  Eire  Ins.  Co.  v.  Jenkins,  567.  It  should  be  stated  that  the 
3  Wend.  (N.  Y.)  130 ;  Attorney-  decision  was  influenced  by  the  Ian- 
General  V.  Wilson,  Craig  &  P.  1.  See  guage  of  the  statute  which  used  the 
also  Peck  v.  Ellis,  2  Johns.  Oh.  words  "  every  director,"  thus  indicat- 
(N.  Y.)  131 ;  Coventry  v.  Barton,  17  ing  that  they  might  be  dealt  with 
Johns.  (N.  Y.)  142;  s.  c.  8  Am.  Dec.  separately.  See  also,  in  support  of 
376 ;  Arnold  v.  Clifford,  2  Sumner  the  text,  Buell  v.  Warner,  33  Vt.  570. 
(U.  S.),  238 ;  London  Gaslight  Co.  v.  *  Jones  v.  Baker,  7  Cow.  (N.  Y.)  445. 
Spottiswoode,  14  Beav.  264;  Fussell  '  Gaffney  v.  Colvill,  supra. 
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because  they  are  not  entitled  to  contribution  as  among  them- 
selves.^ "Neither  equity  nor  law  is  solicitous  in  regard  to 
contribution  between  tort-feasors."" 


§  4583.  Whether  the  Shareholders  must  be  Made  Parties 
Defendant.  —  It  may  be  conceded  that  where  the  company  or 
society  is  unincorporated,  —  as  in  the  case  of  an  unincorpo- 
rated religious  society  or  joint-stock  company,  —  all  the  stock- 
holders or  members,  so  far  as  it  is  practicable  to  join  them, 
ought  to  be  made  parties  defendant  to  a  bill  in  equity  such  as 
we  are  considering.'  The  reason  is,  that  they  are  the  pro- 
prietors—  the  joint  or  common  owners  —  the  persons  whose 
rights  are  primarily  affected,  —  and  that  there  is  no  corporate 
entity  which  can  bind  them  by  representation.  But  where  a 
company  or  society  is  incorporated,  as  the  corporate  entity  is 
a  distinct  person  from  each  of  its  shareholders,  both  at  law 
and  in  equity,''  it  does  not  appear  on  what  principle  the  share- 
holders, even  those  who  refuse  to  join  as  plaintiffs,  should  be 
joined  as  defendants,  where  no  relief  is  sought  against  them 
personally.  Special  circumstances,  however,  may  exist  to 
render  it  proper,  or  even  essential,  for  a  minority  of  dissent- 
ing shareholders  proceeding  in  such  a  bill,  to  implead  as 
defendants  the  majority  shareholders,  so  far  as  practicable, — 
which,  in  general,  means  all  that  can  be  found  within  the 
jurisdiction."  Thus,  if  the  assets  of  the  corporation  have  been 
improperly  diverted  into  the  hands  of  individual  stockholders, 
the  complaining  stockholders  may  join  them  as  defendants 
and  pray  that  they  be  required  to  restore  the  assets  thus 
diverted;^  and  this  they  may  equally  do  if  the  assets  have 


"'  Ante,  ^'4576,61  seg.;  Peck  D.Ellis,  Richardson  v.  Hastings,  7  Beav.  301. 

2  Johns.  Ch.  (N.  Y.)  131 ;  Miller  v.  Compare  Richardson  v.  Hastings,  11 

Fenton,  11  Paige  (N.  Y.),  18;  Heath  Beav.  17,  24. 

V.  Erie  R.  Co.,  8  Blatchf.  (U.  S.)  347;  *  AnU,  §5  1071,  1073,  1075,  et  seg. 
Wilkinson    v.    Parry,    4    Russ.  272 ;  °  See,  for  instance,  Ribon  v.  Rail- 
Franco  V.  Franco,  3  Ves.  75.  road  Companies,  16  Wall.  (U.  S.)  446. 

"^  Brewer  v.   Boston  Theatre,  104  Compare  ante,  §§  3493,  3494. 
Mass.  378,  399,  opinion  by  Wells,  J.  '  Taylor  v.  Miami  Exporting  Co., 

'  Whitney  v.  Mayo,   15  111.  252;  5  Ohio,  162;  «.  c.  22  Am.  Dec.  785. 
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been  improperly  diverted  into  the  hands  of  strangers}  So,  it 
has  been  held  that  where  the  stockholders  in  a  corporation 
are  not  numerous,  and  the  minority  complain,  by  bill,  of  the 
votes  and  motives  of  the  majority,  and  of  the  corporate  con- 
duct consequent  thereon,  it  is  not  improper  that  all  the  stock- 
holders, as  well  as  the  corporation,  be  made  parties.^ 

§  4584.  Necessary  Parties  Kefusing'  to  Join  as  Plaintiflfs 
may  toe  Joined  as  Defendants.  —  Where  some  of  the  share- 
holders or  members  occupy  such  a  relation  to  the  subject 
matter  of  the  controversy,  —  as  in  the  case  of  an  unincorpo- 
rated joint-stock  company,  —  that  they  are  the  proper  parties 
plaintiff,  and  they  refuse  to  join  as  plaintiffs,  they  may  be 
joined  as  defendants, in  order  that  the  decree  may  bind  and 
conclude  them,  and  this  notwithstanding  their  true  interest 
may  be  with  the  complainants.^ 

§  4585.  When  Third  Parties  must  toe  Joined  as  Defend- 
ants.—  Any  third  person  or  corporation  against  whom  relief 
is  sought  must,  of  course,  be  joined  as  a  defendant;  and  where 
a  bill  seeks  to  restore  corporate  assets  -wasted  by  breaches  of 
trust  of  the  directors  or  officers,  if  other  parties  have  partici- 
pated with  them  in  such  breaches  of  trust,  they  may,  accord- 
ing to  the  established  principles  of  equity  pleading,  be  joined 
as  parties.*  And,  in  general,  any  and  all  persons,  natural  and 
artificial,  may  be  made  parties  who  have  received  the  benefit 
of  the  illegal  act  of  the  directors,  and  who  claim  an  interest 
in  the  maintenance  of  the  illegal  act.^  Upon  this  subject  it 
has  been  said:  "In  the  discovery  of  frauds,  and  in  furnishing 

»  Post,  §  4585.  450 ;  Gray  v.  Lewis,  L.  E.  8  Eq.  526 ; 

'  East  Eome  Town  Co.  v.  Nagle,  Kean  v.  Johnson,  9  N.  J.  Eq.  401 ; 

58  Ga.  474.  Marcli  v.  Eastern  B.  Co.,  40  N.  H. 

3  Whitney  v.  Mayo,  15  111.  252.  548 ;  s.  c.  77  Am.  Dec.  732 ;  Peabody 

'  Peabodyv.Flint,  6  Allen  (Mass.),  v.  Flint,  6  Allen  (Mass.),  52;  Dodge 

52,  57;  Slattery  v.  St.  Louis  Trans-  v.  Woolsey,   18    How.   ("U.   S.)   331; 

portation  Co.,  91  Mo.  217;   s.  c.  60  Beman  v.  Eufford,  15  Jur.  914;  s.  c. 

Am.  Eep.  245.  6  Eng.  L.  &  Eq.  106;  Winch  v.  Bir- 

^  Solomons  v.  Laing,  14  Jur.  471;  kenhead  &c.   E.  Co.,  16  Jur.  1035; 

Clinch  V.  Financial  Corp.,  L.  E.  5  Eq.  s.  c.  13  Eng.  L.  &  Eq.  506. 
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remedies  to  parties  defrauded,  equity  does  not  suffer  techni- 
calities to  stand  in  its  way,  but  seizes  upon  the  substance- of 
the  case,  and  holds  all  parties  to  their  just  responsibility,  fol- 
lowing trust  property  into  the  hands  of  remote  grantees  and 
purchasers  who  have  taken  it  with  notice  of  a  trust,  in  order 
to  subject  it  to  the  trust."*  Thus,  where  a  shareholder  seeks 
to  enjoin  the  performance  of  a  contract  between  the  corpora- 
tion of  which  he  is  a  member  and  another  corporation,  the 
latter  should  also  be  made  a  party  defendant  to  the  suit;  other- 
wise the  former  might  be  put  in  the  position  of  being  restrained 
from  doing  that  for  the  non-performance  of  which  the  corpo- 
ration might  be  subject  to  an  action  at  law.'^  So,  where  a  bill 
is  filed  by  a  non-consenting  stockholder  of  a  railroad  corpora- 
tion which  has  become  consolidated  with  three  others,  to  have 
the  consolidation  declared  void,  and  proceedings  under  it 
enjoined,  it  will  be  dismissed,  if  the  president  and  directors  of 
the  consolidated  company  are  not  made  defendants.^ 

§  4586.  Third  Persons  must  toe  Joined  if  their  Interests 
will  be  Affected  by  the  Decree.  —  The  rule  as  to  parties 
defendant  in  equity  in  the  courts  of  the  United  States,  in  a 
case  which  dealt  with,  the  question  under  consideration,  was 
said  to  be  this:  "The  rule  in  equity  as  to  parties  defendant  is 
that  all  whose  interests  will  be  affected  by  the  decree  sought 
to  be  obtained  must  be  before  the  court;  and  if  any  such  per- 
sons cannot  be  reached  by  process  —  do  not  voluntarily  appear, 
or  from  a  jurisdictional  objection  going  to  the  person  in  the 
courts  of  the  United  States,  cannot  be  made  parties — the  bill 
must  be  dismissed.  Where  a  decree  can  be  made  as  to  those 
present,  without  affecting  the  rights  of  those  who  are  absent, 
the  court  will  proceed.  But  if  the  interests  of  those  present 
and  of  those  absent  are  inseparable,  the  obstacle  is  insuper- 
able." *     While  this  is  not  universally  true  as  a  rule  of  plead- 


■"  Peabodyt).  Flint,  6  Allen  (Mass.),  '  Tyson  v.  Virginia  &c.  E.  Co.,  1 

52,  57.  Hughes  (U.  S.-),  80. 

^  Hare  v.  London  &c.  E.   Co.,  2  *  Eibon  v.  Eailroad  Companies,  16 

Johns.  &  H.  80.  121.  "Wall.  (U.  S.)  446,  450. 
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ing/  the  court  applied  it  so  as  to  dismiss  a  bill  in  equity 
under  the  following  circumstances:  A  majority  of  the  stock- 
holders and  creditors  of  a  railroad  company,  which  had  sev- 
eral mortgages  on  its  road,  agreed  to  sell  it  for  a  price,  offering 
to  divide  the  proceeds  among  all  the  stockholders  and  creditors 
in  the  way  settled  upon  by  those  agreeing  to  the  plan.  Other 
stockholders  and  creditors  refused  to  agree,  and  in  order  to 
get  around  their  opposition,  a  sale  was  effected,  through  the 
action  of  the  majority,  by  an  amicable  foreclosure  of  the  mort- 
gage,—  the  trustees  in  one  of  the  mortgages  being  complain- 
ants, and  those  in  the  other  mortgages,  with  the  corporation 
whose  road  was  going  to  be  sold,  being  the  defendants.  The 
dissatisfied  stockholders  and  bondholders  then  filed  a  bill 
against  the  purchaser  and  the  corporation  whose  road  had 
been  sold,  but  not  making  any  of  the  trustees  or  any  of  the 
consenting  stockholders  parties,  charging  collusion  in  the  sale, 
and  praying  that  it  might  be  set  aside  and  a  resale  made,  and 
the  money  arising  from  the  sale  applied  primarily  to  their 
benefit.  It  was  held  that  the  bill  was  demurrable,  and  was 
properly  dismissed,  for  want  of  necessary  parties  defendant. 
"  The  trustees  in  the  five  mortgages,"  said  Mr.  Justice  Swayne, 
"which  were  foreclosed  should  have  been  made  parties.  Their 
presence  as  such  was  indispensable.  If  the  sale  should  be 
annulled,  they  might  be  in  the  situation  of  the  plaintiff  who 
collects  a  judgment  which  is  afterwards  reversed.  He  may 
be  called  upon  to  refund  and  compelled  to  do  so.  A  question 
'  would  also  arise  whether  the  consideration  of  the  agreement 
under  which  the  five-and-a-half  millions  of  bonds  were  paid 
had  not  failed,  and  whether  all  the  bondholders  and  stock- 
holders who  participated  in  the  distribution  of  the  proceeds 
of  the  sale  should  not  be  required  to  refund.  If  either  or  both 
were  too  numerous  for  all  to  be  brought  before  the  court,  some 


^  The  courts  have  repeatedly  held  bound  hy  representation  through  the 

that,  even  in  a  proceeding  to  assess  corporation  {ante,  §  3499) ;   and  vet 

the  stockholders  for  the  purpose  of  their  interests  are  directly  affected  by 

paying  debts  of  the  corporation,  they  the  decree  sought  to  be  obtained  in 

are  not   necessary  parties,  but  are  such  cases. 
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might  have  been  made  parties  in  their  own  behalf  and  as  the 
representatives  of  the  others." 

§  4587.  When    Third    Parties  need  not  be  Joined.  —  But 

where  the  bill  seeks  only  to  make  the  faithless  directors 
account  for  secret  profits  which,  they  have  received  in  conse- 
quence of  a  breach  of  trust,  other  persons,  in  concurrence 
with  whom  the  fraud  was  committed,  are  not  necessary  par- 
ties defendant.  Thus,  where  certain  directors  derived  secret 
profits  from  leases  of  the  corporate  property,  the  lessees  are  not 
necessary  parties  to  a  bill  to  compel  the  guilty  directors  to 
account.  In  such  a  case  it  was  said:  "The  lessees  have  no 
interest  in  that  question,  and  are  not  necessary  parties  to 
enable  the  court  to  render  full  relief,  to  the  extent  of  what 
has  thus  been  received  by  the  defendants.  The  plaintiffs  may 
not  in  that  mode  reach  a  remedy  co-extensive  with  the  loss 
to  the  corporation.  If  the  redress  sought  is  the  loss  or  dam- 
ages to  the  corporation,  occasioned  by  the  fraudulent  conduct 
of  the  defendants,  in  relation  to  its  property,  the  only  ques- 
tions are  whether  the  defendants  are  guilty  of  the  tort,  and 
what  damages  have  been  suffered  in  consequence.  The  les- 
sees are  not  necessary  parties,  either  to  the  inquiry  or  to  the 
judgment.  Neither  equity  nor  law  is  solicitous  in  regard  to 
contribution  between  tort-feasors."  ^ 

§  4588.  Corporation  must  he  Brought  In  hy  Process  or 
Publication.  —  In  bringing  a  case  of  this  sort  into  the  court,  , 
something  more  is  necessary,  in  order  to  give  the  court  juris- 
diction of  the  parties,  than  merely  naming  them  as  defendants; 
therefore,  where  it  is  necessary  to  make  the  corporation  a  party 
defendant,  it  should  be  brought  in  by  proper  process.  In  one 
case,  where  a  shareholder  brought  an  action  to  set  aside  an 
illegal  sale  of  the  company's  property,  against  certain  of  the 
directors  and  others,  making  the  company  a  party  defendant, 

^  Bibon  V.  Railroad  Companies,  16     citing  Walker  v.  Symonds,  3  Swanst. 
Wall.  (U.  S.)  446,  451.  1,  75;  Wilson  v.  Moore,  1  Myl.  &  K. 

'  Brewer  v.  Boston  Theatre,  104     126. 
Mass.  378,  399,  opinion  by  Wells,  J. ; 
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Mr.  Justice  Miller  held  that,  as  there  was  neither  service  of 
process  on  the  corapany,  nor  a  voluntary  appearance  by  it, 
though  it  was  a  resident  corporation  witliin  the  district,  it  was 
not  before  the  court,  and  its  absence  was  fatal  to  the  proceed- 
ings.^ So,  in  another  case,  it  was  held  that  the  fact  of  its 
being  &  foreign  corporation  did  not  vary  the  rule,  as  it  might 
have  been  served  hy  publication?  But  in  still  another  case,  in 
which  are  decided  several  important  questions  incident  to 
an  action  by  a  minority  of  the  stockholders  against  the 
directors,  it  is  laid  down  at  considerable  length  that  jurisdic- 
tion may  be  effectually  obtained  of  a,  foreign  corporation,  when 
it  is  a  necessary  party  to  such  a  proceeding,  without  showing 
service  upon  an  agent  pursuant  to  a  statute  requiring  his 
appointment  with  authority  to  accept  service,  as  a  condition 
precedent  to  its  right  to  do  business  in  the  State.^  The  for- 
eign corporation  is  held  subject  to  the  process  of  the  State 
courts,  by  service  upon  any  one  of  its  local  representatives, 
as  the  natural  corollary  of  its  right  to  sue  in  the  State  courts.* 
For  the  purposes  of  the  case,  however,  this  was  obiter,  as  the 
corporation  in  question  made  a  general  appearance. 

§  4589.  "When  Stockliolders  Allowed  to  Defend  for  the 
Corporation.  —  As  a  general  rule,  a  corporation  can  only 
appear  to  defend  litigation  in  its  corporate  capacity,  repre- 
sented by  its  properly  constituted  officers.'  But  if  a  suit  is 
brought  against  the  corporation,  and  the  directors,  in  breach 
of  their  trust,  fail  or  refuse  to  make  defense  to  the  same  in 
the  name  of  the  corporation,  shareholders  will,  for  reasons 

1  Samuels  v.  HoUiday,  McCahon,  Ins.  Co.  v.  Glasgow,  9  Mo.  417;  La- 

214;  s.  c.  Woolw.  (U.  S.)  400.    But  fayette  Ins.  Co.  v.  French,  18  How. 

see  Baldwin  v.  Oanfield,  26  Minn.  43.  (U.  S.)  404;  Ocean  Ins..  Oo.  v.  Ports- 

''■  Cunningham    v.    Pell,    5    Paige  mouth  &c.   R.  Co.,  3   Met.  (Mass.) 

(N.  Y.),  607.  420;  Moulin  v.  Trenton  &c.  Ins.  Co., 

»  March  v.    Eastern    E.    Co.,    40  25  N.  J.  L.  57. 

N.  H.  548 ;  s.  c.  77  Am.  Dec.  732.  *  Forbes  v.  Railroad  Co.,  2  Woods 

*  Citing  Bank  of  Augusta  t).  Earle,  (U.  S.),  323;   Blackman  v.  Railroad 

13  Pet.  (U.S.)  519;  Libbey  i;.  Hodg-  &c.  Co.,   58  Ga.  189;   Central  Trust 

ion,  9    N.    H.    394;    Day   v.   Essex  Co.  v.  Marietta  &c.  R.  Co.,  48  Fed. 

County  Bank,    13  Vt.  97;  Citizens'  Rep.  14. 
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stated  in  a  preceding  chapter,'  be  permitted  to  do  so.  In 
such  a  case  "  it  would  be  a  reproach  to  the  law  and  especially 
in  a  court  of  equity,  if  the  stockholders  were  remediless." 
"  The  court,  in  its  discretion,  will  permit  a  stockholder  to 
become  a  party  defendant,  for  the  purpose  of  protecting  his 
own  interest  against  unfounded  or  illegal  claims  against  the 
company;  and  he  will  also  be  permitted  to  appear  on  behalf 
of  other  stockholders  who  may  desire  to  join  him  in  the 
defense.  But  this  defense  is  independent  of  the  company 
and  of  its  directors,  and  the  stockholder  becomes  a  real  and 
substantial  party  to  the  extent  of  his  own  interests,  and  of 
those  who  may  join  him,  and  against  whom  any  proceeding, 
order,  or  decree  of  the  court  in  the  cause  is  binding  and  may 
be  enforced.  It  is  true,  the  remedy  is  an  extreme  one,  and 
should  be  admitted  by  the  court  with  hesitation  and  caution, 
but  it  grows  out  of  the  necessity  of  the  case  and  for  the  sake 
of  justice,  and  may  be  the  only  remedy  to  prevent  a  flagrant 
wrong."  ^  So,  under  the  peculiar  practice  in  Texas,  an  inter- 
ested stockholder  may  intervene  in  a  suit  against  the  company 
to  protect  his  rights.^  A  stockholder,  when  thus  made  a  party 
defendant,  will  be  permitted  to  appear  on  behalf  of  other 
stockholders  who  may  desire  to  join  him  in  the  defense.^  But 
since  the  corporation  is  not  before  the  court,  it  will  not  be 
bound  by  any  order  or  decree  rendered  against  it,  nor  by  any 
admissions  made  in  the  answer  or  stipulations  that  might  be 
entered  into  by  the  parties  or  their  counsel.^ 

§  4590.  When.  Stockholders  not  Allowed  to  Appear  and 
Defend. —  It  is  absolutely  essential  to  the  right  of  the  stock- 
holder to  be  admitted  to  defend  for  the  corporation,  that  the 
corporation  itself  has  failed  or  refused  to  defend,  after  due 
exertion  upon  his  part  to  induce  it  to  do  so,  or  else  that  its 
directors  and  managing  oSicers,  —  those  who  wield  its  power, 
—  occupy  such  a  relation  to  the  litigation  that  for  them  to 

1  Ante,  §§  4478,  4479.  "  Mussina  v.  Goldthwaite,  34  Tex. 

'  Bronson  v.  LaOrosse  &c.  E.  Co.,  125;  s.  c.  7  Am.  Eep.  281. 
2  "Wall.  (U.  S.)  283,  802,  per  Mr.  Jus-  *  Bronson  v.  La  Crosse  &c.  E.  Co., 

tice  Nelson.  2  Wall.  (U.  S.)  283.  "  Ibid. 
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defend  in  the  name  of  the  corporation  would  put  them  on 
both  sides  of  the  controversy  as  substantial  parties,  and  make 
the  action  collusive.  When,  therefore,  a  stockholder  files  an 
answer  in  a  suit  against  the  corporation  without  showing  that 
the  corporation  has  refused  to  defend,  his  answer  is  properly 
stricken  out  on  motion;^  and  this  is  so  although  it  avers  that 
he  has  purchased  three-fourths  of  the  stock  of  the  corpora- 
tion.^ The  reason  is,  that  a  conveyance  of  all  the  capital 
stock  of  the  corporation  to  a  single  person  gives  to  him  only 
an  equitable  interest  in  the  property  of  the  corporation;  the 
corporation,  as  an  artificial,  legal  entity,  is  still  the  legal  and 
theoretical  owner  of  the  property.'  Turning  the  question 
around,  it  has  been  held  that  where  the  cause  of  action,  as 
stated  in  the  complaint,  relates  to  property  and  property 
rights  belonging  to  a  corporation  as  absolute  owner,  vested 
with  the  legal  title,  such  corporation  is  the  real  party  in  inter- 
est to  prosecute  the  action;  and  it  is  no  defense  that  another 
party  has  become  the  owner  "  of  the  sole  beneficial  interest  in 
the  rights,  property,  and  immunities  of  the  corporation,"  and 
an  answer  so  alleging  may  be  stricken  out  on  motion.*  A 
Federal  court  sitting  in  Georgia  has  ruled  the  question  in  the 
same  way,  where  the  suit  was  to  foreclose  a  railway  mortgage, 
and  certain  persons  petitioned  to  be  made  parties  defendant, 
alleging  that  the  defendant  company  was  made  up  by  an 
illegal  consolidation  of  three  other  companies,  in  one  of  which 
they  were  stockholders;  that  they  never  consented  to,  or 
recognized  the  validity  of,  the  consolidation,  and  were  not 
bound  by  it  or  by  the  act  of  the  new  company  creating  the 
mortgage;  that  the  new  company  was  "  perhaps  concluded  by 
its  conduct  in  the  premises  from  making  defense"  to  the  suit; 
that  the  original  company,  of  which  they  were  members,  had 
no  ofiicer  or  representative  upon  whom  they  could  call  to 
make  defense  for  them;  and  that  the  counsel  for  the  consoli- 

'  Park  V.  New  York  &  Kanawha  4  Paige  (N.  Y.),  481 ;  Baldwin  v.  Can- 
Oil    Co.,    26  W.  Va.    486;    Park  v.  field,  26  Minn.  43. 
Petroleum  Co.,  25  W.  Va.  108.  *  Winona  &c.  E.  Co.  v.  St.  Paul 

»  Ibid.  &c.  R.  Co.,  23  Minn.  359. 

*  Post,  ch.  153;  Wilde  v.  Jenkins, 
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dated  company  declined  to  set  up  the  defense  which  they 
desired  to  make.  The  court  held  that  these  facts  gave  no 
right  to  the  petitioners  to  intervene  as  defendants,  especially 
as  there  was  no  charge  of  fraud  or  collusion,  and  that  their 
proper  remedy  was  by  an  independent  suit.^ 

§  4591.  When  Decree  Executed  against  Those  Who  were 
not  Parties.  —  When  a  decree  has  been  obtained  on  behalf  of 
the  individuals  whose  rights  have  been  thus  fully  and  lion- 
estly  investigated  and  established,  a  court,  proceeding  on  the 
footing  of  that  decree,  will  carry  the  directions  thereof  into 
execution  against  other  individuals  who  were  not  parties.^ 
The  rule  was  thus  stated  in  1820  by  Lord  Eldon:  "It  has  long 
been  settled,  that  if  any  person  have  a  common  right  against 
a  great  many  of  the  King's  subjects,  inaslnuch  as  he  cannot 
contend  with  all  the  King's  subjects,  a  court  of  equity  will 
permit  him  to  file  a  bill  against  some  of  them;  taking  care  to 
bring  so  many  persons  before  the  court  that  their  interest 
shall  be  such  as  to  lead  to  a  fair  and  honest  support  of  the 
public  interest;  and  when  a  decree  has  been  obtained,  then, 
with  respect  to  the  individuals  whose  interest  is  so  fully  and 
honestly  established,  the  court,  on  the  footing  of  a  former 
decree,  will  carry  the  benefit  of  it  into  execution,  against 
other  individuals  who  were  not  parties." ' 

•  Central  Trust  Oo.  v.  Marietta  &c.  '  Weale  v.  West  Middlesex  Water 

K.  Co.,  48  Fed.  Eep.  14.  Works  Co.,  1  Jac.  &  W.  358,  369. 

'  Ibid. 
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Section 
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4601.  Rule  that  legal  capacity  to  sue 

must  be  raised  by  demurrer 
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4602.  Multifariousness. 


§  4595.  Manner  of  Alleging"  Fraud.  —  While  judicial 
opinion  is  not  uniform  upon  the  question  what  particularity 
is  required  in  alleging  fraud,  the  better  view  and  the  safer 
practice  is,  for  the  pleader  to  set  out  a  state  of  facts  from  which 
the  law  will  draw  the  conclusion  of  fraud,  or,  at  least,  from 
which  a  chancellor  may  draw  that  conclusion,  deciding  it  as 
a  question  of  fact.  To  state  an  act  which  may  be  perfectly 
innocent,  and  to  allege  that  it  was  fraudulently  done,  is  said 
to  be  bad  pleading.^  Applying  the  rule  to  the  subject  under 
consideration,  it  has  been  held  that  a  complaint  by  the  stock- 
holders of  an  irrigating  company,  to  charge  the  directors  for 
losses  sustained  by  the  company  through  the  act  of  the 
directors  in  giving  away  the  water  instead  of  selling  it,  fails 
to  show  a  cause  of  action,  because  it  does  not  allege  that  the 


'  See  Story  Eq.  PI.,  §§  27,  28,  246- 
257.  In  equity  pleading,  general 
allegations  of  fraud  and  collusion  are 
insufficient.  1  Daniell  Oh.  Pr.  (5th 
ed.)  324,  and  notes;  Eidley  v.  Lyons, 
llHeisk.  (Tenn.)  251;  Whitthornev. 
St.  Louis  &c.  Oo.,  3  Tenn.  Oh.  147. 
The  pleader  should  state  facts  from 


which  the  conclusion  of  fraud  is 
deducible,  "and  not  formulate  mere 
epithetic  charges."  Lafayette  Oo.  v. 
Neely,  21  Fed.  Bep.  738,  744.  The 
better  opinion  is  that  the  same  rule 
of  pleading  applies  in  actions  at  law. 
Hazard  v.  Griswold,  21  Fed.  Eep. 
178. 
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company  was  organized  to  sell  its  water  for  a  profit,  instead 
of  distributing  it  among  its  members,  and  that  this  failure  of 
definite  allegation  is  not  helped  out  by  alleging  that  the  dis- 
tribution of  water  made  by  the  directors  was  fraudulent}  So 
where  the  action  was  brought  by  a  single  stockholder  to 
secure  the  appointment  of  a  receiver  and  for  an  accounting, 
it  was  held  that  general  allegations  of  conspiracy,  fraud,  mis- 
management, and  incompetency  were  insufficient,  but  the 
specific  facts  intended  to  be  relied  on  should  be  stated.^  On 
the  other  hand,  where  the  complaint  alleged  that  the  plaintiff's 
and  defendants  were  stockholders  in  the  corporation;  that 
the  directors  were  the  "implements  and  representatives"  of 
the  defendants,  who  owned  a  majority  of  the  stock;  and 
that  the  directors  conveyed  to  the  defendants  land  of  the  cor- 
poration at  one-tenth  of  its  real  value,  in  fraud  of  the  other 
stockholders, — it  showed  a  state  of  facts  constituting  actual 
fraud,  and  was  sufficient  on  demurrer.'  So,  an  averment  in 
a  declaration  by  a  stockholder,  against  the  officers  of  a  corpo- 
ration in  a  case  at  law  for  conspiracy  to  wreck  the  corporation, 
that  the  defendants  fraudulently  concealed  the  cause  of  action 
from  the  plaintiff^,  but  without  stating  the  facts  constituting 
such  concealment,  has  been  held  not  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations;  but 
renders  the  declaration  demurrable,  even  though  it  was  not 
necessary  for  the  plaintiff  to  anticipate  the  defense  of  the 
statute  of  limitations  and  to  attempt  to  avoid  it.*  The  same 
declaration  by  a  stockholder  against  the  officers  of  a  corpo- 
ration, charged  a  conspiracy  to  wreck  the  company,  and 
alleged  that,  in  pursuance  thereof,  they  caused  judgment 
notes  to  be  made  without  consideration,  and  had  judgments 
entered  thereon;  that  subsequentlj'  "executions  were  issued 
thereon,  and  levied  on  the  property  and  assets  of  said  corpo- 
ration; that  afterwards  said  defendants  falsely  represented  to 


'  Applegarth  v.  McQuiddy,  77  Gal.  '  Woodroof   v.    Howes,    88     Cal. 

408;  s.  c.  19  Pac.  Rep.  692.  184. 

'  Robinson  v,  Dolores  &o.  Co.,  29  *  Oottrell  v,  Tenney,  48  Fed.  Rep. 

Pac.  Rep.  750.  716. 
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said  court  that  such  judgments  were  a  legal  and  binding 
obligation  on  said  company,  and  thereby  procured  an  order 
of  said  court  for  the  sale  of  all  the  assets  of  said  corporation, 
and  that  the  proceeds  of  such  sale  be  applied  to  said  judg- 
ments"; in  consequence  whereof  the  plaintiff's  stock  was 
rendered  valueless.  It  was  held  that  these  allegations  were 
not  sufficient,  because  they  did  not  show  that  the  judicial 
proceedings  spoken  of,  resulting  in  a  sale  of  the  assets  of  the 
corporation,  were  not  such  proceedings  as  bound  the  stock- 
holders. For  aught  the  court  could  surmise  or  guess  from 
the  statements  made,  those  proceedings  may  have  been  insti- 
tuted under  the  section  of  the  governing  statute  relating  to 
the  winding  up  of  insolvent  corporations."- 

§  4596.  Manner  of  Alleging  Negligence  and  Mismanage- 
ment.— A  bill  by  stockholders,  which  alleges  gross  misman- 
agement of  the  affairs  of  the  corporation  by  the  directors,  in 
permitting  one  of  their  number  to  take  control  of  the  funds 
and  other  assets,  and  appropriate  them  to  his  own  use  and  to 
the  benefit  of  his  individual  creditors,  sets  forth  the  negligence 
and  mismanagement  with  sufficient  certainty." 

§  4597.  Allegations  of  Injury  or  Damage.  —  Whether  the 
action  proceeds  in  right  of  the  stockholder,  or  in  right  of 
the  corporation,  there  must  be  an  allegation  showing  that  the 
plaintiff, or  the  corporation,  has  sustained  injury  or  damage  in 
consequence  of  the  wrong  complained  of,  —  and  this  is  so, 
although  the  wrong  may  have  involved  an  act  ultra  vires. 
The  reason  is,  that  courts  of  justice  do  not  sit  to  redress  fan- 
ciful grievances,  or  merely  technical  or  theoretical  injuries; 
and,  therefore,  although  an  act  committed  by  the  directors  of 
the  corporation  may  be  ultra  vires,  yet  if  it  does  not  work 
injury  either  to  the  corporation  or  to  the  complaining  stock- 
holder, a  court  of  equity  will  not  suffer  itself  to  be  vexed  con- 
cerning it,  but  the  State  will  have  to  proceed  in  a  court  of 
law.^     This  principle  was  carried  out  in  the  case  where  the 

'■  Oottrell  V.  Tenney,  48  Fed.  Eep.  ■■'  Camp  v.  Taylor.  19  Atl.  Eep.  968. 

716.  s  Post,  §  6033. 
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complaint  against  a  land  company  by  its  scrip-holders  alleged 
that  defendant  issued  its  scrip  on  an  agreement  that  it  should 
be  received  for  seventy-five  jDer  cent  of  the  price  of  lands  sold 
by  defendant  at  its  regular  selling  rates;  that  the  defendant 
had  refused  to  receive  its  scrip  in  payment  for  lands  at  the 
prices  for  which  they  would  be  sold  to  all  cash  purchasers, 
and  had  inserted  in  its  contracts  for  the  sale  of  lands  stipula- 
tions that  no  part  of  the  purchase  price  should  be  paid  in 
scrip.  It  is  perceived  that  the  action  here  proceeded  in  right 
of  the  scrip-holders  against  the  corporation,  and  that  their 
right  to  relief  depended  upon  their  having  been  damaged  or 
injured.  The  court  held  that,  in  the  absence  of  any  averment 
that  the  plaintiffs  had  been  damaged,  or  that  the  corporation 
had  refused  to  receive  from  them  scrip  for  land  purchased  by 
them,  their  complaint  did  not  state  a  cause  of  action.  '■ 

§  4598.  Oflfering'  to  Kestore  What  the  Corporation  has 
Keceived. — Where  the  object  of  the  action  brought  by  the 
stockholders  is  to  undo  or  rescind  a  contract  which  has  been 
made  in  fraud  of  the  corporation  through  a  breach  of  trust  of 
its  directors  or  managing  officers,  if  the  corporation  has  re- 
ceived benefits  under  the  transaction,  the  bill  must  offer  to 
restore  such  benefits;  otherwise,  it  will  be  bad  on  demurrer. 
It  was  so  held  where  a  stockholder  sought,  in  such  an  action, 
to  enforce  the  right  of  the  corporation  to  have  certain  bonds 
canceled,  which  it  had  issued,  together  with  a  mortgage 
given  to  secure  them,  and  the  complaint  did  not  contain  an 
offer  to  restore  to  the  bondholders  what  the  corporation  had 
received  for  them.^ 

§  4599.  Allegations  of  Bills  to  Set  aside  Sales  of  Corporate 
Property  by  the  Directors.  —  In  an  action  by  a  stockholder 
to  set  aside  a  sale  of  property  of  a  corporation  made  by  the 
directors,  on  the  ground  of  fraud,  it  appeared  that  it  was 
recited  in  the  resolution  authorizing  the  sale,  and  also  in  the 

»  Eogers  v.  New  York  &c.  Land  "  Spencer  v.  Clark,  15  N.  Y.  St. 

Co.,  17  N.  Y.  St.  Kep.  131;  1  N.  Y.      Eep.  949;  s.  c.  1  N.  Y.  Supp.  533. 
Supp.  908. 
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deed,  that  the  sale  was  made  because  the  corporation  was 
unable  to  pay  its  debts.  The  complaint  negatived  these 
recitals,  and  alleged  specifically  the  means  and  ability  of  the 
corporation  to  meet  its  indebtedness,  and  these  allegations 
were  denied  in  the  answer.  It  was  held  that  the  issues  raised 
by  these  pleadings  were  material,  and  that  evidence  pertain- 
ing thereto  offered  by  the  plaintiff  was  properly  admitted.*  A 
bill  by  a  stockholder  to  contest  the  validity  of  an  agreement 
made  by  the  directors  of  his  company  for  the  sale  of  the  cor- 
porate lands  to  defendant,  which  merely  charges  that  the 
directors  "  have  no  power  or  authority  to  accept  the  stock  of 
said  company  in  payment  or  part  payment  of  the  price  of  the 
lands  of  said  company  sold  by  them,"  has  been  held  demur- 
rable, for  failing  to  show  the  incidents  and  conditions  of  fact 
under  which  the  agreement  was  entered  into.^ 

§  4600.  Amending  Bill  by  Corporation  so  as  to  Make  It  a 
Bill  by  the  Members.  —  It  has  been  held  that  where  a  suit  is 
instituted  in  the  name  of  a  corporation,  and  a  court  of  chan- 
cery fails  to  find  such  an 'organization  as  to  enable  the  suit  to 
be  maintained  in  the  corporate  name,  it  is  in  the  discretion  of 
the  court  to  allow  an  amendment  permitting  the  stockholders 
to  prosecute  in  their  own  names  the  same  right  which  they 
commenced  to  prosecute  in  the  name  of  the  supposed  corpo- 
ration.' Similarly,  where  an  action  to  establish  a  rejected 
will  was  commenced,  in  the  name  of  an  unincorporated  society, 
and  a  demurrer  was  sustained  to  the  petition  because  of  the 
want  of  capacity  of  the  plaintiff  to  sue,  it  was  held  that  mem- 
bers of  the  society,  suing  in  their  own  behalf  and  in  behalf  of 
others  in  the  society,  could  be  substituted  as  parties  plaintiff 
by  an  amended  petition.  Such  an  amendment  did  not  intro- 
duce a  new  cause  of  action,  but  related  back  to  the  commence- 


*  Smith  V.  Dorn,  96  Cal.  73 ;  g.  c.  30     irrigation  company  for  refusing  to  sell 
Pac.  Eep.  1024.  water:  Applegarth  v.  McQuiddy,  77 

'  Thompson  v.  Moxey,  47  N.  J.  Eq.      Cal,  408;  s.  c.  19  Pac.  Eep.  692. 
538;  s.  c.  20  Atl.  Rep.  854.    Allega-  '  Vermont    Mining    &c.    Co.    v. 

tions  of  a  bill  by  stockholders  in  an     Windham  County  Bank,  44  Vt.  489. 
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ment  of  the  suit,  for  the  purpose  of  preventing  the  bar  of  the 
statute  of  limitations.'' 

§  4601.  Kule  that  Leg-al  Capacity  to  Sue  must  be  Kaised 
by  Demurrer  or  Answer.  —  It  being  well  settled  that  the 
right  to  sue  for  breaches  of  trust  committed  by  directors  of 
a  corporation,  resulting  in  injury  or  loss  to  the  stockholders, 
is  primarily  in  the  corporation,  it  follows  that  it  should 
appear  from  the  facts  stated  in  the  petition  filed  by  a  stock- 
holder, that  a  right  to  maintain  an  action  for  the  wrong  and 
injury  set  forth  in  his  petition  has  accrued  to  him,  either 
by  reason  of  the  refusal  of  the  corporation  to  sue,  or  because 
the  parties  to  be  sued  are  in  control  of  the  corporation.^ 
But  while  this  is  true,  the  absence  of  allegations  in  the 
petition  showing  the  right  of  the  plaintiff  to  sue,  cannot  be 
taken  advantage  of  for  the  first  time  in  an  appellate  court. 
Under  a  system  of  procedure  like  that  in  Missouri,  where 
the  objection  that  the  petition  states  no  cause  of  action  is 
never  waived, but  may  be  raised  for  the  first  time  in  an  appel- 
late court,  it  is  still  the  rule  that,  in  the  case  we  are  consider- 
ing, the  fact  that  the  petition  does  not  set  forth  the  special 
state  of  facts  which,  under  the  decisions,  entitled  the  plain- 
tiff to  maintain  an  action  for  the  relief  which  he  seeks,  can- 
not be  availed  of  for  the  first  time  on  appeal  or  error.' 

'  Lilly  V.  Tobbein,  103  Mo.  477,  °  Bulkley  v.  Big  Muddy  Iron  Oo., 

490;    s.  c.  23  Am.  St.  Eep.  887;  13  77  Mo.  105;  affirming  s.  c.  7  Mo.  App. 

S.  W.  Eep.  1060.    Tkat  the  substitu-  589.    This  case  involves  an  interest- 

tion  of  a  party  having  the  legal  right  ^S  discussion  of  the  meaning  of  the 

to  sue  for  the  claim  for  which  the  expression   "  legal   capacity  to   sue," 

action  was  brought,  in  the  place  of  employed  in  the  modern    codes    of 

another  party  improperly  named  as  procedure.     By  the    Missouri    code 

plaintiff,  is  not  the  commencement  of  tlie    defendant    may  demur    to    the 

a  new  action,  but  that  the  amendment  petition  when  it  shall  appear  on  the 

relates  back  to  the  commencement  of  ^^^  thereof  "  that  the  plaintiff  has 

the  original  action,  see  United  States  not    legal    capacity    to    sue"   (Eev. 

Ins.  Oo.  V.  Ludwig,  108  HI.  514.  Stats.  Mo.  1879,  §  8515),  and  if  such 

*  Brewer  v.  Boston  Theatre,  104  fact  does  not  appear  upon  the  face 

378;    Heath  v.  Erie  E.  Co.,  8  of  the  petition  so  as  to  enable  the 


Blatchf.  (U.  S.)  347 ;  Bulkley  v.  Big  defendant  to  make  the  objection  by 

Muddy  Iron  Co.,  77  Mo.  105;  afi&rm-  demurrer,  he  may  make  it  by  answer 

ing  (.  c.  7  Mo.  App,  589.  (Ibid.,  §  3619) ;  and  if  he  do  not  make 
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§  4602.  Multifariousness.  —  A  bill  in  equity  which  drags 
in  parties  defendant  against  whom  no  relief  can  be  had,  and 
who  are  not  in  any  way  interested  in  the  controversy,  is  said 
to  be  multifarious.'  But,  on  well-understood  principles  of 
equity  pleading,  a  bill  is  not  multifarious  because  the  plain- 
tiffs are  not  entitled  to  a  decree  in  their  favor  jointly  or  in 
solido.  It  is  sufficient  that  they  are  injured  in  a  similar  way; 
that  they  have  common  grievances  to  redress,  and  that  they 
are  entitled  to  relief  of  the  same  kind.  A  bill  by  several 
shareholders,  seeking  to  redress  breaches  of  trust  committed 
by  the  directors,  is  not  multifarious  by  reason  of  the  diverse 
interests  of  the  complainants;  though,  of  course,  it  may  be 
drawn  so  as  to  be  multifarious,  especially  where  it  seeks  relief 
against  third  parties  also.^  "All  of  the  complainants,"  said 
Chancellor  Walworth,  "are  cestuis  que  trust,  having  similar 
interests,  in  every  respect,  and  arising  out  of  the  same  trust. 
They  are  seeking  precisely  the  same  redress  against  their 
trustees,  and  for  the  same  acts;  by  which  they  allege  they 
have  received  a  similar  and  common  injury.  There  is,  there- 
fore, no  good  reason  for  requiring  them  to  file  separate  and 
distinct  bills.  It  is  a  favorite  object  of  this  court  to  prevent 
a  multiplicity  of  suits."'  Where  the  object  of  the  bill  is  the 
winding  up  of   the    corporation,    the    settlement    of    all    its 

it  by  answer,  he  is  deemed  to  have  Plead.,  §  408;  State,  Use  of  Saline  Co. 

waived  the  same.      Ibid.      By    this  v.    Sappington,    68    Mo.  454.      The 

last  section  the  only  objections  which  Missouri  court  does    not    accede  to 

are  not  waived,  if  not  thus  taken,  the    view    which    obtains    in    some 

are  objections  to  the  jurisdiction  of  States  that  this  phrase  relates  only  to 

the    court   over   the    subject-matter  a  legal  incapacity  such  as  infancy, 

of  the  action,  and  the  objection  that  coverture,  lunacy,  and  the  like.     For 

the    petition    does     not    state    facts  this  view,  see  Winfield  Town  Oo.  v. 

suflScient    to    constitute  a  cause    of  Maris,  11  Kan.  128,  147. 

action.    The  Missouri  court  take  the  ^  Mayer  v.  Denver  &c.  E.  Co.,  38 

view  that  the  better  opinion  is,  that  Fed.  Eep.  197 ;  ante,  §  3527. 

the    expression    "legal    capacity    to  '  Ante,  §  3527. 

sue"  applies  to  all  cases  where  the  '  Robinson    v.     Smith,    3    Paige 

plaintiff,  though  having  an  interest  (N.  Y.),  222,  231 ;  s.  c.  24  Am.  Dec. 

in  the  subject  of  the  suit  and  the  re-  212.     See  also  Mozley  v.   Alston,   1 

lief  demanded,  does  not  show  a  right  Phill.  Eq.  790,  798,  per  Lord  Lynd- 

to  appear  in  court  and  demand  such  hurst,  L.  0. 
relief  in  his  own  name.    Bliss  Code 
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accounts,  and  a  complete  adjustment  of  all  the  equities  of 
those  having  an  interest  in  its  assets,  each  party  to  the  record, 
no  matter  what  his  position  may  be,  will  be  entitled  to  such 
relief  as  is  shown  by  a  proper  statement  of  the  account,  and 
each  defendant  will  be  held  to  account  for  any  and  all  sums 
belonging  to  the  assets  of  the  corporation  improperly  received.* 
But  where  the  bill  proceeds  against  two  different  defendants 
in  no  way  connected  with  each  other,  to  obtain  the  same  relief 
against  each,  but  on  grounds  totally  distinct,  it  is  multifarious. 
For  instance,  a  bill  filed  by  a  stockholder  in  a  domestic  corpo- 
ration, against  a  foreign  corporation  which  owns  a  majority 
of  the  stock  in  the  domestic  corporation,  to  prevent  the  foreign 
corporation  from  voting  its  stock  at  an  election  for  directors 
in  the  domestic  corporation;  and  also  seeking  to  enjoin  a  for- 
mer ofHcer  of  the  foreign  corporation  from  voting  certain  stock 
issued  to  him  in  trust,  on  the  g;round  that  the  indebtedness 
thereby  intended  to  be  secured  has  been  paid,  and  that  the 
stock  really  belongs  to  the  domestic  corporation,  —  has  been 
held  multifarious.^ 

^  Merchants'  &  Planters'  Line  v.  '  American  Refrigerating  &c.  Co. 

Waganer,  71  Ala.  581.  v.  Linn,  93  Ala.  610. 
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CHAPTEE   XCV. 

VARIOUS  MATTEKS  OF  PEAOTICE  EST  SUOH  ACTIONS, 

Section  Section 

4605.  Matters  of  practice.  4608.  Ratification   by  a   corporation 

4606.  Entries  in  corporate  books  not  not  implied  from  an  entry  of 

admissible  against,  directors.  fraudulent  transactions  on  its 

4607.  What  knowledge  imputable  to  books. 

directors. 

§  4605.  Matters  of  Practice.  —  Under  the  modern  codes 
of  procedure,  an  action  by  a  stockholder  of  a  bank  in  his  own 
behalf,  and  in  behalf  of  all  others  similarly  situated,  against 
directors  of  the  bank,  to  call  them  to  account  as  trustees  for  the 
manner  in  which  they  have  discharged  their  trust,  is  an  equi- 
table action,  and  defendants  are  not  entitled,  as  matter  of  right, 
to  a  trial  of  the  whole  issue  by  a,  jury}  In  such  an  action, 
brought  to  charge  the  directors  of  a  bank,  and  to  wind  up  its 
affairs,  each  stockholder  should  contribute  to  pay  the  costs,  in 
proportion  to  the  amount  of  stock  held  by  him.''  In  an 
action  by  a  stockholder  against  the  directors  of  a  corporation 
to  recover  for  losses  suffered  by  it  through  their  negligence 
and  mismanagement,  the  burden  is  of  course  on  the  com- 
plainant, not  only  to  prove  the  losses  alleged,  but  to  show 
that  they  were  the  consequence  of  the  negligence  and  mis- 
management of  the  directors.^  So,  in  an  action  against  the 
directors  of  a  bank  to  make  them  personally  liabje  for  the 
jnisappropriation  of  its  funds  by  the  cashier,  the  mere  fact 
of  such  misappropriation  is  not  prima  facie  evidence  to  charge 
them;  but,  outside  of  this  fact,  the  burden  is  on  the  plaintiff 
to  show  a  want  of  such  diligence  on  the  part  of  the  directors, 

'  Brinckerhoff    v.    Bostwick,     105  '  Dunn  D.Kyle,  14  Bush  (Ky.),  134. 

N.  Y.  567 ;  12  N.  E.  Rep.  58;  8  N.  Y.  «  Wallace  v.  Lincoln  Savings  Bank, 

St.  Rep.  196.  89  Tenn.  630 ;  s.  c.  24  Am.  St.  Rep.  625. 
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in  discovering  or  preventing  the  defalcation,  as  the  duties  of 
their  offices  demanded.^ 

§  4606.  Entries  in  Corporate  Books  not  Admissible 
ag-ainst  Directors.  —  In  such  an  action  as  we  are  considering, 
where  one  or  more  shareholders  sue  the  directors  to  charge 
them  in  right  of  the  corporation  for  breaches  of  their  official 
trust,  the  entries  in  the  books  of  the  corporation  are  not 
admissible  in  evidence  against  the  director,  without  proof  of 
special  circumstances  bringing  him  into  privity  with  them.^ 
The  reason  of  the  rule  is  that  directors  do  not  act  officially 
except  when  sitting  together  as  a  board,  and  that  no  partic- 
ular director  is  charged,  ex  officio,  with  the  duty  of  superin- 
tending the  keeping  of  the  corporate  books.'  In  point  of  fact, 
such  superintendence  is  almost  universally  delegated  to  the 
managing  director,  who  usually  holds  the  office  oi  president,  or 
in  case  of  banks,  to  the  director  who  holds  the  office  of  cashier, 
or  sometimes  in  commercial  corporations,  to  an  executive  com- 
mittee of  the  directors.  Where  there  is  such  a  delegation  there 
would  be  sound  reasons  for  charg'ing  the  director,  to  whom 
this  duty  of  superintendence  is  delegated,  with  knowledge  of 
the  entries,  in  such  a  sense  as  to  make  them  admissible  in 
evidence  against  him,  but  subject,  of  course,  to  explanation 
on  his  part.     Another  reason  is,  that  actions   of  the  kind 


^  Savings  Bank   v.   Oaperton,    87  the  doctrine  of  constructive  notice  far 

Ky.  306;   s.  c.  ]2  Am.  St.  Kep.  488.  beyond  that  or  any  other  case  to  im- 

^  Wallace  v.  Lincoln  Savings  Bank,  pute  to  this  director  the  knowledge 

89  Tenn.  630 ;  «.  c.  24  Am.  St.  Rep.  which  it  is  sought  to  impute  to  him 

625;  Ruddt).  Eobinson,  126N.  Y.  113;  in  this  case."    In  like  manner,  it  is 

s.  c.  22  Am.  St.  Rep.  816;  First  Nat.  said  by  Earl,  J.,  in  a  carefully  consid- 

Bank  v.  Drake,  29  'Kan.  311;  s.  c.  44  ered  opinion  on  this  question:  "The 

Am.  Rep.  646;   Re  Benham,  25  Oh.  officers  and  book-keepers  of  a  corpora- 

Div.  752,  766.  tion  are  in  no  sense  his  agents.    Indi- 

'  Hallmark's  case.  9  Oh.  Div.  329,  vidually,  he  has  no  control  over  their 

332.    In  this  case,  Sir  George  Jessel,  acta,  and  has  no  responsibility  there- 

M.  R.,  said:  "  I  know  no  case  except  for;  and  in  making  the  entries  they 

Ex  parte  Brown,  19  Beav.  97,  which  do  not,  in  any  legal  sense,  represent 

shows  that  it  is  the  duty  of  a  director  or  bind  him."    Rudd  v.  Robinson, 

to  look  at  the  entries  in  any  of  the  126  N.  Y.  113;  s.  c.  22  Am.  St.  Rep, 

books ;    and  it  would  be  extending  816,  820. 
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under  consideration  proceed  in  right  of  the  corporation.  Now, 
while  it  is  a  rule  that  the  books  of  the  corporation  are  admis- 
sible in  evidence  against  the  corporation  itself,  just  as  the 
books  of  account  of  a  merchant  are  admissible  in  evidence 
against  him,  on  the  footing  of  self-disserving  admissions, — 
yet,  generally  speaking,  the  rule  does  not  admit  the  books  of 
the  corporation  in  its  own  favor,  except  where  the  books  of 
a  private  person  would  be  admissible  in  his  own  favor.  By 
parity  of  reasoning,  where  stockholders  are  suing  in  right 
of  the  corporation,  the  corporate  books  are  not  admissible  in 
its  favor,  unless  the  circumstances  are  such  as  to  make 
them  admissible  on  other  grounds,  —  as,  for  instance,  for  the 
purpose  of  proving  corporate  acts,^  or  for  the  purpose  of  estab- 
lishing an  indebtedness  to  the  corporation,  upon  extrinsic 
proof  that  they  have  been  correctly  kept.* 

§  4607.  What  Knowledge  Imputable  to  Directors.  —  An 

individual  director  then,  is  not,  by  virtue  of  his  office,  charged 
with  knowledge  of  what  appears  on  the  books  of  the  corpora- 
tion.^ By  parity  of  reasoning,  he  is  not,  as  matter  of  law, 
conclusively  presumed  to  know  the  general  business  of  the  cor- 
poration.* So,  a  knowledge  on  the  part  of  some  of  the  direct- 
ors does  not,  as  matter  of  law,  imply  a  knowledge  on  the  part 
of  the  others;  and  therefore  knowledge  by  some  of  the  direct- 
ors of  the  bank  that  a  mortgage  of  its  realty  had  been  executed 
by  its  president  and  cashier,  and  the  approval  of  such  act  by 
such  directors,  when  not  disclosed  to  the  board  sitting  as  a 

^  Ante,  §  3657,  et  seg.;  §  1919,  etseq. 

'  Ante,  §  1931.    It  is  said  by  Dr.  him,    especially  -when    it    does    not 

■Wharton(lWhart.  Ev.,3ded.,§  662),  appear  by  whom    the  entries  were 

that  even  in  suits  against  corporations  made."     See  also  2  Wat.  Corp.  646. 
by  its  members,  its  books  cannot  be  »  Ante,  §  4108 ;  post,  4  5220,  et  seq. 

used,  as  "  proving  in  behalf  of  the  cor-  *  "We  do  not  think,"   said  Mr. 

poration,    self-serving    entries."     In  Justice  Brewer,  "  it  can  be  said,  as  a 

Angell  &  Ames  on  Corporations,  11th  matter  of  law,  that  the  directors  are 

ed.,  §  679,  it  is  said:  "  Entries  in  the  conclusively  presumed  to  know  the 

books  of    a  corporation,    of    private  general  business  of  the  corporation." 

pecuniary  transactions  with  a  stock-  First  Nat.  Bankc.  Drake,  29  Kan.  311 ; 

holder,   are    not    admissible    against  s.  c.  44  Am.  Eep.  646. 
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board,  did  not  constitute  an  implied  ratification  of  tlie  act  by 
the  board.^  There  are  decisions  to  the  effect  that  there  is  a 
presumption  of  knowledge  on  the  part  of  the  directors  of  the 
business  of  the  corporation  as  recorded  in  its  books.^  But  it 
has  been  said  that  this  presumption  applies  only  in  actions 
between  the  corporation  and  a  stranger.^  The  true  limitations 
.  of  the  rule  seem  to  be  found  in  a  decision  of  the  Supreme 
Court  of  the  United  States  to  the  effect  that,  where  it  is  neces- 
sary to  preserve  the  rights  of  third  persons  in  dealing  with  the 
corporation,  the  directors  will  be  presumed  to  have  had  knowl- 
edge of  such  acts  of  the  ministerial  agents  of  the  corporation 
as  they  ought,  by  reasonable  diligence  in  the  discharge  of 
their  duties,  to  have  discovered  and  known.* 

§  4608.  Katiflcation  toy  a  Corporation  not  Implied  from 
an  Entry  of  Fraudulent  Transactions  on  its  Books.  —  From 
the  doctrine  that  the  directors  of  a  corporation  are  not  con- 
clusively chargeable  with  knowledge  of  the  entries  made  upon 
its  books  by  its  ministerial  officers,  the  conclusion  has  been 
deduced  that,  where  such  an  ofiicer  is  guilty  of  fraudulent 
transactions  in  dealing  with  the  funds  of  the  corporation,  the 
mere  fact  that  he  makes  entries  on  the  books  of  the  corpora- 
tion which  would  disclose  such  transactions,  does  not,  as 
matter  of  law,  amount  to  a  ratification  of  such  transactions  by 
the  corporation.  Thus,  the  cashier  of  a  bank,  having  agreed 
to  discharge  his  duties  without  compensation,  appropriated 
funds  of  the  bank  as  compensation  for  his  services.  Know- 
ing that  the  rules  of  the  bank  forbade  interest  on  demand 
certificates,  he  issued  such  certificates  to  himself  on  interest, 
and  took  funds  of  the  bank  to  pay  the  interest.  He  also  sold 
bonds  belonging  to  the  bank,  to  himself,  for  less  than  their 
value.     He  caused  these  transactions  to  be  entered  on  the 


'  Leggett  V.  New  Jersey  &c.  Co.,  1  Tenn.  630;  s.  c.  24  Am.  St.  Rep.  625, 

N.  J.  Eq.  541;  «.  c.  23  Am.  Dec.  728.  643. 

'  Lane  v.  Bank,  9  Heisk.  (Tenn.)  *  Martin  v.  Webb,  110  U.  S.  7.    On 

437.  the  general  subject  of  notice  to  corpo- 

*  Wallace  v.  Lincoln  Sav.  Bank,  89  rations,  see  post,  ch.  111. 
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books  of  the  bank,  but  the  directors  had  no  actual  knowledge 
of  them.  In  an  action  against  him  by  the  bank  to  recover 
the  money  thus  wrongfully  appropriated,  it  was  held  that  a 
ratification  by  the  bank  could  not  be  implied  from  the  entries 
on  the  books.^ 

»  FirstNat.  Bank  W.Drake,  29  Kan.  11;  g.  c.  44  Am.  Eep.  646. 
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TITLE    EIGHT. 

MINISTERIAL  OFFICERS   AND   AGENTS. 


CHAPTER  XCVI. 

THE  PEESIDENT. 

Art.  L     His  Powers.     §§  4611-4663. 
II.     His  Liabilities.     §§  4669-4678. 
III.     His  Compensation.     §§  4682-4684. 


Article  I.    His  Powers. 


Section 

4611.  Nature,  election,  and  tenure  of 

the  office. 

4612.  Proof  of  his  official  character. 

4613.  When  his  acts  bind  the  corpo- 

ration, and  when  not. 

4614.  Corporation  not  bound  by  hia 

acts  in  manifest  violation  of 
his  duty. 

4615.  Nor  where  he  is  acting  for  a 

third  person. 

4616.  Nor  where  he  is  acting  for  him- 

self personally. 

4617.  Two  opposing  theories  with  ref- 

erence to  his  implied  pow- 
ers. 

4618.  View  which  ascribes  to  him  the 

powers  of  general  agent  for 
ordinary  business. 

4619.  View  which  makes  his  powers 

special  and  limited. 

4620.  This  view  applied  to  the  presi- 

dents   of    banking    corpora- 
tions. 


Section 

4621.  "What  he  can  do  under  the  rule 

which  ascribes  to  him  the 
powers  of  an  ordinary  busi- 
ness agent. 

4622.  What  he  cannot  do. 

4623.  Grounds  on  which  persons  deal- 

ing with  corporations  pro- 
tected. 

4624.  His  authority  provable  by  parol. 

4625.  His  personal  liability  for  breach 

of  warranty  of  agency. 

4626.  Larger  powers  inferable  from 

usage,  custom,  or  habit  of 
acting. 

4627.  His  powers  when  also  general 

manager. 

4628.  Effect  of  by-laws  or  other  pri- 

vate instruments  restraining 
his  powers. 

4629.  His  power  touching  the  prose- 

cution and  defense  of  suits. 

4630.  Cannot     confess    a    judgment 

against  the  corporation. 
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Section 

4631.  His    power    to    revive    debts 

barred  by  limitation. 

4632.  His  power  to  alien    corporate 

property. 

4633.  May   acquire    such,    power    by 

express   authorization  or  by 
usage. 

4634.  Cannot  assign  its  property  for 

the  benefit  of  its  creditors. 

4635.  But  directors  can  confer   this 

power. 

4636.  Cannot  consent  to  the  appoint- 

ment of  a  receiver. 

4637.  Cannot  release  claims,  stay  ex- 

ecutions, etc. 

4638.  May  indorse  its  negotiable  paper 

for  the  purpose  of  transfer. 

4639.  Illustrative  holdings. 

4640.  Power  to  certify  checks. 

4641.  Whether  he  has  power  to  make 

a  promissory  note. 

4642.  Cannot  pay  claims  against  the 

corporation. 

4643.  Whether  purchase  materials  re- 

quired by  the  company  in  its 
operations. 

4644.  Whether     power     to    borrow 

money. 

4645.  Power  to  buy  includes  power  to 

buy  on  credit. 

4646.  No  power  to  revoke  act  of  di- 

rectors. 

4647.  Cannot  buy,  sell,  or  lease  land. 

4648.  When  receive  contracts  of  sub- 

scription to  stock. 


Section 

4649.  When  take  an  assignment  of 

shares  of  another  stockholder 
to  secure  his  own  debt. 

4650.  How  execute  contracts  so  as  to 

bind  the  corporation,  and  not 
bind  himself. 

4651.  Power    to   use    the    corporate 

seal. 

4652.  When  power  to  pay  commis- 

sions. 

4653.  Discharging  the  duties  of  other 

ofBcers. 

4654.  Taking  title  to  himself  in  trust 

for  the  corporation. 

4655.  His  powers  under  particular  in- 

struments. 

4656.  How  far  corporation  bound  by 

his  declarations  and  admis- 
sions. 

4657.  Notice  to  him  as  affecting  the 

corporation. 

4658.  Eatiflcation  of  his  acts. 

4659.  Things  which  a  bank  president 

can  do. 

4660.  Things  which  a  bank  president 

cannot  do. 

4661.  Authority   of    president   in    a 

given  case,  how   proved   or 
disproved. 

4662.  Illustrations  of  the  manner  of 

proving  his  authority. 

4663.  Evidence    derived    from    pre- 

vious ratifications  of  similar 
acts. 


§  4611.  Nature,    iEIection,    and    Tenure    of   the    Office. — ■ 

The  president  of  a  private  corporation  is,  as  the  term  implies, 
the  presiding  officer  of  its  board  of  directors,  and  of  its  stock- 
holders when  convened  in  general  meeting.  Unless  the 
governing  statute,  articles  of  association,  by-laws,  or  other 
governing  instrument,  makes  him  elective  by  the  stockholders, 
he  is  elected  by  the  board  of  directors;  and  this  is  believed  to 
be  the  well-nigh  universal  rule.  As  the  office  of  the  direct- 
ors is  that  of  managers  of  their  own  property  and  representa- 
tives of  their  own  interests,  as  well  as  that  of  trustees  for  their 
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fellow-stockholders,  whenever  a  special  meeting  is  called  to 
elect  a  president,  all  the  directors  have  a  right  to  notice,"^  and 
an  opportunity  to  be  present  and  to  participate  in  the  election. 
Obviously,  the  president  of  the  corporation  has  the  right,  as 
a  director,  to  vote  upon  the  question  whether  he  shall  be  con- 
tinued in  the  office  or  whether  he  shall  be  supplanted  by 
another.^  Hence,  where  a  number  of  persons  claiming  to  be 
directors,  but  whose  right  to  their  offices  was  contested  by  the 
president  of  the  corporation,  met  together  without  giving  him 
notice  and  supplanted  him  by  electing  a  successor,  it  was  held 
that  the  election  was  void,  and  that  it  was  not  capable  of  rat- 
ification by  the  subsequent  action  of  the  board: ^  the  latter 
proposition  being  doubtful,  it  would  seem.  There  is  a  hold- 
ing to  the  effect  that  a  resignation  of  the  office  by  the  presi- 
dent of  a  business  corporation  is  not  effectual  until  it  has  been 
accepted  by  the  directors.*  But  while  in  many  cases  public 
officers  are  not  permitted,  on  grounds  of  public  policy,  to  cast 
off  the  duties  of  their  offices  before  the  expiration  of  the  terms 
thereof,^  without  the  consent  of  higher  authority,  yet  there  is 
believed  to  be  no  principle  which  prevents  the  president  or 
other  ministerial  officer  of  a  private  corporation  from  quitting 
tbe  office  at  his  mere  pleasure,  unless  the  governing  instru- 
ment is  such  that,  by  accepting  the  office,  he  enters  into  a 
contract  with  his  associates  to  hold  it  and  discharge  its  duties 
for  a  stated  period.* 

§  4612.  Proof  of  His  Official  Character.  —  There  is  no 
doubt  that  evidence  that  a  person  was  habitually  acting  as 
president  of  a  corporation  in  the  undisputed  possession  of  the 

'  Ante,  §§  708,  3862.  out  incurring  tlie  penalty  of  desertion. 

'  Ante,  §  708.  A  similar  obligation  was,  early  in  the 

'  State  V.  Smith,  15  Or.  98 ;  a.  c.  14  late  Civil  "War,  imposed  upon  officers 

Pac.  Eep.  814.  of  the  volunteer  armies,  so  that  they 

*  Durant  Land  Imp.  Co.  v.  Thorn-  could  not  resign  their  offices  at  pleas- 
son-Houston  Electric  Co.,  49  N.  Y.  St.  ure.  As  to  civil  officers,  see  People  v. 
Eep.  715;  s.  c.  21  N.  Y.  Supp.  764.  Williams,  145  111.  573 ;  s.  c.  36  Am.  St. 

*  This  is  notably  the  case  in  respect  Eep.  514 ;  and  note,  36  Am.  St.  Eep. 
of  an  enlisted  man  in  the  army,  who  523,  et  seq. 

cannot  quit  the  service  unless  with  '  As  to  the  resignation  of  directors, 

the  sanction  of  higher  authority  with-      see  ante,  §  3886. 
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office  and  in  the  undisputed  exercise  of  its  functions,  will 
afford  sufficient  proof  of  his  official  character  for  the  purpose 
of  validating  his  acts  with  third  persons;  for  such  evidence  is 
constantly  admitted  to  prove  agency,  and  also  to  prove  that 
certain  persons  were  de  facto  occupants  of  public  offices.' 
Hence,  in  an  action  by  an  incorporated  insurance  company 
upon  a  premium  note,  parol  evidence  that  the  person  who,  as 
president,  signed  the  policy  for  which  the  note  was  made,  was 
acting  president  of  the  company,  is  admissible  to  show  that 
the  policy  was  binding  upon  the  company,  and  therefore 
formed  a  good  consideration  for  the  note:  the  principle  being 
that  a  corporation  may  be  bound  by  the  contracts  of  its 
officers  de  facto,  without  their  having  been  regularly  elected.^ 
So,  the  official  character  of  a  person  assuming  to  act  as  presi- 
dent of  a  corporation  may  be  proved  by  recognition  and  an 
adoption  on  the  part  of  the  corporation,  just  as  the  existence 
of  a  corporation  may  be  proved  by  recognition  and  adoption 
on  the  part  of  the  State.^  Thus,  it  has  been  held  that  a  notice 
of  a  motion  for  judgment,  made  by  one  assuming  to  be  presi- 
dent of  the  bank,  is  sufficient,  whether  he  is  president  of  the 
bank  de  jure  or  not,  if  the  act  is  adopted  by  his  successor,  who 
is  legally  president  of  the  bank.*  So,  the  official  character  of 
the  president  and  secretary  of  a  railroad  company,  who  have 
contracted  with  the  plaintiff  for  the  erection  of  a  station  for 
the  company,  and  assigned  to  him, in  part  payment,  an  agree- 
ment between  the  company  and  the  defendant,  was  sufficiently 
proved,  in  an  action  on  that  agreement,  by  evidence  that,  after 
the  station  was  erected,  the  company  occupied  it,  and  thus 
recognized  these  pevsous  as  their  officers.^  But  where  this 
species  of  indirect  proof  is  not  available,  but  resort  must  be 
bad  to  direct  proof,  then  the  official  character  of  the  president 
must  be  proved  by  evidence  that  he  was  president  de  jure.^ 

'  Ante,  §  3893,  et  seq.  *  Blackman  v.  Branch  Bank,  8  Ala. 

'  Oahill  V.  Kalamazoo  Mut.   Ins.      103. 
Co.,  2  Dougl.  (Mich.)  124;   s.  e.  43  »  Kennedy   v.    Cotton,    28    Barb. 

Am.  Dec.  457.  (N.  Y.)  59. 

'  Ante,  §  512. 

•  Crawford  v.  Branch  Bank,  7  Ala.  205. 
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§  4613.  When  His  Acts  Bind  the  Corporation  and  when 
not.  —  Speaking  generally,  the  acts  of  the  president  of  a  cor- 
poration, done  in  the  management  of  the  business  of  the  cor- 
poration and  within  the  scope  of  its  authority,  are,  of  course, 
the  acts  of  the  corporation  itself.^  On  the  other  hand,  tlie 
mere  fact  that  he  is  president  of  a  corporation  does  not  make 
his  acts  the  acts  of  the  corporation,  even  where,  under  a  theory 
about  to  be  considered,^  the  courts  take  judicial  notice  of  his 
ordinary  powers.  Thus,  a  bank  cannot  be  held  as  trustee, 
simply  because  its  president  and  financial  manager  is  a  trus- 
tee for  the  benefit  of  creditors.*  Again,  speaking  generally, 
his  acts,  in  order  to  bind  the  corporation,  must  be  done  wholly 
for  the  corporation,  and  not  partly  for  himself  ;  for,  in  accord- 
ance with  principles  already  discussed,  and  subject  to  excep- 
tions in  favor  of  innocent  persons,  it  may  be  said  that  the 
acts  of  officers  of  a  corporation  in  any  transaction  in  which 
both  the  corporation  and  they  themselves  individually  are 
interested,  do  not  bind  the  corporation.*  Again,  subject  to 
the  same  exception  in  proper  cases,  if  certain  matters  have 
been  committed  by  the  corporation  at  large,  or  by  its  direct- 
ors, to  another  officer  or  body,  —  as,  for  instance,  to  a  com- 
mittee of  directors,  he  cannot  act  alone  in  respect  of  it  so  as 
to  bind  the  corporation.^  A  careful  distinction  must  always 
be  taken  between  his  power  to  make  contracts  for  the  corpora- 
tion, and  his  power  formally  to  execute  contracts  made  for  the 
corporation  by  its  board  of  directors,  or  other  authorized  per- 
sons, it  may  be  by  himself.  The  obvious  distinction  between 
making  a  sale  of  land  and  executing  the  deed  illustrates  what 
is  here  intended.  It  may  be  affirmed,  on  the  one  band,  that, 
where  he  has  power  to  contract  with  reference  to  a  given  sub- 

•  Marlatt  v.  Levee  Steam  Cotton  '  Post,  §  4617. 
Press  Co.,  10  La.  583;    s.  c.  29  Am.  '  Alpena    Nat.    Bank    v.    Green- 
Dec.  468 ;  Kenton  Jns.  Co.  v.   Bow-  baum,  80  Mich.  1 ;    s.  c.  44  N.  W. 
man,  84  Ky.  430;   s.  c.  1  S.  W.  Rep.  Eep.  1123. 

717;  Topeka  Primary  Asso.  1).  Martin,  *  First  Kat.  Bank  v.  Gifford,   47 

39  Kan.  750;  s.  c.  18  Pac.  Eep.  941;  Iowa,  575;    Olaflin  v.  Farmers'  &c. 

Lancaster  County  v.  Cheraw  &c.  E.  Bank,  25  N.  Y.  293. 
Co.,  28  S.  0.   135;    Siebe  v.  Joshua  '  Third  Avenue  E.  Co.  «.  Ebling, 

Hendy  Machine  Works,  86  Oal.  390.  12  Daly  (N.  Y.),  99. 
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ject-matter  so  as  to  bind  the  corporation,  he  may  release  a 
party  to  a  contract  or  may  substitute  another  party  iu  his 
stead;  ^  and,  on  the  other  hand,  that  where  he  has  no  power 
to  contract  with  reference  to  a  given  subject-matter,  he  can- 
not affirm  an  unauthorized  contract  made  by  a  former  presi- 
dent.^ 

§  4614.  Corporation  not  Bound  by  his  Acts  in  Manifest 
Violation  of  his  Duty. — Acts  of  manifest  bad  faith  or  breach 
of  duty  on  his  part  towards  the  corporation  will  not  be  bind- 
ing upon  it.  Nor  is  there  any  hardship  in  this,  because 
strangers  who,  in  dealing  with  him,  participate  in  the  com- 
mission of  a  plain  wrong  upon  his  principal,  commit  a  wrong 
themselves,  and  ought  not  to  be  allowed  to  profit  by  it. 
Accordingly,  it  has  been  held  that  an  agreement  by  the  presi- 
dent of  an  insurance  company,  on  receiving  a  premium  note, 
that  it  should  be  given  up  at  maturity,  is  void  for  want  of 
consideration.^  The  board  of  directors  even,  have  no  power 
to  sacrifice  the  interests  of  the  corporation  in  this  manner.* 
So,  a  president  of  a  bank  has  no  power  to  stay  the  collection 
of  an  execution  against  the  estate  of  one  of  its  debtors;^  nor 
can  the  president  of  an  insurance  company  waive  the  per- 
formance of  certain  conditions  in  a  contract  of  insurance.' 
Nor  can  the  president  of  a  bank  consent  to  any  arrangement 
by  which  the  security  of  the  bank,  on  paper  due  to  it, will  be 
impaired.  Especially  is  this  so  where  the  officer  consenting 
to  such  an  arrangement  is  liable  as  indorser  upon  such  paper, 
the  effect  of  the  scheme  proposed  being  to  release  him  from 
such  liability.'     As  stated  by  Mr.  Justice  McLean  in  a  case 


'  Indianapolis  EoUing-Mill  Oo.  v.  '  Spyker  v.  Spence,  8  Ala.  333. 

St.  Louis  &c.  E.  Co.,  26  Fed.  Eep.  140.  "  Dawes  v.  North  River  Ins.  Co., 

^  Lyndon  Mill  Co.  11.  Lyndon  Liter-  7  Cow.  (N.  Y.)  462.     Conii'a,  Haynes 

ary  &c.  Inst.,  63  Vt.  581 ;  s.  c.  25  Am.  v.  American  Popular  Life  Ins.  Co., 

St.  Eep.  783;  22  Atl.  Eep.  575.  3  Jones  &  Sp.  (N.  Y.)  266. 

'  Brouwer   v.  Appleby,   1    Sandf.  '  Gallery    v.  National    Exchange 

(N.  Y.)  158.  Bank,  41  Mich.   169;    s.  c.  32  Am. 

«  Brouwer  v.  Hill,  1  Sandf.  (N.  Y.)  Eep.  149. 
629. 
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before  the  Supreme  Court  of  the  United  States:'  "It  is  not 
the  duty  of  the  cashier  and  president  to  make  such  contracts; 
nor  have  they  the  power  to  bind  the  bank  except  in  the  dis- 
charge of  their  ordinary  duties."^  Neither  can  these  officers 
be  allowed  by  collusion  to  loan  out  the  money  of  the  bank  to 
a  known  irresponsible  part3\  Such  a  transaction,  although 
regularly  entered  upon  the  books  of  the  bank,  will  not  be 
binding  upon  it,  and  the  parties  guilty  of  the  fraud  may  be 
compelled  to  refund  the  amount  of  the  loan  to  the  bank.^ 

§  4615.  Ifor  where    He    Is  Acting    for    a    Third    Person. 

Nor  is  the  company  bound  by  his  acts  where  he  is  clearly 
acting  as  the  special  agent  of  a  third  person,  and  not  as 
agent  of  the  corporation, — which  in  nearly  all  cases  raises  a 
mere  question  of  fact.*  Upon  this  ground,  where,  in  order 
to  induce  certain  persons  to  become  sureties  on  a  note  so  as  to 
enable  a  person  to  get  a  discount  from  a  bank,  the  president 
of  the  bank,  having  taken  separate  indemnity,  guaranteed 
them  against  loss,  by  a  writing  which  was  in  form  his  own 
contract,  this  guaranty  was  held  to  be  the  individual  act  of 
the  president,  and  not  binding  upon  the  bank.* 

§  4616.  !ffor  where  He  is  Acting  for  Himself  Person- 
ally.—  Where  the  president  of  a  corporation  acts  for  himself 
and  not  for  his  corporation,  the  latter  will  not  be  chargeable 
with  responsibility  for  his  acts;  and  whether  he  acts  for  him- 
self  or  for  the  corporation  will  generally  be  a  mixed  question 
of  law  and  fact,  depending  upon  principles  arising  in  the 
general  law  of  agency  which  are  too  numerous  to  be  stated  in 

1  Bank  of  United  States  v.  Dunn,  name  of   the  defendant,  promising 

6  Pet.  (U.  S.)  51.  "  to  take  care  of  it  for  him  "  :   St. 

'  Ibid.,    59.     See    also    Bank  of  Nicholas  Ins.  Co.  v,  Howe,  7  Bosw. 

Metropolis  I).  Jones,  8  Pet.  (U.  S.)  12;  (N.  Y.)  450.    Or  where  he  is  acting 

Hodge  V.  First  Nat.  Bank,  22  Gratt.  as  trustee  under  an  assignment  for 

(Va.)  51.  creditors:    Alpena     Nat.     Bank     v. 

'  First  National  Bank  v.  Eeed,  36  Greenbaum,    80    Mich.  1 ;   s.    c.  44 

Mich.  263.  N.  W.  Rep.  1125. 

*  As  where  the  president  of  a  cor-  ^  First  Nat.  Bank  v.  Bennett,  33 

poration  subscribed  for  stock  in  the  Mich.  520, 
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a  single  paragraph.*  It  has  been  held  that  where  he  borrows 
money  upon  his  own  note  and  upon  his  individual  credit, 
the  corporation  cannot  be  charged  with  liability  for  the  loan, 
on  the  theory  of  being  an  undisclosed  principal,  by  evidence 
showing  that  the  loan  was  really  made  for  its  benefit,  and 
that  the  money  was  used  by  it.  The  decision  is  rested  upon 
the  statute  of  frauds,  and  upon  the  proposition  that  the  lia- 
bility of  the  bank  is  collateral,  and  that  its  promise  must 
therefore  be  evidenced  by  a  writing.^  On  the  other  hand,  if 
the  president  of  a  corporation  makes  a  note  of  the  corpora- 
tion and  uses  it  for  his  pwn  private  benefit,  the  corporation 
will  not  be  chargeable  thereon  in  favor  of  the  holder,  unless 
the  latter  occupies  the  position  of  a  bona  fide  purchaser  with- 
out notice.' 

§  4617.  Two  Opposing  Theories  with  Keference  to  his 
Implied  Powers.  —  As  nearly  every  branch  of  business  is  now 
largely  conducted  by  private  corporations,  it  becomes  of  the 
utmost  importance  to  members  of  the  public,who  are  obliged 
to  deal  with  these  concerns,  to  know  to  what  extent  they  can 
safely  act  upon  the  assumption  that  their  chief  officers  pos- 
sess the  power  to  bind  them  by  contracts  in  the  ordinary 
course  of  their  business.  Undoubtedly,  the  popular  under- 
standing has  come  to  be  that  the  president  of  a  corporation 

'  For  a  collection  of  facts  where  it  due  from  it  to  the  president,  although 

was  held  that  the  president   acted  the  indorsee  was  ignorant  of    such 

for  himself  personally,  see  Wisconsin  fact,    and,    being    inexperienced    in 

&c.  Bank  v.  Filer,  83  Mich.  496,  and  business,  did  not  suspect  that  the 

80  Mich.  67.    See  also  Hall  v.  Au-  note  was  unauthorized.    Arnkens  v. 

burn  Turnpike  Co.,  27  Oal.  255;  s.  c.  Rouse  (Ohio  C.P.),26  Ohio  L.  J.  221. 

87  Am.  Dec.  75.  That  a  request  by  the  president  of 

^  Baumann  v.  Manistee  Salt  &c.  a  corporation  to  bring  suit  on  notes 

Co.,   94  Mich.   363;    s.  c.  53  N.  W.  payable  to  it  and  held  as  collateral 

Eep.  1113.  by  a  bank,  and  the  intention  of  him- 

^  Post,  §  5737.'    It   has  been  held  self  and  the  general  manager  of  the 

that  a  note  of   a  corporation,  made  corporation  to  give  the  bank  an  order 

by  its  president,  to  his  own  order,  for  the  notes,  give  no  title  to  the 

and  transferred  by  him  in  payment  bank  which  will  support  an  action 

of  stock  purchased  by  him  from  an  thereon:  Tradesmen's  Nat.  Bank  v. 

employ^  cannot  be  enforced  against  Manhattan  Lumber  Co.,   18  N.  Y. 

the    corporation,    when    nothing   is  Supp.  920. 
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may  be  regarded,  in  the  absence  of  notice  to  the  contrary,  as 
possessing  the  authority  to  bind  the  corporation  which  the 
name  of  his  office  would  import:  as  being  its  chief  presiding 
and  managing  officer,  its  official  organ  in  its  dealings  with 
the  public,  and  its  chief  contracting  agent  for  the  ordinary 
purposes  of  its  business.  No  doubt,  most  lawyers  have  drifted 
into  the  same  conclusion;  certainly  the  author  of  this  treatise 
had,  until  he  discovered  by  a  long  examination  of  the  judicial 
authorities  that  there  are  two  opposing  theories  with  reference 
to  the  implied  or  ex  officio  powers  of  the  president  of  a  busi- 
ness corporation:  one  of  which  conforms  to  the  popular  under- 
standing above  stated  and  ascribes  to  him  prima  facie  the 
powers  of  its  managing  agent  for  its  ordinary  business;^  and 
the  other  of  which  denies  to  him  any  power  whatever  to  bind 
it  as  its  contracting  agent,  unless  that  power  is  specially  con- 
ferred by  the  board  of  directors.^  Between  these  two  opposing 
theories,  the  judicial  pendulum  vibrates  to  the  extent  of  taking 


1  Marlatt  v.  Levee  Steam  Cotton 
Press  Co.,  10  La.  583;  s.  c.  29  Am. 
Dec.  468;  Kenton  Ins.  Co.  v.  Bow- 
man, 84  Ky.  430;  s.  c.  1  S.  W.  Rep. 
717 ;  Topeka  Primary  Asso.  v.  Martin, 
39  Kan.  750 ;  s.  c.  18  Pac.  Rep.  941 ; 
Lancaster  County  v.  Oheraw  &c.  R. 
Co.,  28  S.  C.  134;  Siebe  v.  Joshua 
Hendy  Machine  Works,  86  Cal.  390 ; 
Griffins  v.  Land  Co.,  3  Phila.  (Pa.) 
447 ;  Ceeder  v.  Loud  &  Son's  Lumber 
Co.,  86  Mich.  541;  «.  c.  24  Am.  St. 
Rep.  134;  Bambrick  v.  Campbell,  37 
Mo.  App.  460 ;  Chicago  &c.  R.  Co.  v. 
Coleman,  18  111.  297;  s.  c.  68  Am. 
Dec.  544;  Smith  v.  Smith,  62  111.  493; 
Steamboat  Co.  v.  McCutcheon,  13  Pa. 
St.  13 ;  Dougherty  v.  Hunter,  54  Pa. 
St.  380 ;  Richmond  &c.  R.  Co.  v.  Snead, 
19Gratt.  (Va.)  354;  s.  c.  100  Am.  Dec. 
670;  Chicago  &c.  R.  Co.  v.  Boone 
Co.,  44  111.  240,  247 ;  Moser  v.  Kreigh, 
49  111.  84,  86;  Voris  v.  Renshaw,  49 
HI.  425;  Sparks  v.  Dispatch  Transfer 
Co.,  104  Mo.  531 ;  s.  c.  24  Am.  St.  Rep. 
3j1. 


'  Wait  V.  Nashua  Armory  Asso. 
(N.  H.),  34  Cent.  L.  J.  119;  s.  c.  14 
L.  R.  A.  356;  23  Atl.  Rep.  77;  Hol- 
brook  V.  Farquier  &c.  Turnp.  Co.,  3 
Cranch  C.  C.  (U.  S.)  425;  Mount 
Sterling,  &c.  Turnp.  Road  Co.  v. 
Looney,  1  Met.  (Ky.)  550 ;  s.  c.  71  Am. 
Dec.  491;  Bacon  v.  Mississippi  Ins. 
Co.,  31  Miss.  116;  Dawes  v.  North 
River  Ins.  Co.,  7  Cow.  (N.  Y.)  462; 
Titus  V.  Cairo  &c.  R.  Co.,  37  N.  J.  L. 
98 ;  Walworth  County  Bank  v.  Farm- 
ers' Loan  &c.  Co.,  14  Wis.  325;  Ma- 
hone  V.  Manchester  &c.  R.  Corp.,  Ill 
Mass.  72 ;  s.  c.  15  Am.  Rep.  9 ;  Lyndon 
Mill  Co.  V.  Lyndon  Literary  &c.  Inst., 
63  Vt.  581 ;  s.  c.  25  Am.  St.  Eep.  783 ; 
Marine  Bank  v.  Clements,  3  Bosw. 
(N.  Y.)  600;  Westerfleld  v.  Eadde,  7 
Daly  (N.  Y.),  326;  Western  R.  Co.  v. 
Bayne,  11  Hun  (N.  Y.),  166;  Brooklyn 
Gravel  Road  Co.  v.  Slaughter,  33  Ind. 
185;  Hodge  v.  First  Nat.  Bank,  22 
Gratt.  (Va.)  51 ;  First  Nat.  Bank  v. 
Kimberlands,  16  W.  Va.  555. 
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judicial  notice,  ou  the  one  hand,  of  the  ordinary  powers  of  the 
president  of  a  business  corporation,  just  as  in  the  case  of  the 
cashier  of  a  bank,  or  the  captain  of  a  vessel;' and  of  denying 
to  him,  on  the  other  hand,  any  ex  officio  power,  except  that  of 
presiding  over  the  board  of  directors;^  and  of  casting  the  bur- 
den upon  a  party  seeking  to  charge  the  corporation  upon  a 
contract  made  through  him,  of  proving,  in  some  of  the  recog- 
nized modes,  his  authority  to  make  it.^  Under  this  view,  his 
authority  to  bind  tlie  corporation  in  a  given  instance  will 
generally  be  a  question  of  fact,  rather  than  of  law,  though 
sometimes  it  will  be  a  mere  question  of  interpretation,  and 
hence  a  question  for  the  court.* 


'  Ceeder  v.  Loud  &  Son's  Lumber 
Co.,  86 Mich.  541 ;  s.  c.  24  Am.  St.  Eep. 
134;  quoting  and  applying  the  doc- 
trine laid  down  in  the  case  of  a  mining 
agent  in  Adams  Mining  Co.  v.  Senter, 
26  Mich.  73. 

"  Lyndon  Mill  Co.  v.  Lyndon  Liter- 
ary &c.  Inst.,  63  Vt.  581 ;  s.  c.  25  Am. 
St.  Rep.  783.  To  show  the  extent  of 
this  divergence,  it  is  proposed  to  throw 
into  contrast  passages  from  two  judi- 
cial opinions.  In  one  of  these  it  was 
said  by  Coulter,  J.:  —  "Who,  then, 
was  the  proper  person  to  make  the 
contract?  Certainly  the  president. 
We  must  bear  in  mind  that  these 
kind  of  artificial  men,  or  persons,  are 
becoming  very  common  in  this  State. 
The  Legislature  turns  them  out  almost 
as  rapidly  as  a  miller  does  his  grist. 
They  compose  a  new  element  or  in- 
gredient of  modern  society.  They 
contract  with  everybody,  and  about  all 
manner  of  things ;  and  they  contract 
by  their  chief  officers;  and  such  is 
their  usual  course  of  business.  The 
president  of  a  company  presents  him- 
self to  make  a  contract,  evidently  con- 
nected with  the  business.  He  declares 
the  object  and  purpose  of  the  con- 
tract. Who  doubts  him?  We  are  a 
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dealing  people.  Is  he  asked  to  pro- 
duce the  charter  and  the  books  of  the 
company  to  show  that  he  is  author- 
ized to  make  the  contract  secundum  ar- 
temf  Such  is  not  the  custom."  Steam 
Boat  Co.  V.  McCutcheon,  13  Pa.  St.  13. 
In  the  other  it  was  said  by  Start,  J. :  — 
"  He  could  preside  at  the  meetings  of 
the  board  of  trustees ;  beyond  this  he 
had  no  more  authority  than  a  single 
trustee.  A  single  trustee  or  director 
has  no  power  to  act  for  the  institution 
which  creates  his  ofiice,  except  in  con- 
junction with  others.  It  is  the  board 
of  trustees  or  directors  only  that  can 
act.  If  the  board  of  trustees  or  di- 
rectors makes  a  president,  trustee,  or 
any  other  person  its  oflScer  or  agent 
to  act  for  it,  then  such  oflScer  or  agent 
has  the  same  power  to  act,  within  the 
authority  delegated  to  him,  as  the 
board  itself.  His  authority  is,  in  such 
case,  the  authority  of  the  board." 
Lyndon  Mill  Co.  v.  Lyndon  Literary 
&c.  Inst.,  63  Vt.  581 ;  s.  c.  25  Am.  St. 
Eep.  783,  784. 

»  Farmers'  Bank  v.  McKee,  2  Pa. 
St.  318;  Westcott  v.  Atlantic  Silk  Co., 
3  Met.  (Mass.)  282,  290. 

*  Post,  §§  4643,  4655,  4749. 
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§  4618.  View  Whicli  Ascribes  to  Him  the  Powers  of  Gen- 
eral Agent  for  Ordinary  Business.  —  The  view  deducible  from 
these,  and  other  like  expressions  of  doctrine,  seems  to  be  that 
the  law  ascribes  to  the  president  of  a  business  corporation  the 
authority  of  its  general  agent  for  the  purpose  of  binding  it  by 
contracts  made  within  the  ordinary  scope  of  its  business,  and 
that,  in  the  absence  of  notice  to  the  contrary,  persons  dealing 
with  the  corporation  may  safely  act  upon  that  assumption.^  To 
use  an  every-day  illustration,  let  us  suppose  that  a  corporation 
is  formed  to  deal  in  a  certain  article  of  commerce.  Any  mem- 
ber of  the  public  can  safely  act  upon  the  assumption  that  the 
president  of  the  corporation  is  authorized  to  make  sales  for 
the  corporation  of  that  article  in  the  ordinary  course  of  its 
business,  and  no  resolution  of  its  directors  conferring  such 
authority  need  be  shown.^ 

§  4619.  View  "WWcli  Makes  his  Powers  Special  and 
Limited. — Opposed  to  these  views  are  many  holdings,  espe- 
cially in  early  pases,  which  make  the  powers  of  the  president 
of  a  private  corporation  very  special  and  limited.  The  theory 
of  these  cases  may  be  stated  to  be  that  the  directors,  and  not 
the  president,  wield  the  powers  of  the  corporation  and  exercise 
an  original,rather  than  a  delegated  authority;  that  the  presi- 
dent has  no  implied  authority,  by  virtue  of  his  office,  to  act 
as  the  agent  of  the  corporation,  but,  like  other  agents,  must 
derive  his  power  by  a  delegation  from  the  board  of  directors 
or  from  the  corporation;  and  hence  that  in  any  case,  where 
his  power  to  bind  the  corporation  is  challenged,  a  delegation 
of  power  from  the  board  of  directors,  either  in  express  terms 

^  Chicago  &c.  E.  Co.  T.  Boone  Co.,  geant,  17  Vt.  425.    President  and  secre- 

44  111.247;  Moser  v.  Kreigh,  49  111.  ton/ presumed  the  "  proper  officers"  to 

84,  86;  Voris  v.  Benshaw,  49  111.  425;  execute  an  assignment  in  pursuance 

all  citing  and  approving  Chicago  &c.  of  a  resolution  of  the  directors :  Car- 

E.  Co.  V.  Coleman,  18  111.  297;  «.  c.  roll  v.  Cone,  40  Barb.  (N.  Y.)  220; 

68  Am.  Dec.  544.    See  also  Smith  v.  Ceeder  v.  Loud  &  Sons'  Lumber  Co., 

Smith,  62  111.  493,  496 ;  Dougherty  v.  86  Mich.  541 ;  s.  c.  24  Am.  St.  Eep.  134. 
Hunter,  54  Pa.  St.  380;  Eichmond&c.  '  Horton  Ice-cream  Co.  v.  Merritt, 

E.  Co.i).  Snead,  19  Gratt.  (Va.)  354;  63  Hun  (N.  Y.),  628;  «.  c.  17  N.  Y. 

s.  c.  100  Am.  Dec.  670;  Ex  parte  Sar-  Supp.  718. 
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or  such  as  raay  be  implied  from  the  habit  of  acting  with  their 
apparent  consent,  must  be  shown.*  Support  for  this  view  has 
been  found  in  the  existence  of  statutes  declaring  that  "  the 
business  of  such  corporation  shall  be  managed  by  the  directors 
thereof,  subject  to  the  by-laws  and  votes  of  the  corporation,  and, 
under  their  direction,  by  such  officers  and  agents  as  shall  be 
duly  appointed  by  the  directors  or  by  the  corporation."^  But 
it  is  plain  that  the  conclusion  does  not  depend  upon  the 
existence  of  such  a  statute,  because  the  statute  merely  declares 
what  the  implication  of  the  common  law  would  be,  from  the 
very  existence  of  a  board  of  directors,  and  merely  makes  a 
formal  statement  of  the  powers  which  have  been  ascribed  to 
them  where  such  statutes  do  not  exist.  Under  this  rule,  in 
its  strictest  application,  the  functions  of  the  president  of  a 
corporation  are  limited  to  that  of  the  presiding  officer  of  the 
■  board  of  directors  when  in  session,  and  he  has  no  power  to 
represent  it  in  any  transaction  with  the  outside  public,  or  to 
act  as  its  contracting  agent  in  any  particular,  unless  the 
power  is  delegated  to  him,  but  stands  on  the  footing  of  any 
other  single  director,' 

§  4620.  This  View  Applied  to  the  Presidents  of  Banking 
Corporations.  —  Public  safety  and  convenience  as  strongly 
demand  that  a  power  shall  be  implied  in  the  president  of  a 
banking  corporation  to  bind  it  in  contracts  in  the  ordinary 
course  of  its  business,  as  in  the  case  of  any  other  business 
corporation.  But  judicial  authority  seems  to  be  opposed  to 
this  view,  while  at  the  same  time  being  inconsistent  with 


1  Holbrooke.  Fauquier &c.  Turnp.  Ill  Mass.  72;  s.  c.  15  Am.  Eep.  9; 

Co.,   3    Oranch  0.   0.   (U.   S.)   425;  Wait  «.  Nashua  Armory  Asso.  (N.  H.), 

Mount  Sterling  &c.  Turnp.  Eoad  Oo.  23  Atl.  Rep.  77;  14  L.  R.  A.  356;  34 

V.  Looney,  1  Met.  (Ky.)  550;  s.  c.  71  Cent.  L.  J.  119. 

Am.  Dec.  491;  Bacon  v.  Mississippi  '  Gen.  Laws  N.  H.,  ch.  148,  §  3; 

Ins.    Co.,    31    Miss.   116;   Dawes  v.  Gen.  Stats.  N.  H.,  ch..  134,  §  3;  Wait 

North  River  Ins.  Co.,  7  Cow.  (N.  Y.)  v.  Nashua  Armory  Asso.,  supra. 
462;   Titus  v.  Cairo  &c.  R.  Co.,    37  "  Lyndon  Mill  Co.  ij.  Lyndon  Liter- 

N.  J.  L.  98;  Walworth  County  Bank  ary  &c.  Inst.,  63  Vt.  581 ;  a.  c.  25  Am. 

V.  Farmers'  Loan  &c.  Co.,  14  Wis.  325 ;  St.  Rep.  783. 
Mahone  v.  Manchester  &c.  E.  Corp., 
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itself.  In  a  modern  case  where  the  subject  is  dealt  with  at 
length,  it  is  said,  adopting  the  conclusions  of  a  leading  work 
on  the  law  of  banking,^  that  very  few,  if  any,  powers  are 
ascribed  to  the  president  of  a  banking  corporation  by  impli- 
cation  of  law,  beyond  the  solitary  function  of  taking  charge  of 
the  litigation  of  the  bank.^  It  is  hence  held  that  he  has  no 
authority,  virtute  officii,  to  make  any  admissions  which  will 
release  the  maker  of  a  note  held  by  the  bank  from  his  legal 
responsibility  created  by  the  note.'  But  in  utter  contradiction 
of  this,  it  is  plain  that  the  concession  that  he  has  the  implied 
power  to  manage  the  litigation  of  the  bank  enables  him  to 
reach  the  same  result,  through  the  machinery  of  the  judicial 
courts,  by  instructing  the  attorney  of  the  bank  to  withdraw  a 
defense,  or  to  allow  judgment  to  go  against  the  bank,  or 
otherwise.  Nor  can  it  escape  attention  that  the  doctrine 
which  ascribes  to  him  the  power  to  control  the  litigation  of 
the  bank,  which  is  extraordinary  business,  and  which  at  the 
same  time  denies  to  him  the  power  to  bind  the  bank  by  con- 
tracts in  the  course  of  its  ordinary  business,  is  extremely 
illogical  and  absurd.  For  instance,  nothing  can  be  more 
illogical  than  a  decision  which  denies  to  him  the  power  to 
accept-  an  order  upon  a  third  person  in  satisfaction  of  certain 
notes  held  by  the  bank,  and  which  yet  ascribes  to  him  an 
ex  officio  power  to  control  the  general  litigation  of  the  bank.* 
It  is  reasoned,  in  an  early  case  in  New  Jersey,  that  the  powers 
of  the  president  of  an  incorporated  bank  are  more  difficult 
to  define  with  precision  than  those  of  the  cashier,  and  at 
the  same  time  not  so  important  as  those  of  the  cashier.  He 
is  the  president  of  the  board  of  directors,  but  does  not  possess 
the  powers  of  the  board.  He  is  a  member  of  the  board,  and 
in  the  absence  of  that  body,  is  intrusted  with  the  general 
supervision  of  the  concerns  of  the  bank.  His  powers  may,  in 
connection  with  those  of  the  cashier,  extend  to  all  ordinary, 

'  Morse  on  Banks  and  Banking,     Nat.  Bank  v.  Kimberlands,  16  "W.  Va. 
p.  128,  et  seq.  555,  578. 

2  Hodge  V.  First   Nat.    Bank,  22  "  Hodge  v.  First   Nat.   Bank,  22 

Gratt.  (Va.)  51,  58;  followed  in  First     Gratt.  (Va.)  51. 

*  First  Nat.  Bank  v.  Kimberlands,  16  W.  Va.  555,  565. 
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or  even  extraordinary  financial  operations  of  the  company; 
but  this  can  by  no  presumption  be  taken  to  include  the 
power  to  convey  the  corporate  real  estate  without  authority 
from  the  board  of  directors.^  But  at  the  same  time  it  is  con- 
ceded that,  as  in  the  case  of  other  agents,  the  president  of  a 
banking  corporation  may  acquire  larger  powers  than  those 
which- the  law,  as  thus  expounded,  ascribes  to  him,  by  being 
held  out  by  the  directors  to  the  public  as  possessing  them, 
and  by  being  suffered  by  the  directors  habitually  to  exercise 
such  powers  in  the  face  of  the  public.^ 

§  4621.  "What  He  can  do  under  the  Bule  Which  Ascribes 
to  Him  the  Powers  of  an  Ordinary  Business  Agent. —  Under 
this  theory  it  has  been  held  that  he  has  the  power  to  make 
ordinary  sales  in  the  course  of  business,  of  the  goods  or  com- 
modities in  which  the  corporation  deals;'  to  prosecute  and 
defend  the  ordinar}'  litigation  of  the  corporation  and  appoint 
attorneys  to  that  end;*  to  indorse  its  negotiable  paper  for  the 
purpose  of  transferring  title  to  it  in  the  ordinary  course  of 
business;^  to  make  a  promissory  note  in  settlement  of  an  ordi- 
nary obligation;  °  to  purchase  chattels  used  in  the  ordinary 

'  Leggett  V.  New  Jersey  Man.  Co.,  is  responsible,  and,  in  a  suit  against 

1  N.  J.  Eq.  541,  554;  s.  c.  23  Am.  Dec.  the  bank    from  which   money  was 

728.  thus  fraudulently  obtained,  that  bank 

2  Libby  v.  Union  Nat.  Bank,  99  may  set  off  the  amount.    City  Bank 

111.  622 ;  Neiffer  v.  Bank  of  Knoxville,  v.  Park  Bank,  32  Hun  (N.  Y.),  105. 
1  Head  (Tenn. ) ,  162 ;  Washington  Sav.  '  Horton  Ice-cream  Co.  i).  Merritt, 

Bank  ■;;.  Butchers'  &c.  Bank,  107  Mo.  63  Hun  (N.  Y.),  628;  s.  c.  17  N.  Y. 

133 ;  s.   c.  28  Am.  St.  Eep.  405 ;  17  Supp.  718. 

N.  W.  Eep.  644.    See  First  Nat.  Bank  *  Eeno  "Water  Co.  v.  Leete,  17  Nev. 

V.  Kimberlands,  16  "W.  Va.  555,  580,  203 ;  American  Ins.  Co.  v.  Oakley,  9 

where  there  is  a  considerable  disquisi-  Paige  (N.  Y.),  496;  s.  c.  38  Am.  Dec. 

tion  by  Green,  P.,  upon  the  extent  to  561,  564;  "Wetherbee  v.  Fitch,  117  111. 

which  this  principle  can  be  applied  in  67. 

the  case  of  the  president  of  a  bank.  *  Irwin  v.  Bailey,  8  Bisa.  (U.  S.) 

There  is  a  holding  to  the  effect  that  523 ;    Caryl    v.  McElrath,    3    Sandf. 

if  a  bank   permits  its  president  to  (N.  Y.)176;  Palmer  w.  Nassau  Bank, 

usurp  its  functions,  so  that  thereby  78  111.  380;  Howland  v.  Myer,  3  N.  Y. 

he  is  enabled  to  borrow  money  from  290. 

another  bank  by  means  of  fraudulent  *  Eichmond  &c.  E.  Co.  v.  Snead, 

representations,    and     retains     the  19Gratt.  ("Va.)  354;  s.c.  100  Am.Dec. 

money  thus  fraudulently  obtained,  it  670. 
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course  of  its  business;*  to  pay  a  broker  for  effecting  sales  of 
the  goods  in  which  the  corporation  deals; ^  to  make  such  an 
acknowledgment  of  a  debt  due  by  the  corporation,  it  being  a 
bank,  as  will  take  it  out  of  the  statute  of  limitations;'  to  take 
a  conveyance  of  land  to  himself  in  an  attempt  to  save  a  debt 
due  the  corporation — and  his  estate  will  be  protected  against 
consequent  loss;*  to  arrange  to  renew  a  debt  due  the  corpora- 
tion, it  being  a  bank;'  to  certify, under  the  charter,  that  the 
note  sued  on  is  the  bona  fide  property  of  the  incorporated 
bank  which  sues;'  to  authorize  a  broker  to  sell  certain  stock 
which  the  bank  has  taken  to  secure  a  loan;'  in  the  case  of  a 
bank  to  draw,  indorse,  and  accept  bills  of  exchange,  give  cer- 
tificates of  deposit,  etc.,  in  the  course  of  ordinary  daily  busi- 
ness;* and  to  assign  mortgages  given  by  the  subscribers  for 
their  shares,  the  same  being  payable  to  him.'  It  should  be 
carefully  kept  in  mind  that,  under  the  opposing  theories  already 
referred  to,  there  is  contrary  judicial  authority  on  nearly  every 
one  of  the  preceding  points. 

§  4622.  What  He  cannot  do.  —  In  order  to  steer  clear  of 
shoals  and  quicksands,  it  is  much  more  important  to  be 
enlightened  by  the  decisions  of  the  courts  in  regard  to  what  a 
president  of  a  business  corporation  cannot  do,  without  special 
authority  from  the  directors.  The  following  cases,  proceed- 
ing either  upon  the  theory  that  he  has  no  implied  or  ex  officio 
powers  as  contracting  agent  of  the  corporation,  or  else  that 
the  particular  act  is  beyond  the  scope  of  his  implied  or  ex 
officio  powers,  have  denied  to  him  the  power,  without  the 


•  Sparks  v.  Dispatcli  Transfer  Co.,  35  N.  Y.  St.  Eep.  665 ;  12  N.  Y.  Supp. 

104  Mo.  531;  s,  c.  24  Am.  St.  Bep.  861. 

351;  12  L.  E.  A.  714;  34  Am.  &  Eng.  »  Cake  v.  Pottsville  Bank,  116  Pa. 

Corp.  Cas.  373;  15  S.  W.  Eep.  417.  St.  264;  s.  c.  2  Am.  St.  Eep.  600. 

"  Northern  &c.  E.  Oo.  v.  Bastian,  "  Bancroft  v.  Branch  Bank,  1  Ala. 

15  Md.  494.  230. 

'  Morgan  v.  Merchants'  Bank,  13  '  Sistare  v.  Best,  16  Hun  (N.  Y.), 

Lea  (Tenn.),  234.  611. 

'  Brown  v.   Mechanics'    &c.   Nat.  *  Jones  v.  Hawkins,  17  Ind.  550; 

Bank,  58  Hun  (N.  Y.),  610,  mem.;  s.  c.  Allison  v.  Hubbell,  17  Ind.  559. 
»  Valk  V.  Crandall,  1  Sandf.  Ch.(N.  Y.)  179. 
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authorization  of  the  directors,  to  make  agreements  in  appar- 
ent violation  of  his  duty,  —  as  that  a  note  held  by  the  corpo- 
ration shall  be  given  up  at  maturity;^  or  to  stay  the  collection 
of  an  execution  against  the  estate  of  one  indebted  to  the  cor- 
poration;^ or  to  waive  the  terms  or  conditions  in  a  contract  of 
insurance;'  or  to  consent  to  an  arrangement  by  which,  in 
order  to  release  himself  as  indorser,  the  security  of  a  debt 
held  by  the  corporation  will  be  impaired;*  or  to  make  a  col- 
lusive  loan  of  the  funds  of  the  corporation,  it  being  a  bank, 
to  a  party  known  to  be  irresponsible;^  or  to  bind  the  corpo- 
ration by  acts  done  in  behalf  of  third  persons,  and  outside  of 
his  official  character/  or  by  acts  done  for  himself  person- 
ally;' or  to  bind  the  corporation  by  a  contract  with  an  architect 
to  make  plans  and  specifications  for  a  building  which  the  cor- 
poration has  been  created  to  erect;*  or  to  make  a  contract  for 
the  purchase  of  materials  to  be  used  in  repairing  a  building 
belonging  to  the  corporation;^  or  in  case  of  a  railroad  com- 
pany, to  make  a  sale  of  a  quantity  of  ties  belonging  to  the 
company,  in  payment  of  a  debt  due  by  the  company;'"  or  to 
sell  the  bonds  of  the  company,  or  to  make  a  power  of  attor- 
ney authorizing  another  person  to  sell  them;"  or,  in  case  of  a 
turnpike  company,  to  make  a  contract  for  the  doing  of  work 

'  Brouwer   v,  Appleby,   1   Sandf.  °  Wait  v.  Nashua  Armory  Asao. 

(N.  Y.)  158.  (N.  H.),  23  Atl.  Eep.  77. 

*  Spyker  v.  Spence,  8  Ala.  333.  '  Lyndon  Mill  Oo.  v.  Lyndon  Lit- 
'  Dawes  v.  North  Eiver  Ins.  Co.,  7  erary  &c.  Inst.,  63  Vt.  581;  s.  c.  25 

Cow.  (N.  Y.)  462.     Contra,  Haynes  Am.  St.  Eep.  783. 
V.  American  Popular  Life  Ins.  Co.,  3  "  Walworth  County  Bank  v.  Farm- 
Jones  &  Sp.  (N.  Y.)  266.  ers'  Loan  &c.  Co.,  14  Wis.  325.    As 

*  Gallery  v.  National  Exchange  to  the  power  of  the  president  of  a 
Bank,  41  Mich.  169 ;  s.  c.  32  Am.  Eep.  railroad  company  to  make  contracts 
149.  for  the  construction  of  the  road,  see 

<■  First  Nat.  Bank  v.  Eeed,  36  Mich.  Queen  v.  Second  Ave.  E.  Co.,  35  N.  Y. 

263.  Super.  Ct.  154 ;  Eisley  v.  Indianapolis 

«  St.  Nicholas  Ins.  Co.  v.  Howe,  7  &c.  E.  Co.,  4  Thomp.  &  C.  (N.  Y.)  14; 

Bosw.  (N.  Y.)  450;  First  Nat.  Bank  s.  c.  1  Hun  (N.  Y.),  202.    Compare 

V.  Bennett,  33  Mich.  520.  Alexander  v.  Brown,  9  Hun  (N.  Y.), 

'  Wisconsin  &c.  Bank  v.  Filer,  83  641. 
Mich.  496,  and  80  Mich.  67 ;  Hall  v.         "  Titus  v.  Cairo  &c.  K.  Co.,  87  N.  J. 

Auburn  Turnp.  Co.,  27  Cal.  255;  s.  c.  L.  98. 
87  Am.  Dec.  75. 
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and  labor  for  the  company;*  or,  in  case  of  a  railroad  com- 
pany, to  make  an  affidavit  of  local  prejudice  for  the  purpose 
of  removing  the  action  to  a  court  of  the  United  States;^  or, 
in  case  of  an  insurance  company,  to  indorse  and  negotiate 
securities  belonging  to  it;^  or,  in  case  of  a  manufacturing 
company,  to  make  a  contract  for  the  purchase  of  supplies, 
when  a  resolution  forbidding  such  a  purchase  stands  on  the 
books  of  the  company,  although  the  seller  has  no  notice  of 
the  resolution;''  or  to  change  contracts  authorized  by  the 
directors  after  they  have  been  made;^  or,  in  case  of  a  gravel 
road  company,  to  make  a  contract  for  the  grading  of  a  piece 
of  land  between  the  terminus  of  his  company's  road  and  that 
of  another  company;'  or,  in  case  of  a  banking  corporation, 
to  make  admissions  which  will  release  the  maker  of  a  note 
held  by  the  bank  from  his  legal  responsibility  created  by  the 
note;''  or  to  accept  an  order  upon  a  third  person  in  satisfac- 
tion of  notes  held  by  the  bank;'  or  to  convey  the  corporate 
real  estate;'  or  to  commence  actions  on  behalf  of  the  corpo- 
ration, or  bind  it  by  an  appearance  in  court;*"  or  confess  a 

'  Mount  Sterling  Turnp.  Road  Co.  '  First  Nat.  Bank  v.  Kimberlands, 

V.  Looney,  1  Met.  (Ky.)  550;  s.  c.  71  16  W.  Va.  555. 

Am.  Dec.  491.  '  Leggett  v.  New  Jersey  Man.  Co., 

'  Mahone    v.  Manchester  &c.  E.  1  N.  J.  Eq.  541 ;  s.  c.  23  Am.  Dec.  728. 

Corp.,  Ill  Mass.   72;   s.   c.   15  Am.  i»  Ellsworth  Woolen  Man.  Co.  v. 

Eep.  9.  Fance,  79  Me.  440;  s.  c.  10  Atl.  Eep. 

*  Marine  Bank  v.  Clements,  3  250 ;  Ashuelot  Man.  Co.  v.  Marsh,  1 
Bosw.  (N.  Y.)  600.  See  also  Leavitt  Cush.  (Mass.)  507;  Globe  Works  v. 
1).  Connecticut  Peat  Co.,  6  Blatchf.  Wright,  106  Mass.  207.  See  also 
(U.  S.)  139.  But  this  power  will  be  White  v.  Westport  Cotton  Man.  Co., 
implied,  as  incident  to  the  execution  of  1  Pick.  (Mass.)  215 ;  s.  c.  11  Am.  Dec. 
the  power  to  adjust  and  pay  all  losses  168 ;  Carver  Co.  v.  Manufacturers' 
of  the  company,  conferred  by  the  by-  Ins.  Co.,  6  Gray  (Mass.), 214 ;  Markey 
laws:  Baker  v.  Cotter,  45  Me.  236;  v.  Mutual  Benefit  Ins.  Co.,  103  Mass. 
TJnionlns.Co.i).  Greenleaf,64Me.l23.  78.     Contra,  Bright  v.  Metarie  Ceme- 

'  Westerfleld   v.    Eadde,    7    Daly  tery  Asso.,33La.  An.  58;  Eeno  Water 

(N.  Y.),  326.  Co.  V.  Leete,  17  Nev.  203;  American 

*  Western  E.  Co.  v.  Bayne,  11  Hun  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.), 
(N.  Y.),  166.  496;  a.  c.  38  Am.  Dec.  561;  Wether- 

«  Brooklyn  Gravel  Eoad  Co.  v.  bee  v.  Fitch,  117  111.  67;  Oakley  v. 
Slaughter,  33  Ind.  185.  Workingmen's    &c.     Soc,    2     Hilt. 

'  Hodge   V.  First  Nat.  Bank,  22     (N.  Y.)  487. 


Gratt,  (Ya.)  51. 
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judgment  against  the  corporation/  especially  in  favor  of  him- 
self, thus  getting  a  preference  over  other  creditors;^  or  to  give 
a  power  of  attorney  to  another  to  confess  such  judgment;' 
or,  under  any  theory  of  his  powers,  to  alien  the  corporate 
property,  except  in  the  ordinary  course  of  its  business/  or 
assign  its  property  for  the  benefit  of  its  creditors;^  or  con- 
sent to  the  appointment  of  a  receiver; °  or,  in  general,  release 
the  debts  due  to  the  corporation,  or  otherwise  give  away  its 
assets;^  or  relieve  against  the  forfeiture  of  the  shares  of  a 
member  for  the  non-payment  of  assessments  thereon;*    or 


*  Thew  V.  Porcelain  Man.  Co.,  5 
S.  0.  415 ;  Stokes  v.  New  Jersey  Pot- 
tery Co.,  46  N.  J.  L.  237 ;  Joliet  Elec- 
tric Light  Power  Co.  v.  Ingalls,  23  111. 
App.  45 ;  Adams  v.  Cross  Wood  Print- 
ing Co.,  27  111.  App.  313. 

*  Adams  v.  Cross  Wood  Printing 
Co.,  supra. 

'  Stokes  V.  New  Jersey  Pottery 
Co.,  46  N.  J.  L.  237.  Except  where 
he  has  authority  to  execute  a  con- 
tract for  property  purchased  by  the 
corporation,  which  contract  provides 
for  a  power  of  attorney  to  confess 
judgment  on  a  note  given  under  it : 
McDonald  v.  Chisholm,  131  111.  273; 
8.  c.  23  N.  E.  Rep.  596 ;  affirming  s.  c. 
30  111.  App.  176.  But  where  such  a 
power  is  formally  executed  under  the 
corporate  seal,  the  burden  is  on  the 
party  challenging  it:  Parker  v.  Ee- 
ceiver,  49  N.  J.  L.  465 ;  distinguishing 
Stokes  V.  New  Jersey  Pottery  Co.,  46 
N.  J.  L.  237. 

*  Stokes  V.  New  Jersey  Pottery 
Co.,  46  N.  J.  L.  237 ;  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320 ;  as  to  sell  judgments 
belonging  to  it:  Merchants'  Nat. 
Bank  v.  Pawls,  7  Ga.  191;  s.  c.  50 
Am.  Dec.  394.  Or  to  sell  the  safe  to 
pay  its  debts:  Asher  v.  Sutton,  31 
Kan.  286.  Or  to  sell  its  lands :  Fitz- 
hugh  V.  Pranco-Texas  Land  Co.,  81 
Tex.  306;  s.  c.  36  S.  W.  Pep.  1078. 
But  it  has  been  held  that  he  may, 
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without  special  authority,  transfer  a 
special  tax  bill :  Bambrick  v.  Camp- 
bell, 37  Mo.  App.  460 ;  or  make  ordi- 
nary sales  of  the  goods  in  which  the 
corporation  deals :  Horton  Ice-cream 
Co.  V.  Merritt,  43  N.  Y.  St.  Eep.  416; 
«:  c.  17  N.  Y.  Supp.  718. 

'  Hoyt  V.  Thompson,  5  N.  Y.  320 ; 
Gibson  v.  Goldthwaite,  7  Ala.  281; 
s.  c.  42  Am.  Dec.  592 ;  Hallowell  &c. 
Bank  v.  Hamlin,  14  Mass.  178 ;  Wal- 
worth County  Bank  v.  Farmers'  Loan 
&  Trust  Co.,  14  Wis.  325;  Luse  v. 
Isthmus  Transit  R.  Co.,  6  Or.  125; 
s.  c.  25  Am.  Eep.  506 ;  McKeag  v.  Col- 
lins, 87  Mo.  164;  Asher  v.  Sutton,  31 
Kan.  286. 

'  Walters  1).  Anglo-American  Mort- 
gage &c.  Co.,  50  Fed.  Eep.  316. 

'  Olney  v.  Chadsey,  7  E.  I.  224; 
Hodge  V.  First  Nat.  Bank,  22  Gratt. 
(Va.)  51 ;  Brouwer  v.  Appleby,  1 
Sandf.  (N.  Y.)  158;  Hone  v.  Allen,  1 
Sandf.  (N.  Y.)  171,  note;  Thompson 
V.  McKee,  5  Dak.  172;  s.  c.  37  N.  W. 
Eep.  367;  Eeynolds  &c.  Constr.  Co. 
V.  Police  Jury,  44  La.  An.  863 ;  s.  c.  11 
South.  Eep.  236;  Potts  v.  Wallace, 
146  U.  S.  689;  Bank  of  United  States 
V.  Dunn,  6  Pet.  (U.  S.)  51. 

«  Weeks  v.  Silver  Islet  &c.  Min. 
Co.,  55  N.  Y.  Super.  Ot.  1;  s.  c.  8 
N.  Y.  St.  Eep.  110.  But  it  has  been 
held  that  a  power  to  contract  carries 
with  it  a  power  to  release  the  contract : 


THE  PRESIDENT.     [4  Thomp.  Corp.  §  4623. 

bind  the  corporation  by  promissory  notes;  ^  or  borrow  money 
in  the  name  of  the  corporation  and  pledge  its  responsibility 
therefor;^  or  assign  its  assets  as  security  therefor;'  or  do 
any  act  which  has  the  effect  of  overruling  or  revoking  the 
action  of  the  directors;*  or  buy  or  sell  land  for  the  corpora- 
tion;* or,  in  case  of  a  railroad  company,  grant  trackage  rights 
over  its  land  for  999  years;*  or,  in  case  of  a  mining  com- 
pany, make  a  lease  of  any  portion  of  its  lands;'  or,  in  case 
of  a  bank,  dispose  of  notes  belonging  to  the  bank; '  or  charge 
the  bank  with  liability  for  a  special  deposit  contrary  to  its 
custom; '  or  to  honor  the  checks  of  a  corporation  holding  a 
claim  against  himself,  but  having  no  deposit  in  the  bank." 

§  4623.  Grrounds  on  "WMch  Persons  Dealings  with  Cor- 
porations Protected.  —  After  such  a  list  of  negations  upon 
the  powers  of  the  president  of  a  business  corporation,  the 
inquiry  will  arise  whether  there  are  any  legal  grounds  upon 
which  persons  dealing  with  such  bodies  through  their  chief 
officers  are  protected.     The  answer  is  that  the  risk  which  they 


Indianapolis  EoUing  Mill  Co.  v.  St. 
Louis  &c.  E.  Co. ,  120  U.  S.  256.  Other 
courts  have  upheld  his  power  to  com- 
promise with  debtors :  Belleville  Sav- 
ings Bank  v.  Winslow,  35  Fed.  Eep. 
471;  and  to  enter  a  remittitur  of  a 
judgment  after  having  arranged  for 
its  satisfaction :  Case  o.  Hawkins,  53 
Miss.  702. 

^  McOuUough  V.  Moss,  5  Denio 
(N.  Y.),  567;  Cattron  v.  First  Uni- 
versalist  Society,  46  Iowa,  106.  Con- 
tra, Eichmond  &c.  E.  Co.  v.  Snead, 
19  Gratt.  (Va.)  354 ;  s.  c.  100  Am.  Dec. 
670. 

'  Life  &c.  Ins.  Co.  v.  Mechanics' 
Fire  Ins.  Co.,  7  Wend.  (N.  Y.)  31;  , 
Hyde  v.  Larkin,  35  Mo.  App.  365. 

*  Hyde  v.  Larkin,  supra. 

*  Madison  Ins.  Co.  v.  Griffin,  3  Ind. 
277 ;  Tradesmap.'s  Nat.  Bank  v.  Man- 
hattan Lumber  Co.,  18  N.  Y.  Supp. 
920. 


'  Bliss  V.  Kaweah  Canal  &o.  Co., 
65  Cal.  502. 

*  Chicago  &c.  E.  Co.  v.  Union  Pac. 
E.  Co.,  47  Fed.  Eep.  15;  s.  c.  10  Eail. 
&  Corp.  L.  J.  283. 

'  Yellow  Jacket  &o.  Min.  Co.  v. 
Stevenson,  5  Nev.  224.  That  the 
president  of  a  building  association 
has  no  such  power,  see  Koch  v.  Na- 
tional &c.  Bldg.  Asso.,  35  111.  App. 
465;  s.  c.  affirmed  on  other  grounds, 
137  111.  497 ;  27  N.  E.  Eep.  530.  But 
he  may  lease  an  office  for  the  use  of 
the  corporation:  Steam-Boat  Co.  v. 
McCutcheon,  13  Pa.  St.  13. 

*  First  Nat.  Bank  v.  Lucas,  21  Neb. 
280. 

'.  Foster  v.  Essex  Bank,  17  Mass. 
479 ;  s.  c.  9  Am.  Dec.  168 ;  Austin  v. 
Daniels,  4  Denio  (N.  Y.),  299. 

1"  Dowd  V.  Stephenson,  105  N.  0. 
467 ;  s.  c.  10  S.  E.  Eep.  1101. 
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run  is  not  nearly  as  great  as  it  would  seem  to  be;  that  the 
foregoing  decisions,  when  their  facts  are  analyzed,  will  be 
found  to  comport,  for  the  most  part,  with  considerations  of 
natural  justice;  and  that  there  are  no  less  than  five  counter- 
vailing rules  or  principles,  upon  some  one  of  which  a  person 
dealing  with  such  a  corporation  through  its  president, can 
generally  plant  himself  in  case  the  .  corporation  attempts  to 
repudiate  the  transaction.  These  are:  1.  The  rule  that  the 
corporation  is  estopped  from  denying,  in  the  particular  instance, 
that  its  president  had  the  powers  which  it  has  customarily 
allowed  him  to  exercise  in  the  face  of  the  public.  This  simply 
requires  the  person  dealing  with  the  corporation  through  its 
president  to  prove  the  authority  of  the  president  in  the  most 
usual  way  of  proving  the  authority  of  other  agents,  —  by 
proving  that  the  corporation  held  him  out  to  the  public  as 
possessing  the  powers  which  he  exercised  in  the  given  case, 
whereby  they  have  become  estopped,  as  against  an  innocent 
person,  from  denying  that  he  rightfully  exercised  those  powers.* 
This  most  frequently  happens  in  cases  where  the  directors 
appoint  him  general  manager,  or  superintendent, or  managing 
agent,  by  whatever  name  called,  of  the  ordinary  business  cor- 
poration, —  in  which  case  the  law  assumes  that  they  intend  to 
confer  upon  him  the  ordinary  contracting  powers  which  belong 
to  such  an  agent,  and  will  protect  the  innocent  public  in  act- 
ing upon  that  assumption.'^     2.  The  principle  that  the  corpo- 


'  Oeeder  v.  Loud  &  Sons'  Lumber  Sav.  Bank  v.  Butchers'  &c.  Bank,  107 
Co.,  86  Mich.  541;  s.  c.  24  Am.  St.  Mo.  133;  s.  c.  17  S.  "W.  Eep.  644;  28 
Sep.  134;  49  N.  W.  Eep.  575;  Sher-  Am.  St.  Rep.  405;  Dougherty  w.  Hun- 
man  Center  Town  Co.  v.  Swigart,  43  ter,  54  Pa.  St.  380 ;  Martin  v.  Niagara 
Kan.  292 ;  s.  c.  19  Am.  St.  Eep.  137 ;  Falls  Paper  Man.  Co.,  44  Hun  (N.  Y.), 
Fitzgerald  &c.  Constr.  Co.  v.  Fitz-  130;  Marine  Bank  ?;.  Butler  Colliery 
gerald,  137  TJ.  S.  98;  First  Nat.  Bank  Co.,  23  N.  Y.  St.  Eep.  318;  s.  c.  5 
V.  Kimberlands,  16  W.  Va.  555 ;  Olcott  N.  Y.  Supp.  291 ;  Libby  v.  Union  Nat. 
V.  Tioga  &c.  E.  Co.,  40  Barb.  (N.  Y.)  'Bank,  99  111.  622. 
179 ;  Fitzhugh  v.  Franco-Texas  Land  "  Grand  Eapids  Safety  Deposit  Co. 
Co.,  81  Tex.  306;  s.c.  16  S.  W.  Eep.  v.  Cincinnati  Safe  &c.  Co.,  45  Fed. 
1078;  Neiffer  v.  Bank  of  Knoxville,  Eep.  671;  Seeley  v.  San  Jose  Inde- 
1    Head    (Tenn.),  162;    Washington  pendent  Mill  Co.,  59  Oal.  22;  Ceeder 
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ration,  after  having  received  the  benefits  or  frnits  of  the 
transaction,  is  estopped  from  repudiating  it  and  is  deemed  to 
have  ratified  it.^  3.  In  case  the  contract  is  evidenced  by 
a  sealed  instrument,  the  principle  that  the  presence  of  the 
corporate  seal  carries  with  it  a  presumption  of  antecedent 
authority  on  the  part  of  the  president  and  secretary  to  execute 
the  contract.^  It  is  true  that  this  evidence  is  not  conclusive, 
but  prima  facie  only;  for  clearly  the  president  of  a  corporation 
could  not  acquire  a  power,  not  conferred  upon  him  by  its  board 
of  directors, through  the  mere  unauthorized  use  of  the  corpo- 
rate seal.'  But  it  operates  to  shift  the  burden  of  proof  upon 
the  corporation,  and  to  make  it  incumbent  upon  it  to  prove 
that  the  officers  executing  the  sealed  instrument  did  so  with- 
out authority  and  through  an  improper  use  of  the  corporate 
seal;  and  no  matter  how  much  evidence  they  may  pile  up  in 
support  of  this  negative  proposition,  there  will  always  remain 
in  it  a  question  of  fact  for  a  jury. 

§  4624.  His  Authority  Provable  by  Parol. — 4.  If  these 
resources  fail,  and  if  the  person  dealing  with  the  corporation 
is  driven  to  make  proof  of  the  authority  of  its  president  to 
act  for  it  and  bind  it  in  the  particular  transaction,  then  there 
is  a  principle  that  this  proof  need  not  be  made  in  the  form  of 
a  resolution  of  the  board  of  directors,  duly  entered  upon  the 
records  of  the  corporation,  conferring  the  authority  upon 
the   president;    but  that   the   act   of   the  directors  may  be 

V.  Loud  &  Sons'  LumlDer  Co.,  86  Mich,  gomery  Land  Co.,  89  Va.  192 ;  s.  c.  15 

541 ;  s.  c.  24  Am.  St.  Rep.  134;  Hardy  S.  E.  Eep.  524 ;  Belleville  Sav.  Bank 

V.  Tittabawassee  Boom  Co.,  52  Mich.  v.  Winslow,  35  Fed.  Eep.  471;  Baga- 

45;  s.  c.  17  N.  "W.  Eep.  235;  Sparks  ley  v.  Pittsburgh  Iron  Co.,  146  Pa.  St. 

V.  Dispatch  Transfer  Co.,  104  Mo.  531 ;  478 ;  8.  c.  23  Atl.  Eep.  837 ;  Shaver  v. 

s.  c.  24  Am.  St.  Eep.  351;  15  S.  W.  Bear  Eiver  &c.  Co.,  10  Cal.  396. 
Eep.  417.    But  even  here  he  has  no  *  For  illustration,  see  Campbell  v. 

power  to  purchase  property  not  re-  Pope,  96  Mo.  468 ;  post,  §  5105. 
quired  for  the  common  purposes  of  °  Gibson   v.    Goldthwaite,  7  Ala. 

the  corporation :  Blen  v.  Bear  Eiver  281 ;  s.  c.  42  Am.  Dec.  592 ;  Luse  v. 

&c.  Man.  Co., 20  Cal.  602;  «.c.81Am.  Isthmus  Transit  E.  Co.,  6  Or.  125; 

Dec.  132.  s.  c.  25  Am.  Eep.  506 ;  Bliss  v.  Kaweah 

'■  West  Salem  Land  Oo.  v.  Mont-  Canal  &c.  Co.,  65  Cal.  502. 

3463 


4:  Thomp.  Corp,  §  4626.]     ministerial  officers  and  agents. 

shown  by. an  oral  vote;^   and  may  be  otherwise  proved  by 
parol/  and  often,  equally  well,  by  circumstantial  evidence.' 

§  4625.  His  Personal  Liability  for  Breacb  of  Warranty  of 
Agency.  —  5.  A  final  resource,  if  all  the  preceding  fail,  is  for 
the  person  dealing  with  the  corporation  to  proceed  against  the 
president  personally,  and  charge  him  for  a  breach  of  his  express 
or  implied  warranty  of  his  power  to  bind  the  corporation  by 
the  particular  contract, — the  principle  being  that  if  he  had 
falsely  held  himself  out  as  having  authority  from  the  corpora- 
tion to  make  the  particular  contract  for  it,  so  that  the  other 
contracting  party  loses  all  recourse  against  the  corporate 
funds,  then  the  law  gives  him  a  remedy  against  the  president 
of  the  corporation,  either  on  the  ground  of  tort  in  making 
fraudulent  representations  as  to  his  authority  in  the  premises, 
or  on  that  of  contract  in  expressly  or  impliedly  warranting 
that  he  had  such  authority, —  according  to  dififerent  theories 
prevailing  in  different  jurisdictions.* 

I  4626.  targ-er  Powers  Inferable  from  Usage,  Custom,  or 
Habit  of  Acting-.  —  On  a  principle  of  every-day  application 
in  respect  of  other  agents,^  it  may  be  safely  stated,  as  a  gen- 
eral proposition,  applicable  under  the  most  restricted  view 
of  his  powers,  that  where  the  president  of  the  corporation 
habitually  exercises  certain  powers  in  the  face  of  the  public,  he 
possesses  such  powers  de  facto,  if  that  expression  may  be  used; 
and  members  of  the  public  dealing  with  the  corporation  have 
the  right  to  assume  that  he  is  in  the  rightful  possession  of 
them.*     It  is  perhaps  merely  another  way  of  stating  the  same 

1  Clark  ».  Pratt,  47  Me.  55.  s.  c.  23  N.   E.  Eep.   596;  Sparks  v. 

'  Bank  of  United  States  v.  Dan-  Dispatch  Transfer  Co.,  104  Mo.  531; 

dridge,   12  Wheat.   (U.   S.)    64,   68;  s.  c.  24  Am.  St.  Eep.  351;  Cahill  v. 

Southern  Hotel  Co.  v.  Newman,  30  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl. 

Mo.  118;  Magill  v.  Kauftman,  4  Serg.  (Mich.)  124;  s.  c.  43  Am.  Dec.  457. 

&  E.  (Pa.)  317;  8.  c.  8  Am.  Dec.  713;  *  Ante,  §§  218,  417,  4135;  Nelligan 

and  other  cases  without  number.  v.  Campbell,  20  N.  Y.  St.  Eep.  234. 

»  Fifth  Nat.  Bank  v.  Navassa  Phos-  »  Post,  §  4881. 

phate  Co.,  119  N.  Y.  256 ;  Shimmel  v.  »  Olcott  v.  Tioga  E.  Co.,  40  Barb. 

Erie  E.  Co.,  5   Daly   (N.  Y.),  396;  (N.  Y.)  179;  Ceeder  ?>.  Loud  &  Sons' 

McDonald  v.  Chisholm,  131  111.  273 ;  Lumber  Co.,  86  Mich.  541 ;  «.  c.  24 
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legal  truth  to  say  that  the  public  may  infer  the  rightful  pos- 
session of  certain  powers  by  the  president  of  a  corporation, 
from  the  habitual  ratification  by  the  directors  of  his  acts  done 
in  the  exercise  of  such  powers.^  Thus,  although  in  the 
absence  of  the  regular  cashier  of  a  banking  company,  a  person 
was  appointed  to  discharge  his  duties,  yet  if  it  was  the  custom 
of  the  president  to  sign  checks  when  the  regular  cashier  was 
absent,  a  check  so  signed  will  be  binding  upon  the  bank.^  So, 
where  the  president  of  a  banking  corporation  had  been  for 
several  years  in  the  entire  control  of  its  business,  without  any 
interference  from  the  directors,  this  will  be  evidence  of 
authority,  without  their  concurrence,  to  make  an  arrangement, 
advantageous  to  the  bank  and  to  its  stockholders,  for  an 
extension  of  the  time  of  payment  of  its  debts,  to  enable  him  to 
close  up  its  business  and  realize  on  its  assets.^  So,  if  the 
president  of  a  company  has  been  in  the  habit  of  acting  as  a 
business  agent  for  the  company,  with  its  knowledge  and  with- 
out objection,  actual  authority  will  be  inferred  from  such  factj 
and  the  company  will  be  bound  by  his  acts  done  as  such 
agent.*  So,  although  the  president  of  a  corporation  has  not 
ordinarily  the  power  to -borrow  money, ^  yet  the  power  of  the 
president  of  a  manufacturing  corporation  to  borrow  money 
for  it,  and  to  give  its  paper  therefor,  may  be  inferred  from  the 
fact  that  he  has  long  been  accustomed,  without  interference, 
to  conduct  its  entire  business.^  So,  the  president  of  a  lumber 
company  who,  while  in  open  and  notorious  charge  of  the 
business,  employs  a  sawyer  for  an  entire  season,  will  be  pre- 

Am.St.  Eep.  134;  49]Sr."W.Eep.575;  'Washington      Sav.      Bank     v. 

Oity    Bank   v.  Park  Bank,  32  Hun  Butchers'  &c.  Bank,  107  Mo.  133 ;  s.  c. 

(N.  y.),    105;    First    Nat.     Bank    v.  28  Am.  St.  Rep.  405;  17  S.  W.  Eep. 

Kimberlands,   16    W.  Va.  555,   580;  644. 

Fitzgerald  &c.   Oonstr.   Oo.   v.   Fitz-  *  Dougherty  v.  Hunter,  54  Pa.  St. 

gerald,  137  U.  S.  98 ;  Sherman  Center  380. 

Town  Oo.  V.  Swigart,  43  Kan.  292;  =  Post,  §  4644.    Compare,  §  4748. 

s.  c.  19  Am.  St.  Eep.  137.  *  Martin  v.  Niagara  Falls  Paper 

1  See    Fitzhugh    v.    Franco-Texas  Man.  Co.,  44  Hun  (N.  Y.),  130.     See 

Land  Co.,  81  Tex.  306;  s.  c.  16  S.  W.  also  Marine  Bank  v.  Butler  Colliery 

Eep.  1078.  Co.,  23  N.  Y.  St.  Eep.  318 ;  s.  c.  5 N.  Y. 

*  Neiffer  v.  Bank  of  Knoxville,  1  Supp.  291. 


Head  (Tenn.),  162. 
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sumed,  ia  the  absence  of  contrary  evidence,  to  have  authority 
to  do  so.'  So,  a  construction  company,  whose  president  had 
general  charge  and  control  of  its  business,  and  who  has  been 
permitted  by  the  directors  to  execute  and  indorse  notes  and 
drafts  for  the  purpose  of  raising  money  to  conduct  the  cor- 
porate business,  is  liable  for  the  amount  of  notes  executed  by 
the  president  to  pay  off  debts  due  from  the  company,  and  it 
cannot  defend  against  such  notes  on  the  ground  that  they 
were  not  executed  with  all  the  formalities  required  by  the  by- 
laws and  articles  of  association.  And  one  who  indorses  these 
notes  at  the  request  of  the  president,  and  is  compelled  to  pay 
them  in  order  to  protect  his  indorsement,  is  not  a  volunteer, 
but  can  recover  the  amount  from  the  company.^  So,  the 
president  of  a  banking  corporation  may,  with  the  concurrence 
of  the  board  of  directors,  as  shown  by  a  long-continued  custom, 
assume  the  powers  of  a  general  manager  of  the  affairs  of  the 
bank,  and  in  such  capacity  may  purchase  real  estate  in  satisfac- 
tion of  debts  due  the  bank.'  On  the  other  hand,  the  habitual 
ratification,  by  the  board  of  directors  of  a  land  company,  of 
sales  made  by  the  president,  of  the  land  of  the  corporation, 
reserving  a  vendors'  lien,  gives  the  president  no  authority  to 
sell  land  without  reserving  such  lien,  especially  where  it  is  the 
invariable  custom  of  the  country  to  make  such  reservation.* 

§  4627.  His  Powers  when  Also  General  Managrer. —  It  is 

plain  from  wjiat  has  just  preceded  that  where  the  president 
of  a  corporation  acts  as  the  general  manager  of  its  business, 
either  by  express  appointment  from  the  board  of  directors,  or 
by  their  tacit  consent,  larger  powers  may  be  ascribed  to  him, 
even  under  the  theory  by  which  his  powers  are  most  limited, 
on  the  principle  that  he  is  thereby  held  out  by  the  directors  as 
possessing  the  ordinary  powers  incident  to  the  office  or  agency 
of  general  manager,  with  which  they  have  clothed  him.     If 

^  Ceeder  v.  Loud  &  Sons'  Lumber  '  Libby  v.  Union  Nat.  Bank,  99 

Co.,  86  Mich.   541;    s.  c.  24  Am.  St.  111.622. 
Eep.  134 ;  49  N.  W.  Eep.  575.  *■  Fitzhugh  v.  Franco-Texas  Land 

2  Fitzgerald    &c.    Oonstr.    Go.  v.  Co.,  81  Tex.  306;  s.  c.  16  S.  W.  Eep. 

Fitzgerald,  137  U.  S.  98.  1078. 
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he  has  been  so  held  out  and  has  been  permitted  in  that  char- 
acter to  make  contracts  for  the  corporation,  it  M'ill  not  be 
allowed  to  escape  its  liability  upon  a  contract  so  made  by  him, 
on  the  ground  that  the  same  was  made  without  its  knowledge 
or  concurrence.^  But  the  same  conclusion  is  equally  sup- 
portable on  the  theory  of  a  direct  delegation  of  authority;  for 
by  appointing  him  to  the  office  of  general  superintendent  or 
manager,  the  directors  necessarily  invest  him  with  the  powers 
incident  to  that  office  or  agency.*  We  have  had  occasion  to  note 
decisions, under  the  strict  rule  which  makes  the  power  of  the 
president  as  contracting  agent  no  greater  than  that  of  a  sin- 
gle director,  to  the  effect  that  he  cannot  bind  the  corporation 
by  making  a  contract  for  labor  or  materials  in  the  ordinary 
course  of  its  business;'  but  a  just  limitation  of  this  principle 
has  been  held  to  be,  that  where  the  president  of  a  manufac- 
turing corporation  is  placed  in  the  active  management  of  its 
business,  he  will  be  presumed,  in  the  absence  of  proof  of  any 
limitation  of  his  authority,  or  that  the  authority  in  question 
has  been  conferred  upon  some  other  person,  to  have  authority 
to  employ  labor  by  the  season  in  the  ordinary  business  of  the 
corporation.*  So,  the  president  and  the  superintendent  of  a 
boom  company  have,  unless  restrained  by  the  articles  or  by-laws, 
the  authority  to  hire  men  to  carry  on  the  company's  business; 
and  a  resolution  by  the  board  of  directors,  authorizing  the 
employment  of  a  certain  class  of  men  at  a  cestain  rate  of  com- 
pensation is  in  no  sense  a  restriction  of  the  power  of  the 
company,  through  its  officers,  to  hire  other  men  than  those 
alluded  to  on  the  same  terms.^  So,  where  the  president  of  a 
corporation  had,  in  the  ordinary  management  of  its  business, 
frequently  purchased  mules  and  executed  the  notes  of  the  cor- 
poration therefor,  which  the  corporation  had  always  paid,  it 
was  not  allowed  to  repudiate  such  a  purchase,  as  against  one 

'  Grand  Rapids  Safety  Deposit  Co,  *  Ceeder  v.  Loud  &  Sons'  Lumber 

V.  Cincinnati  Safe  &c.  Co.,  45  Fed.  Co.,  86  Mich.  541;  s.  c.  24  Am.  St. 

Eep.  671.  Eep.  134. 

'  See  Seeley  v.  San  Jose  Indepen-  *  Hardy   v.  Tittabawassee    Boom 

dent  Mill  Co.,  59  Cal.  22.  Co.,  52  Mich.  45;  s.  c.  17  N.  "W.  Eep. 

•  Ante,  §  4622.  235. 
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who  had  no  reason  to  suppose  that  the  purchase  had  not  been 
made  for  the  corporation,  as  the  president  represented  it  to 
be.^  Insurance  companies,  it  is  well  known,  transact  their 
business  through  a  variety  of  agents  in  different  places.  The 
president  of  such  a  corporation  is  presumed  to  have  authority 
to  communicate 'instructions  to  such  an  agent,  authorizing  him 
to  receive  premiums  and  to  agree  to  make  insurances;  and  in 
so  doing  the  president  is  presumed  to  act  by  authority  of  the 
corporation  until  the  contrary  is  shown.^  But  even  when 
exercising  the  powers  of  general  manager  of  the  business  of 
the  corporation,  the  president  can  act  only  upon  matters  aris- 
ing in  the  ordinary  course  of  business  of  the  corporation. 
His  authority  does  not,  for  instance,  extend  to  the  purchase 
of  property  not  required  for  the  common  purposes  of  the  cor- 
poration.* Nor  has  the  president  of  a  business  corporation 
any  power  as  such  to  appoint  a  general  business  manager  for 
the  corporation  without  the  consent  of  the  directors.* 

§  4628.  Bflfect  of  By-laws  or  Other  Private  Instruments 
Restraining-  his  Powers. — In  those  jurisdictions  where  the 
view  prevails  that  the  president  of  a  private  corpoi'ation  has 
no  implied  or  ex  officio  power  to  act  as  contracting  agent  for 
the  corporation,  but  that  all  such  powers  must  be  sought  for, 
either  in  a  direct  grant  from  the  directors  or  in  that  species 
of  grant  which  is  implied  from  the  habit  of  exercising  cer- 
tain powers, — it  will  follow  that  a  by-law  of  the  corporation 
restraining  his  powers  will  be  immaterial,  and  that  the  admis- 
sion in  evidence  of  such  a  by-law,  for  the  purpose  of  proving 
that  the  president  had  no  power  to  bind  the  corporation  by  a 
contract  in  a  given  instance,  will  not  work  a  reversal.'  On 
the  other  hand,  a  by-law  restraining  the  powers  of  the  presi- 
dent of  a  corporation  so  as  to  make  them  less  than  those 

^  Sparks  v.  Dispatch  Transfer  Co.,  *  Vogel  v.  St.  Louis  Museum,  8  Mo. 

104  Mo.  531 ;  s.  c.  24  Am.  St.  Eep.  351 ;  App.  587. 
15  S.  W.  Eep.  417.  '  Wait  v.  Nashua  Armory  Asso. 

2  Perkins  v.  Washington  Ins.  Co.,  (N.  H.),  23  Atl.  Eep.  77 ;  s.  c.  14  L.  K. 

4  Oow.  (N.  Y.)  645.  A.  356;  84  Gent.  L.  J.  119. 

°  Blen  V.  Bear  Elver  &c.  Man.  Co., 
20  Oal,  602 ;  s.  c.  81  Am.  Dec.  132. 
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ascribed  to  such  officers  by  the  law  of  the  jurisdiction,  or  less 
than  those  habitually  exercised  by  the  particular  officer,  will 
not  affect  the  rights  of  a  party  dealing  with  the  corporation 
through  its  president,  unless  the  by-law  is  brought  to  his 
notice.^  This  will  be  true  of  contracts  directly  connected 
with  the  proper  business  of  the  company,  and  out  of  which  it 
has  derived  a  profit.^  Again,  although  the  by-laws  of  a  cor- 
poration give  its  president  power  to  make  contracts  and  exe- 
cute conveyances,  yet  where  a  contract  is  made  directly  with 
the  corporation  and  recorded  on  its  books,  any  instruments 
executed  by  the  president  in  carrying  such  contract  into  effect, 
are,  so  far  as  they  depart  from  tlie  terms  of  the  contract,  prima 
Jade  unwarranted.' 

§  4629.  His  Power  Touching'  the  Prosecutiorf  and  Defense 
of  Suits.  —  We  have  already  had  occasion  to  note  an  incon- 
gruous theory  under  which  the  power  to  prosecute  and  defend 
actions  for  the  corporation  is  perhaps  the  only  power  ascribed 
by  implication  of  law  to  its  president.*  Contrary  to  this,  there 
are  many  holdings  which  deny  to  the  president  of  a  business 
corporation  the  inherent  power  to  commence  actions  on  behalf 
of  the  .corporation,  or  to  bind  it  by  an  appearance  in  court;* 
or  to  bind  it  by  the  employment  of  counsel  so  as  to  make  it 
liable  for  the  services  of  such  counsel.*  On  the  other  hand, 
it  has  been  held  that  the  president  of  a  corporation  has  the 
power  to  institute  suit  to  enjoin  a  party  from  illegally  using 
water  belonging  to  the  corporation.'  It  has  also  been  held 
that  he  has  power  to  authorize  an  attorney  to  do  appropriate 

^  AnU,   §   942;    Smith   v.  Martin  Wright,  106  Mass.  207,  216.    See  also 

Anti-Fire  Car  Heater  Co.,  12  Eail.  &  White  v.  Westport  Cotton  Man.  Co., 

Corp.  L.  J.  55;  a.  c.  19  N.  Y.  Supp.  1  Pick.  (Mass.)  215;  s.  c.  11  Am.  Dec. 

285.  168;    Carver   Co.   v.   Manufacturers' 

"  Ibid.  Ins.  Co.,  6  Gray  (Mass.),  214 ;  Markey 

»  East  Rome  Town  Co.  v.  Brewer,  v.  Mutual  Benefit  Ins.  Co.,  103  Mass. 

80  Ga.  258 ;  s.  c.  7  S.  E.  Eep.  273,  78. 

*  Ante,  §  4620.  "  Bright    v.    Metairie     Cemetery 

"  Ellsworth  Woolen  Man.  Co.   v.  Asso.,  33  La.  An.  58. 

Paunce,  79  Me.  440,  442 ;  s.  c.  10  Atl.  '  Keno  Water  Cis.  v.  Leete,  17  Nev. 

Eep.  250 ;  Ashuelot  Man.  Co.  v.  Marsh,  203. 

1  Cush.  (Mass.)  507 ;  Globe  Works  v. 
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acts  on  behalf  of  the  corporation  and  touching  its  business; 
and  an  attorney  authorized  by  the  president  of  a  corporation 
to  act  in  its  behalf  will  be  presumed  to  have  been  properly 
authorized;  and  if  the  president  has  exceeded  his  authority 
in  appointing  the  attorney,  it  is  a  matter  between  him  aud 
the  corporation,  to  which  he  is  answerable.^  And  where  the 
president  of  a  private  business  corporation  has  previously  been 
its  attorney  and  has  general  charge  of  its  business,  authority 
on  his  part  to  employ  attorneys  is  implied.^  The  president  of 
a  corporation,  appearing  for  the  body  in  a  civil  action,  must 
be  regarded  as  its  attorney  in  fact  for  this  purpose,'  although 
the  suit  must  be  filed  against  the  corporation  by  name,  and 
not  against  its  president  as  such  officer.*  Conversely,  a  decla- 
ration by  one  styling  himself  president,  etc.,  is  not  a  declara- 
tion of  the  corporation  as  plaintiff.  In  such  a  case  the  title 
of  office  is  merely  descriptio  personse.^  An  affidavit  made  by 
the  president,  secretary,  or  other  proper  officer  or  agent  of  the 
corporation,  where  the  corporation  is  a  party  to  the  suit,  is, 
in  legal  contemplation,  an  affidavit  made  by  such  party." 

§  4630.  Cannot  Confess  a  Judg-ment  against  the  Corpo- 
ration.—  The  weight  of  authority'  is  that  the  president  of 
a   corporation    has   no   inherent   power,    either    by    himself 


'  American  Ins.  Co.  v.  Oakley,  9  ident  of  a  corporation  in  whose  name 

Paige  (N.  Y.),  496;  s.  c.  38  Am.  Dec.  an  action  has  been  brought:  Wright 

561,  564.  V.  Eogers,  26  Ind.  218. 

*  Wetherbee  v.  Fitch,  117  111.  67.  *  Ogdensburgh  Bank  v.  Van  Rens- 

»  Oakleyi).Workingmen's&c.  Soc,  selaer,  6  Hill  iN.  Y.),  240;  Delafield 

2  Hilt.  (N.  Y.)  487.    A  banking  asso-  v.  Kinney,   24  Wend.   (N.  Y.)   345; 

elation,    organized    under   the    New  Pentz  v.  Sackett,  Hill  &  D.  (N.  Y.) 

York  banking  law  of  1838,  might  be  113. 

sued  in  the  name  of  its  president;  *  Hunt  v.  Van  Alstyne,  25  Wend. 

but  in  such  suit  the  debt  or  contract  (N.  Y.)  605. 

must  be  laid  as  that  of  the  corpora-  °  New  Brunswick   Steamboat   &c. 

tion,  not  as  that  of  "the  defendant."  Co.  ■;;.  Baldwin,  14  N.  J.  L.  440;  Ex 

Delafield  v.  Kinney,  24  Wend.  (N.  Y.)  parte  Sargeant,  17  Vt.  425. 

345 ;  Ogdensburg  Bank  v.  Van  Kens-  '  To  the  contrary,  see   Ghamber- 

selaer,  6  Hill  (N^  Y.),  240.    Compare  lin  v.  Mammoth  Mining  Co.,  20  Mo. 

Huntw.VanAlstyne,25Wend.  (N.  Y.)  96. 

605.    Effect  of  the  death  of  the  pres- 
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aloae,*  or  in  connection  with  some  other  ministerial  ofiBcer, 
such  as  the  treasurer,^  either  to  confess  a  judgment  against 
the  corporation  or  to  make  a,  power  of  attorney  to  confess  such 
a  judgment.  Nor  is  the  mere  fact  that  the  president  is  the 
owner  of  most  of  the  stock,  and  is  also  the  superintendent 
and  treasurer  of  the  corporation,  and  accustomed  to  borrow 
money  for  its  use,  evidence  of  the  possession  of  such  au- 
thority.' For  stronger  reasons,  the  president  and  an  inferior 
ministerial  officer  will  not  be  allowed,  the  corporation  being 
insolvent,  to  confess  a  judgment  in  their  own  favor,  thereby 
preferring  themselves  as  creditors;  but  in  such  a  case  other 
creditors  may  compel  them  to  account  for  what  they  have 
received  under  the  judgment  so  confessed.*  But  it  is  con- 
sistent with  this  doctrine  to  hold  that, where  the  president  of 
a  corporation  has  authority  to  execute  a  contract  for  property 
purchased  by  the  corporation,  which  contract  provides  for  a 
power  of  attorney  to  confess  judgment  on  a  note  given  under 
it,  he  can  execute  such  power  of  attorney.'  The  rule  which 
denies  this  power  to  the  president  of  a  corporation  has  been 
taken  subject  to  another  rule,  hereafter  considered,"  which  is 
that  where  an  instrument  is  formally  executed  under  the  seal  of 
the  corporation,  the  presence  of  the  seal  implies  an  antecedent 
authorization,  and  casts  the  burden  of  showing  that  there  was 
no  authority  upon  the  party  challenging  it.''  But  it  is  difficult 
to  understand  how  the  presence  of  the  seal  could  affect  any 
other  question  beyond'  that  of  the  mere  burden  of  proof;  for, 
as  already  suggested,  if  the  president  of  a  corporation  is  with- 


'  Thew   V.    Porcelain    Man.    Co.,  "  McDonald  v.  Ohisholm,  131  111. 

5S.0.  415;  Stokes  I).  New  Jersey  Pot-  273;  s.c.  23  N.  E.  Eep.  596;  afflrm- 

tery  Co.,  46  N.  3.  L.  237;  Joliet  Elec-  ing  g.  c.  30  111.  App.  176. 
trie  Light  Power  Co.  v.  Ingalls,  23  *  Post,  §  5105. 

111.  App.  45.  '  Parker  v.  Eeceiver,  49  N.  J.  L. 

^  Adams  v.  Cross  Wood  Printing  465.    On  this  ground  the  court  dis- 

Co.,  27  111.  App.  313.  tinguished  its   previous  decision  in 

'  Stokes  J).  New  Jersey  Pottery  Co.,  Stokes  v.  New  Jersey  Pottery  Co.,  46 

46  N.  J.  L.  237.  N.  J.  L.  237,  where  the  power  was 

*  Adams  v.  Cross  Wood  Printing  not   executed   under   the   corporate 

Co.,  27  111.  App.  313.  seal. 
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out  power  to  bind  it  by  a  given  act,  he  cannot  acquire  that 
power  by  an  unauthorized  use  of  the  corporate  seal.^ 

§  4631.  His  Power  to  Revive  Debts  Barred  by  liimitation. 

It  has  been  held  that,  where  the  president  of  a  bank  has  the 
power  to  take  a  claim  against  the  bank  out  of  the  operation  of 
the  statute  of  limitations,  the  power  njay  be  exercised  out  oj 
the  State  where  the  bank  is  situated  as  well  as  in  it  ;  and  that 
such  power  Is  not  affected  by  the  fact  that  the  president,  in 
his  individual  capacity,  is  a  guarantor  of  the  debtor.^ 

§  4632.  His  Power  to  Alien  Corporate   Property.  —  The 

widest  theory  of  the  ex  officio  or  implied  powers  of  the  president 
of  a  corporation  extends  no  further  than  to  ascribe  to  him  the 
power  to  sell  or  otherwise  dispose  of  its  property  in  the  ordi- 
nary course  of  its  business.  Under  this  theory,  a  power  will 
be  implied  in  the  president  of  a  manufacturing  company  to 
sell  its  goods  which  have  been  manufactured  by  it  for  the 
purpose  of  being  sold  —  that  is  to  say,  to  sell  the  goods  of  its 
ordinary  manufacture.'  So,  in  the  case  of  a  corporation  —  of 
which  there  are  many  —  organized  for  the  purpose  of  mer- 
chandising merely,  power  would  be  implied  in  its  president  to 
sell  its  goods  in  the  ordinary  course  of  trade.  So,  as  here- 
after seen,^  power  may  be  easily  implied  in  the  president  of  a 
business  corporation  to  indorse  its  commercial  paper  for  the 
purpose  of  transferring  it  and  passing  title  to  it  in  the  ordi- 
nary course  of  its  business.  But  outside  of  its  ordinary  busi- 
ness, the  president  of  a  corporation  has  no  implied  or  ea;  officio 
power  to  alien  its  property.*  So,  it  has  been  held  that  where 
a  special  tax  bill  has  been  issued  by  a  municipal  corporation 
to  a  private  corporation,  which  has  supplied  materials  for  a 
municipal  improvement,  an  assignment  of  such  tax  bill,  by 

•  Gibson  V.  Goldthwaite,  7  Ala.  281 ;  s.  c.  42  Am.  Dec.  592. 
'  Morgan  v.  Merchants'  Bank,  13  *  Post,  §  4638. 

Lea  (Tenn.),  234.  '  Stokes  v.  New  Jersey  Pottery  Co., 

'  Horton  Ice-cream  Co.  v.  Merritt,  46  N.  J.  L.  237 ;  Hoyt  v.  Thompson, 

43  N.  Y.  St.  Eep.  416;  s.  c.  17  N.  Y.  5  N.  Y.  320. 
Supp.  718. 
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the  president  of  the  private  corporation,  to  a  third  person,  is 
presumptively  the  act  of  the  corporation;  so  that  proof  of  a 
special  authority  on  his  part  to  assign  the  tax  bill  is  not 
required;  and  this  although  the  assignment  is  not  under  the 
corporate  seal.'  On  the  other  hand,  and  following  the 
restricted  theory  of  his  powers  already  noticed,^  it  has  been 
held  that  the  president  of  a  bank  cannot,  without  special 
authority,  sell  judgments  which  are  the  property  of  the  bank;' 
nor  sell  the  safe  of  the  bank  to  pay  its  debts.''  Nor  has  the 
president  of  a  railroad  company  the  power,  ex  officio,  to  confer 
upon  a  director  in  the  company  a  power  of  attorney  to  sell  its 
bonds;  but  the  authority  of  the  president  to  execute  such  power 
of  attorney  must  be  shown.'  It  clearly  follows  that  an  author- 
ity given  by  statute  to  the  president  of  a  corporation  to  execute 
conveyances  of  its  lands,  confers  upon  him  no  authority  to 
make  sales  of  such  lands.  Such  a  statute  goes  no  further  than 
to  make  the  president  —  what  he  ordinarily  is  —  the  agent  of 
the  corporation  to  formally  execute  its  deeds  of  conveyance.^ 
But  authority  conferred  upon  the  president  of  a  bank  to  sell 
and  convey  premises,  implies  a  power  to  negotiate  and  make  a 
bargain  with  the  purchaser,  prior  to  the  conveyance;  there- 
fore, such  officer  has  power  to  execute  a  bond  binding  the 
corporation  to  making  the  conveyance.^ 

§  4633.  May  Acquire  Sucli  Power  by  Express  Authoriz- 
ation or  by  TJsagre.  —  Although  the  president  of  a  bank  or 
other  corporation  has  no  power,  ea;  officio,to  transfer  the  property 
and  securities  of  the  corporation,*  yet  this  officer  may  be  author- 
ized to  act  for  the  corporation  in  this  particular,  either  by  the 
charter,  the  by-laws,  or  by  a  resolution  of  the  board  of  direct- 


'  Bambrick  v.  Campbell,  37  Mo.  '  Fitzhugh  v.  Franco-Texas  Land 

App.  460.  Co.,  81  Tex.  306;  s.  c.  16  S.  W.  Eep. 

'Ante,  ^4619.  \  1078. 

"  Merchants'  Bank  v.  Eawls,  7  Ga.  '  Augusta  £ank  v.    Hamblett,  35 

191 ;  s.  c.  50  Am.  Dec.  394.  Me.  491. 

*  Asher  v.  Sutton,  31  Kan.  286.  "  Parker,  0.  J.,  in  Hallowell  &c. 

^  Titus   V.    Cairo  &c.  E.    Co.,  37  Bank  v.  Hamlin,  14  Mass.  178, 180. 
N.  J.  L.  98. 
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ors  to  this  effect.'  In  this  way  he  may  acquire  any  power 
which,  under  principles  already  considered,  they  are  capable 
of  delegating  to  him.*  More  frequently,  however,  it  can  only 
be  shown  that  the  exercise  of  this  authority  by  the  president 
is  in  accordance  with  the  recognized  usage  of  the  corporation, 
which  will  be  sufficient.* 

§  4634.  Cannot  Assig-n  its  Property  for  the  Benefit  of 
its  Creditors.  —  Under  no  theory  of  the  implied  or  ex  officio 
powers  of  the  president  of  a  corporation  can  he  assign,  mort- 
gage, or  otherwise  dispose  of  its  property  for  the  payment  of 
its  debts;  since  this  is  not  a  disposition  of  it  in  the  ordinary 
course  of  its  business.*  In  the  absence  of  an  authority  to 
transact  such  business,  it  is  not  the  appropriate  office  of  the 
president  of  a  banking  corporation  to  use-  its  cash  or  credits 
for  the  purpose  of  settling  the  demands  of  its  creditors.  An 
assignment,  therefore,  by  this  officer,  of  the  property  of  the 
corporation,  or  an  order  given  by  him  to  pay  its  money  to 
a  third  person,  will  not  operate  to  divest  the  rights  of  the 
corporation."  Unless  specially  authorized  by  the  charter, 
the  president  and  cashier  of  a  bank  have  no  power  to 
assign  the  choses  in  the  action  of  the  corporation  to  its 
creditor  as  security  for  the    payment  of  the  precedent  debt 

1  Parker,  C.  J.,  in  Hallowell  &c.  Johnson,  5  Bosw.  (N.  Y.)  213;  Mer- 

Bank  v.  Hamlin,  14  Mass.  178.  180;  chants'    Bank  v.    McOoU,    6    Bosw. 

Mitchell   V.   Deeds,  49  111.  416;  s.  c.  (N.   Y.)  473;    Elwell    v.  Dodge,    33 

95  Am.  Dec.  621;  Irwin  v.  Bailey,  8  Barb.  (N.  Y.)  336.    The  same  is  true 

Keporter,  421 ;  Spear  v.  Ladd,  11  Mass.  of  indorsements  by  treasurers.   Chase 

94;  Northampton  Bank  v.  Pepoon,  11  v.  Hathorn,  61  Me.  505. 
Mass.  288;   Curtis  v.   Swartwout,  1  *  Hoyt  «.  Thompson,  5  N.  Y.  320; 

N.  Y.  Leg.  Obs.  406;  Valk  v.  Oran-  Gibson  v.  Goldthwaite,  7   Ala.  281; 

dall,  1  Sandf.  Oh.  (N.  Y.)  179.  ».  c.  42  Am.  Dec.  592;  Hallowell  &c. 

"  Ante,  §  3944,  et  aeq.;  First  Nat.  Bank  t?.  Hamlin,  14  Mass.  178;  Wal- 

Bank  v.  Kimberlands,  16  W.  Va.  555.  worth  County  Bank  v.  Farmers'  Loan 

»  Brown  v.  Donnell,  49  Me.  421;  &  Trust  Co.,  14  Wis.   325;   Luse  v. 

s.  c.   77  Am.  Dec.   266 ;  Mitchell  v.  Isthmus  Transit  E.  Co.,  6   Or.  125 ; 

Deeds,  supra;   Howland  v.  Myer,   3  «.  c.  25  Am.  Kep.  506;    McKeag  v. 

N.   Y.  290;  Brouwer  v.  Harbeck,  1  Collins,  87  Mo.  164 ;  Asher  ?;.  Sutton, 

Duer  (N.  Y.),  114;  Hoyt  v.  Thomp-  31  Kan.  286.  Compare  post,  ch.  145. 
son,  5  N.  Y.  320,  355 ;   Clark  v.  Tit-  '  Gibson   v.   Goldthwaite,   7  Ala. 

comb,  42  Barb.  (N.  Y.)  122;  Scott  v.  861 ;  s.  c.  42  Am.  Dec.  592. 
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of  the  corporation,  without  authority,  from  the  board  of 
directors.^  Such  an  authority,  it  has  been  said,  only 
emanates  from  the  stockholders  of  the  company  directly,  or 
indirectly  from  the  directors,  to  whom,  by  the  by-laws,  is 
committed  the  management  of  the  affairs  of  the  company; 
but  in  either  case  it  must  be  approved  by  a  vote  of  one  or 
the  other  of  these  bodies. .  A  copy  of  the  record  of  the  vote 
of  the  stockholders  conferring  such  authority  would  be 
sufficient  evidence  of  the  same  in  a  court  of  justice,  if  it 
were  properly  authenticated.*  Moreover,  it  is  held,  on 
grounds  too  clear  for  argument,  that  the  power  conferred 
upon  the  president  of  a  banking  corporation,  by  a  by-law, 
"  to  affix  the  corporate  seal  to  all  conveyances  and  other  neces- 
sary instruments,  and  sign  the  same,  on  behalf  of  the  cor- 
poration, with  the  approbation  of  the  board  of  directors," 
does  not  confer  upon  the  president  such  a  power.  This  is 
merely  a  power  to  execute,  so  as  to  give  them  the  proper  for- 
mality, instruments,  the  execution  of  which  has  been  author- 
ized by  the  corporation.'  But  where  the  president  of  a  bank, 
by  the  authority  of  the  directors,  given  before  the  time 
limited  for  closing  the  concerns  of  the  bank,  assigned  cer- 
tain notes  to  trustees,  to  whom  the  property  of  the  bank  had 
been  transferred  for  the  benefit  of  the  stockholders,  it  was 
held  that  the  assignment  terminated  the  interest  of  the  cor- 
poration in  the  notes,  vested  the  legal  interest  in  the  trustees, 
and  the  beneficial  interest  in  the  stockholders.''  The  presi- 
dent of  a  railroad  company  cannot,  ex  officio,  sell  and  dispose 
of  any  of  the  personal  property  of  the  company  in  payment 
of  its  debts.^    Neither  is  he  authorized  to  do  this  by  virtue  of 

1  Hoyt «.  Thompson,  5  N.  Y.  320.  Loan   &  Trust    Co.,   14    Wis.    325.' 

As  to  ratification  of   assignment  by  Although  the  corporation  may  direct 

president    without     authority,     see  certain  property  to  he  sold,  the  presi- 

Palmer  v.  Yates,  3  Sandf.  (N.  Y.)  137.  dent  cannot  without  special  author- 

'  Hallowell  &c.  Bank  v.  Hamlin,  ity  make  the  sale ;  therefore,  without 

14  Mass.  178.  180;    Gibson  v.  Gold-  such  authority,  his  representations  in 

thwaite,  supra.  respect  of  such  property  are  not  bind- 

'  Gibson  v.  Goldthwaite,  supra,  ing  upon  the  corporation.     Crump  v. 

*  Stevens  v.  Hill,  29  Me.  133.  United   States  Mining  Co.,  7  Gratt. 

'  Walworth  Co.  Bank  v.  Farmers'  (Va.)  352;  s.  c.  56  Am.  Dec.  116. 
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a  previous  resolution  of  the  board  of  directors,  appointing 
him  the  fiscal  agent  of  the  company  with  power  "to  purchase 
such  equipments  for  the  road  as  the  board  might  direct,  and 
to  purchase  all  necessary  materials  for  the  car-shop^  and  con- 
tract for  all  necessary  transportation  of  the  company."  ^  Al- 
though authorized  by  a  by-law  to  act  as  the  "  business  and 
financial  agent"  of  the  corporatign,  he  cannot  execute  a 
mortgage  upon  the  property  of  the  corporation  to  secure  one 
of  its  debts.^  The  president  of  a  railroad  company  cannot, 
under  such  a  power,  even  mortgage  a  locomotive  of  the  com- 
panj',  without  the  authority  of  the  board  of  directors.^  So, 
it  has  been  held  that  the  pledge  of  bonds  of  a  corporation  by 
its  president  and  vice-president  to  secure  a  pre-existing  in- 
debtedness in  which  they  were  largely  interested,  and  con- 
trary to  the  purpose  expressly  declared  in  the  resolution 
which  authorized  the  issue,  is  not  valid,  even  as  to  a  creditor 
having  a  claim  for  work  for  the  payment  of  which  the  bonds 
were  authorized  to  be  issued.^ 

§  4635.  But  Directors  can  Confer  This  Power.  —  While 
the  power  to  assign  the  assets  of  the  corporation  for  the  bene- 
fit of  its  creditors  would  clearly  seeln  to  belong  to  that  class 
of  discretionary  powers  committed  by  the  stockholders  to  the 
directors,  aAd  which  they  are  incapable  of  delegating  to  a  mere 
ministerial  officer,^  —  yet  cases  are  found  which  go  to  the 
extent  of  upholding  such  assignments  made  by  the  president. 


'  Walworth  Co.  Bank  v.  Farmers'  Lumber    Co.,  18    N.  Y.   Supp.  920. 

Loan  &  Trust  Co.,  14  Wis.  325.  Evidence  under  which  it   was  held 

^  Luse  V.  Isthmus  Transit  E.  Co.,  that  the  president  of    a   bank   had 

6  Or.  125 ;  s.  c.  25  Am  Eep.  506.  no  authority  to  execute  the  bank's 

'  Luse  V.  Isthmus  Transit  R.  Co.,  deed,  conveying  land  for  the  benefit 

6  Or.  125;    s.   c.   25   Am.   Bep.  506.  of   creditors,  and  also  that  the  au- 

See  further  Fink    v.   Canyon    Boad  thority  of  the  president  to  make  the 

Co.,  5  Or.  301,  305;  Watson  v.  Ben-  deed  could  not  be  sustained  on  the 

nett,  12Barb.  (N.Y.)  196.  ground  of    the  bank's  acquiescence 

*  Farmers'   Loan  &c.   Co.   v.  San  therein :   McKeag  v.  Collins,  87  Mo. 

Diego  Street  Oar  Co.,  45  Fed.  Bep.  164. 
518.    Somewhat  like  this,  see  Trades-  '  Ante,  §  3944. 

man's     Nat.     Bank     v.   Manhattan 
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under  the  theory  of  the  power  having  been  impliedly  con- 
ferred upon  him  by  the  directors.' 

§  4636.  Cannot  Consent  to  the  Appointment  of  a  Keceiver. 

The  president  of  a  corporation  possesses  no  implied  or  ex  offi- 
cio power,  under  any  theory  of  the  scope  of  its  powers,  to  bind 
the  corporation  by  consenting  to  the  appointment  of  a  receiver 
to  wind  up  its  affairs.^ 

§    4637.     Cannot   Kelease    Claims,    Stay    Executions,    etc. 

If  the  president  of  a  corporation  cannot  sell  its  property 
except  in  the  ordinary  course  of  its  business,^  he  cannot,  for 
stronger  reasons,  give  it  away;  nor  can  the  whole  board  of 
directors,  for  they  are  its  agents  to  conserve,  and  not  to 
waste,  its  property.*  For  instance,  the  president  of  a  bank 
has  no  implied  authority,  as  such,  to  release  the  claims  of  the 
bank  against  anyone,  but  such  authority  must  be  derived 
from  the  directors  by  their  vote,  or  from  their  assent, express 
or  implied.^  It  is  not  within  his  implied  powers  to  relieve 
against  a  forfeiture  of  stock  for  non-payment  of  assessments,® 

'  Preston  Nat.  Bank  v.  Smith  Mid-  undisputed    control,    and   of    course 

dlings  Purifier  Co.,  84  Mich..  364 ;  s.  c.  could  not  lawfully  communicate  with 

47  N.  W.  Rep.  502.    In  this  case  the  the  directors  at  Eichmond. 
power  was  discovered  in  the  iy-laws,  '  Walters «;.  Anglo- American  Mort- 

which  conferred  such  powers  upon  gage  &c.  Oo.,  50  Fed.  Eep.  316. 
three  officers,  the  president,  the  treas-  ^  j^^te,  §  4632. 

urer,  and  the  general  superintendent,  *  Ante,  §§  3995, 4010. 

and  in  the  further  act  of  the  directors  *  Olney  v.  Ohadsey,  7  E.I.  224; 

in  electing  one  person  to  all  these  Hodge  v.  First  Nat.  Bank,  22  Gratt. 

offices.     See  also  Parker  v.  Donnally,  ( Va. )  51 ;  Brouwer  v.  Appleby,  1  Sandf . 

4W.  Va.  648.     In  this  case  the  assign-  (N.Y.)  158;  Hone  ?;.  Allen,  1  Sandf. 

ment  was  made  by  the  president  of  a  (N.  Y.)  171,  note;  Thompson  v.  Mc- 

branch  of  the  bank  of  Virginia  during  Kee,  5  Dak.   172 ;  s.  c.  37  N.  W.  Eep. 

the  late  Civil  War.    The  parent  bank  367 ;  Eeynolds  &c.  Const.  Oo.  v.  Police 

was  located  at  Eichmond,  Virginia,  Jury,   44  La.   An.   863,  869;  s.   c.  11 

within  the  Confederate  military  lines,  South.  Eep.  236;    Potts  j;.  Wallace, 

and  the  branch  bank  was  located  at  146  U.   S.   689,  705;  Bank  of  United 

Charleston  in  West  Virginia  within  States  v.  Dunn,  6  Pet.  (U.  S.)  51. 
the  Federal  military  lines.    The  cash-  *  Weeks  v.  Silver  Islet  &c.  Mining 

ier  and  other  officers  had  dissevered  Co.,  65  N.  Y.   Super.   Ct.   1;  a.  c.  8 

their    connection    from    the    branch  N.  Y.  St.  Eep.  110. 
bank,  and  the  president  was  left  in 
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nor  can  he^  without  express  authorization  from  the  governing 
statute  or  from  the  board  of  directors,  stay  the  collection  of  an 
execution  against  the  estate  of  one  of  its  debtors;  and  if  a 
sheriff  omits  to  levy  an  execution,  in  consequence  of  such  an 
order  from  the  president,  it  will  not  become  dormant,  so  as  to 
lose  its  lien.*  But  clearly,  where  the  president  of  a  corporation, 
who  is  also  its  superintendent,  has  power  to  make  a  contract  for 
it  with  reference  to  a  given  subject-matter,  inthe  ordinary  course 
of  its  business,  he  has  the  power  to  release  such  contract.* 
Indeed,  it  has  been  held,  under  the  law  of  Illinois,  that  the 
president  of  a  corporation  has  the  implied  power  to  compro- 
mise with  a  debtor  and  release  the  debt  or  a  part  of  it,  although 
not  using  the  corporate  seal,  unless,  at  the  time  of  signing 
the  release,  the  debtor  has  notice  that  the  directors  have  not 
given  their  consent  to  the  arrangement.'  In  Mississippi,  it 
is  held  that  the  president  of  a  banking  corporation  has  the 
implied  power  to  contract  with  a  judgment  debtor  of  the 
bank  for  the  discharge  of  the  judgment,  and,  in  pursuance 
of  the  contract,  to  enter  a  remittitur  of  the  same;*  but  this 
decision  proceeds  on  Mr.  Morse's  theory'  of  the  implied 
power  of  the  president  of  a  corporation  to  control  its  litiga- 
tion, and  does  not  express  the  doctrine  of  many  of  the 
courts. °  A  release  by  the  president  of  a  corporation  of  a 
debt  due  to  it  under  a  compromise  agreement,  may,  of  course, 
be  ratified  by  the  corporation.' 

§  4638.  May  Indorse  its  Negotiable  Paper  for  the  Purpose 
of  Transfer.  —  Although  it  is  not  Within  the  implied  power  of 
the  president  of  a  corporation  to  alien  its  property  except  in 
the  ordinary  course  of  its  business,'  yet  as  the  transfer  of  nego- 
tiable paper  is  incident  to  the  transaction  of  nearly  every  kind 

'  Spyker  v.  Spence,  8  Ala.  333.  '  Morse  on  Banks  and   Banking, 

'  Indianapolis  Rolling  Mill  Co.  v.  p.  129 ;  ante,  §  4620. 

St.  Louis  &c.  E.  Co.,  120  U.  S.  256.  '  Ante,  4  4630. 

'  Belleville  Sav.  Bank  v.  Winslow,  '  As  to  what  will  amount  to  sucli  a 

35  Fed.  Eep.  471.  ratification,  see  Belleville  Sav.  Bank 

*  Case  V.  Hawkins,  53  Miss.  702.  v.  Winslow,  35  Fed.  Eep.  471. 

«  Ante,  §  4632. 
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of  business,  and  as  the  president  is  the  usual  officer  to  execute 
the  formal  written  contracts  of  the  corporation,  —  there  is  no 
difficulty,  on  principle,  in  concluding  that  he  has  implied  or 
ex  officio  power  to  indorse  its  negotiable  paper  for  the  purpose 
of  transferring  title  to  it  in  the  ordinary  course  of  its  business. 
Certainly  no  judge  taking  judicial  notice  of  the  ordinary 
habits  of  business  could  conclude  that  a  banker,or  other  busi- 
ness man,  would  ordinarily  suspect  the  want  of  such  a  power 
in  the  president  of  any  business  corporation  which  has  occa- 
sion to  transfer,  for  the  purpose  of  collection,  discount,  or  other 
conversion,  its  ordinary  commercial  paper.  Although  a  single 
decision  has  been  found  which  denies  the  existence  of  this 
power,  as  an  implication  of  law,  in  the  president  of  an  insur- 
ance company,^  yet,  except  in  cases  where  it  is,  in  express 
terms  or  by  reasonable  implication,  withheld  in  some  govern- 
ing instrument  to  the  knowledge  of  the  person  dealing  with 
the  corporation,^  —  the  authorities  are  to  the  general  effect 
that  such  a  power  is  implied  in  law,  and  consequently  need 
not  be  proved  by  an  innocent  person  claiming  under  its  exer- 
cise. Thus,  it  has  been  held  that  the  president  of  a  railroad 
company  has  the  implied  power  to  indorse  and  sign  notes  and 
mortgages  given  to  it  to  aid  in  its  construction,  and  that  an 
indorsee  before  maturity  takes  such  notes  free  from  any  equi- 
ties between  the  maker  and  the  company.'  Indeed,  it  has 
been  said  that  he  is  the  proper  officer  for  the  purpose  of  indors- 

'  The  case  referred  to  holds  that  '  For  instance,  where  the  by-laws 
the  president  of  an  insurance  com-  of  a  corporation  required  the  indorse- 
pany,  when  not  authorized  by  its  ment  of  its  secretary  on  a  promissory 
charter  or  by-laws  to  do  so,  has  no  note,  to  pass  the  title  of  such  corpora- 
authority  as  president  to  indorse  and  tion  to  the  note,  it  was  held  that  the 
negotiate  notes  belonging  to  it.  Ma-  indorsement  of  such  a  note  by  the 
rine  Bank  &c.  v.  Clements,  3  Bosw.  president  of  the  corporation  did  not 
(N.  Y.)  600.  To  the  .effect  that  the  pass  the  title,  where  the  indorsee  was 
authority  of  the  president  of  a  corpo-  chargeable  with  knowledge  of  the  fact 
ration  to  indorse  its  notes  must  be  that  the  indorsement  was  unauthor- 
proved,  see  National  Bank  of  the  ized  by  the  corporation.  Leavitt  v. 
Republic  v.  Navassa  Phosphate  Co.,  Connecticut  Peat  Co.,  6  Blatchf. 
56  Hun  (N.  Y.),  136 ;  s.  c.  30  N.  Y.  St.  (U.  S.)  139. 

Eep.  289;  8  N.  Y.  Supp.  929;  7  Rail.  =  Irwin  v.  Bailey,  8  Bias.  (U.  S.) 

&  Corp.  L.  J.  372.  523. 
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ing  the  securities  of  the  corporation  for  transfer.*  And 
although  all  the  cases  referred  to  in  the  note  below  may  not 
say  so  in  so  many  words,  the  result  of  them,  and  of  many 
others,  is  believed  to  be  that,  in  the  absence  of  any  restriction 
in  the  charter,  or  of  any  restriction  in  the  by-laws  known  to 
the  party  accepting  the  paper,  it  may  be  transferred  by  the 
president,  in  accordance  with  the  custom  of  the  company,  by 
his  official  indorsement,^  that  such  a  transfer  is  presumptively 
valid,  and  must  hence,  in  pleading,  be  denied  on  oath.'  Although 
a  corporation  has  no  implied  power  to  indorse  for  the  accommo- 
dation of  others*  and  consequently  no  such  power  is  implied 
in  its  directors,  and  still  less  in  its  president,'  —  yet  circum- 
stances may  exist  where  such  an  indorsement  will  be  upheld 
for  the  protection  of  a  third  person.* 

§  4639.  Illustrative  Holdings.  —  Accordingly,  it  has  been  held 
that  a  bona  fide  holder,  not  chargeable  with  notice  that  the  presi- 
dent of  a  corporation  was  not  authorized  by  its  by-laws  to  indorse 
its  notes,  may  recover  on  a  note  drawn  payable  to  the  corpo- 
ration, and  indorsed  to  the  plaintiff  for  value,  notwithstanding 
there  was  no  resolution  authorizing  the  transfer.'  This  is  especi- 
ally so  where  there  is  evidence  that  the  indorsement  was  in  conform- 
ity with  the  tisage  of  the  corporation.*  Accordingly,  it  has  been 
held  in  an  action  by  a  bank  as  indorsee  of  a  note  given  by  an  insur- 
ance company,  that  the  bank,  for  the  purpose  of  showing  its  title 
to  the  note,  may  give  evidence  of  a  uniform  practice  by  the  insur- 
ance company,  for  a  period  of  several  months  prior  to  the  transfer 
of  the  note  in  suit,  of  raising  money  upon  its  notes,  upon  the 
indorsement  of  its  president  for  the  purpose  of  passing  title;  and 

1  Caryl  v.  McElrath,  3  Sandf.  (N.Y.)  176. 

»  Clark i).Titcomb,  42 Barb.  (N.  Y.)  *  Post,  H  4723,  5721,  5739. 

122 ;   State  Bank  of  Ohio  v.  Fox,  3  °  ^tna  Bank  v.  Charter  Oak  Life 

Blatchf.    (U.   S.)    431;    Goodrich  v.  Ins.  Co.,  50  Conn.  167. 
Reynolds,  31  111.  490;   s.  c.  83  Am.  *  Park  Bank  ij.  German  American 

Dec.  240;  Patten?;.  Moses,  49  Me.  255.  Mut.  Warehousing  &c.  Co.,  53  N.  Y 

'  Goodrich     v.    Reynolds,    supra.  Super.  Ct.  367. 
That  he  may,  by  his  own  indorsement  'Merchants'   Bank  v.  McColl,   6 

in  the  name  of  the  corporation,  trans-  Bosw.  (N.  Y.)  473. 
fer  the  legal  title  of  a  note  to  himself,  ^  Marine    Bank    v.    Clements,    6 

see  Palmer  v.  Nassau  Bank,  78  111.  380.  Bosw.  (N.  Y.)  166;  ante,  §  4626. 
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that  such  evidence  will  warrant  the  jury  finding  that  the  indorse- 
ment of  the  note  in  suit  was  upon  suflScient  authority  to  make  it 
binding  in  favor  of  plaintiffs.^  So,  it  has  been  held  that  an  indorse- 
ment of  a  promissory  note,  payable  to  an  insurance  company,  by 
an  ex-president  acting  as  president,  passes  the  title  to  the  indorsee, 
especially  when  the  company  receives  and  converts  to  its  own  use 
the  proceeds  of  the  indorsement.''  Such  being  the  course  of  the 
decisions,  it  is  easy  to  conclude  that  such  power  may  be  found,  as  a 
matter  of  interpretation,  in  a  charter,  by-law,  or  other  governing 
instrument,  conferring  upon  the  president  the  power  to  make  con- 
tracts for  the  corporation,  or  to  manage  its  business.  Thus,  under 
a  charter  providing  that  the  powers  of  the  company  are  to  be  exer- 
cised by  a  board  of  trustees  and  such  other  agents  as  they  may 
appoint,  and  a  by-law  empowering  the  president,  vice-president,  or 
either  of  them,  to  make  contracts  for  the  company,  and  to  transact 
all  its  ordinary  business,  it  has  been  held  that  the  indorsement  of 
a  note,  in  the  usual  course  of  business,  was  within  the  powers  of  the 
president.'  And  it  is  quite  easy  to  conclude  that  where  the  presi- 
dent and  directors  of  a  bank  have,  by  its  charter,  full  power  to  man- 
age its  affairs,  they  may  authorize  the  president  to  indorse  its 
notes.*  Where  a  note  and  mortgage  of  a  corporation  was  attached 
to  one  of  its  bonds  and  transferred  as  collateral  to  it,  it  was  held  that 
a  subsequent  indorsement  by  the  president  was  valid  to  pass  the 
legal  title  to  the  equitable  owner;  and  that  a  subsequent  indorsee 
might  sue  in  his  own  name  on  the  note,  although  he  had  no  actual 
interest  in  it,  if  it  was  indorsed  to  him  for  that  purpose.^ 

§  4640.  Power  to  Certify  Checks.  —  A  general  authority 
to  the  president  of  a  bank,  to  certify  checks  drawn  upon  it, 
does  not  extend  to  checks  drawn  by  himself,  and  the  fact  that 
he  does  so  attempt  to  use  his  official  character  for  his  private 
benefit  puts  third  persons  upon  inquiry,  and  deprives  them 
of  the  protection  accorded  to  innocent  purchasers.* 

1  Marine  Bank  of   New  York  v.  *  Merrick  v.  Trustees  &c.,  8  Gill 

Clements,  31  N.  Y.  33.     So  as  to  an  (Md.),  59. 

indorsement  by  a  secretary:    Will-  "*  Irwin  «.  Bailey,  8  Biss.  (U.S.)  523. 

iams    V.    Cheney,    3    Gray   (Mass.),  '  Claflin  v.  Farmers'  &c.  Bank,  25 

215.  N.  Y.  293;  reversing  s.  c.  36  Barb. 

'  Patten  v.  Moses,  49  Me.  255.  (N.  Y.)  540.     Compare   Palmer   v. 

'  Howland  v.  Myer,  3  N.  Y.  290.  Nassau  Bank,  78  111.  380. 
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§  4641.  "Whetlier  He  has  Power  to  Make  a  Promissory 
Note.  —  Upon  plain  principles  of  sense  and  business  conven- 
ience, it  would  seem  that  the  same  power  ought  to  be  ascribed, 
by  implication  of  law,  to  the  managing,  agent  of  a  trading  cor- 
poration, in  respect  of  the  issue  of  commercial  paper,  as  is 
ascribed  to  a  general  partner  in  a  business  partnership.  But 
here  again  we  are  brought  to  the  conflict  of  opinion  upon  the 
question  whether  the  president  of  such  a  corporation  is,  by 
implication  of  law,  its  managing  agent.^  Hence,  we  find  that, 
on  the  one  hand,  it  has  been  held  that  the  president  of  a  rail- 
way company  impliedly  possesses  this  power,^  and  on  the  other, 
that  the  president  and  secretary  of  a  mining  and  manufactur- 
ing company  do  not.'  There  is  less  diflBculty  in  denying  the 
implication  of  such  a  power  to  the  president  of  a  religious 
society;  and  this  has  been  done  where  the  articles  of  associa- 
tion required  the  business  of  the  society  to  be  conducted  by 
its  officers  as  a  board  of  trustees.* 

§  4642.  Cannot    Pay   Claims  against    the   Corporation. — 

He  cannot,  it  has  been  held,  unless  authorized  by  a  resolution 
of  the  board  of  directors,  draw  checks  against  the  funds  of  the 
corporation  deposited  in  a  bank.  Recognized  usage,  however, 
or  a  ratification  of  such  acts  by  the  board  of  directors,  is,  of 
course,  equivalent  to  a  prior  authority.*    But  the  payment  of 

'  Ante,  §  4617.  held  that  a  special  authority  to  the 

'  Richmond  &c.  R.  Co.  v.  Snead,  president  to  sign  such  bills  must  be 

19  Gratt.  (Va.)  354 ;  s.  c.  100  Am.  Dec.  shown.    Hazelton  Coal  Co.  v.  Megar- 

670.  gel,  4  Pa.  St.  324. 

'  McCullough    V.   Moss,    5    Denio  *  Oattroni;.  First  UniversalistSoc, 

(N.   Y.),   567.    A  form    of   due  bill  46  Iowa,  106.     See,  in  furtherance  of 

bearing  the  signature  of  the  president  the  general  doctrine,  Lyndon  Mill  Co. 

of  a  mining  company  and  that  of  an-  v.  Lyndon  Literary  &c.  Inst.,  63  Vt. 

other    person,    who   signed    for   the  581 ;  s.  c.  25  Am.  St.  Rep.  783. 

treasurer,  was  held  to  be  obnoxious  '  Fulton  Bank  v.  New  York  &c. 

to  a  statute  inflicting  a  penalty  on  the  Can.  Co.,  4  Paige  (N.  Y.),  127 ;  Perry 

issue  of  promissory  notes,  tickets,  or  v.  Simpson  Waterproof  Co.,  37  Conn. 

engagements  of  credits,  in  the  nature  520;   "Warren  v.  Ocean  Ins.  Co.,   16 

of  bank  notes ;  but  the  mere  produc-  Me.  439 ;  g.  c.  33  Am.  Dec.  674 ;  Neif- 

tion  of  such  bills  was  not  sufficient  to  fer  v.  Bank  of    Knoxville,   1  Head 

authorize  a  judgment  against  the  com-  (Tenn.),  162. 

pany  for  this  penalty.    Gibson,  C.  J., 
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a  claim  by  the  president  on  the  verbal  direction  of  a  majority 
of  the  board  of  directors,  even  if  regarded  as  irregularly  made, 
cannot  be  recovered  back,  in  an  action  against  him,  when  the 
claim  is  justly  due,  and  there  is  no  good  reason  for  withhold- 
ing payment  of  it.^  But  clearly  this  power  would  be  conceded 
to  him  by  those  courts  which  ascribe  to  him,  by  implication 
of  law,  the  ordinary  powers  of  a  business  manager.^ 

§  4:643.  Whether  Purchase  Materials  Kequired  by  the 
Company  in  its  Operations.  —  Under  the  narrow  view  of  his 
implied  powers  already  alluded  to,'  it  has  been  held  that  the 
president  of  a  corporation  has  no  ex  officio  power  to  purchase 
materials  required  by  it  in  its  operations.*  If  this  is  a  sound 
proposition,  it  must  follow  that  the  existence  of  such  a  power 
must  in  general  be  pfoved  as  a  fact  by  the  person  claiming 
under  its  exercise,  and  that  whether  it  exists  or  not  will  hence 
often  be  a  question  of  fact  for  a  jury.^  But  it  will  often  be  a 
question  of  interpretation  for  the  judge,  as  where  the  evidence 
of  its  existence  is  furnished  entirely  by  written  instruments.^ 
As  a  matter  of  interpretation,  it  has  been  held  that  a  vote  of 
the  directors  of  a  corporation,  that  the  president  have  full 
power  and  control  of  its  business,  authorizes  him  to  purchase 
the  materials  to  be  used  in  its  operations,  and  to  borrow  money 
for  the  corporation,  and  give  its  note  for  the  money  borrowed.^ 
So,  where  the  corporation  was  engaged  "  in  the  business  of 
manufacturing,  buying,   and  selling   machinery   of  various 

'  New   Orleans    Building   Go.  v.  on  its  books,  even  if  tlie  other  party 

Lawson,  11  La.  34.  bas  no  notice    thereof,  unless  there 

a  Ante,  §  4618.  tas  been  a  well-recognized  general 

'  Ante  §  4617.  course  of  dealing,  creating  an  implied 

'  Westcott  V.  Atlantic  Silk  Go.,  3  authority.     Westerfield  v.  Eadde,  7 

Met.  (Mass.)  282,  290.    Thus,  it  has  Daly  (N.  Y.),  326. 

been  held    that  the   president  of   a  '  Eeed  v.  Ashburnham  E.  Co.,  120 

manufacturing    company,    organized  Mass.  48. 

under  the  New  York  Act  of  1848,  can-  «  1  Thomp.  Trials,  §  1065. 

not  lawfully  bind  it  in  the  purchase  of  '  Oastle  v.  Belfast  Foundry  Co.,  72 

goods  required  in  its  business,  where  Me.  167. 

there  is  a  resolution  to  the  contrary 
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kinds,  and  kindred  articles,"  and  the  by-laws  authorized  the 
president  to  "  buy  and  sell  the  articles  in  which  the  corpora- 
tion deals,  without  first  obtaining  the  sanction  or  consulting 
the  board  of  directors,"  —  it  was  held  that  he  had  authority  to 
purchase  for  the  corporation  a  steam-boiler  and  to  give  the 
note  of  the  corporation  therefor;  ^  and  the  fact  that  the  credit- 
ors  of  the  vendor  obtained  final  possession  of  the  boiler,  thus 
causing  the  failure  of  the  consideration  of  the  note,  was  no 
defense  to  an  action  on  the  note  by  an  innocent  holder  for 
value  before  maturity.^  So,  where  the  president  of  a  transfer 
company  employed  mules  in  the  conduct  of  its  business,  and 
all  its  mules  were  purchased  by  its  president,  who  habitually 
gave  its  note  therefor,  it  could  not  defend  an  action  upon  cer- 
tain notes  given  in  its  name  by  its  president  in  making  such 
purchases,  on  the  ground  that  the  mul»s  had  been  purchased 
by  the  president  for  his  own  use,  such  fact  being  unknown  to 
the  seller.'  Where  the  doctrine  already  stated,  which  with- 
holds any  implied  power  from  the  president  to  contract  for 
the  corporation,  prevails,*  it  has  been  held,  in  an  action 
against  a  manufacturing  corporation  for  goods  sold  and 
delivered  and  services  rendered,  the  claim  being  for  machin- 
ery furnished  the  corporation  for  its  manufacturing  purposes, 
that  the  burden  is  upon  the  plaintiff  to  prove  that  the  presi- 
dent, upon  whose  request  the  machinery  was  furnished,  had 
authority  to  bind  the  company  by  his  contracts  for  machinery; 
that,  in  the  absence  of  the  records  and  books  of  the  company, 
such  authority  might  be  proved  by  circumstances;  that  it  would 
be  sufiicient  to  show  either  a  previous  authoritj"^  or  a  sub- 
sequent ratification,  by  reason  of  accepting  and  using  the 
machinery  so  delivered  by  the  plaintiffs;  and  that  there  was 
evidence  competent  and  proper  for  the  consideration  of  the 
jury  from  which  they  might  infer  that  fact.° 

1  Siebe  v.  Joshua  Hendy  Machine      351 ;  12  L.  E.  A.  714;  33  Am.  &  Eng. 
Works,  86  Oal.  390;  s.  c.  25Pac.Eep.      Corp.  Oas.  373;  15  S.  W.  Rep.  417. 
14.  *  Ante,  §  4619. 

2  Ibid.  "  Westcott  v.    Atlantic   Silk  Co., 
'  Sparks  v.  Dispatch  Transfer  Co.,      3  Met.  (Mass.)  282,  290. 

104  Mo.  531 ;  «.  c.  24  Am.  St.  Eep. 
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I  4644.  Whether  Power  to  Borrow  Money. — Unless  author- 
ized by  the  charter  or  by  a  resolution  of  the  board  of  directors, 
the  president  has  no  power  to  borrow  money  in  the  name  of 
the  company  and  pledge  its  responsibility;'  nor  to  assign  its 
assets  as  security  therefor.^  But  facts  may  exist  from  which 
such  a  power  may  be  implied/  that  is  to  say,  inferred  by  a 
chancellor  or  by  a  jury  as  a  question  of  fact;  and  so  it  may  be 
discovered  in  governing  instruments  of  writing  as  a  question 
of  interpretation.  Thus,  where  the  by-laws  of  an  insurance 
company  authorized  its  president  to  transact  its  ordinary  busi- 
ness and  to  settle  losses,  it  was  held  that  this  included  the 
power  to  borrow  money  for  payment  of  a  loss,  and  give  pre- 
mium notes  to  the  amount  of  over  $1,000  as  collateral  security 
therefor,  without  a  resolution  of  the  directors.^  The  president 
of  a  manufacturing  corporation,  who  is  also  the  general  agent 
and  superintendent,  has,  in  California,  an  implied  power  to 
raise  money  for  the  company  to  be  used  in  carrying  on  its 
business  and  in  paying  debts  for  which  it  is  liable.  It  follows 
that  a  promissory  note  given  to  one  who  has  advanced  money 
to  the  corporation  on  the  request  of  the  president,  to  meet  its 
indebtedness,  is  valid  as  ah  obligation  of  the  corporation,  and 
cuts  off  any  inquiry  as  to  the  validity  of  the  original  indebted- 


§  4645.  Power  to  Buy  Includes  Power  to  Buy  on  Credit. — 

It  has  been  held  that  an  express  power  conferred  upon  the 
president  of  a  corporation  to  buy  materials  or  goods  used  by 
it  in  its  operations,  includes  the  power  to  buy  on  credit  and  to 
give  the  promissory  note  of  the  corporation  therefor." 


^  Life  &c.  Ins.  Co.  v.  Mechanics'  '  Seeley  v.  San  Jose  &c.  Co.,  59  Oal. 

Fire  Ins.  Co.,  7  Wend.  (N.  Y.)  31;  22;  s.  c.  9  Am.  Corp.  Cas.  17. 
Hyde  v.  Larkin,  35  Mo.  App.  365.  °  Siebe  v.  Joshua  Hendy  Machine 

2  Hyde  v.  Larkin,  supra.  Works,  86  CaL  390;  s.  c.  25  Pac.  Kep. 

'  Spangler  v.  Butterfleld,  6  Colo.  14;  citing  Castle  v.  Belfast  Foundry 

356.  Co. ,  72  Me.  170, 171 ;  Tappan  v.  Bailey, 

»  Brouwer   v.    Hartaeck,    1    Duer  4  Met.  (Mass.)  529,  536,  537. 
(N.  Y.),  114. 
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§  4646.  No  Power  to  Revoke  Act  of  Directors.  —  The  board 
of  directors  having  acted  upon  a  matter,  it  is  an  unwarrant- 
able assumption  of  authority  for  the  president  of  the  corpo- 
ration to  join  with  the  secretary  in  undoing  their  work.* 
Thus,  the  directors  ordered  the  submission  of  a  claim  to 
arbitration.  The  secretary  and  attorney  of  the  corporation 
attended  at  the  hearing  by  the  arbitrators,  and,  near  its  close, 
the  secretary,  under  the  direction  of  the  president  of  the 
company,  served  upon  the  arbitrators  an  intended  revocation 
of  the  submission  to  arbitration.  The  charter  of  the  company 
provided  that  "  the  business  of  the  corporation  may  be  carried 
on,  without  the  presence  of  the  board  of  directors,  by  the 
president  and  secretary,  subject,  nevertheless,  to  the  by-laws, 
rules,  ordinances,  and  regulations  established  by  the  board  of 
directors."  It  was  held  that  the  submission  had  not  been 
revoked.^ 

§  4647.  Cannot  Buy,  Sell,  or  Lease  Land.  —  If  we  go  so  far 

as  to  ascribe  to  the  president  of  a  corporation  the  implied 
powers  of  the  business  manager,  which  many  of  the  authori- 
ties do  not,'  we  shall  yet  be  unable  to  conclude  that  he 
possesses,  ex  officio,  the  power  to  buy,'^  sell,  or  lease  land,  so  as 
to  bind  the  company  by  his  contracts,  in  the  absence  of  express 
authorization.  Thus,  it  has  been  held  that  the  president  of 
an  irrigation  company  has  no  power  to  buy  or  sell  land  for 
the  company.*  Nor  can  the  president  of  a  railroad  company 
grant  trackage  rights  over  its  road  for  999  years.®     Nor  can 

1  Madison  Ins.  Co.  v.  Grifan,  3  Ind.  unauthorized  contract  of   the  presi- 

277.     See    also    Western    B.    Co.  v.  dent  of  a  land  company  for  the  pur- 

Bayne,  11  Hun  (N.  Y.),  166;  Hodges  chase  of  certain  lands  was  held  to  be 

■u.   Rutland  &c.   E.  Co.,   29Vt.  220;  raii/ied  by  the  company :  West  Salem 

Tradesman's  Nat.  Bank ■».  Manhattan  Land  Co.  ij.  Montgomery  Land  Co., 

Lumber  Co.,  18  N.  Y.  Supp.  920.  89  Va.  192;  s.  c.  15  S.  E.  Eep.  524. 

*  Madison  Ins.  Co.*.  Griffin,  3 Ind.  "  Bliss  v.  Kaweah  Canal  &c.  Co., 
277,  281,  opinion  by  Perkins,  J.    See  65  Cal.  502. 

also  Lonkey  ■;;.  Succor  Mill  Co.,  10  •  Chicago  &c.  E.  Co.  v.  Union  Pac. 

Nev.  17.  B.  Co.,  47  Fed.  Rep,  15;  s.c.  10  Eai). 

'  Ante,  i  4619.  &  Corp.  L.  J.  283. 

*  Circumstances  under  which  the 
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the  president  of  a  mining  company  make  a  lease  of  a  portion 
of  the  land  of  the  company;  and  a  court  of  equity  will,  under 
appropriate  circumstances,  enjoin  such  a  lessee  from  entering 
into  possession.^  But  it  seems  that  he  may  lease  an  office  for 
the  ordinary  uses  of  the  corporation;  and  it  has  been  held 
that  the  lease  of  an  ofiBice,  taken  on  behalf  of  a  foreign  corpo- 
ration by  its  president,  binds  the  corporation.^ 

§  4648.  When  Keceive  Contracts  of  Subscription  to 
Stock.  —  A  conditional  contract  of  subscription  to  stock,  made 
with  the  president  of  a  railroad  company,  with  the  knowl- 
edge and  consent  of  a  portion  of  the  directors  of  such  com- 
pany, will  be  binding  upon  the  corporation,  especially  when 
the  subscriber  has  partly  performed  the  conditions  thereof.^ 

§  4649.  When  Take  an  Assignment  of  Shares  of  Another 
Stockholder  to  Secure  his  Own  Debt.  —  In  the  absence  of  a 
contract  on  the  part  of  a  stockholder,  conferring  a  lien  upon 
his  stock  for  indebtedness  to  the  corporation,  or  provisions  of 
the  charter  or  by-laws  to  this  effect,  there  is  nothing  in  the 
position  of  the  president  of  a  bank  as  a  fiduciary,  which  will 
prevent  him  from  taking  an  assignment  to  himself  of  the 
shares  of  such  stock  holder,  by  way  of  security  for  a  debt,  and 
subsequently  transferring  the  same  in  payment  of  such  indebt- 
edness, although  the  stockholder  is  in  failing  circumstances 
at  the  time,  and  a  debtor  of  the  corporation.* 

§  4650.  How  Execute  Contracts  so  as  to  Bind  the  Cor- 
poration, and  not  Bind  Himself.  —  Let  us  next  consider  how 
he  is  to  execute  contracts  so  as  to  bind  the  corporation,  and 
not  bind  himself  personally.  In  the  first  place,  by  a  custom 
of  business  peculiar  to  hanks,  the  presidents  and   cashiers  of 

'  Yellow  Jacket  &c.  Mining  Co.  v.  '  Steam-Boat  Co.  v.  McGutcheon, 

Stevenson,  5  Nev.  224.    That  the  pres-  13  Pa.  St.  13. 

ident  of  a  building  association  has  no  *  Pittsburgh  &c.  E.  Co.  v.  Stewart, 

such  power,  see  Koch  v.  National  &c,  41  Pa.  St.  54. 

Building  Asso.,  35  111.  App.  465;  s.  c.  '  Farmers'  &c.  Bank  v.  Wasson,  48 

affirmed  on  other  grounds,  137  111.  Iowa,  336;  a.  c.  30  Am.  Eep.  398. 


497;  27N.  E.  Rep.  530. 
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such  corporations  can  make  indorsements  in  their  behalf  by 
simply  indorsing  their  own  names  with  their  titles  of  office; 
and  such  an  indorsement  is  sufficient  to  charge  the  corpora- 
tion, and  to  enable  the  indorsee  to  bring  a  suit  in  his  own 
name.^  So  a  receipt  signed  by  the  president  of  a  bank,  with- 
out the  addition  of  his  name  of  office,  for  money  "  to  be 
deposited  in  the  bank,  to  the  credit  of  A.,"  is  admissible  as 
evidence  (though  not  conclusive)  from  which  a  jury  may 
infer  that  the  money  went  to  the  use  of  the  bank.^  So,  the 
payment  or  allowance  of  a  claim  to  "A.  B.,  president  of  the  T. 
Bank,"  is  the  same  as  payment  to  the  bank.^  But  outside  of 
the  contracts  of  banking  corporations,  every  contract  of  a 
corporation  ought,  somewhere  on  its  face,  distinctly  to  state 
that  it  is  the  contract  of  the  corporation:  the  mere  addition  to 
the  signature  of  the  title  "president  of  A.  B.  compan}'"  is 
often  held  mere  descriptio  personse,  and  does  not  exclude  the 
personal  liability  of  the  president  by  whom  the  contract  is 
signed.*  So,  a  deed  describing  the  grantors  as  a  corporation, 
executed  by  the  president  thereof,  in  his  own  name  and  under 
his  own  seal,  does  not  pass  the  title  from  the  corporation.'* 
But  where  one  of  the  obligors  in  a  bond  was  described  in  its 
body  as  "the  corporation,  the  trustees  of  the  township  of 
Westchester,"  and  the  signature  for  such  obligor  was  "  W.  V., 
president  of  the  board  of  trustees,"  the  trustees  of  the  town 
were  bound,  and  not  the  president  personally.'  So.  it  has 
been  held  that  the  president  of  a  corporation  is  not  person- 
ally liable  on  a  bond  in  the  following  form:  "  Know  all  men 
by  these  presents,  that  the  Appleton  Mutual  Fire  Insurance 
Company,  by  W.  P.,  president  of  said  company,  as  principal, 
and  J.  M.  and  S.  M.  as  sureties,  are  held  and  firmly  bound," 
etc.  "  To  which  payment,  well  and  truly  to  be  made,  we  do 
bind  ourselves,  our  heirs,  executors,  and  administrators,  and 

1  State  Bank  v.  Fox,  3  Blatchf.  *  Post,  ^  5129. 

(U.  S.)  431 ;  post,  §  4802.  °  Hatch  v.  Barr,  1  Ohio,  390. 

*  Sterling  v.  Marietta  &c.  Trading  '  Episcopal  Church  v.  Varian,  28 

Co.,  11  Serg.  &  E.  (Pa.)  179.  Barb.  (N.  Y.)  644.    Similarly,  see  01- 

»  Tremont  Bank  v.  Paine,  28  Vt.  cott  v.  Tioga  E.  Co.,  40  Barb.  (N.  Y.) 

24.  179. 
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every  of  them,  firmly  by  these  presents.  Sealed  with  our 
seals."  "  W.  P.,  President.  (Seal.)  J.  M.  (Seal.)  S.  M. 
(Seal.)"  It  was  also  held  that  an  action  alleging  a  joint  exe- 
cution of  such  bond  by  the  president  and  sureties  cannot  be 
maintained.'  But  an  oral  promise  by  the  president  of  a  corpo- 
ration to  see  that  the  company  will  pay  a  certain  sum,  is  not 
the  promise  of  the  corporation  so  to  pay.^  And  the  satisfac- 
tion piece  of  a  judgment  recovered  in  favor  of  a  bank,  exe- 
cuted and  delivered  to  the  judgment  debtor,  by  the  president 
of  a  bank  who  had  no  authority  in  fact  to  receive  the  money, 
running  in  the  president's  name  as  such,  and  signed  "by  him 
as  president,  without  the  corporate  seal,  and  not  referring  to 
or  announcing  the  act  as  that  of  the  bank,  has  been  held  not 
a  satisfaction  of  the  judgment  by  the  bank.'  The  doctrine 
hereafter  explained,*  that  the  mere  addition  to  the  name  of 
the  party  signing  a  contract  of  words  descriptive  of  the  char- 
acter in  which  he  signs  will  not  exonerate  him  from  personal 
liability  on  the  contract,  applies  to  the  case  where  a  contract 
is  signed  by  a  person  with  the  addition  of  the  word  "  presi- 
dent," or  its  abbreviation  "pres.,"  so  as  to  make  the  contract 
prima  facie  his  contract;  but  subject,  in  some  jurisdictions,  to 
his  right  of  showing,  by  parol  evidence  that  both  parties  to 
the  contract  understood  it  to  be  the  contract  of  the  corpora- 
tion of  which  he  was  president.  But  it  has  been  held  that  he 
does  not  do  enough  if  he  merely  shows  that  the  contract,  —  it 
being  a  promissory  note,  —  was  executed  by  him  in  behalf  of 
the  corporation  of  which  he  was  president,  in  settlement  of 
its  debt,  and  that  this  was  known  and  understood  by  the 
payee;  but  it  is  incumbent  upon  him  to  go  further,  and  prove 
not  only  that  the  debt  was  one  which  the  corporation  had  the 
power  to  incur,  but  that  the  corporation  authorized  it  to  be 
incurred.*  It  remains  to  add  that  where  the  president 
assumes  to  execute  a  contract  in  behalf  of  his  corporation 

1  Ellis  V.  Pulsifer,  4  Allen  (Mass.),  165. 

■'  Van    Valkenburgh    v.    Thomas-  *  Post,  §  5129. 

ville  &c.  R.  Co.,  4  N.  Y.  Supp.  782.  "  Brunswick-Balke-Collender    Co. 

^  Booth  V.  Farmers'  &c.  Bank,  4     v.  Boutell,  45  Minn;  21. 
Lans.  (N,  Y.)  301. 
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without  authority  so  to  do,  he  becomes  personally  liable  thereon, 
on  a  theory  already  explained,^  that  of  a  breach  of  an  implied 
warranty  of  agency,  —  and  this  although  he  may  have  sincerely 
believed  that  he  had  authority  to  make  the  contract  for  the 
corporation.^ 

§  4651.  Power  to  Use  the  Corporate  Seal.  —  It  has  been 
held  that  the  president  and  cashier  of  a  banking  corporation 
have  no  power,  virtute  officii,  to  make  a  deed  of  conveyance 
of  the  corporate  property,  requiring  the  use  of  the  corporate 
seal,  without  the  assent  and  authority  of  the  board  of  direct- 
ors, where  the  charter  creates  or  provides  for  such  a  board, 
and  intrusts  the  management  of  the  affairs  of  the  corporation 
to  such  board.'  On  the  other  hand,  it  is  not  a  good  objection 
to  any  instrument  that  the  president  is  required  to  execute,ihat 
it  is  too  formal,  or  that  the  corporate  seal  is  unnecessarily  used; 
and  hence  a  notice  by  the  president  and  directors  of  a  corpora- 
tion, under  the  corporate  seal,  satisfied  the  charter  require- 
ment of  a  notice  by  the  president,  which  need  not  have  been 
under  seal  at  all.* 

§  4652.  When    Power    to    Pay    Commissions.  —  It    is    not 

within  the  scope  of  the  powers  of  a  president  of  a  railroad  cor- 
poration to  promise  a  person  a  large  fee  for  finding  contractors 
who  would  agree  to  build  a  portion  of  the  line  of  his  com- 
pany.^ But  the  president  of  a  coal  company,  being  also 
its  general  manager,  may  properly  engage  to  pay  commissions 
to  coal  merchants  for  assisting  in  negotiating  the  sale  of  large 
quantities  of  coal  to  third  parties.'     And  power  in  the  presi- 

■  Ante,  §§  417,  418, 2969,  4135;  post,  Brewery  Co.,  9  N.  Y.  Supp.  514;  fol- 

^  5028.  lowing  Eathijurn  v.  Snow,  3  N.  Y. 

'  Nelligan  v.  Campbell,  47  N.  Y.  Supp.  925. 
St.  Rep.  576;  s.  c.  20  N.  Y.  Supp.  234.  *  Crawford  v.  State  Bank,  5  Ala. 

'  Hoyt  V.  Thompson,  5  N.  Y.  320;  679. 
affirming  g.  c.  3  Bosw.  (N.  Y.)  267,  '  Eisley  v.  Indianapolis  E.  Co.,  1 

285.    When  corporation  not  bound  by  Hun  (N.  Y.),  202. 
a  Zease  executed  by  its  president  with-  *  Lee  v.  Pittsburgh  Coal  Co.,  16 

out  the  use  of  the  corporate  seal:  Alb.  L.  J.33;  8.C.56  How.  Pr.  (N.  Y.), 

Bohm   V.   V.    Loewera'    Gambrinus  373.  "" 
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"dent  of  a  corporation  to  make  a  sale  of  goods  belonging  to  it 
includes  the  power  to  agree  to  pay  a  commission  to  a  broker 
ior  effecting  such  a  sale.^ 

§  4653.  Dischargring- the  Duties  of  Other  Officers. — There 
seems  to  be  no  sound  reason  why  the  president  of  a  corpora- 
tion cannot  discharge  the  duties  of  many  of  the  inferior  min- 
isterial officers  of  the  company,  if  occasion  requires  it.  He 
•cannot,  of  course,  usurp  the  functions  of  his  superiors,  the 
board  of  directors,  nor  assume  to  repeal  or  displace  what  they 
have  done;^  nor  perform  any  of  their  functions  which  they 
■either  cannot  delegate  to  him,^  or  have  not  delegated  to  him. 
Nor  can  he  perform  any  function,  even  of  an  inferior  officer, 
which  has  been,  by  statute,  by-law,  resolution  of  the  directors, 
-or  other  controlling  authority,  vested  exclusively  in  such  other 
^officer.  Thus,  if  a  statute  or  other  governing  instrument 
requires  that  all  contracts  of  the  corporation  shall  be  authen- 
ticated by  the  secretary,  the  president  cannot  authenticate 
them.*  Nor  does  a  by-law  giving  him  "  the  general  charge 
.and  direction  of  the  business  of  the  company,  as  well  as  all 
matters  connected  with  the  interests  and  objects  of  the  cor- 
poration," authorize  him  "to  do  an  act  which,  by  another 
by-law,  is  expressly  given  to  a  separate  committee."*  But, 
outside  of  these  supposed  cases,  he  can,  and  often  does,  per- 
form acts  which  are  appropriate  to  other  ministerial  officers 
■of  the  corporation.  A  well-known  practice  of  presidents  of 
banks  indorsing  and  signing  in  the  place  of  the  cashier,  dur- 
ing his  absence,  may  be  cited  in  illustration.  One  court  dis- 
-covered  no  reason  why  the  president  of  a  corporation  might 


'  Northern  &c.  E.  Co.  v.  Bastian,  tract  in  betalf  of  tte  company  for  the 

15  Md.  494.   For  a  case  where  a  prom-  construction  of  its  road,   when  the 

ise  to  pay  a  commission  bound  the  same  is  already  under  contract  by 

president    personally,    see    Fitch    v.  the  board  of  directors.    Templin  v. 

■Cunningham,  42   Hun  (N.  Y.),  590,  Chicago  &c.  E.  Co.,  73  Iowa,  548. 

■mem.;  s.  c.  10  N.  Y.  St.  Eep.  17.  »  Ante,  §  3944,  et  seq. 

»  For  instance,  the  president  of  a  *  Post,  §  5017, 
■railroad  company  has  no  power,  by  '  Twelfth  Street  Market  Co.*.  Jack- 
virtue  of  his  office  simply,  to  let  a  con-  son,  102  Pa.  St.  269. 
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not  act  as  its  secretary  as  well  as  its  president,  at  a  meeting  of 
the  board  of  trustees.^ 

§  4654.  Taking  Title  to  Himself  in  Trust  for  the  Corpo- 
ration.— Where  the  president  of  a  bank  took  a  conveyance  of 
land  in  his  own  name,  in  payment  of  a  debt  due  the  bank, 
in  trust  for  the  use  and  benefit  of  the  bank,  and  t\ie  interest 
of  the  bank  was  sold  and  conveyed  by  a  receiver  appointed  in 
another  State,  where  the  bank  was  situated,  it  was  held  that 
the  grantee  of  the  receiver,  as  cestui  que  trust,  was  entitled  to 
have  a  decree  requiring  the  widow  and  heirs-at-law  of  the 
president  to  convey  the  legal  title  to  him.^  There  is  also 
judicial  authority  for  the  proposition  that,  if  the  president  of 
a  bank  takes  title  of  land  to  himself  in  trust  for  the  bank,  in 
an  attempt  to  save  a  debt  due  to  it,  and  mortgages  the  land 
for  its  benefit,  his  estate  is  entitled  to  be  protected  against 
any  deficiency  accruing  on  a  foreclosure  of  the  mortgage, 
since  the  act  of  so  taking  title  is  within  his  authority  as  man- 
ager of  the  fiscal  affairs  of  the  bank.^ 

§  4665.  His  Powers  under  Particular  Instruments.  —  Com- 
ing now  to  a  miscellany  of  cases  where,  in  conformity  with  a  prin- 
ciple already  suggested,*  the  power  of  the  president  to  act  in  the 
given  cases  has  been  determined  by  the  cowrtupon  the  interpretation 
of  particular  instruments,  we  find  that  it  has  been  held  that  the  vote 
of  the  directors,  authorizing  the  president  to  "sell  and  convey"  a 
tract  of  land,  empowers  him  to  execute  a  bond,  binding  the  corpo- 
ration to  convey.^     But  a  resolution   authorizing  him  to  execute  a 

'  Budd  V.  Walla  Walla  Printing  &c.  mortgages  taken  by  its  president  to 

Co.,  2  Wash.  Ter.  347.  secure  money  borrowed  by  the  presi- 

'  Moore  v.  Munn,  69  111.  591.  dent  and  cashier  of  the  bank,  and 

'  Brown  v.   Mechanics'   &c.   Nat.  loaned  to  a  failing  debtor,  and  also  to 

Bank,  58  Hun  (N.  Y.),  610,  mem.;  s.c.  secure  a  debt  owing  by  such  debtor 

3-5  N.  Y.  St.  Rep.  665 ;  12  N.  Y.  Supp.  to  the  president  personally :  Apper- 

861.     Evidence  insufficient  to  show  son  v.  Exchange  Bank  (Ky.),  10  Ky. 

that  notes  taken  by  a  bank  president  L.  Kep.  943 ;  s.  c.  10  S.  W.  Rep.  801 . 
in  his  own  name  were  the  notes  of  *  Ante,   §§  4617,   4643.      Compare 

the  bank:  Tradesmen's  Nat.  Bank  v.  post,  ^  4749,  4899. 
Manhattan   Lumber    Co.,   18  N.   Y.  ^  Augusta   Bank  v.   Haniblet,   35 

Supp.  920.    Rights  of  a  bank  under  Me.  491. 
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bond  of  indemnity  to  the  stockholders  in  consideration  of  their  sign- 
ing a  joint  note  to  provide  for  a  debt  of  the  company,  does  not 
authorize  him  to  execute  to  them  a  note  of  the  corporation,  and  such 
a  note  cannot  be  enforced.^  A  resolution  authorizing  him  to  convey 
land  to  purchasers  has  been  held  to  include  authority  to  convey  land 
given  by  the  corporation  by  way  of  donation.^ 

§  4656.  How  Far  Corporation  Bound  toy  hds  l>eclarations 
and  Admissions.  —  The  rule  under  this  head  is  the  same  as 
that  which  governs  the  admission  in  evidence  of  the  decla- 
rations and  admissions  of  other  agents:  the  declarations  or 
admissions  of  the  president  of  a  corporation  are  admissible 
in  evidence  against  the  corporation  in  cases  where  he  is  its 
official  mouth-piece  in  dealing  with  the  public,  and  especially 
where  they  are  made  in  respect  of  some  business  for  the  cor- 
poration, or  duty  to  the  corporation,  with  which  the  president 
is  charged  at  the  time  of  making  them.^  Thus,  it  has  been 
held  that  where  the  president  of  a  corporation  has  been 
authorized  to  sell  and  lease  its  lands,  jointly  with  its  treas-. 
urer,  and  execute  deeds  and  leases  of  the  same,  he  is  impliedly 
authorized  to  point  out  the  boundaries  of  such  lands,  and  that 
his  declarations  relative  to  such  boundaries,  made  while  nego- 
tiating a  lease  near  to  and  in  sight  of  the  land,  as  well  as  those 
of  the  treasurer,  made  at  the  same  time  in  the  president's  pres- 
ence and  hearing,  and  without  his  dissent,  —  are  admissible 
in  evidence  against  the  corporation,  and,  after  their  decease, 
against  its  subsequent  grantees.*  In  short,  the  true  doctrine 
seems  to  be  that,  where  he  has  authority,  general  or  special,  to 
act  in  a  given  matter,  this  includes  an  authority  to  do  verbal  acts 
and  to  bind  the  corporation  by  his  declarations.  Thus,  where 
it  is  the  rule  of  the  jurisdiction  that  he  has  an  implied  or  ex 
officio  power  to  bind  the  corporation  by  contracts  in  its  ordi- 

1  Bacon  v.  Mississippi  Ins.  Co.,  31      allow  interest  thereon :  Farmers'  Loan 
Miss.  116.  &c.  Co.  V.  Mann,  4  Bobt.  (N.  Y.)  356. 

2  State  V.  Glenn,  18  Nev.  84.     See  a  p^g^^  ^  49^3^  ^j  jg^_ 

also  Siebe  v.  Joshua  Hendy  Machine  *  Holmes  w.  Turner's  Falls  Lumber 

Works,  86  Cal.  390 ;  s.  c.  25  Pac.  Eep.  Co.,  150  Mass.  535 ;  s.  c.  23  N.  E.  Eep. 
14.    His  power  to  settle  accounts  and      305. 
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nary  business,^  it  will  be  presumed  that  he  has  an.  authority 
to  make  admissions  as  to  matters  pertaining  to  its  ordinary 
business,  which  will  be  binding  upon  it.''  So,  where  the 
theory  of  the  jurisdiction  is  that  the  president  of  a  bank,  act- 
ing as  the  financial  head  of  the  institution,  is  empowered  tO' 
take  charge  of  the  settlement  and  collection  of  its  demands, — 
his  declaration  that  a  note  has  been  paid  is  regarded  as  an 
admission  made  while  acting  in  the  business  of  his  agency, 
in  respect  of  the  very  matters  committed  to  his  charge,  and  is 
hence  admissible  in  evidence  against  the  bank,  on  the  theory 
of  being  a  part  of  the  res  gestm?  So,  if  the  president  of  a 
bank  is  authorized  to  act  as  its  special  agent  in  given  matters,, 
his  admissions  of  acts  done  in  the  course  of  his  agency  will 
be  evidence  against  the  bank.^  On  the  other  hand,  where  the- 
doctrine  of  the  jurisdiction  is  that  the  president  of  a  corpora- 
tion has  no  implied  or  ex  officio  powers  as  its  contracting 
agent,^  it  is  an  illogical  conclusion  that  the  president  of  a 
bank  can  charge  it  with  liability  for  a  debt  by  his  mere 
admissions.* 

§  4657.  Notice  to  Him   as  Affecting  the  Corporation.  — 

The  question  under  what  circumstances  notice  to  the  presi- 
dent of  a  corporation  will  affect  the  corporation  itself  depends 
upon  the  same  principles.'  When  he  is  acting  in  the  exercise 
of  his  office  or  agency,  then  a  notice  to  him  of  any  matter 

1  Ante,  §  4618. 

'  Bullock  -y.   Consumers'  Lumber  N.  Y.  653,  mem.;  s.  c.  29  N.  E.  Kep, 

Co.  (Oal.),  31  Pac.  Eep.  367.  964;   affirming  s.  c.  13  N.  Y.  Supp. 

'  Bank  of  Monroe  v.  Field,  2  Hill  612.    Circumstances  under  -whicli  a 

(N.  Y.),  445.  banking  corporation  was  bound  by 

*  Spalding  v.  Bank  of  Susquehanna  the  false  statements  of  its  president. 

County,  9  Pa.  St.  28.  and  was  not  permitted  to  escape  lia- 

'  Ante,  §  4619.  bility  for  the  same,  on  the  ground 

'  Henry  v.  Northern  Bank,  63  Ala.  that  the  president  had  been  errone- 
527,  537.  Circumstances  under  which  ously  informed  by  some  other  officer : 
the  unauthorized  admissions  by  the  Gould  v.  Cayuga  County  Nat.  Bank, 
president  of  a  company  that  the  com-  56  How.  Pr.  (N.  Y.)  505. 
pany  will  continue  to  pay  certain  '  The  subject  of  notice  to  corpora- 
royalties,  will  not  bind  the  company :  tions  is  considered  more  at  length  in 
Johnson  v.  Union  Switch  &c.  Co.,  129  a  future  chapter:  Post,  §  5189,  et  seq. 
3494 


THE  PRESIDENT.     [4  Thomp.  Corp.  §  4657. 

pertaining  to  that  office  or  agency  is  notice  to  tlie  corporation; 
and,  as  he  is  the  chief  executive  officer  of  the  corporation  and 
the  president  of  its  board  of  directors,  it  can  hardly  be  doubted 
that  in  any  case  a  notice  properly  communicated  to  him  at 
the  chief  office  of  the  corporation  will  bind  the  corporation. 
Thus,  a  resignation  by  a  bank  director,  made  orally  to  the 
president,  has  been  held  sufficient,  where  he  has  sold  out  his 
stock  and  thus  parted  with  his  qualification  to  be  a  director.^ 
But  it  should  be  borne  constantly  in  mind  that  the  cases 
where  a  notice  to  the  president,  or  any  other  officer  of  a  cor- 
poration, will  affect  the  corporation,  are  cases  where  such 
president  or  officer  is  acting  exclusively  for  the  corporation.  In 
cases  where  they  are  acting  partly  for  the  corporation  and 
partly  for  themselves,  a  notice  to  them  does  not  affect  the 
corporation;  because  the  fact  that  their  personal  interest  is 
opposed  to  that  of  the  corporation  may  induce  them  to  with- 
hold the  information  thus  communicated  from  the  directors, 
or  from  the  appropriate  corporate  officer.  In  receiving  a  com- 
munication under  such  circumstances,  the  president  or  other 
officer  is  held  not  to  represent  the  corporation,  but  to  rep- 
resent  himself  only.^  But  it  should  be  carefully  noted  that 
this  principle  applies  only  to  notice  of  facts  which  it  is  the 
personal  interest  of  the  president  or  other  officer  not  so  to 
communicate;  for  if  the  nature  of  the  information  is  such 
that  it  would  be  not  only  the  official  duty,  but  also  the  personal 
interest,  of  the  president  or  other  officer  to  communicate  it, 
then  there  can  be  no  room  for  the  application  of  the  principle, 
but  the  notice  will  be  held  to  affect  the  corporation  for  rather 
stronger  reasons  than  otherwise.' 

'  Briggs  V.  Spaulding,  141  U.  S.  a  mortgage  of  premises,  to  whicli  hig 

132;    s.  c.  10  Eail.  &  Corp.  L.  J.  62;  wife  had  an   equitable  claim    under 

5  Bkg.  L.  J.  41.  an  unrecorded  deed  to  her;  and  it  was 

"  Barnes  v.  Trenton  Gas  Light  Co.,  held  that,  having  acted  in  the  matter, 

27  N.  J.  Eq.  33 ;  post,  §  5202,  et  seq.  not  for  the  company,  but  for  himself 

'  A  good  illustration  of  the  princi-  alone,    his  knowledge  of   his  wife's 

pies  stated  in  this  section  is  "found  in  equities  was  not  the  knowledge  of  the 

a  case  where  the  president  of  a  rail-  company,  unless  shown  to  have  been 

road  corporation  executed  to  certain  communicated  to  it.    Winchester  v. 

directors  of  the  company^  to  secure  Baltimore  &c.  E.  Co.,  4  Md.  231. 


the  payment  of  his  indebtedness  to  it, 
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§  4658.  Ratification  of  Ms  Acts.  —  The  contracts  made 
by  the  president  of  a  corporation,  though  invalid  at  the  time, 
may  be  made  good  by  ratification,  on  principles  hereafter  dis- 
cussed.' Such  a  ratification  must,  of  course,  be  had  by  the 
body  having  power  to  contract  in  the  premises.  This  body  will 
generally  be  the  hoard  of  directors;  but  unless  the  governing 
statute  makes  the  power  of  the  directors  exclusive  as  between 
them  and  the  stockholders,  a  ratification  by  the  body  of  the 
stockholders,  though  not  by  the  directors,  will  be  good.^ 

§  4659.  Things  Which  a  Bank  President  can  do. — Extracted 
from  a  number  of  judicial  decisions,  arising  under  various  charters, 
statutes,  articles  of  association,  by-laws,  and  other  constating  instru- 
ments, without  attempting  to  reconcile  them,  or  even  to  pursue  the 
thread  of  their  reasoning, — we  find  that  it  has  been  held  that  a 
hank  president  has  power  to  take  a  new  note  for  an  old  one  due  the 
bank,  —  that  is,  to  allow  the  debtor  to  renew;^  to  certify,  under  the 
charter,  that  the  note  sued  on  is  the  bona  fide  property  of  the  incor- 
porated bank  which  sues;'  to  authorize  a  broker  to  sell  certain  stock 
which  the  bank  had  taken  to  secure  a  loan;"  to  bind  the  bank,  by 

'  Fost,  §  5286;  West  Salem  Land  proved  by  them,  unless  by  the  charter 

Oo.  u.  Montgomery  Land  Co.,  89  Va.  they  are  vested  with  exclusive  power 

192 ;  s.  c.  16  S.  E.  Rep.  524 ;  Belleville  therefor :  Chicago  &c.  B.  Oo.  v.  Union 

Sav.  Bank  v.  Winslow,  35  Fed.  Eep.  Pac.  Co.,  47  Fed.  Bep.  15;  10  Bail.  & 

471 ;   Bagaley  v.  Pittsburg  &c.  Iron  Corp.  L.  J.  283. 
Co.,  146  Pa.  St.  478 ;  «.  c.  23  Atl.  Eep.  '  Cake  v.  Pottsville  Bank,  116  Pa. 

837.    Thus,  where  he  bought  a  house,  St.  2b4;  s.  c.  2  Am.  St.  Bep.  600. 
to  be  used  as  an  office,  and  the  trus-  '  Bancroft  v.  Branch  Bank,  1  Ala. 

tees  held  their  meetings  in  it  during  2S0  (president  pro  tern.}. 
six  weeks,  it  was  held  that,  even  if  he  ^  A  savings  bank  has  been  held  lia- 

had  no  authority,  the  trustees   had  ble  for  damages  to  a  broker  whom  the 

ratified  his  acts,  and  therefore  that  a  president  had  directed  to  sell,  at  a 

subsequent  rejection  of  the  contract  price  named,  certain  stock  which  the 

was  of  no  avail,  and  could  not  excuse  bank  had  taken  to  secure  a  loan,  but 

the  company  from,  payment.     Shaver  after  the  broker's  sale    thereof  in- 

V.  Bear  Biver  &c.  Co.,  10  Cal.  396.  formed  him  that  he  himself  had  sold 

'  Post,  §  5314.    It  has  been  held  the  stock  and  refused  to  deliver  it. 

that    any  act  done  by  an  executive  Such  liability  was  not  affected  by  the 

officer    of    a    corporation,   with    the  N.  Y.  La.w  of  1853,  ch.  257,  §  6,  for- 

direction    or  approval  of   the  stock-  bidding  savings  banks  to  loan  money 

holders,  is  binding  on  the  corporation,  on  personal  security.    Sistare  v.  Best, 

though   within    the    powers    of    the  16  Hun  (N.  Y.),  611. 
directors  and   never   directed  or  ap- 
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drawing,  indorsing,  accepting  bills  of  exchange,  giving  certificates 
of  deposit,  etc.,  in  the  course  of  ordinary  daily  business; '  to  transfer, 
by  his  indorsement,  a  note  made  payable  to  the  corporation,  if  he 
has  a  general  authority  for  that  purpose  from  the  directors,  —  and 
the  seal  of  the  corporation  need  not  be  affixed  to  the  transfer,  nor  a 
particular  vote  therefor  be  passed;*  to  assign  choses  in  action 
belonging  to  the  corporation;'  and  to  assign  mortgages  given  by  sub- 
scribers for  their  shares,  such  mortgages  being  properly  made  pay- 
able to  him,  and  he  need  not  use  a  seal,  or  may  assign  under  his 
own  seal,  instead  of  that  of  the  corporation.*  And  even  where  he 
has  no  authority,  his  unauthorized  act  may  operate  as  an  estoppel 
against  himself  so  far  as  his  own  personal  right  is  concerned.^ 

§  4660.  Things    Wliicli    a   Bank    President    cannot   do. — 

Collpcting,  as  in  the  preceding  section,  various  incongruous  hold- 
ings, we  find  that  it  has  been  held  that  a  bank  president  cannot, 
virtute  officii,  dispose  of  notes  belonging  to  the  bank."  Nor  can  the 
president  or  cashier  charge  the  bank  with  any  liability  for  a  special 
deposit,  contrary  to  its  usage,  without  the  previous  authority  or  sub- 
sequent assent  of  the  corporation.'  Nor  can  the  president  of  a  bank, 
under  the  Indiana  law  of  1855,  indorse  its  notes,  which  act,  by  the 
usage  of  banks,  is  done  by  the  cashier  alone;  nor  does  the  word 
"  contract,"  employed  in  section  23  of  that  act,  confer  such  power.* 
Nor  can  he  protect  the  cashier    by    directing    a  diversion  of  the 

^  Jones  V.  Hawkins,  17  Ind.  550;  Sprague,  1  Clarke  (N.  Y.),  351.     It 

Allison  V.  Hubbell,  1 .'  Ind.  559.  has  been  held  that  a  banking  associa- 

'    "  Spear    v.    Ladd,    11    Mass.    94 ;  tion,  under  the  general  banking  law 

Northampton    Bank   v.  Pepoon,    11  of  New  York,  is  liable  to  repay  money 

Mass.  2i-8.  borrowed  for  its  use,   on  a  letter  of 

*  Leavitt  v  Fisher,  4  Duer  (N.  Y.),  credit  signed  by  the  president  under 
1.  the  proper  authority,  though  there  is 

*  Valk  V.  Crandall,  1  Sandf.  Ch.  no  written  promise  to  repay  the  same 
(N.  Y.)  171).  signed  by  the  president,  vice-presi- 

^  Thus,  the  president  of  a  banking  dent,  and  cashier.    Leavitt  v.  Blatch- 

association,  who  had,   as  agent  for  ford,  5  Barb.  (N.  Y.)  9. 
the  association,  executed  certain  con-  •*  First  Nat.  Bank  v.  Lucas,  21  Neb. 

tracts  for  the  purchase  of  State  stock,  280. 

was  not  allowed  to  come  into  court  to  '  Foster  v.  Essex  Bank,  17  Mass. 

stay  the  collection,  by  the  association,  479 ;  s.  c.  9  Am.  Dec.  168 ;  Austin  v. 

of  his  portion  of  the  interest,  on  the  Daniels,  4  Denio  (N.  Y.),  299. 
ground  that  the  association  had  no  "  Jones  v.  Hawkins,  17  Ind,  550; 

power  to  make  the  contracts.    Ely  v.  Allison  v.  Hubbell,  17  Ind.  559, 


349 


4  Thomp.  Corp.  §  4661. J     ministerial  officers  and  agents. 

funds  of  the  bank  to  an  object  clearly  unauthorized.^  The  presi- 
dent of  a  bank  has  no  power,  without  special  authority  from  the 
directors,  to  authorize  the  cashier  to  pay  the  checks  of  a  person 
holding  a  claim  against  the  president,  but  having  no  deposit  in  the 
bank.'  Nor  have  the  president  and  cashier  of  a  banking  corpora- 
tion any  power,  according  to  one  holding,  to  modify  the  terms  of  a 
written  contract  on  which  the  bank  has  parted  with  its  money.* 

§  4661.  Authority  of  President  in  a  Given  Case,  how 
Proved  or  Disproved.  —  It  has  been  said,  in  a  case  involving 
the  liability  of  a  corporation  growing  out  of  business  dealings 
between  its  president,  who  was  also  its  manager,  and  a  third 
person,  that  the  evidence  of  his  authority,  in  general,  is  that 
upon  which  prudent  business  men  would  ordinarily  infer  the 
existence  of  an  authority  in  the  premises.^  But  this  majy  be 
regarded  as  too  strong  a  statement,  though  possibly  the  rule 
ought  in  all  cases  to  conform  to  the  habits  of  prudent  business 
men.  But  prudent  business  men  will,  in  nearly  all  cases,  act 
upon  the  faith  of  the  representation  which  the  president  or 
manager  of  a  corporation  makes  in  respect  of  the  extent  of  his 
authority;  and  yet  it  is  conceived  that  the  rule  of  evidence 
applies  here  as  in  other  cases,  that  agency  is  not  proved  by 
the  declarations  of  the  alleged  agent.*  If  the  rule  were  other- 
wise, one  man  could,  by  his  mere  declarations,  give  away  the 
rights  of  another  man,  in  his  absence  and  without  his  knowl- 
edge or  authorization.  The  rule  is,  that  where  the  agency  is 
otherwise  proved,  the  declarations  of  the  agent  are  admissible 
touching  a  matter  within  the  scope  of  his  agency  at  the  time.* 

'  Thua,  where  the  president  and  for  the  amount.    The  assent  of  the 

the  cashier  of  a  bank  were  engaged  president  could  afford  no  protection 

in  establishing  a  new  banking  asso-  to  him.    Austin  v.  Daniels,  4  Denio 

ciation,  and  purchased  State  stocks  (N.  Y.),  299. 

for  the  purpose,  on  credit,  and  as-  ^  Dowd  v.  Stephenson,  105  N.  0. 

sumed  to  give  the  sectirity  of   the  467 ;  s.  c.  10  S.  E.  Rep.  1101. 
bank  of  which  they  were  officers  for  '  Thompson  v.  McKee,  5  Dak.  172 ; 

it;  and  subsequently  the  cashier,  with  «.  c.  37  N.  W.  Rep.  £67. 
the    assent  of    the    president,    took  •  Lee  v.  Pittsburgh  &o.    Co.,   56 

money  of  the  bank  in  order  to  pay  How.  Pr.  (N.  Y.)  373. 
forit,  — it  was  held  that  the  cashier  '  Post,  §§4880,  4887-4889. 

was  liable  to  the  receiver  of  the  bank         •  Post,  i§  4777,  4912,  4917. 
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It  is  conceived  that  the  authority  of  the  .president  of  a  corpo- 
ration, outside  of  the  powers  which  are  implied  hy  law,  is 
proved  by  very  much  the  same  evidence  as  that  which  is 
employed  to  prove  the  authority  of  ordinary  agents;  and  this 
evidence  is  ordinarily  (1)  evidence  of  a  direct  authorization;* 
(2)  evidence  of  his  having  been  held  out  to  the  public  as  pos- 
sessing the  powers  which  he  in  fact  exercised  in  the  par- 
ticular case.*  As  the  former  species  of  evidence  is  often 
inaccessible  to  the  third  person  dealing  with  the  corporation, 
and  as  the  latter  is  that  upon  which  business  men  more  usu- 
ally act,  resort  is  more  generally  had  to  it.  (3)  What  is  like 
the  latter,  evidence  of  the  previous  ratification  of  similar 
acts.  In  the  first  case,  as  the  question  will  often  arise  on  the 
interpretation  of  writings,  it  will  be  a  question  for  the  judge;  in 
the  latter  case,  as  it  will  depend  upon  evidence  of  facts  in  pais, 
it  will  be  a  question  of  fact  for  a  jury,  or  for  a  chancellor  in  an 
equity  case.  In  many  cases  his  authority  may  be  proved  by 
circumstances,  —  as  where  it  depends  either  upon  a  holding -out 
or  a  ratification  by  the  corporation.* 

§  4662.  Illustrations  of  the  Manner  of  Proving  his  Author- 
ity.—  On  the  trial  of  a  writ  of  entry,  as  against  a  tenant  in  pos- 
session under  a  mere  claim  of  title,  it  appearing  that  the  deed  to 
the  demandant,  conveying  the  demanded  premises,  was  executed  by 
the  president  of  a  corporation,  who  affixed  thereto  the  corporate 
seal,  and  that  this  was  done  in  accordance  with  a  parol  vote  of  the 
directors  which  was  not  recorded,  —  it  was  held  that  there  was,  as 
against  a  stranger,  sufficient  proof  of  authority  to  execute  the  deed 
to  entitle  the  demandant  to  recover.*  In  a  case  where  the  by-laws 
placed  no  restriction  on  the  power  of  the  president,  who  was  also  its 
treasurer,  to  bind  the  corporation  by  indorsements,.  a,ndi  there  was 
evidence  tending  to  show  that  the  directors  knew  or  could  have 
known  that  the  business  was  principally  carried  on  by  means  of 
such  indorsements,   the  company  having  no  actual   capital,  the 

'  This  may  be  proved  by  parol,  al-  Bank  v.  Kimberlands,  16  W.  Va, 
though  it  relates  to  the  execution  of     555. 

a  deed:  Clark  v.  Pratt,  47  Me.  55.  •  Westcott  v.  Atlantic  Silk  Co.,  3 

»  Post,  5  4882,  et  seg.;  First  Nat.      Met.  (Mass.)  282,  290. 
*  Clark  V.  Pratt,  47  Me.  55. 
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question  as  to  the  president's  authority  to  sign  his  company's  name 
to  commercial  paper  was  held  to  be  a  question  oi  fact  for  the  jury} 
A  railroad  company,  by  means  of  an  advertisement  signed  by  its 
secretary,  offered  certain  goods  for  sale.  A  broker,  seeing  the 
advertisement,  sent  his  agent  to  the  secretary  of  the  company  to 
negotiate  concerning  the  purchase  of  the  goods.  The  secretary 
referred  the  plaintiff's  agent  to  the  president,  with  whom  the 
plaintiff's  agent  effected  the  sale,  the  president  agreeing  to  pay  the 
plaintiff  a  broker's  commission.  It  was  held  that,  even  if  the  secre- 
tary was  the  only  authorized  agent,  yet  as  the  secretary  had  referred 
the  plaintiff's  agent  to  the  president,  the  acts  of  the  president  in 
the  premises  bound  the  corporation.  It  was  also  held  that,  as  the 
president  had  thus  authority  to  make  the  sale,  he  had  authority  to 
bind  the  company  by  an  agreement  to  pay  the  commission,  which 
was  merely  an  incident  of  the  sale.''  On  the  other  hand,  in  an 
action  against  a  corporation  to  recover  goods  claimed  by  it  to  have 
been  furnished  under  an  unauthorized  contract,  evidence  of  an 
agreement  between  the  president  of  the  board  of  trustees  of  such 
corporation  and  his  co-trustees,  that  he  was  to  furnish  the  goods 
gratuitously,  is  admissible  to  show  his  want  of  authority  to  bind  the 
corporation  for  their  price.' 

§  4663.  Evidence  Derived  from  Previous  Katificatious  of 
Similar  Acts.  —  Recurring  to  the  third  kind  of  evidence 
already  suggested  as  admissible  to  prove  the  authority  of  the 
president  of  a  corporation,*  it  should  be  observed  that  there 
may  be  circumstances  under  which  the  previous  ratification  by 
the  directors  of  an  unauthorized  act  of  their  president, will  be 
evidence  of  an  authority  to  do  a  future  act  of  the  same  kind. 
But  this  principle  must  be  carefully  guarded.     The  ratifica- 

1  rifth  Nat.  Bank  v.  Navassa  v.  McOlellan,  21  Wis.  112.  Evidence 
Phosphate  Co.,  119  N.  Y.  256;  s.  c.  sufficient  to  warrant  the  conclusion 
29  N.  Y.  St.  Eep.  686;  23  N.  E.  that  the  vice-president  of  a  railroad 
Kep.  737 ;  reversing  s.  c.  6  N.  Y.  company  had  authority  to  employ  the 
Supp.  1.  plaintiff  to  render  services :  Shimmel 

2  Northern  &c.  E.  Co.  v.  Bastian,  •„.  Erie  R.  Co.,  5  Daly  (N.  Y.),  396. 
15   Md.    494.     As    to    proof   of   the  '  Lyndon    Mill    Co.    v.    Lyndon 
authority  of  the  president  of  a  corpo-  Literary  &c.  Inst.,  63  Vt.  581;  «.  c.  25 
ration  to  sell  and  transfer  a  note  and  Am.  St.  Rep.  783. 

mortgage,  see  City  Bank  of  Kenosha  *  Ante,  §  4661. 
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tion  of  an  unauthorized  act  by  the  directors  might  be  thp  best 
thing  they  could  do  under  given  circumstances.  But  it  would 
never  do  to  hold  that,  by  ratifying  one  wrongful  act,  they  hold 
themselves  out  as  bound  to  ratify  any  number  of  others  of  a 
similar  kind.  It  is  believed  that  a  ratification  can  never  be 
evidence  of  a  future  authorization  except  in  two  cases:  1. 
"Where  there  have  been  so  many  acts  of  ratification  as  to  make 
a  custom;  2.  Where  the  act  or  acts  of  ratification  take  place 
under  such  circumstances  as  to  hold  out  to  third  persons  deal- 
ing with  the  corporation  the  prospect  of  further  ratifications 
of  similar  acts,  in  which  case  an  estoppel  would  arise  against 
the  corporation  on  the  principle  already  considered.  Such  a 
case  was  seemingly  presented  where  the  president  of  a  corpo- 
ration had  executed  notes  on  its  behalf  for  money  advanced 
to  pay  for  the  construction  of  a  steam-boiler,  and  the  corpo- 
ration had  acquiesced  therein,  and  it  was  held  that  the  other 
party  had  a  right  to  consider  him  authorized  to  execute 
another  note  for  further  necessary  advances.^ 

Article  II.     His  Liabilities. 

Section  Section 

4669.  His  liability  for  torts.  4675.  Conversion  of  corporate  prop- 

4670.  His  liability  for  frauds.  erty. 

4671.  His    liability    for    mismanage-  4676.  Personal  liability  on  his  ultra 

ment,  negligence,  etc.  vires  contract. 

4672.  His  obligations  as  a  fiduciary.         4677.  Criminal  liability  of  the  presi- 

4673.  What  acts  are  consistent  -with  dent  of  a  national  bank. 

such  obligations.  4678.  When  liable  on  the  theory  of 

4674.  What  acts  are  inconsistent  with  breach  of    warranty  of    au- 

such  obligations.  thority. 

§  4669.  His  lilabillty  for  Torts.  —  His  liability  for  torts 
rests  upon  principles  already  considered.^  Where  the  wrong 
done  consists  of  mere  non-feasance  —  of  the  mere  failure  to 
perform  some  duty  which  the  corporation,  his  principal,  owes 
to  the    plaintiff,  —  then    the    corporation    only  is  liable;  but 

1  McDonald  v.  Chisholm,   131  111.  '  Ante,  §  4090,  et  seg.    As,  for  in- 

273;  s.  c.  23  N.  E.  Rep.  596.  See  also  stance,  for  fraud  in  procuring  credit 
Sparks  v.  Dispatch  Transfer  Co.,  104  for  the  corporation:  Phillips  v.  Wor- 
Mo.  531;  s.  0.  24  Am.  St.  Rep.  351.  tendyke,  31  Hun   (N.  Y.),  182. 
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where  it  consists  of  misfeasance, —  an  affirmative  act  wrong- 
fully ordered  or  done  against  the  plaintiff,  —  then  he  can- 
not escape  liability  by  setting  up  that  it  was  the  act  of 
the  corporation;  for,  although  the  corporation  may  be  liable, 
he  may  be  liable  also:  he  as  a  personal  trespasser;  it,  on  the 
principle  of  respondeat  superior.  It  is,  in  the  eye  of  the  law, 
like  other  cases  of  joint  trespass.  As  to  his  liability  for  torts 
committed  by  subordinate  agents  or  servants  of  the  corpora- 
tion, where  he  is  the  intermediate  agent  or  servant,  there  is 
more  difficulty.  It  has  been  held  that  he  does  not  become 
liable  to  an  action  for  a  personal  injury,  merely  by  transmit- 
ting a  lawful  order  of  the  corporation  to  a  servant,  who,  in 
executing  it,  uses  illegal  force;  but  if  the  order  is  issued  by 
him  on  his  own  responsibility,  he  will  be  liable.^  If,  by  an 
oppressive  exercise  of  his  powers,  the  acting  president  and 
active  manager  of  a  railroad  company  procures  donations  of 
property  to  be  made  to  him  in  trust  for  the  company,  he  will, 
in  theory  of  equity,  hold  it  in  trust  for  the  donors,  and  not 
for  the  company.^  If  he  receives  the  hands  of  a  county, 
issued  in  violation  of  the  constitution  of  the  Stateand  charter 
of  the  company,  and  buys  them  individually  from  the  com- 
pany, he  will  not  be  treated  as  an  innocent  purchaser,  but  will 
be  enjoined  from  negotiating  them,  and  will  be  compelled  to 
deliver  them  up  for  cancellation? 

§  4670.  His  liiabillty  for  Frauds.  —  Under  principles  already 
considered,*  the  president  of  a  corporation  is  liable  to  third 
persons  for  losses  sustained  by  them  in  dealing  with  it  on 

'  Hewett  V.  Swift,  3  Allen  (Mass.),  see  Bayless  v.  Orne,  1  Freem.  Oh. 

420.  (Miss.)    161.     That    a   camp-meeting 

''  Union  Pacific  E.  Co.  v.  Durant,  3  association  will  not  be  liable  for  the 

Dill.  (U.  S.)  343;  awie,  §  4027.  acts  of  its  president   in  interfering 

"  Supervisors  v.  Paxton,  57  Miss,  with  the  trade  of  an  individual  on 
701.  Circumstances  under  which  a  land  near  the  camp-meeting,  by  tell- 
court  of  equity  will  not  grant  an  ing  the  people  that  he  has  no  right  to 
injunction  restraining  the  president  sell  his  goods  or  to  entertain  them : 
and  cashier  of  a  banking  corporation,  Perkins  v.  Mayville  Dist.  Camp- 
in  the  exercise  of  their  official  duties,  meeting  Asso.  (Ky.),  10  Ky.  L.  Eep. 
from  committing  malfeasance  in  office,  781 ;  s.  c.  10  S.  W.  Kep.  659. 
*  Ante,  §§  1503,  4140,  4144. 
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the  faith  of  his  misrepresentations  as  to  its  financial  condi- 
tion/ or  other  facts  forming  a  material  inducement  to  the 
contract.^  But  in  all  these  cases  the  evidence  must  in  some 
way  connect  him  with  the  fraud:  clearly  he  will  not  be  liable 
in  every  case,  from  the  mere  fact  of  holding  the  office  of 
president.  The  president  of  a  banhing  corporation  would  not, 
for  instance,  be  liable  for  damages  sustained  by  the  pur- 
chaser of  a  false  certificate  of  deposit,  issued  by  one  assuming 
to  act  as  cashier,  before  the  completion  of  the  corporate  organ- 
ization, and  who  afterwards  held  that  office,  in  the  absence  of 
evidence  tending  to  show  that  the  president  assisted  in  giving 
it  currency.' 

§  4671.  His  liiability  for  Mismanagement,  Sfegligence,  etc. 

Where  the  president  of  a  corporation  is  vested  with  the  gen- 
eral care,  oversight,  and  management  of  its  concerns,  and  is 
paid  a  salary  for  his  services,  he  is  bound  to  render,  in  return 
for  the  confidence  thus  reposed  in  him  and  the  compensation 
thus  paid  to  him,  good  business  diligence  in  the  discharge  of  the 
duties  thus  assumed.  The  theoretical  measure  of  his  duty  is 
unquestionably  the  diligens  patrisfamilias  of  the  Roman  law, — 
the  diligence  which  the  law  demands  of  an  ordinary  business 
agent,  factor,  or  bailee  for  hire.  He  is  therefore  answerable 
to  the  corporation  for  the  want  of  the  reasonable  or  ordinary  care 
bestowed  by  a  good  business  man  in  the  oversight  of  a  similar 
business  under  similar  circumstances.  His  responsibility  is, 
on  principle,  of  a  higher  character  than  that  of  the  directors, 
who  are  generally  proprietors,  that  is  to  say,  stockholders,  and 
who  serve  without  compensation.  They,  as  already  seen,  are 
generally  held  answerable  only  for  gross  negligence  —  for  the 
crassa  negligentia  of  the  Roman  law.^     Applying  this  rule  of 

*  Tyler  t).  Savage,  143  TJ,  S.  79,  97;     vency  at  the  time  of  the  contract  was 
Hubbard  v.  Weare,  79  Iowa,  678 ;  8.  o.      established :  Ibid. 
44  N.  W.  Kep.  915;  King  v.  Davis,  16  '  oiark  v.  Dunham  Lumber  Co., 

N.  Y.  Supp.  427.  Evidence  in  such  86  Ala.  220;  s.  c.  5  South.  Eep.560. 
an  action  under  which  it  was  error  '  Long  v.  Citizens'  Bank,  8  Utah, 

to  refuse  an  instruction  that   insol-     104 ;  s.  c.  29  Pac.  Rep,  878. 
*   Ante,  §  4100,  et  seq. 
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respoiisibility,  it  has  been  held  that  where  losses  occur  to  a 
savings  bank,  through  investments  by  the  president  in  secu- 
rities not  within  the  restrictions  of  the  charter,  or  not  such 
as  ordinarily  prudent  men  would  make  in  the  transaction  of 
their  own  business,  by  means  of  checks  signed  and  left  in 
blank  by  the  treasurer,  the  president  and  treasurer  are  per- 
sonally liable,  —  the  president  first  and  the  treasurer  next.* 
Such  being,  on  principle,  the  undoubted  measure  of  his 
responsibility,  it  may  perhaps  be  regretted  that  a  tendency  is 
discovered  in  some  of  the  cases  to  let  him  down  easily.  Where 
a  loss  occurred  through  his  unauthorized  and  mistaken  action, 
it  was  held  that,  although  he  should  have  consulted  the  board 
of  directors  before  authorizing  certain  expenditures,  yet  if  he 
acted  in  good  faith,  and  did  no  more  than  what  they  probably 
would  have  authorized,  he  was  not  liable  to  the  corporation 
for  damages;  and  what  was  worse,  it  was  held  that  it  could  not 
set  up  his  conduct,  by  set-off  or  otherwise,  in  bar  of  his  action 
for  his  salary.^  Nay,  he  can,  according  to  some  judicial  con- 
ceptions, draw  his  salary,  do  nothing,  and  incur  no  liability 
whatever.  Thus,  it  has  been  held  that  a  president  of  a 
national  bank  is  guilty  of  no  want  of  ordinary  care  in  acting 
upon  a  leave  of  absence  granted  to  him  for  one  year  on  account 
of  ill  health,  and  is  not  to  be  held  for  neglect  of  duty  because 
he  did  not  resign.'  But  common  experience  shows  that  the 
managers  of  financial  institutions  often  fall  into  "  ill  health  " 
when  the  corporation,  like  Caesar,  gets  "the  falling  sickness"  ; 
and  that  they  are  at  such  times  anxious  to  resign,  but  more 
anxious  to  take  a  "leave  of  absence,"  —  especially  if,  by  that 
means,  they  can,  while  drawing  their  salaries  out  of  the  pock- 
ets of  creditors,  escape  responsibility  for  the  impending  fail- 
ure, and  be  beyond  the  noise  and  danger  which  attend  the 
falling  of  the  structure. 


1  Williams  v.  McKay,  46  N.  J.  Eq.  »  Briggs  v.   Spaulding,   141  U.  S. 
25;  ».  C.18  Atl.  Eep.  824.  132;  s.  c.  10  Eail.  &  Corp.  L.  J.  62. 

2  Davis  ■;;.  Memphis  City  E.  Co.,  22  See  also  Movius  v.  Lee,  30  Fed,  Rep. 
Fed.  Kep.  883.  298. 
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§  4G72.  His  Obligations  as  a  Fiduciary.  —  These  rest  upon 
the  same  footing  as  those  of  the  directors,  which  have  been 
considered.'  He  is  bound  to  exercise  his  official  powers,  in 
the  utmost  good  faith,  for  the  benefit  of  the  company,  and  he 
is  not  allowed  to  prosecute  them  to  his  own  private  gain  and 
advantage.^  Where  he  holds  both  the  office  of  president  and 
that  of  treasurer,  and  is  the  managing  and  controlling  officer 
of  the  company,  if  he  speculates  with  its  funds  and  buys 
claims  against  it  at  a  discount,  he  will  be  held  to  account  to 
its  stockholders,  —  and  it  has  been  held,  even  to  its  creditors, 
—  for  any  profit  that  results  from  such  dealings.'  It  is  almost 
needless  to  say  that  he  cannot  use  the  corporate  funds  in  the 
payment  of  his  own  private  debt,  and  that  the  creditor  receiv- 
ing them,  with  notice,  will  hold  them  as  trustee  in  equity  for 
the  corporation,  no  matter  what  devious  form  the  transaction 
may  assume.*  He  cannot,  as  hereafter  seen,  receive  notice 
for  the  corporation  in  a  matter  in  which  he  is  personally 
interested  against  the  corporation,  unless  the  notice  is  of 
such  a  nature  that  it  is  to  his  manifest  interest  to  communi- 
cate it;^  nor  will  his  acts  and  declarations  create  an  estoppel 
against  the  corporation  in  favor  of  another  company,  of  which 
he  is  also  president,^  although  they  might  bind  it  under  honest 
conditions.''  So,  where  he, agrees  with  the  other  trustees  of 
the  corporation  to  furnish  certain  materials  as  a  gratuity,  this 
will  not  bind  the  corporation  for  their  payment,  if  he  orders 
them  of  another  company  of  which  he  is  a  member.^  So,  where 
a  private  agreement  was  made  between  the  president  and 
cashier  of  a  bank  by  which  stock  of  the  bank  was  purchased 
by  the  cashier  with  money  borrowed  from  the  bank,  for  which 
he  gave  his  note  indorsed  by  the  president,  it  was  held  that 
the  bank  was  not  bound  to  hold  the  note  for  the  protection 

'■  Ante,  §  4009,  et  seg. 
'  Thomas  v.  Sweet,  37  Kan.  183;  *  Pennsylvania  E.    Co.'b  Appeal, 

s.  c.  14  Pac.  Eep.  545.  80  Pa.  St.  265. 

"  Ibid.  '  Ante,  §  4079,  et  seg. 

*  Keed  v.   Bank  of  Newburgh,  6  "  Lyndon  Mill  Co.  v.  Lyndon  Lit- 

Paige  (N.  Y.),  337.  erary  &c.  Inst.,  63  Vt.  581;  s.  c.  25 

'  Post,  §  5205.  Am.  St.  Eep,  783;  22  Atl.  Eep.  575. 
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of  the  president.*  And  in  general,  equity  will  interpose,  if 
appealed  to  in  time  and  by  the  proper  party,  to  break  up  any 
"  credit  mobilier"  arrangements,  by  which  he  seeks  to  enrich 
himself  at  the  expense  of  his  associates."  Property  delivered 
to  him  in  discharge  of  a  contract  with  the  corporation ' 
is  of  course  held  by  him  for  the  corporation.  While  it  has 
been  said  that  he  is  not  such  a  technical  trustee  as  gives  juris- 
diction to  a  court  of  equity  to  superintend  his  trusteeship,* 
yet  where  he  misappropriates  the  funds  of  the  corporation  in 
speculations  on  his  own  account,  the  jurisdiction  of  equity  to 
compel  him  to  account  for  the  same,  will  be  supported  on  the 
ground  of  the  inadequacy  and  inconvenience  of  the  remedy  at 
law.^ 

§  4673.  What  Acts  are  Consistent  with  Such  Obligations. — 

But  this  principle  does  not  extend  so  far  as  to  prevent  him 
from  making  a  valid  contract  with  the  company,  provided  his 
own  vote  in  the  board  of  directors  is  not  necessary  to  the  mak- 
ing of  it.*  He  may,  it  has  been  held,  where  the  corporation  is 
embarrassed  and  without  funds  to  purchase  its  past-due  out- 
standing bond,  purchase  the  same  and  hold  it  as  against  the 
company;  but  not  if  he  purchase  with  the  funds  or  credit  of 
the  company.  And  he  may  even  make  a  valid  contract  with 
the  corporation,  renewing,  extending,  and  increasing  the  rate 
of  interest  upon  such  bond,  provided  the  contract  is  a  fair  and 
equitable  one.'  And  where  a  steamship  company  had  become 
hopelessly  insolvent  and  practically  dissolved,  it  was  held  that 
its  president  might  contract  on  his  individual  behalf,  to  run 
steamers  and  do  the  business  which  the  company  had  ceased 
to  do,  provided  he  put  no  duty,  obligation,  or  restraint  upon 

1  First  Nat.  Bank  v.  Gifford,   47  Oh.  (N.  Y.)  90;  s.  c.  11  Am.  Dec.  417, 

Iowa,  575.  — where  it  is  said  that  "every  de- 

'  See  for  illustration,  Langdon  v.  posit  is  a  direct  trust" ;  and  York's 

Branch,  37  Fed.  Eep.  449.  Appeal,  110  Pa.  St,  69,  79. 

•  Markley  v.  Ehodes,  59  Iowa,  57.  "  Warner  v.  McMuUin,  fwpra, 

<■  Warner  v.  McMuUin,  131  Pa.  St.  «  Ante,  §§  4042,  4065,  4080. 

370,  381;    8.  c.  18  Atl.  Eep.    1056.  '  Bradley  v.  Williams,  3  Hughes 

Compare  Kane  v.  Bloodgood,  7  Johns.  (TJ.  S.),  26. 
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the  company.*  He  may,  of  course,  help  the  corporation  in 
its  difficulties,  by  paying  its  debts,  or  giving  his  own  note  for 
that  purpose;  but  unless  he  secures  himself  in  advance,by  an 
agreement  which  will  stand  the  scrutiny  of  equity,  he  thereby 
becomes  simply  a  general  creditor  of  the  corporation,  on  no 
better  footing  than  any  other  general  creditor.^  Where,  how- 
ever, he  advances  money  to  raise  a  mortgage  of  the  property 
of  the  company,  he  will  be  entitled  to  subrogation  to  the  rights 
of  the  mortgagee,  —  and  this,  although  he  advances  the  money 
to  save  his  own  interest  as  a  bondholder  and  stockholder,  as 
well  as  the  interest  of  the  corporation.' 

§  4674.  What  Acts  are  Inconsistent  with  Such  Ohliga- 
tions.  —  If  the  president  of  a  bank  becomes  interested  with 
a,  customer  of  the  bank  in  an  outside  enterprise,  and,  to 
facilitate  that  enterprise,  directs  that  such  customer  be 
allowed  to  overdraw  his  account,  and  establishes  the  custom 
of  paying  his  overdrafts,  he  will  be  liable  to  the  bank  for  the 
loss  thereby  sustained,  as  for  a  breach  of  trust.* 

'  Murray  v,  Vanderbilt,  39  Barb,  amount  of  stocks  of  the  State,  and 

(N.    Y.)    140.      Compare    Ward    v,  gave  notes  of  the  bank  signed  by  the 

Davidson,  89  Mo.  445.  president    and    cashier,    payable    at 

'  The  president  of  a  corporation,  future  periods.    The  stocks  went  to 

at  its  request,  gave  his  note  for  an  the  use  of  the  bank.    The  notes  were 

advance  payment  upon  its  contract,  protested  for  non-payment,  and  the 

This  note  was  credited  to  the  corpo-  president,  on  being  applied  to,  paid 

ration  and  paid  at  maturity  by  the  them.    It  was  held  that  the  president 

president.    The  contract  was  counter-  had  a  valid  legal  claim  against  the 

manded. before  the  entire  advance  was  bank  for  the  amount  so  paid  by  him, 

earned.    It  was  held  that,  the  trans-  and  the  bank  having  failed,  he  was 

action  being  a  loan  to  the  companj;  entitled    to   come   in    as   a   creditor 

the  balance  in  the  hands  of  the  con-  thereof,  before  the  receiver,  and  have 

tractor  could  not  be  claimed  by  the  his  claimed  allowed.     Bank  Oommis- 

president  as  due  him,  but  was  liable  sioners  v.  St.  Lawrence  Bank,  8  Barb, 

to  attachment  as  a  debt  to  the  corpo-  (N.  Y.)  436.     See  also  Hentigti.  Sweet, 

ration.    Sanders  v.  Page,  11  Oolo.  518 ;  33  Kan.  244. 

s.  c.  19  Pac.  Eep.  468  a.    A  banking  »  Bush  v.  Wadsworth,  60  Mich.  255. 

association,   being  embarrassed,  au-  *  Oakland    Bank    v.    Wilcox,    60 

thorized  its  president  and  cashier  to  Cal.   126.      To  the  same   effect,    on 

raise  money  to  redeem  the  circulation  nearly  the  same  facts,  see  First  Nat. 

of  the  bank.    In  pursuance  of  such  Bank  of  Sturgis  v.  Reed,  36  Mioh. 

authority,   they   purchased    a    large  263.    Liable  for  placing  the  money 
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§  4675.  Conversion  of  Corporate  Property.  —  His  liability 
for  converting  to  his  own  use  the  property  of  the  corporation 
rests  upon  the  same  footing  as  that  of  any  other  agent. 
Thus,  in  an  action  by  a  receiver  of  a  bank  against  its  presi- 
dent, to  recover  the  value  of  certain  securities  fraudulently 
appropriated  by  him  to  his  own  use,  it  cannot  be  objected 
that  it  is  not  shown  that  some  billholder,  depositor,  or  other 
creditor,  or  some  stockholder,  has  been  injured  by  the  de- 
fendant's act,  or  that  the  parties,  the  bank  and  the  defend- 
ant, are  in  pari  delicto;  or  that  certain  shares,  given  by  the 
defendant  in  consideration  of  the  securities,  have  not  been 
tendered  to  him.^  So,  where  a  resolution  of  a  corporation 
authorized  its  president  to  sell  certain  bonds  at  a  certain 
price,  and  the  president  lent  the  bonds,  in  an  action  against 
him  for  their  conversion,  it  was  held  that  the  question  of  his 
general  powers  as  president  had  no  bearing  upon  the  case; 
that,  as  to  these  bonds,  the  extent  of  his  authority  was 
measured  by  the  resolution.^  The  entries  on  the  books  of  a 
corporation,  made  by  a  deceased  president  and  cashier,  or 
under  his  direction,  constitute  a  standing  acknowledgment  of 
his  liability  as  against  himself  and  his  legal  representatives, 
and  form  the  basis  of  an  account  to  be  rendered  by  those 
representatives.* 

§  4676.  Personal  Liability  on  his  Ultra  Vires  Contracts. 

Where  the  president  of  a  corporation  who,  in  behalf  of  the 
corporation,  attempts  to  bind  it  by  a  contract  ultra  vires  the 
corporation,  he  does  not  bind  himself,  if  the  other  party 
knows  that  his  action  was  not  so  intended.* 

§  4677.  Criminal  Liiability  of  the  President  of  a  Kational 
Bank. —  By  section  5209  of  the  Revised  Statutes  of  the  United 

of  a  depositor  to  his  own  credit,  and  '  Second  Avenue  E.  Co.  v.  Mehr- 

then  allowing  the  depositor  to  with-  bach,  49  N.  Y.  Super.  Ot.  267. 
draw:    Estate    of    Boker,    7    Phila.  '  Southern  Mut.  Ins.  Co.  t;.  Pike, 

(Pa.)  479.  32  La.  An.  483. 
1  Hayes  v.  Kenyon,  7  R.  I.  136. 

«  Holt  V.  Winfield  Bank,  25  Fed.  Rep.  812.    Compare  ante,  §  2992. 
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States,  a  criminal  .liability  is  imposed  upon  the  president  and 
other  officers  and  agents  of  national  banking  associations,  for 
certain  offenses  therein  described.  One  of  these  consists  in 
making  "  any  false  entry  in  any  book,  report,  or  statement  of 
the  association,  with  intent,  in  either  case,  to  injure  or  defraud 
the  association  or  any  other  company,  body  politic  or  corpo- 
rate, or  any  individual  person,  or  to  deceive  any  officer  of  the 
association,  or  any  agent  appointed  to  examine  the  affairs  of 
any  such  association."^  The  same  section  also  enacts  that 
*'  every  president  ....  who  'embezzles,  abstracts,  or  willfully 
misapplies  any  of  the  moneys,  funds,  or  credits  of  the  associa- 
tion, ....  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 
It  is  not  an  offense  under  this  provision  for  the  president  of 
such  a  bank  to  direct  and  concur  in  the  purchase  by  the  bank, 
with  its  funds,  of  its  own  shares  of  stock,  though  this  is  a 
maladministration  of  the  affairs  of  the  bank.  The  reason  is, 
that  the  intent  of  the  statute  is  to  punish  misapplications  of 
the  funds  of  the  bank  made  for  the  benefit  or  gain  of  the  officer 
•charged  with  the  criminal  liability.^  An  indictment  which 
merely  charges  that  the  defendant,  being  president  of  the 
association,  willfully  misapplied  its  moneys  and  funds,  by 
buying  therewith  certain  shares  of  its  stock,  with  intent  to 
injure  and  defraud  the  association  and  certain  persons  to  the 
grand  jurors  unknown,  is  insufficient  under  this  provision; 
because,  although  the  indictment  substantially  follows  the 
language  of  the  statute,  yet  as  the  words  "  willfully  misapplied" 
xire  not  used  in  describing  any  offense  at  common  law,  they  do 
not  of  themselves  fully  and  clearly  set  forth  every  element 
of  the  offense  charged;  and  it  is  therefore  a  case  where  it  will 
not  be  sufficient  to  follow  the  language  of  the  statute.'  The 
averment  is  not  helped  out  by  the  allegation  that  the  funds 
■were  misapplied  for  the  purchase  of  the  bank's  own  stock, 
■since  this  is  not  always  and  necessarily  an  unlawful  use  of 

'  For  a  form  of  indictment  -which  '  United    States    v.    Britton,    107 

has  been  held  good  under  this  pro-  U.   S.   655,   666.     It    cannot    escape 

vision,  against  a  series  of  ingenious  attention  that  this  is  an  indefensible 

objections,  see  United  States  v.  Brit-  interpolation  upon  the  statute, 

ton,  107  U.  S.  655.  »  Ibid. 
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the  funds  of  such  an  association.'  Section  5201  of  the  same 
statute,  which  declares  that  no  banking  association  shall  be  a 
purchaser  of  its  own  shares,  contains  the  exception,  unless 
such  purchase  "shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith."  In  order  to  make  an 
indictment  good  under  the  provision  of  section  5209  just 
quoted,  it  should  negative  this  exception  in  section  5201.'' 
Still  worse  is  another  decision  of  the  same  court,  under  another 
indictment  against  the  same  bank  president,  where  it  was  held 
that  it  is  not  an  offense, under  the  portion  of  section  5209  last 
quoted,  for  the  president  of  a  national  bank  to  procure  the 
bank  to  discount  a  note,  both  the  maker  and  indorser  of  which 
are  known  to  him  to  be  insolvent,  and  to  apply  the  proceeds 
of  the  discount  to  his  own  use.  The  court,  speaking  through 
Mr.  Justice  Wood,  say:  "If  an  officer  of  a  banking  association, 
being  insolvent,  submits  his  own  note,  with  an  insolvent 
indorser  as  security,  to  the  board  of  directors  for  discount, 
and  they,  knowing  the  facts,  order  it  to  be  discounted,  it 
would  approach  the  verge  of  absurdity  to  say  that  the  use  by 
the  officer  of  the  proceeds  of  the  discount  for  his  own  purposes 
would  be  a  willful  misapplication  of  the  funds  of  the  bank, 
and  subject  him  to  a  criminal  prosecution."  *  This  language 
approaches,  and  even  passes,  the  verge  of  absurdity.  If  such 
a  device  to  misappropriate  the  funds  of  the  bank  into  his  own 
pocket  is  not  within  the  meaning  of  the  statute,  then  a  simple 
larceny  of  them  out  of  the  vaults  of  the  bank  by  its  president 


'  United    States    v.    Britton,    107  particular  shareholders  to  the    end 

U.  S.  655,  666.  that  they  might  be  favored  by  getting 

'  Ibid.     The  misappropriation  of  rid,of  their  shares.    These  two  deci- 

funds  charged  in  this  indictment  was  sions  prevented  the  receiver  of  the 

the  same  which  was  dealt  with  in  the  bank  from  reclaiming  what  was  lost 

civil  action  of  Johnston  v.  Laflin,  103  by  the  breaches  of  trust,  and  exoner- 

U.  S.  800,  elsewhere  referred  to.    A  ated  the  guilty  officers  from  criminal 

national  bank  was  gutted  and  wrecked  liability.    Taken  together,  they  are 

by  its  president  and  other  officers,  not  creditable  to  the  administration 

and,  when  insolvent,  its  shares  were  of  justice. 

secretly  purchased  with  its  own  funds  °  United    States   v,   Britton,    10& 

through  the  manipulation  of  these  U.  S.  193,  197. 
officers,  "  tips  "  having  been  given  to 
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would  not  be.  Even  if  the  note  had  been  in  fact  submitted 
to  the  other  members  of  the  board  of  directors,  which  the 
court  assumes,  on  an  indictment,  contrary  to  the  actual  fact, 
it  is  difficult  to  see  how  this  would  exonerate  the  chief  crim- 
inal who  gets  the  money.  He  at  least  participates  with  them, 
and  with  a  guilty  knowledge  and  conscience,  in  doing  the 
corrupt  and  criminal  act,  or  in  procuring  it  to  be  done  for  his 
own  benefit;  and  the  statute  never  intended  that  the  president 
of  a  national  bank  should  be  allowed  to  cast  off  his  fiduciary 
responsibility  in  that  way.  The  fact  was  that  several  of  the 
directors  were  reciprocating  with  each  other  in  this  species  of 
crime,  and  that  the  note  of  the  insolvent  negro  porter  of  the 
bank,  to  the  amount  of  $20,000,  was  thus  discounted  and  applied 
to  the  use  of  one  of  them.  The  same  decision  holds  that  the 
president  of  a  national  bank  is  not  liable,  under  the  same 
statute,  for  permitting  a  depositor  to  withdraw  his  deposit, 
without  first  paying  his  indebtedness  to  the  bank.* 

§  4678.  When  Liable  on  Theory  of  Breach  of  Warranty 
of  Authority.  —  As  in  the  case  of  directors,^  and  other  con- 
tracting agents  of  corporations,^  if  the  president  executes  a 
written  obligation  in  the  name  of  the  corporation,  but  with- 
out authority  so  to  do,  whereby  the  obligee  loses  recourse 
against  the  corporate  funds,  the  president  will  be  held  per- 
sonally liable  thereon,  on  the  theory  of  a  breach  of  his 
express  or  implied  warranty  of  his  authority.^ 

Article  III.    His  Compensation. 

.Section  Section 

4682.  No  compensation  for  services  as     4684.  President's    compensation    for 

president,  unless,  etc.  services  rendered  outside  the 

4683.  President's  compensation,  how  duties  of  his  office. 

fixed. 

'  United    States   v.    Britton,    108     management  of  another  bank  in  an- 
U.  S.  193.    The  depositor  in  this  case      other  State, 
was  a  son  of  the  bank  president,  and  '  Ante,  §  4135. 

they  were  working  together  in  the  '  Ante,  §§  218, 417. 

*  Nelligan  v.  Campbell,  20  N.  Y.  St.  Rep.  234. 
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§  4682.  5f o  Compensation  for  Services  as  President,  unless, 
etc.  —  The  president  of  a  corporation  is  always  a  member  of 
its  board  of  directors.  In  addition  to  his  ordinary  duties  as 
a  director,  it  is  his  function  to  preside  at  meetings  of  the 
board,  and,  together  with  the  secretary,  and  by  means  of  the 
corporate  seal  (where  a  seal  is  required),  to  authenticate 
the  formal  acts  and  contracts  of  the  corporation.  In  respect 
of  his  right  to  compensation,  he  is  subject  ordinarily  to  the 
rule  already  stated  with  regard  to  directors:'^  he  is  not  enti- 
tled to  any  compensation  for  performing  the  ordinary  duties 
of  his  office,  unless  the  governing  statute,  or  some  by-law, 
regulation,  resolution,  or  contract,  to  which  his  own  vote  was 
not  essential,  has  given  it  to  him.^  As  the  law  does  not  imply 
an  agreement  to  pay  for  such  services,  in  order  for  him  to 
recover  compensation  for  them,  he  must  at  least  show  an 
antecedent,  valid  agreement  to  pay  for  thera.^  Under  a  prin- 
ciple already  stated,*  it  has  been  held  that,  after  a  corporation 
has  become  insolvent,  the  directors  cannot,  by  a  resolution, 
create  a  valid  claim  in  favor  of  the  president  for  his  salary, 
although  there  is  a  by-law  providing  that  they  shall  fix  the 
compensation  for  his  services.^  A  contract  with  one  who 
controls,  as  trustee,  a  majority  of  the  shares  of  a  company, 
that  the  plaintiff  shall  be  retained  as   vice-president  thereof 

^  Ante,  §  4380.  Barril  v.  Calendar  Insulating  &c.  Co., 

^Citizens'     Bank    v.    Elliott,    55  50  Hun  (N.  Y.),  25;  s.c.  2  N.Y.  Supp. 

Iowa,   104;  s.   c.  39    Am.   Eep.  167;  758;  Levisee  v.   Shreveport  City  E. 

Martindale  v.  Wilson-Cass   Co.,   134  Co.,  27  La.  An.  641 ;   Thompson  v. 

Pa.  St.  348;  s.  c.  19  Am.  St.  Rep.  706;  Willamette  &c.  Co.,  15  Or.  604;  Illi- 

26  Week.  Not.  Cas.  48;  19  Atl.  Rep.  nois  Linen  Co.  v.  Hough,  91  111.  63; 

680.  Holland  v.  Lewiston  Falls  Bank,  52 

*  "The  oflBcial   services  of  a  di-  Me.  564;  Sawyer  ij.  Pawner's  Bank,  6 

rector  or  president  oi  a,  priyate  corpo-  Allen   (Mass.),    207;    Wood  v.  Lost 

ration  are  rendered  in  and  about  its  Lake  &c.  Co.,  23  Or.  20;  s.  c.  37  Am. 

business  and  at  its  request,  but  he  can-  St.  Rep.  651;  23  Pac.  Rep.  848;  Ellis 

not  recover  pay  for  such  services,  un-  v.  Ward,  137  111.  509 ;  s.  c.  25  N.  E. 

less  an  agreement  for  compensation  Rep.  530;  McAvity  v.    Lincoln  Pulp 

preceded  them.    No  presumption  of  &c.  Co.,  82  Me.  504;  s.  c.  20  Atl.  Eep. 

such  agreement  arises  from  the  serv-  82. 

ices;  it  must   be  proven."     McCul-  *  Ante,  §''382. 

lorn,  J.,  in  Martindale  v.  Wilson-Cass  °  McAvit>  v.  Lincoln  Pulp  &c.  Co., 

Co.,  supra.    To  the  same  effect,  see  82  Me.  604;  s.  c.  20  Atl.  Rep.  82. 
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at  a  salary  of  at  least  $5,000  per  annum,  has  been  held  void 
as  against  public  policy,  upon  grounds  more  fully  stated  in 
the  note.' 

§  4683.     President's     Compensation,    how    Fixed.  —  The 

presiddnt  of  a  business  corporation  is  generally  its  managing 
director;  in  many  cases  he  gives  his  entire  time  to  its  serv- 
ice; and  under  nearly  all  schemes  of  incorporation  he  in  fact 
receives  a  salary.  In  the  absence  of  some  prohibition  in  the 
governing  statute,  the  constitution  of  the  company,  or  the  by- 
laws, no  reason  is  perceived  why  his  salary  cannot  be  fixed 
b}'^  a  vote  of  the  board  of  directors,  provided,  of  course,  it  is 
done  without  the  concurrence  of  his  own  vote.  In  point  of 
fact,  it  is  often  so  fixed.''  But  where  the  directors  have  the 
right  to  fix  the  salary  of  the  president  and  do  fix  it,  and  he 
accepts  office  upon  the  salary  so  fixed,  he  cannot  thereafter,  by 


1  "West  V.  Camden,  135  U.  S.  507. 
The  case  was  that  a  partnership  firm, 
engaged  in  the  business  of  refining 
oil,  sold  out  its  business  to  the  Stand- 
ard Oil  Company,  through  a  trustee, 
who  organized  a  dummy  corporation  to 
'  receive  and  carry  on  the  business,  a 
large  majority  of  whose  shares  were 
held  by  such  person  as  trustee  for  the 
Standard  Oil  Company.  It  appeared 
that  a  part  of  the  agreement  was  that 
the  principal  partner  in  the  business 
thus  sold  out  should  be  retained  as 
vice-president  of  the  dummy  corpora- 
tion at  a  salary  of  $5,000  per  annum. 
Neither  the  Standard  Oil  Company 
nor  the  dummy  corporation  was  a 
formal  party  to  this  agreement.  It 
was  held  that  the  agreement  was  void 
as  against  public  pohcy,  because  it 
had  a  direct  tendency  to  influence  the 
trustee  to  vote  the  stock  held  in  trust 
by  him  for  the  Standard  Oil  Com- 
pany in  violation  of  his  duty  to  the 
corporation,  for  fear  of  bringing  upon 
himself  an  action  for  damages  for  a 
breach  of  his  own  contract,  whereby 


he  had  agreed,  by  virtue  of  his  con- 
trol of  a  majority  of  the  shares  in  the 
dummy  company,  to  keep  the  plain- 
tiff in  the  office  of  vice-president  of 
that  company  at  a  salary  named.  The 
Standard  Oil  Company  was  thus  en- 
abled, with  the  aid  of  the  Supreme 
Court  of  the  United  States,  to  absorb 
the  rival  business  and  repudiate  the 
agreement  upon  which  it  had  done  so. 
In  its  gross  injustice  this  decision  is 
Uke  the  case  of  the  Oregon  Eail.  & 
Nav.  Co.  V.  Oregonian  R.  Co.,  130 
U.  S.  1,  and  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  8. 
24.  That  a  negotiable  promissory  note 
of  a  corporation,  authorized  to  be 
executed  by  the  president  for  his 
own  salary,  will  be  good  in  the  hands 
of  a  bona  fide  holder,  —  see  Wilson 
V.  Metropolitan  &c.  Co.,  120  N.  Y. 
145;  s.  c.  17  Am.  St.  Rep.  625;  30 
N.  Y.  St.  Rep.  787 ;  24  N.  E.  Rep.  384. 
*  See  for  instance,  Sawyer  t).  Pawn- 
ers' Bank,  6  Allen  (Mass.),  207 ;  Smith 
V.  Woodville  &c.  Mining  Co.,  66  Cal. 
398. 
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his  own  vote  as  a  director,  increase  the  salary  thus  fixed.  He 
cannot  thus,  at  the  same  time  and  in  the  same  manner,  act 
for  himself  and  for  the  corporation  of  which  he  is  the  agent 
and  the  trustee.*  According  to  another  holding,  where  the 
directors  possess  this  power,  they  cannot  exercise  it  so  as  to 
allow  a  claim  for  past  services;  *  and  this  conclusion  is  clear 
if,  at  the  time  when  the  services  were  rendered,  there  was  no 
by-law  or  resolution  which  authorized  the  directors  to  appro- 
priate money  for  such  services,  —  and  a  receiver  may  recover 
the  funds  so  appropriated." 

§  4684.  President's  Compensation  for  Services  Rendered 
Outside  the  Duties  of  his  Oflace. — As  in  case  of  an  ordinary 
director,  the  president  of  a  corporation  cannot,  on  the  one 
hand,  claim  compensation  for  services  incidental  to  the  duties 
of  his  ofiBce,  unless  such  compensation  has  been  previously 


»  Ward  V.  Davidson,  89  Mo.  445 ; 
B.  e.  1 S.  W.  Kep.  846;  Butts  v.  Wood, 
37  N.  Y.  317 ;  Jones  v.  Morrison,  31 
Minn.  140,  148. 

'  Wood  .V.  Lost  Lake  &c.  Co.,  23 
Or.  20;  «.  c.  37  Am.  St.  Kep.  651;  23 
Pac.  Eep.  848. 

•  Ellis  V.  Ward,  137  111.  507;  s.  c. 
20  N.  E.  Eep.  671.  It  has  been  held 
that  a  resolution  of  the  board  of  direct- 
ors, reciting  that  the  president's  sal- 
ary was  fixed  at  a  certain  amount  dur- 
ing the  preceding  year,  is  competent 
evidence  of  the  fact ;  but  that  it  does 
not  show  a  contract  for  a  salary  prior 
to  that  time.  Smith  v.  Woodville  &c. 
Mining  Co.,  66  Oal.  398.  That  the 
action  of  a  board  of  directors  of  a  cor- 
poration in  electing  a  president  and 
leaving  his  salary  to  be  fixed  by  him 
and  another  director,  who  together 
practically  represent  all  its  stock,  is 
such  an  exercise  of  the  board's  au- 
thority to  fix  his  salary  as  to  consti- 
tute a  contract  on  which  he  can 
recover,  —  see  Bagaley  v.  Pittsburgh 
&c.  Iron  Co.,  146  Pa.  St.  478;  s.  c.  1 
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Pa.  Adv.  R.  331 ;  23  Atl.  Eep.  837.  Not 
necessary  that  a  resolution  fixing  the 
salary  of  the  president  of  a  corporation 
elected  at  a  meeting  of  the  directors, 
who  left  the  amount  thereof  to  be 
fixed  by  him  and  another  director 
who  owned  nearly  all  the  stock, 
should  be  spread  upon  the  minutes  as 
they  fix  it,  but  its  adoption  and  rati- 
fication may  be  inferred  where  the 
amount  so  fixed  and  paid  to  him  was 
credited  in  the  company's  books,  and 
the  credits  were  carried  forward  in 
the  trial  balances  and  statements 
which  were  presented  to  the  board 
when  made :  Ibid.  That  an  unani- 
mous vote  of  the  directors,  allowing 
the  president  of  the  corporation  to 
draw  $100  per  month  in  addition  to 
his  salary,  to  be  used  "  for  all  special 
purposes"  in  connection  with  sales  in 
its  business,  will  not  be  assumed  to 
be  for  an  unlawful  purpose,  —  see 
Clark  V.  American  Coal  Co.,  86  Iowa, 
437;  s.  c.  53  N.  W.  Kep.  291;  17 
L.  E.A.557. 
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fixed,  as  already  stated;*  on  the  other  hand  he  may  claim 
compensation  for  services  which  are  clearly  outside  the  scope  of 
such  duties.'^  In  determining  whether  there  was  an  implied 
contract  to  pay  the  president  of  a  corporation  for  his  services 
outside  of  his  official  duties,  the  nature  of  the  corporation  and 
of  its  business,  the  extent  and  character  of  the  services,  the 
comparative  amount  and  value  of  the  services  of  other  officers 
of  the  company,  and  all  other  circumstances,  —  must  be  con- 
sidered.* The  president  of  a  railroad  company,  for  instance, 
cannot  maintain  an  action  for  compensation  for  his  services 
in  directing  and  superintending  the  construction  of  buildings  or 
works  for  the  company,  in  the  absence  of  a  previous  agree- 
ment promising  extra  compensation  therefor;  but  his  services 
will  be  deemed  to  have  been  rendered  in  performance  of  his 
duties  as  president.*  Again,  it  has  been  held  that  the  president 
of  a  bank  cannot  maintain  any  claim  for  guaranteeing  its  paper, 
without  proof  of  a  clear  and  explicit  contract  to  that  effect.* 


'  AnU,  §  4382. 

'  Bartlett  v.  Mystic  Eiver  Corp., 
151  Mass.  433 ;  s.  c.  24  N.  E.  Rep.  780  ; 
Outterson  v.  Fonda  Lake  Paper  Oo., 
49  N.  y.  St.  Eep.  556;  g.  c.  20  N.  Y. 
Supp.  980;  Toponce  v.  Corinne  Mill 
&c.  Co.,  6  Utah,  439;  s.  c.  24  Pac.  Eep. 
534;  Olney  v.  Chadsey,  7  E.  I.  224 
(doctrine  conceded). 

^  Bartlett  v.  Mystic  Eiver  Corp., 
151  Mass.  433 ;  s.  c.  24  N.  E.  Eep.  780. 
A  vote  passed  by  the  directors  of  a 
corporation,  that  no  member  shall 
receive  any  compensation  for  services 
rendered,  unless  first  authorized  by 
the  board  and  his  compensation  fixed, 
is  not  binding  on  the  president,  who 
was  not  a  member  at  the  time  of  the 
Vote,  and  had  no  notice  thereof,  so  as 
to  preclude  him  from  recovering,  on 
an  implied  contract,  for  services  ren- 
dered by  him  outside  of  his  official 
duties,  with  the  knowledge  and  ap- 
proval of  the  directors,  who  had  pre- 
viously  paid    him    and   others   for 


similar  services,  and  had  reason  to 
suppose  that  he  would  demand  com- 
pensation.   Ibid. 

'  Levisee  v.  Shreveport  City  E.  Co., 
27  La.  An.  641 ;  Citizens'  Nat.  Bank 
V.  ElUott,  55  Iowa,  104;  s.  c.  39  Am. 
Eep.  167. 

'  Leavitt  v.  Beers,  Hill  &  Denio, 
Supp.  (N.  Y.)  221.  See  also  Gill  v. 
New  York  Cab  Co.,  48  Hun  (N.  Y.), 
524.  That  a  by-law  of  a  corporation 
that  directors  should  receive  no  com- 
pensation for  services  as  directors, 
"though  travehng  expenses  may  be 
audited  and  paid,"  is  relevant  evidence 
in  an  action  by  a  director  for  such 
services,  see  Barstow  v.  City  E.  Co., 
42  Cal.  465.  Eight  of  president  to 
compensation  under  particular  states 
of  fact:  Com.  v.  Eagle  Fire  Ins.  Co., 
14  Allen  (Mass.),  344;  Eosborough  v. 
Shasta  Eiver  &c.  Co.,  22  Cal.  556; 
Indianapolis  &c.  R.  Co.  v.  Hyde,  122 
Ind.  188;  s.  c.  23  N.  E.  Eep.  706; 
Nebraska  E.  Oo.  v.  Lett,  8  Neb.  251. 
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CHAPTEK     XCVII. 

THE   VICE-PEESIDENT. 

Section  Section 

4687.  Nature  of  this  office.  4689.  His  personal  liability. 

4688.  Powers  of  this  officer. 

§  4687.  Nature  of  This  Office. — There  is  no  office  per- 
taining to  a  private  corporation  about  which  both  the  statute 
and  case-made  law  have  so  little  to  say  as  that  of  vice-presi- 
dent. It  is  believed  that  the  office  is  seldom  provided  for  in 
statutes  or  charters,  but  that  where  it  exists  at  all,  it  generally 
exists  under  by-laws,  and  such  powers  and  duties  attach  to 
it  as  such  by-laws  prescribe.  The  etymology  of  the  term 
would  indicate  that  the  officer  has  no  functions  to  perform 
other  than  those  of  an  ordinary  director,  except  in  case  of 
the  absence,  disability,  or  death  of  the  president,  when  he 
acts  in  his  stead,  presiding  at  meetings  of  the  board  of  direct- 
ors, and  performing  the  other  functions  of  the  office.  It  is 
well  known,  however,  that  in  many  extensive  corporations, 
such  as  railroad  companies,  two  or  three  vice-presidents  are 
provided  for,  each  of  whom  receives  a  salary,  and  to  each  of 
whom  are  assigned  special  definite  duties.  One  court  has 
expressed  the  view  that,  as  a  general  rule,  in  the  absence  of 
the  president,  or  where  a  vacancy  occurs  in  the  office,  the  vice- 
president  of  a  corporation  may  act  in  his  stead,  and  perform 
tlie  duties  which  devolve  upon  the  president;  and  this,  al- 
tliough  the  charter  does  not  mention  such  an  officer,  but 
authorizes  the  creation  of  other  officers,  and  the  by-laws  pro- 
vide for  his  election  and  prescribe  his  duties;  and  that, 
where  a  deed  is  executed  by  him,  it  will  be  valid,  although 
not  attested  by  the  secretary,  if  the  charter  does  not  require 
such  attestation,  although  it  is  required  by  the  by-laws.  The 
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court  proceeded  upon  the  ground  that  strangers  dealing  with 
the  company  are  not  required  to  know  the  provisions  of  its 
by-laws,  and  are  not  bound  by  them.^  Another  court  has 
held  that,  on  the  death  of  the  president  of  a  corporation,  the 
vice-president  may  act  in  his  stead,  although  that  office  was 
not  provided  for  by  name  in  the  by-laws,  —  the  directors 
simply  being  authorized  to  create  other  offices,  and  they  hav- 
ing created  that  of  vice-president.^ 

§  4688.  Powers  of  This  Officer.  —  Among  the  few  judicial 
decisions  relating  to  the  powers  of  the  vice-president  of  a 
private  corporation,  is  one  which  ascribes  to  the  vice-president 
and  the  superintendent  of  a  railroad  company,  who  were  its 
managing  officers,  the  power  to  appoint  a  chief  engineer,^ 
under  a  charter  provision  that  such  officer  could  be  ap- 
pointed only  by  the  president  and  directors,  —  a  decision 
which  seems  to  proceed  in  the  very  face  of  the  charter. 
Another  court  has  held  that  the  vice-president  of  a  bank,  hav- 
ing authority  to  transact  its  business,  who  has  given  bond  in 
his  official  capacity,  with-  himself  individually  as  surety,  to 
secure  a  deposit  of  county  funds,  has  the  power  afterwards 
to  assign  to  the  county  treasurer  notes  belonging  to  the  bank, 
as  additional  security,  though  the  bond  alone  may  be  ample.' 
He  cannot,  by  the  device  of  executing  a  note  in  the  name 
of  the  corporation,  in  favor  of  his  own  clerk,  create  an  evi- 
dence of  indebtedness  against  the  corporation  which  can  be 
used  to  charge  the  shareholders  after  its  dissolution;  but  he 
must  prove  the  debt  which  is  actually  due."  He  cannot, 
although  in  the  active  management  of  the  business  of 
the  corporation,  bind  it  by  a  promise  to  pay  the  debt  of  an- 
other." 

1  Smith  V.  Smith,  62  III.  493.  »  Bonaffe  «.Fowler,  VPaige  (N.  Y.), 

^  Oolman  v.  West  Virginia  Oil  &c.  576. 

Co.,  25  W.  Va.  148.  «  Eahm    v.    King    Wrought    &c. 

*  Lewis  V.  Albemarle  &  Ealeigh  E.  Man.,  16  Kan.  277.  Circumstances 
Co.,  95  N.  C.  179.  sufficient  to  warrant  the   submission 

*  Eichards  v.  Osceola  Bank,  79  to  a  jury  ef  the  question  of  the 
Iowa,  707 ;  s.  c.  45  N.  W.  Eep.  294.  validity  of  a  guaranty  made  for  the 
Compare  ante,  §  4634,  et  seq.  corporation    by  him :   Field  v.  Burr 
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§  4689.  His  Personal  Lialbility.  —  His  personal  liability 
upon  contracts  which  he  assumes  to  make  in  behalf  of  the 
corporation  is  governed  by  the  same  principles  as  that  of 
any  other  officer  or  agent.  He  is  not  personally  liable  where, 
to  the  knowledge  of  the  other  contracting  party,  the  contract 
is  intended  to  bind  the  company,  and  is  not  made  on  his  own 
behalf.' 


Brewing  Co.,  18  N.  Y.  Supp.  456. 
Circumstances  under  which  his  ac- 
ceptance of  notes  due  under  a  con- 
tract for  the  construction  of  a  manu- 
factured article  by  the  corporation 
was  a  valid  acceptance  by  the  cor- 
poration: Whitaker  v.  Kilroy,  70 
Mich.  635;  s.  c.  38  N.  W.  Kep.  606. 
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Circumstances  under  which  corpora- 
tion not  responsible  for  his  conversion 
of  the  property  of  a  third  person : 
Thompson  v.  Sixpenny  Savings  Bank, 
5  Bosw.  (N.  y.)  293. 

1  Inhoff  V.  House,  36  Neb.  28 ; 
t.  c.  53  N.  W.  Rep.  1038.  Compare 
ante,  §§  2992,  4676. 
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CHAPTER     XCVIII. 


THE  SECRETARY. 


Section 

4692.  His  status. 

4693.  Tenure  of  his  office. 

4694.  Is  the  proper  custodian  of  the 

corporate  seal. 

4695.  The  keeper  of  its  records. 

4696.  The  organ  of  the  corporation  for 

communication  with  the  pub- 
lic. 

4697.  No  inherent  power  to  bind  the 

corporation. 

4698.  His  power  to  indorse. 

4699.  His  power  to  accept. 

4700.  His  powers  where   he  is  also 

general  manager. 

4701.  His  duties  as  transfer  agent. 

4702.  His  liability  for  refusing  an  in- 


4703. 


4704. 


Section 

epection  of  corporate  books 
and  records. 

His  powers  when  called  an  act- 
uary. 

Compensation  of  secretary, 
treasurer,  general  agent. 

4705.  The  same  subject  continued. 

4706.  Continued. 

4707.  Continued. 

4708.  Whether  de  facto  officer  entitled 

to  compensation. 

No  compensation  for  acts  pro- 
hibited by  law. 

Ratification  by  directors  of  pay- 
ment of  salary. 


4709. 


4710. 


§  4692.  His  Status. — The  secretary  of  an  incorporated 
company  is  an  officer  of  the  company,  as  much  as  the  cashier 
of  a  bank  is  an  officer  of  the  bank,  and  is  not  merely  an 
officer  of  the  managers  or  directors  by  whom  he  is  appointed.^ 
He  is  not  a  "servant"  nor  an  "employ6,"  within  the  meaning 
of  a  statute  creating  a  preference  in  favor  of  the  wages  of  serv- 
ants and  employ6s;^  nor  is  he  a  "  servant,  laborer,  or  appren- 
tice," within  the  protection  of  such  a  statute." ' 

§  4693.  Tenure  of  his  Office.  —  In  Maine,  the  clerk  of  a 
corporation,  unless  the  laws  of  the  State  or  by-laws  of  the 


'  So  held,  on  general  principles, 
and  also  in  view  of  the  terms  of  a 
statute  describing  him  as  an  officer. 
Ehrenzeller  o.  Union  Canal  Co.,  1 
Rawle  (Pa.),  181,  188. 


"  Wells  V.  Southern  Minnesota  R. 
Co.,  1  McCrary  (U.  S.),  18. 

»  Coffin  1).  Reynolds,  37  N.  Y. 
640. 
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corporation  provide  otherwise,  remains  in  office  until  another 
is  chosen.^  In  New  York,  a  by-law  providing  for  the  removal 
of  officers  by  the  board  of  directors,  at  pleasure,  constitutes 
part  of  the  contract  of  employment  of  a  secretary  at  the  designated 
yearly  salary,  with  no  special  agreement  as  to  term  of  service.^ 

§  4694.  Is  tlie  Proper  Custodian  of  the  Corporate  Seal.  — 

The  secretary  is  the  proper  custodian  of  the  corporate  seal 
and  when  affixed  by  him  the  presumption  arises  that  he  acted 
by  the  direction  of  proper  authority,  and  it  devolves  upon 
those  who  dispute  the  validity  of  his  act  to  prove  that  he  acted 
without  authority.* 

§  4695.  The  Keeper  of  its  Keeords.  —  The  secretary  of  a 
company  is  the  keeper  of  its  records,  and  is  therefore  the 
proper  person  to  prove  its  books  as  a  witness.*  As  such  cus- 
todian he  is  entitled  to  use  reasonable  force  for  the  protection 
of  the  records;  and  hence  where  a  stockholder  and  director 
in  the  corporation,  who  was  engaged  in  organizing  a  rival 
company,  obtained  the  letter-file  of  the  former  company,  at 
its  office,  and  was  taking  memoranda  from  it  for  the  benefit 
of  the  rival  company,  the  secretary  of  the  former  company 
might,  upon  his  refusal  to  surrender  it,  use  such  force  as  was 
necessary,  short  of  wounding  or  the  employment  of  a  danger- 
ous weapon,  to  recover  it,  without  being  liable  therefor  in  an 
action  for  damages  for  an  assault.'  The  measure  of  his 
responsibility,  as  the  keeper  of  the  records  and  securities  of 
the  company,  is  that  of  an  ordinary  bailee  for  hire,  and  not 
that  of  an  insurer;  so  that,  where  the  company  had  provided 
no  safe  in  which  to  keep  its  securities,  and  the  secretary 
intrusted  a  promissory  note  belonging  to  it  to  the  president  for 
safe-keeping,  the  latter  being  a  responsible  and  prudent  busi- 


^  South  Bay  Meadow  Dam  Co.  v.  '  Evans  v.  Lee,  11  Nev.  194. 

Gray,  30  Me.  547.  *  Smith  v.  Natchez  Steamboat  Co., 

*  Douglass  V.  Merchants'  Ins.  Co.,  1  How.  (Miss.)  479. 

118  N.  Y.  484;  s.  c.  29  N.  Y.  St.  Rep.  "  Heminway    v.     Heminway,    58 

944 ;  23  N.  E.  Eep.  806 ;  7  L.  R.  A.  82.  Conn.  443 ;  s.  c.  19  Atl.  Rep.  766. 
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ness  man,  the  secretary  was  not  personally  responsible  for  the 
consequent  loss  o^  it.^ 

§  4696.  The  Organ  of  the  Corporation  for  Communication 
with  the  Public.  —  He  is,  moreover,  the  agent  through  whom 
the  corporation  ordinarily  communicates  to  the  public, knowl- 
edge of  its  acts,and  hence  his  official  statements  of  such  acts,  when 
accepted  and  acted  upon  by  third  parties  in  good  faith,  are  bind- 
ing upon  tlie  corporation.  Thus,  the  secretary  of  an  insurance 
comjiany  is  the  proper  ofificer  to  inform  the  assignee  of  a  pol- 
icy that  the  same  has  been  canceled  for  non-payment  of  pre- 
miums according  to  the  regulations  of  the  compauy.  Such 
notice  will  afterward  be  binding  upon  the  company,  and  afford 
a  complete  defense  to  an  action  upon  a  premium  note.^  But 
according  to  a  recent  English  holding,  which  is  obviously 
unsound,  although  he  is  held  out  as  the  proper  person  to 
answer  the  inquiries  of  the  public  on  behalf  of  the  company 
touching  its  stock,  yet  if  he  makes  an  untrue  answer  to  such  an 
inquiry,  the  company  will  not  be  liable  to  the  person  making 
the  inquiry  for  any  resulting  loss,  provided  the  secretary  made 
the  answer  fraudulently  and  for  his  own  benefit.^  It  is  sub- 
mitted, on  principles  elsewhere  sufficiently  discussed,'  that  the 
innocent  stranger  has  no  concern  with  the  motive  of  such  a 
corporate  agent,  provided  he  is  acting  within  the  scope  of  his 
authority.  A  signature  by  a  corporation,  by  its  secretary,  is 
prima  facie  their  act,  and  must,  under  a  statute  requiring 
pleas  of  non  est  factum  to  be  verified,  be  denied  under  oath? 

§  4697.  No    Inherent   Power  to  Bind  the  Corporation. — 

But  the  power  to  communicate  the  acts  and  resolves  of  the 
corporation  to  the  public  is  very  different  from  the  power  to 
bind  the  corporation  by  original  contracts  made  by  and 
through  himself.     The  law  does  not  ordinarily  imply,in  the 


»  Mowbray  v.  Antrin,  123  Ind.  24;      Charnwood  Forest  E.  Co.,  18  Q.  B. 
t.  c.  23  N.  E.  Eep.  858..  Div.  714;  a.  c.  56  L.    J.  (Q.B.)  449; 

'  Columbia    Ins.    Co.   v.   Mason-      35  Week.  Rep.  590. 
heimer,  76  Pa.  St.  138.  '  Post,  ^§  5707,  6082. 

»  British    Mut.    Banking    Co.    v.  '  Frye  v.  Tucker,  24  111.  180. 
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secretary  of  a  business  corporation,  the  power,  ex  officio,  to 
bind  the  company  by  means  of  letters  or  tiocuments  signed 
officially;'  though,  of  course,  the  corporation  may  become 
subsequently  bound  by  ratification,^  on  a  principle  elsewhere 
discussed.'  He  cannot,  in  the  absence  of  special  authorization, 
give  to  a  third  person  an  acknowledgment  that  there  is  due  him 
from  the  corporation  a  certain  sum;*  nor  bind  the  corporation 
by  a  "due  bill"  given  a  stockholder  in  consideration  of  his 
surrender  of  his  stock;^  nor  make  an  assignment  of  an  account 
of  the  corporation  against  a  customer  for  goods  manufactured 
and  sold  by  it;"  nor  release  the  makers  of  notes  held  by  the 
corporation  from  their  liability  thereon,  although  he  may  have 
received  express  authority  to  renew  such  notes;  ^  nor  sign 
drafts  drawn  against  its  funds;*  nor,  while  performing  the  act 
of  collecting  a  bill,  settle  or  compromise  a  disputed  claim  with 
the  debtor.'  But,  of  course,  as  in  the  case  of  the  president,'" 
he  may  have  larger  powers  by  special  appointment  from  the 
directors,  and  evidence  of  such  powers  may  be  found  in  the 
circumstances  of  the  particular  cases." 

^  Williams  v.  Chester  &c'.  E.  Co.,  5  "  Salt  Lake    Foundry  &c.   Co.  v. 

Eng.  L.  &  Eq.  497.  Mammoth  Min.  Co.,    6  Utah,   351 ; 

2  New  England  Ins.  Co.  t!.De  Wolf,  s.  c.  23  Pao.  Kep.  760.     Other  Things 

8  Pick.  (Mass.)  56;  Fawcett  d.  New  Which  He  may  Do.  —  The  following 

Haven  Organ  Co.,  47  Conn.  224.  decisions,  ascribing  certain  powers  to 

'Post,  §4938,  et  sea.,  and  §  5286,  the  secretaries  of  corporations  to  bind 

et  seq.  the  company,  are  given  by  the  author 

*  Sears  v.  Illinois  Wesleyan  Uni-  with  the  statement  that  he  believes 
varsity,  28  111.  183.  them   to  be  unsound    in  principle, 

*  Gregory  v.  Lamb,  16  Neb.  205.  except  where  they  are    justified  by 

*  Read  v.  Buftum,  79  Cal.  77;  s.  c.  special  facts:  —  That  the  secretary  of 
12  Am.  St.  Eep.  131 ;  21  Pac.  Eep.  555.  an  insurance  company  may  consent  to 

'  Moshannon  Land  &  Lumber  Co.  the  removal  of  goods  insured,  from 

V.  Sloan,  109  Pa.  St.  532;  s.  c.  7  Atl.  the  building  described  in  the  policy, 

Eep.  102.  to  another  building :  Chalmers  u.Mut. 

8  First  Nat.  Bank  «).  Hogan,  47  Mo.  Fire  Ins.  Co.,  3  Low.  Can.   Jur.   2. 

472.  That  the  secretary  of  a  mining  com- 

»  Delta  Lumber  Co.  v.  Williams,  pa-ny  may  be  presumed  to  have  au- 

73  Mich.  86;  ».  c.  40  N.  W.  Eep.  940;  thority  to  dispose  of   bonds  of   the 

5  Eail.  &  Corp.  L.  J.  139.  The  offl-  corporation  for  its  benefit :  Chew  v. 
cer  in  this  case  acted  as  book-keeper,  Henrietta  &c.  Co.,  2  Fed.  Eep.  5. 
cashier,  and  corresponding  clerk.  That  a  mining  corporation,  for  which 

"  Ante,  §§  4626,  4627.  labor  has  been  performed  and  mate- 
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§  4698.  His  Power  to  Indorse.  —  The  secretary  may,  in 
accordance  with  the  ordinary  course  of  business  of  the  com- 
pany, indorse  its  negotiable  paper.*  As  evidence  of  his  author- 
ity, it  may  be  shown  that  the  secretary  of  an  insurance 
•company,  being  the  sole  agent  of  the  company  in  transacting 
business  at  their  office,  has  been  in  the  uniform  habit  of 
■indorsing  his  consent  to  assignments  of  interest  in  policies  of 
insurance,  and  of  making  regular  entries  of  his  acts  in  the 
books  of  the  company  without  objection  on  the  part  of  the 
company,  although  the  policies  prohibited  such  assignments 
"  unless  by  consent  of  the  company  manifested  in  writing."  * 
Evidence  that  an  indorsement  of  a  note  held  by  a  corporation 
-wa.s  made  by  the  secretary  or  treasurer  of  the  corporation  with 
the  knowledge  and  consent  of  the  directors,  is  evidence  from 
which  a  jury  may  infer  such  officers'  authority  to  indorse.' 

§  4699.  His  Power  to  Accept.  —  Neither  the  secretary  nor 
the  accountant  of  a  railroad  company  has  inherent  authority 
to  accept  drafts  upon  it.^  A  secretary  authorized  by  the 
by-laws  of  the  corporation  "  to  accept  bills  of  exchange  in  the 
prosecution  of  the  business  of  the  company, "can  upon  no  con- 
struction of  the  language  quoted  be  considered  as  authorized 
to  accept  for  accommodation  merely  and  without  consideration. 
It  matters  not  that  the  manager  of  the  company,  who  was 
also  a  member  of  the  board  of  trustees,  directed  the  secretary 
to  make  such  acceptances,  in  the  absence  of  evidence  that  this 
superior  officer  had  authority  to  bind  the  corporation  in  this 


rials  fuinished  at  the  request  of  its  *  Conover  v.  Mutual  Ins.  Co.,   1 

secretary,  caniiot  relieve  itself  from  N.  Y.  290. 

liability  on  the  ground  that  it  had  a  '  Williams    v.    Cheney,    3    Gray 

■contract  with  the  secretary  to  do  the  (Mass.),    215;    Lester    v.    Webb,    1 

work,  unless  notice  of  such  agreement  Allen  (Mass.),  34. 
was  given  to  the  party  furnishing  the  *  Eyan  v.  Montreal  &c   E.  Co.,  4 

materials,  before  they  were  furnished  Low.  Can.  Jur.  38. 
and  the  labor  done :    Salt  Lake  Foun-  *  Farmers'  &c.   Bank    v.    Empire 

dry  &c.  Co.  v.  Mammoth  Min.  Co.,  6  Stone  Dressing  Co.,  5  Bosw.  (N.  Y.) 

Utah,  351;  s.  c.  23  Pac.  Eep.  760.  275;   s.  c.   10  Abb.  Pr.    (N.    Y.)   47. 

^  Wood  V.  Shaw,  3  Dow.  Can.  Jur.  Compare  Ex  parte  Eastbrook,  2  Low. 

169.  (U.  S.)  547. 
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§  4700.  His  Powers  where  He  is  also  General  Manager. — 

Where,  as  is  often  the  case,  the  secretary  of  a  corporation  iff- 
also  its  general  manager,  he  possesses  powers  much  more- 
extensive  than  those  which  the  law  ordinarily  ascribes  to  a. 
mere  secretary.^  Thus,  it  has  been  held  that  the  secretary  of 
an  insurance  company,  exercising  the  authority  of  a  general 
manager  of  the  company,  may  authorize  agents  to  hire- 
additional  assistance.^  On  the  contrary,  it  has  been  held,- 
but  upon  a  view  that  is  believed  to  be  clearly  unsound,  that- 
one  who  is  at  once  secretary,  treasurer,  and  general  manager- 
of  a  lumber  company,  has  no  power  to  bind  the  company  to- 
pay  for  the  services  of  a  surgeon  to  attend  to  an  employ^,  who- 
has  been  dangerously  wounded;  but  that  the  officer  calling: 
the  physician  makes  himself  personally  liable." 

§  4701.  His  Duties  as  Transfer  Agent.  —  He  is  the  custo- 
dian of  the  books  of  the  corporation,  which  includes  the  "  stock- 
ledger,"  or  "  stock-book,"  or  "  transfer-book,"  as  it  is  variously- 
called,  being  the  book  kept  by  the  corporation  on  which  to>- 
register  transfers  of  the  shares  of  its  shareholders.  That  the^ 
corporation  is  an  agent  or  trustee  of  the  shareholder  for  the- 
purpose  of  preserving  theoretically  his  shares,  and  preventing- 
illegal  transfers  of  them,  has  already  been  shown.*  This  duty 
devolves  upon  the  secretary,  but,  of  course,  subject  to  the- 
control  of  the  president  and  the  directors,  as  are  his  other- 
duties.  The  officers  of  a  corporation  having  charge  of  its- 
books  are  bound  to  see  that  transfers  of  stock  are  properly 
made.  In  a  case  where  the  name  of  the  owner  of  a  certificate- 
of  stock  had  been  forged  to  a  blank  form  of  transfer,  and  to- 
a  power  of  attorney  indorsed  on  it,  and  the  purchaser  of  the- 
certificate  in  this  form,  using  the  forged  power  of  attorney,, 
obtained  a  transfer  of  the  stock  on  the  books  of  the  corpora- 
tion, Mr.  Justice  Field  said:  "Forgery  can  confer  no  power- 

^  Compare  as  to  the  prmdeni  when  '  Dale  ti.  Donaldson  Lumber  Co.,, 

acting     as    general    manager,   ante,  48  Ark.  188;  s.  c.  3  Am.  St.  Eep.  224j; 

§  4627.  2  S.  W.  Rep.  703. 

'  Homan    v.    Brooklyn    Life  Ina.  '  Ante,  §  2486,  et  seq. 

Co.,  9  Mo.  App.  596. 
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■aior  transfer  any  rights.  The  officers  of  the  company  are  the 
-custodians  of  its  stock-books,  and  it  is  their  duty  to  see  that  all 
transfers  of  shares  are  properly  made,  either  by  the  stock- 
^liolders  themselves  or  persons  having  authority  from  them. 
If,  upon  the  presentation  of  a  certificate  for  transfer,  they  are 
^t  all  doubtful  of  the  identity  of  the  party  offering  it  with  its 
owner,  or  if  not  satisfied  with  the  genuineness  of  a  power  of 
^attorney  produced,  they  can  require  the  identity  of  the  party, 
"in  the  one  case,  and  the  genuineness  of  the  document  in  the 
other,  to  be  satisfactorily  established  before  allowing  the  trans- 
■fer  to  be  made.  In  either  case  they  must  act  upon  their  own 
Tesponsibility."  Accordingly,  he  held  that,  in  a  suit  by  the 
owner  of  the  stock  against  the  corporation,  he  was  entitled  to 
.a  decree  compelling  it  to  replace  the  stock  on  its  books  in  his 
name,  issue  a  proper  certificate  to  him,  and  pay  over  the  divi- 
-dends  received  on  the  stock  after  its  unauthorized  transfer; 
or  to  an  alternative  decree  for  the  value  of  the  stock,  with  the 
-■amount  of  the  dividends.^  This  decision  is  in  accordance 
-with  the  law  from  an  early  date.^ 

§  4702.  His  Liability  for  Refusing-  an  Inspection  of  Cor- 
3)orate  Books  and  Records. —  Statutes  imposing  penalties 
upon  the  secretary  and  other  ministerial  officers  of  corpora- 
'tions  for  refusing  to  exhibit  to  stocicholders  the  corporate 
"books  and  records  have  been  referred  to.'  Some  of  these 
statutes  give  a  private  action  for  a  penalty,*  and  others  impose 
^  criminal  liability.^ 

1  Telegraph  Co.  v.  Davenport,  97  U.  S.  369. 
'  See  ante,  §  2555,  et  seq.;  Hildyard  Co.,  4  Allen  (Mass.),  277 ;  s.  c.  81  Am. 
^.   South    Sea  Co.,  2  P.   Wms.   75;  Dec.   701;    Pratt  v.  Taunton  Copper 
Ashby  V.  Blackwell,  2    Eden,    299 ;  Co.,  123  Mass.  110 ;  s.  c.  25  Am.  Eep. 
Davis  V.  Bank  of  England,  2  Bing.  37 ;    Pollock    v.    National    Bank,    7 
393;  Sloman  v.  Bank  of  England,  14  N.   Y.   274;  s.   c.   57  Am.   Dec.  520; 
«im.  475;  Taylors.  Midland  Ry.  Co.,  Weaver  v.  Barden,  49  N.  Y.  286. 
28  Beav.  287 ;  Dalton  v.  Midland  Ey.  ^  ^„jg^  ^  4407. 
■Co.,  22  Eng.  L.  &  Eq.  452;  Loweryu,  *  Lewis  v.  Brainerd,  53  Vt.  510. 
Oom.   Bank,    Taney,   310 ;    Swan   v.  '  Ante,  §  4409.   Liability  of  the  sec- 
North  British  &c.  Co.,  7  Hurl.  &  N.  retary  of    a  fraudulent    corporation: 
■603 ;  Cohen  v.  Gwynn,  4  Md.  Oh.  357 ;  Benevolent  Order  of  A.  W.  Binns  v. 
•Cheer  v.  Bank  of  Baltimore,  14  Md.  Sanders  (Pa.  C.  P.),  28  Week.  Not. 
299;   Sewall  v.  Boston  Water  Power  Cas.  321. 
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§  4703.  His  Powers  when  Called  an  Actuary.  —  It  would 
be  difficult  to  extract  from  judicial  decisions  any  legal  idea  of 
the  functions  of  that  officer  of  insurance,  banking,  and  some 
other  corporations,  who  is  called  the  "  actuary."  He  is- 
believed  to  be  merely  the  secretary  under  another  name,  or 
the  secretarj' with  additional  executive  duties  devolving  upon 
him.  As  in  the  case  of  any  other  agent,  the  corporation  will 
be  bound  to  answer  for  his  doings  to  the  extent  of  the  powers, 
which  it  has  held  him  out  to  the  public  as  possessing.^ 

§  4704.  Compensation  of  Secretary,  Treasurer,  General 
Agent.  —  Such  offices  as  that  of  secretary,  treasurer,  and  general 
managing  agent,  are  merely  ministerial  offices.  Their  incum- 
bents do  not  stand  on  the  same  footing  as  directors^  nor  even  as. 
the  president,^  in  respect  of  their  right  to  compensation.  It  is- 
not  a  rule,  as  in  the  case  of  a  director,  that  the  law  does  not 
imply  a  promise  to  pay  for  such  services.  On  the  contrary,, 
while  it  cannot  be  said  that  the  law,  under  all  circumstances- 
will  imply  such  a  promise,  it  may  be  affirmed  on  authority 
that  it  is  not  necessary,  in  order  for  such  an  officer  to  recover 
a  reasonable  compensation  for  his  services,  that  there  should 
have  been  an  express  agreement  that  he  should  be  paid  for 
them.*  On  the  one  hand,  facts  may  exist  which  will  repel  an 
implication  of  such  a  promise,  —  as  where  the  stockholder 
enters  upon  the  discharge  of  his  duties  of  treasurer  under 
by-laws  which,  to  his  knowledge,  fix  the  salaries  of  the  other 
officers,  but  do  not  attach  any  salary  to  the  office  of  treasurer,. 

'  Ante,   §  4881.     Thus,    the    late  transaction,  was  advantageous  to  the- 

Freedman's  Savings  and  Trust  Com-  institution.    It  was    held    that   the- 

pany,    through  its  agent,   with   the  commissioners  appointed  to  wind  up- 

knowledge  and  consent  of  its  trustees,  the  affairs  of  the  company  wtre  not 

borrowed  money  of  A.,  and  gave  him  entitled  to  a  decree  that  A.  surrender 

therefor  a  note  signed  by  its  actuary,  to  them  the  securities.     Oreswell  v^ 

who  afterwards  transferred  to  A.,  in  Lanahan,  101  U.  S.  347. 
satisfaction  thereof,  certain  securities  '  Ante,  §  4380. 

belonging    to    the    company.     The  °  Ante,  §  4682. 

actuary  was  held  out  to  the  public  as  *  Smith  v.  Long  Island  E.  Co.,  102 

competent  to  make  such  an  exchange.  N.   Y.   190 ;   reversing  «.  c.  32  Hua 

There  was  no  fraud  nor  departure  (N.  Y.),  38. 
from    established    usage;    and    the 
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and  holds  the  ofHce  for  a  considerable  time  without  making 
any  claim  for  compensation.^  On  the  other  hand,  facts  may 
exist  making  the  claim  of  a  general  agent  to  Jour  years' 
unclaimed  hack  salary  so  meritorious  that  it  will  be  allowed  on 
the  winding  up  of  the  company.^'  So,  where  a  salary  has  been 
attached  to  such  an  office,  the  presumptioti  is  that  it  continues 
so  long  as  any  duties  remain  to  be  performed  by  the  officer, 
notwithstanding  a  change  so  radical  as  that  of  a  consolidation 
with  another  company.'  On  the  other  hand,  if  the  salary  is 
fixed  at  the  time  of  the  appointment,  the  appointee  cannot 
demand  extra  compensation  for  extra  services  which  were  not 
in  contemplation  at  such  time.^  But,  however  meritorious  the 
claims  of  such  officers  may  be,  they  are  not  more  meritorious 
than  those  of  other  general  creditors.  As  already  stated,"  such 
officers  have  no  lien  upon  the  company's  assets  for  their  com- 
pensation; nor  are  they  entitled  to  a  preference  over  other 
creditors.'  It  has  also  been  reasoned  that  the  salary  allowed 
to  an  officer  of  a  corporation  is  presumed  to  be  for  services  to 
be  performed  by  him  as  such.  When,  therefore,  with  the 
assent  and  co-operation  of  such  officer,  all  the  property,  busi- 
ness, and  franchises  of  the  corporation  are  sold,  so  that  he  has 
no  further  duties  to  perform,  there  is  no  basis,  in  law  or  equity, 
for  a  claim,  upon  his  part,  that  the  salary  continue,  and  the 
contract,  as  to  salary,  will  be  deemed  to  be  canceled,  although 
the  corporation  itself  is  not  dissolved.'  A  resolution  of  a 
corporation,  fixing  the  salary  of  a  newly  elected  officer  at  a 
certain  sum  per  month,  gives  him  no  vested  right  to  enjoy  such 
compensation  during  the  entire  year.^      Such  an  officer  cannot 


1  Mather  v.  Eureka  Mower  Co.,  44  *  Ante,  §  4682. 

Hun  (N.  y.),  333;  s.  c.  7  N.  Y.  St.  "  Poole  v.  West  Point  Butter  &c. 

Eep.  593.  Asso.,  30  Fed.  Rep.  513. 

*  Bard  v.  Banigan,  39  Fed.  Bep.  '  Long  Island  Ferry  Co.  v.  Terbell, 
13 ;  s.  c.  26  Am.  &  Eng.  Corp.  Oas.  48  N.  Y.  427.  Compare  Com.  v.  Eagle 
155;  6  Rail.  &  Corp.  L.  J.  170.  Fire  Ins.  Co.,  14  Allen  (Mass.),  344. 

*  Eodney  i>.  South  E.  Asso.,  3  N.  Y.  *  Bennett  v.  St.  Louis  Car  Eoofing 
St.  Eep.  564.  Co. ,  23  Mo.  App.  587.    This  was  prob- 

*  Carr  v.  Chartiers,  25  Pa.  St.  337.  ably  at  a  stockholders'  meeting,  though 
Compare  Edwards  v.  Fargo  &c.  E.  the  report  does  not  so  state. 


Co.,  33  N.  W.  Rep.  100. 
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audit  and  pay  his  own  claim  against  the  corporation^    any- 
more than  directors  can  vote  themselves  hack  pay} 

§  4705.  The  Same  Subject  Continued.  —  It  has  been  held 
that,  although  the  charter  of  a  corporation  gives  to  the  trus- 
tees the  power  to  remove  any  officer  or  employ6  if  the  inter- 
ests of  the  corporation  require  it,  yet  this  does  not  disable  the 
trustees  from  entering  into  a  special  contract  with  a  person  to 
render  services  to  the  corporation  for  a  definite  period,  so  as 
to  disable  them  from  discharging  the  person  so  employed 
before  the  expiration  of  the  period,  except  for  cause.'  And 
so  a  by-laiv  providing  that  officers,  clerks,  etc.,  shall  be  elected 
to  hold  their  offices  during  the  pleasure  of  the  board,  does  not 
prevent  the  making  of  a  special  contract  for  the  rendition  of 
services  to  the  corporation  for  a  stated  period  of  time.*  But 
where  a  by-law  provides  that  the  officers  of  the  corporation, 
including  its  secretary  "  shall  respectively  hold  their  offices 
during  the  pleasure  of  the  board  of  directors,  and  until  the 
appointment  of  a  successor,  either  permanently  ov  pro  tern.," 
this  does  not  prevent  the  board  of  directors  from  removing  a 
secretary  and  appointing  a  pro  tern,  successor,  although  the 
secretary  may  have  entered  the  service  of  the  corporation  at 
a  yearly  salary.  The  reason  is  that,  by  becoming  an  officer 
of  the  corporation,  he  is  brought  into  privity  with  the  by-law, 
and  is  deemed  to  contract  with  reference  to  it,  so  that  it 
becomes  a  part  of  the  contract.^     It  has  been  laid  down  that 

'  Peterborough  E.  Co.  v.  Wood,  61  retary ;  and  if  it  did,  it  would  have  no 

N.  H.  418.    When  a  treasurer  of  a  cor-  effect  where  the  corporation  has  al- 

poration  claims  compensation  for  his  ready  received  the  consideration  for 

services, theaudiiors, appointed  bythe  the  indebtedness.    McCracken  ti.Hal- 

directors  to  audit  the  treasurer's  re-  sey  Fire  Engine  Co.,  57  Mich.  361. 
port,  are  the  proper  persons  to  act  '  Soldiers'  Orphans'  Home  v.  Shaf- 

upon  the  question  as  to  the  amount  fer,  63  111.  243. 

of  such  compensation.  Waiter.  Wind-  '  Martino  v.  Commerce  Fire  Ins, 

ham  &c.  Co.,  36  Vt.  18.  Co.,  15  Jones  &  S.  (N.  Y.)  520. 

*  Ante,  §  43S2.    A  by-law  providing  '  Douglass  v.  Merchants'  Ins.  Co., 

that   no  debts  shall    be    contracted  118  N.  y.  484;  s.  c.  23  N.  E.  Eep.  803; 

"unless  there  are  funds  in  the  treas-  7  L.  R.  A.  822;  affirming  s.  c.  44  Hun 

ury  to  meet  the  same,"  has  been  held  (N.  Y.),  629,  mem.;  9  N.  Y.  St.  Eep. 

not  to  apply  to  the  salary  of  the  sec-  302.    Circumstances  under  which  a 
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a,  contract  to  pay  a  director  a  salary  for  services  outside  the 
ordinary  duties  of  his  office,  as,  for  instance,  for  services  as 
vice-president  and  superintendent, — is  not  provable,  on  a 
principle  of  public  policy,  except  by  a  direct  vote  of  the  incor- 
porators, shown  by  the  records  of  the  corporation.^  But  it 
-does  not  appear  that  there  is,  in  the  general  view  of  the 
-courts,  any  such  rule  of  public  policy.  On  the  contrary,  cir- 
-cumstances  may  arise,  and  have  arisen,  where  the  courts  have 
found  evidence  of  such  a  contract  in  the  action  of  the  corpo- 
ration where  there  was  no  formal  resolution.^ 

§  4706.  Continued.  —  On  the  contrary,  it  has  been  held 
"that,  although  a  vote  of  the  directors  of  a  corporation  fixing 
the  treasurer's  salary  at  a  certain  sum  has  been  recorded  in 
the  minutes,  in  an  action  for  such  salar}'',  parol  evidence  is 
-admissible  to  show  that,  at  the  time  the  vote  was  passed,  it 
■was  understood  that  it  was  not  to  be  binding  unless  negotia- 
tions then  pending  were  successfully  concluded,  which  would 
enable  the  corporation  to  comply  with  the  terms  of  its  char- 
ter, and  to  begin  operations.^  The  reason  which  lets  in  parol 
-evidence  is,  that  a  corporate  vote  to'  pay  a  certain  salary  for 
•certain  services  does  not  make  a  contract,  but  information  of 
the  proposition  contained  in  the  vote  must  be  communicated 
to  the  party  to  whom  it  is  proposed  to  pay  the  salary  for  the 
■services  and  must  be  accepted  by  him.  And  although  the 
fact  that  a  party  knows  of  and  claims  under  a  vote  of  a  corpo- 
ration may  be  prima  facie  proof  that  it  was  communicated 
i;o  and  accepted  by  him, ^. yet  the  principle  under  considera- 

payment  of  $44,850  by  the  treasurer  of  corporation  may  recover  a  salary  fixed 

^  foreign  corporation   could    not  be  by  a  verbal  agreement  ■where  there  is 

•deemed  a  ■violation  of  his  duty,  so  as  no  resolution  on  the  minutes,  —  see 

to  form  a  subject  of  recoupment  in  an'  Outterson  v.  Fonda  Lake  Paper  Oo., 

action  for  his  salary :  Sears  v.  King's  49  N.  Y.  St.  Eep.  556 ;  a.  c.  20  N.  Y. 

Co.  Elevated  E.  Co.,  156  Mass.  440;  Supp.  980. 
.8.  c.  31  N.  E.  Eep.  491.  ^  gg^rg  ^.  King's  Go.  Elevated  E. 

'  Besch  V.  Western  Carriage  Man.  Co.,  152  Mass.  151 ;  s.  c.  25  N.  E.  Eep. 

-Co.,  36  Mo.  App.  333.  98. 

'  See  for  instance,  Bagaley  v.  Pitts-  '  Delano  v.   Smith  Charities,  138 

burg  &c.  Iron  Co.,  146  Pa.  St.  478.  Mass.  63. 
That  one  employed  as  treasurer  of  a 
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tion  lets  in  oral  evidence  tending  to  show  that  the  vote  was. 
communicated  to  the  party  intended  and  accepted  by  him, 
and  this  may  be  shown  by  circumstances  tending  to  that  con- 
clusion, as  well  as  by  direct  evidence  of  the  fact.'  And  this  is 
in  conformity  with  the  principle  elsewhere  spoken  of,^  that  it 
is  not  necessary  to  prove  corporate  action  by  a  corporate  rec- 
ord, but  that  the  fact  may  be  proved  by  a  witness  acquainted 
with  it. 

§  4707.  Continued.  —  A  Federal  decision  goes  to  a  danger- 
ous limit  in  the  other  direction,  by  holding  that  where  it  is; 
understood  by  the  directors  that  one  of  their  number  is  to- 
receive  a  salary  as  superintendent  of  the  enterprise,  a  note  of  the- 
corporation,  given  at  the  end  of  the  year,  for  a  reasonable  sura 
then  agreed  upon  is  valid.'  So,  an  officer  of  a  corporation, 
accepting  and  serving  under  a  known  by-law  providing  that, 
official  salaries  are  to  be  fixed  by  the  president  and  directors, 
is  to  be  understood  as  undertaking  the  performance  of  his- 
duties  for  such  salary  as  may  be  established  in  a  fair  and 
honest  execution  of  the  by-law.*  The  power  to  fix  the  com- 
pensation is  incident  to  the  power  of  appointment  when  it  is. 
not  expressly  taken  away,  or  vested  elsewhere.*  Although 
the  appointment  may  have  been  irregular,  yet  where  the  office 
has  been  filled  and  the  services  rendered,  the  corporation  will 
not  be  heard  to  dispute  its  liability  to  pay  for  them  on  that- 
ground,  —  as  in  case  of  a  treasurer  elected  at  a  meeting   at 

^  Sears    v.  King's    Oo.    Elevated  that  he  -was  serving  -without  compen- 

E.  Co.,  152  Mass.  151.  sation :  Bard  v.  Banigan,  39  Fed. Kep. 

'  Post,  5  5175.  13.    That  a  by-la-w  of  a  corporatioa 

'  Stewart  v.  St.  Louis  &c.  E.  Co.,  providing  that  "  no  salary  shall    be- 

41  Fed.    Eep.    736.      This    decision  paid  to  the  oflScers  ....  except  to 

trenches  upon   the  principle    {ante,  the  secretary,"  does  not  in  itself  pro- 

§  4382)  which  requires  such  salaries  vide  for  compensation  to  the  secre- 

to    be    fixed    beforehand.      Oircum-  tary,  but  merely  leaves  the  directors- 

stances  under  which  a  salary  of  $2,500  free  to  provide  therefor,  —  see  Pfeifter 

a  year  was  accorded  to  one  who  ren-  -w.Lansberg  Brake  Co.,  44 Mo.  App.  59. 
dered  continuous  and  important  serv-  *  Eagle  &c.  Man.  Oo.  u.  Browne,  5&. 

ices  as  a  general  agent  of  a  manufact-  Ga.  240. 

uring  corporation,  although  he  stated  '  Waite  v.  Windham  &c.   Co.,  ST 

at  various  times  to  other  stockholders  Vt.  608. 
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■which  there  was  no  quorum}  But  where  it  is  understood  hy 
the  directors  of  a  corporation  that  its  officers  are  to  be  paid 
for  their  services,  though  no  salary  is  fixed,  a  note  given  at 
the  end  of  the  year  for  a  reasonable  sum  then  agreed  upon  is- 
valid.^  But  where  the  office  and  the  services  are  of  such  a 
nature  that  the  officer  is  not,  under  the  principles  of  the  law,, 
entitled  to  any  compensation  at  all,  —  where  it  would  be  a. 
breach  of  trust  on  the  part  of  the  directors  to  award  and  pay 
it,  —  the  fact  that  the  services  were  rendered  in  the  expecta- 
tion of  compensation,  and  with  the  understanding  that  they 
should  be  paid  for,  makes  no  difference  at  all,  —  as  in  the  case- 
of  a  director  rendering  services  prior  to  the  organization  of 
the  company.^ 

§  4708.  Whether  de  Facto  Officer  Entitled  to  Compensa- 
tion.—  Where  an  officer  of  a  corporation  is  appointed  at  a. 
corporate  meeting  held  at  the  time  and  place  specified  in  the- 
by-laws,  and  enters  upon  and  discharges  the  duties  of  his- 
office,  so  long  as  he  voluntarily  remains  its  incumbent,  to- 
the  satisfaction  of  all  parties  concerned,  the  fact  that  the  rec- 
ords of  the  corporation  do  not  show  that  such  meeting  was- 
called,  or  that  a  majority  of  the  stock  was  there  represented 
according  to  the  requirements  of  the  by-laws,  is  an  apparent, 
defect  only  in  his  appointment,  and  cannot  be  set  up  by  th& 
corporation  to  defeat  a  recovery  of  just  compensation  for  the- 
services  rendered  by  him  in  this  business,  and  of  which  they 
had  the  benefit.*  But  this  holding  seems  best  supported  upon, 
the  ground  that,  having  received  the  benefit  of  the  services^ 
of  a  de  facto  officer,  knowingly  and  openly  rendered,  it  is- 
estopped  to  dispute  his  claim  for  compensation.  It  has  been 
denied  that  a  de  facto  officer  of  a  corporation  can  recover  the- 
salary  attached  to  the  office;  and  where  an  action  was  brought- 
by  a  person  who  claimed  to  have  filled  the  office  of  president 


1  Waite  V.  Windham  &c.  Co.,  37  °  NewYork&c.  E.  Co.  «.  Ketchum,. 
Vt.   608.     Compare   ante,  §3897.              27  Conn.  170. 

2  Ste-wart  v.   St.  Louis  &c.  Co.,  41  *  Waite  v.  Windham  &c.  Co.,  3& 
Ped.  Eep.  73:.                                          Vt.  18. 
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of  a  corporation,  to  recover  the  salar}'  attached  to  the  office,  it 
•was  held  proper  to  charge  the   jury  "that  the   plaintiff,  to 

-.maintain  his  action  for  salary  as  president,  must  show  that  he 
was  such  officer  de  jure,  as  well  as  de  facto."  '■  This  decision 
and  the  Vermont  case  first  cited,  though  they  reason  on  op- 
posing lines,  are  both  right.  A  de  facto  officer  of  a  corpora- 
tion is  entitled  to  his  compensation  when  he  discharges  the 

•duties  of  the  office  without  objection,  and  when  his  incum- 
bency of  the  office  is  acquiesced  in  by  all  the  corporate  powers 
who  are  competent  to  disafiBrm;   but  such  an  ofl&cer  is  not 

•entitled  to  the  emoluments  of  the  office  where,  as  in  the  Illi- 
nois case,  his  right  to  the  office  is  contested  by  all  the  rightful 
powers  of  the  corporation  who  are  competent  to  disaffirm.'' 


*  Waterman  v.  Chicago  &c.  E.  Co., 
139  111.  658;  s.  c.  29  N.  E.  Eep.  689; 

-■32  Am.  St.  Eep.  228 ;  affirming  s.  c. 

-34  111.  App.  268.  In  defending  the 
propriety  of  this  instruction,  the 
Supreme  Court  of  Illinois,  speaking 
through  Mr.  Justice  Baker,  said :  "  It 

:is  the  legal  right  to  an  office  that  con- 
fers the  right  to  receive  and  appropri- 
ate the  salary,  fees,  and  emoluments 
incident  to  such  office ;  and  if  an  offi- 

•cer  de  facto  has  obtained  such  salary, 
fees,  or  emoluments,  he  is  liable  to  the 

■officer  de  jure  in  an  action  for  money 
had  and  received.   Mayfield  v.  Moore, 

-53  111.  428 ;  s.  u.  5  Am.  Rep.  52.  And 
if  suit  be  brought  by  a  person  claim- 
ing to  be  an  officer  for  the  salary  or 

•compensation  belonging  to  such  office, 
his  title  to  the  office  is  in  issue,  and, 
if  that  be  defective,  and  another  has 
the  real  right,  although  not  in  posses- 
sion, the  plaintiff  cannot  recover. 
Dolan  V.  New  York,  68  N.  Y.  274; 
s.  c.  23  Am.  Eep.  168;  Matthews  v. 

-Copiah  County,  53  Miss.  715 ;  s.  c.  24 
Am.  Eep.  715;  People  v.  Smyth,  28 

"Cal.  21 ;  Andrews  v.  Portland,  79  Me. 

484 ;  s.  c.  10  Am.  St.  Eep.  280 ;  10  Atl. 

Jlep.  458;  McCue  v.  Wapello  Co.,  56 

Iowa,  698;  s.  c.  41  Am.  Eep.  134;  10 
3532 


N.  W.  Eep.  248 ;  Comstock  v.  Grand 
Eapids,  40  Mich.  397 ;  and  numerous 
other  authorities.  Whatever  may  be 
the  rule  in  certain  mandamus  proceed- 
ings and  in  suits  in  chancery,  in 
regard  to  questioning  therein  collat- 
erally the  title  of  de  facto  officers,  we 
think  that  when  a  person  brings  an 
action  at  law  against  a  county,  munic- 
ipality, or  private  corporation,  for  the 
recovery  of  a  salary  incident  to  a  par- 
ticular office,  and  which  he  has  no 
legal  right  to  receive  unless  he  has  a 
legal  right  to  the  possession- of  such 
office,  he  necessarily  puts  his  title  to 
the  office  in  issue." 

"  The  distinction  between  the  right 
of  a  de  facto  officer  of  a  public  corpo- 
ration to  compensation  for  his  services, 
and  that  of  an  officer  of  a  private  cor- 
poration, seems  obvious.  On  grounds 
of  public  policy,  a  public  corporation 
does  not,  by  accepting  the  services, 
incur  an  estoppel ;  and,  therefore,  be- 
fore the  person  who  has  rendered  the 
services  can  demand  compensation 
out  of  the  public  treasury  for  them, 
he  must  show  that  he  rightfully  ren- 
dered them, — that  is  to  say,  that  he 
was  the  rightful  incumbent  of  the 
office.    That  such  is  the  settled  law, 
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Indeed,  it  was  held  in  the  Illinois  case  that  the  plaintiff  was. 
not  even  a  de  facto  incumbent  of  the  oflice,  since  he  was  elected, 
by  a  board  of  directors  who  tliemselves  had  been  ousted  in  a. 
quo  warranto  proceeding, —  the  corporation  having  been  di- 


see  McOue  v.  Wapello  County,  56 
Iowa,  698;  s.  c.  41  Am.  Eep.  134; 
Matthews  v.  Oopiah  County,  53  Miss. 
715;  s.  c.  24  Am.  Eep.  715;  Dolan  v. 
New  York,  68  N.  Y.  274 ;  a.  c.  23  Am. 
Rep.  168;  Andrews  v.  Portland,  79 
Me.  484 ;  s.  c.  10  Am.  St.  Eep.  280. 
Irrespective  of  any  question  of  the 
liability  of  the  corporation,  —  and  this 
rule  would  seem  to  apply  to  private 
as  well  as  to  public  corporations,  —  if 
the  wrongful  incumbent  of  the  oflice 
has  received  the  emoluments  attached 
thereto,  the  rightful  incumbent  can 
recover  them  from  him  in  an  appro- 
priate action.  Douglass  v.  State,  31 
Ind.  429;  Mayfield  v.  Moore,  53  111. 
428 ;  «.  c.  5  Am.  Eep.  52 ;  Auditors  v. 
Benoit,  20  Mich.  176 ;  s.  c.  4  Am.  Eep. 
382 ;  Eule  v.  Tait,  38  Kan.  765 ;  Bier 
V.  Gorrell,  30  W.  Va.  95;  s.  c.  8  Am. 
St.  Eep.  17 ;  Glascock  v.  Lyons,  20  Ind. 
1;  g.  c.  83  Am.  Dec.  299;  People  v. 
Miller,  24  Mich.  458 ;  «.  c.  9  Am.  Eep. 
131 ;  Hunter  v.  Chandler,  45  Mo.  452 ; 
United  States  v.  Addison,  6  Wall. 
(U.  S.)  291;  State  v.  Tate,  70  N.  0. 
161.  If  the  public  corporation  pays 
the  salary  to  the  oflBcer  de  facto  while 
in  custody  of  the  office,  then,  accord- 
ing to  many  holdings,  the  right  of  the 
oflBcer  de  jure  to  recover  it  from  the 
corporation  is  lost :  his  only  remedy  is 
against  the  wrongful  incumbent.  Au- 
ditors V.  Benoit,  20  Mich.  176;  s.  o.  4 
Am.  Eep.  382;  State  v.  Clark,  52  Mo. 
508;  Smith  v.  New  York,  87  N.  Y. 
518 ;  West  burg  v.  Kansas  City,  64  Mo. 
493 ;  McVeany  v.  New  York,  80  N.  Y. 
185;  8.  c.  36  Am.  Eep.  600;  Dolan  v. 
New  York,  68  N.  Y.  274;  s.  c.  23  Am. 
Eep.  168;  Steubenville  v.  Culp,  38 
Ohio  St.  18,  23;  s.  c.  43  Am.  Eep.  417; 


Shannon  v.  Portsmouth,  54  N.  H.  183. 
And  it  seems  that  this  is  so  where  the 
office  is  being  contested  and  the 
wrongful  incumbent  is  insolvent. 
Saline  County  v.  Anderson,  20  Kan. 
298 ;  s.  c.  27  Am.  Eep.  171.  But  if  the. 
city  pays  the  salary  to  the  wrongful 
incumbent  after  judgment  of  ouster, 
it  will  be  liable  to  pay  it  again  to  the- 
rightful  incumbent.  McVeany  tj.  New 
York,  80  N.  Y.  185 ;  s.  c.  36  Am.  Eep. 
600.  And  so,  where  no  part  of  the 
salary  has  been  paid,  the  officer  de- 
jure  may  recover  it  from  the  city., 
Dolan  V.  New  York,  68  N.  Y.  274;  s.  c. 
23  Am.  Eep.  168 ;  Comstock  v.  Grand 
Eapids,  40  Mich.  397.  Other  courts, 
hold  that  the  officer  de  jure  may  re- 
cover from  the  public  corporation  the- 
emoluments  of  the  office,  although  it 
has  been  paid  to  the  officer  de  faeio^ 
Memphis  v.  Woodward,  12  Heisk. 
(Tenn.)  499;  s.  c.  27  Am.  Eep.  750  r 
Savage  v.  Pickard,  14  Lea  (Tenn.),  46 ; 
People  V.  Smyth,  28  Cal.  21 ;  Carroll 
V.  Siebenthaler,  37  Cal.  193.  That. 
the  officer  de  jure  cannot  recover  hiss- 
salary  from  the  corporation  while  the- 
office  is  in  contest,  see  Selby  v.  Port- 
land, 14  Or.  243 ;  s.  c.  58  Am.  Eep. 
307.  That  the  officer  de  jure  cannot., 
recover  the  emoluments  from  the  offi- 
cer de  facto  while  the  latter  is  in  the 
discharge  of  the  duties  of  the  office  in 
good  faith,  see  Stuhr  v,  Curran,  44 
N.  J.  L.  181 ;  s.  c.  43  Am.  Eep.  353. 
Further  as  to  the  liability  of  the  offi- 
cer de  facto  to  the  officer  de  jure  for- 
the  emoluments  of  the  office,  Bier  v~ 
Gorrell,  30  W.  Va.  95;  s.  c.  8  Am.  St. 
Eep.  17,  and  note;  also  Kessel  v^ 
Zeiser,  102  N.  Y.  114;  i.  c.  55  Am.. 
Eep.  769. 
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"vided  into  two  factions,  each  claiming  to  be  tlie  rightful  board, 
ihe  rightful  board  never  having  admitted  the  authority  of  the 
■other,  and  the  officers  of  the  other  never  having  been  in  pos- 
session of  the  office,  records,  seal,  or  property  of  the  company. 
But,  under  either  theory,  a  de  facto  officer  cannot,  of  course, 
•claim  more  than  an  officer  de  jure;  and,  as  a  director  cannot 
-ordinarily  claim  compensation  for  his  services,^  so  if  a  stock- 
holder, who  is  not  a  director,  assumes  the  duties  of  the  office 
•and  performs  them  without  any  agreement  or  provision  for 
compensation,  the  presumption  is  that  he  performs  them  gra- 
tuitously.^ 

§  4709.  STo  Compensation  for  Acts  Prohibited  by  Law.  — 

It  has  been  held  that  if  a  foreign  corporation  enters  a  State 
and  assumes  to  do  business  without  procuring  a  license,  and 
-contrary  to  the  provisions  of  the  local  statute  law,  the  agent 
by  whom  it  thus  transacts  its  unlawful  business  cannot  main- 
tain an  action  in  the  courts  of  the  State  to  recover  compensa- 
tion for  his  services, in  the  form  of  commissions  or  otherwise.' 
There  is,  however,  judicial  authority  to  the  effect  that  in  such 
a  case  the  corporation  will  be  estopped  to  set  up  such  a  defense 
■against  a  recovery  by  its  agent.* 

§  4710.  Katification  by  Directors  of  Payment  of  Salary.  — 

Where  the  directors  have  the  power  to  order  the  payment  of 
compensation  to  an  officer,  they  of  course  have  the  power  to 
ratify  such  an  act  where  it  has  been  irregularly  done.  Such 
a  ratification  may,  it  seems,  be  inferred,  as  a  question  of  fact, 
from  the  mere  lapse  of  time,  without  proof  of  knowledge,  since 
there  is  a  presumption  of  knowledge  and  a  duty  of  knowing.^ 

'  Ante,  §  4380.  Eng.  Corp.  Cas.  440;  G  South.  Eep. 

2  Mather  v.  Eureka  Mower  Co. ,  11 8  304. 
N.  y.  629;  s.  c.  23  N.  E.  Eep.  993;  30  *  Post,  ch.   195. 

N.  Y.  St.  Eep.  102.  »  First   Nat.    Bank  v.  Drake,   39 

»  Dudley  v.  Collier,  87  Ala.  431;  Kan.   311;    e.  c.  44    Am.   Bep.  643, 

i.e.  13  Am.  St.  Eep.  55;   27  Am.  &  65b. 
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CHAPTER    XCIX. 


THE    TEEASUREE. 


Section 

4714.  His  appointment  and  tenure. 

His  status  and  duties. 

No  powers  as  contracting  agent. 

No  discretion  to  settle  debts, 
release  claims,  or  allow  off- 
sets. 
4718.  Nor  to  assign  a  mortgage  held 
by  the  corporation. 

Treasurer  of  ideal  corporation 
no  power  to  make  or  accept 
negotiable  paper. 

Such  power  presumed  in  the 
treasurer  of  a  trading  corpo- 
ration. 

Decisions  denying  this  power 
to  the  treasurer  of  a  business 
corporation. 

Whether  he  has  power  to  in- 
dorse. 

No  power  to  make,  accept,  or 
indorse  for  accommodation 
under  a  general  power  to  in- 
dorse. 


4715. 
4716. 
4717. 


4719. 


4720. 


4721. 


4722. 


4723. 


Section 

4724.  Eights  of  hona  fide  holders  of 

such  paper. 

4725.  Whether    an    action    in    such 

cases  for  money  had  and  re- 
ceived. 

4726.  May  bring  suit  to  recover  cor- 

porate debts. 

4727.  No  power  to  confess  judgments. 

4728.  When  notice  to  him  affects  the 

corporation. 

4729.  Holding  out  as  evidence  of  his 

authority. 

4730.  Purchasing  the  property  of  the 

corporation. 

4731.  Accounting  to  the  corporation. 

4732.  His  liability  to  third   persons. 

4733.  Miscellaneous  holdings  touch- 

ing the  civil  liability  of  treas- 
urers, cashiers,  and  other 
ministerial  officers  of  corpo- 
rations. 

4734.  Liability  of  corporation  for  his 

torts:    respondeat  superior. 


§  4714.  His  Appointment  and  Tenure.  —  Unless  the  gov- 
erning statute,  articles  of  incorporation,  by-laws,  or  some 
other  governing  instrument,  erects  the  office  of  treasurer  into 
an  office  possessing  stated  duties  and  a  stated  tenure,  inde- 
pendent of  the  control  of  the  directors  (which  it  is  believed 
is  seldom  the  case),  this  officer  is  believed  to  be  a  mere  minis- 
terial agent  or  employe,  who  holds  his  office  under  the 
appointment  and  subject  to  the  control  of  the  directors,  and 
subject  to  removal  by  them.  But,  contrary  to  this,  it  has  been 
held  in  the  case  of  the  treasurer  of  a  hospital,  required  by  the 
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charter  to  be  chosen  by  the  trustees  for  the  period  of  one  year 
and  until  his  successor  should  be  elected  and  qualified,  that 
he  is  not  subject  to  removal  by  the  trustees,  they  not  being  the 
corporation,  —  that  is  to  say,  the  body  which  has  been  incor- 
porated: the  view  being  that  the  power  of  amotion  resides  in 
the  corporation  and  not  in  its  managing  officers.^  There  is 
no  rule  of  law  which  makes  a  director  ineligible  to  the  office- 
of  treasurer,  though  such  an  ineligibility  may  exist  under  par- 
ticular statutes.^ 

§  4715.  His  Status  and  Duties.  —  It  has  been  held  that  the- 
treasurer  of  a  corporation  is  the  proper  officer  charged  by  law 
with  the  custody  of  its  funds,  and  responsible  for  their  safe- 
keeping; and  the  directors  cannot  lawfully  deprive  the  cor- 
poration of  the  benefit  of  this  responsibility  by  depositing  the- 
funds  with  others  for  safe-keeping,  or  causing  such  disposition, 
of  the  funds  to  be  made,  and  may  be  restrained  by  injunction- 
from  so  doing  at  the  suit  of  any  stockholder.'     This  may  be 
true  where  the  office  of  treasurer  is  created  and  its  duties 
defined  by  the  statute  governing  the  corporation,  and  it  is  no- 
doubt  true  in  regard  to  the  treasurers  of  public  municipal 
corporations;  but  it  cannot  be  affirmed  with  any  confidence,, 
as  a  general  principle  of  law,  that  the  power  of  the  directors- 
in  regard  to  the  safe-keeping  of  the  corporate  funds  is  not- 
plenary,   in   the    absence    of    some    express    and    overruling^ 
restraint.     The  general  conception  of  the  status  of  the  treas- 
urer is,  that  he  is  the  custodian  of  the  funds  of  the  corpora- 
tion, charged  with  the  duty  of  preserving,  disposing,   and 
accounting  for   them  in  accordance  with  the  orders  of  his 
official   superiors.     To    secure    the   faithful   performance    of" 
these  duties,  he  is  generally  required  to  execute  a  penal  bond. 
He  is  not  liable  in  damages  for  a  loss  happening  through  his 
mere  error  of  judgment,  although  the  corporation  was  at  the 
time  engaged  in  a  business  which  was  ultra  vires  and  he  was 


1  State  V.  Kuehn,   34  "Wis.    229.  torney-General,  Ee  Corporation  Offi— 

See  ante,  §  804.  cers,  3  Pa.  County  Ot.  188. 

»  See  opinion  of  Kirkpatrick,  At-  *  Pearson  v.  Tower,  55  N.  H.  215. 

3536 


THE  TREASUKER.     [4:  Thomp.  Corp.  §  4717. 

acting  as  general  manager,  and,  with  the  consent  of  the 
directors,  controlling  the  entire  business  of  the  corporation; 
since,  in  the  absence  of  evidence  to  the  contrary,  the  acquiesr 
cence  of  the  directors  and  stockholders  will  be  presumed.* 
It  is  his  duty  to  keep  the  moneys  of  his  principal  distinct, 
from  his  own  (unless  a  special  agreement  bo  made  to  the 
contrary),  and  to  be  able  and  ready  at  all  times  to  pay  over 
what  balance  he  owes  to  his  principal,  and  to  pay  it  upon 
demand.^ 

§  4716.  STo  Powers  as  Contracting  Agent.  —  The  treasurer 
of  a  private  corporation  has  not,  by  virtue  of  his  office,  any 
implied  or  ex  officio  powers  of  which  the  courts  will  take  judi- 
cial notice,  nor  any  other  powers,  except  those  ^pressly  or 
tacitly  conferred  upon  him  by  the  board  of  directors,  —  always 
provided  that  the  charter,  governing  statute,  by-laws,  or  some 
other  valid  governing  instrument  does  not  confer  such  powers 
upon  him.  Therefore,  where  the  treasurer  of  a  street  railroad 
company,  who  was  in  default  to  the  company,  borrowed 
money  for  the  company  and  used  it  for  the  company,  but  for 
the  purpose  of  concealing  his  default,  it  was  held  that  an 
action  for  money  had  and  received  would  not  lie  against  the 
company  by  the  lender.' 

§  4717.  No  Discretion  to  Settle  Debts,  Release  Claims,  or 
Allow  Offsets.  —  The  ordinary  duties  of  the  treasurer  of  a  cor- 
poration are  to  receive,  safely  keep,  and  disburse,  under  the 
supervision  of  the  directors,  the  funds  of  the  company. 
Unless  more  extensive  powers  are  conferred  upon  the  officer 
by  the  charter  or  bj'-laws,  he  has  no  authority  to  assume  the 
payment  of  debts  without  conferring  with  the  directors.     Nor 

'  1  Holmes    v.  Willard,  125    N.  Y.  Gas.   579.    Compare    Ellis    v.  Howe 

75;  8.  c.  25  N.  E.  Rep.  1083;  11  L.  R.  Sewing  Machine  Co.,  9  Daly  (N.  Y.), 

A.  170.  78,  where  a  corporation  was  charged 

'  Second  Avenue    R.  Co.  v.    Col-  on  a  contract  made  by  its  treasurer 

man,  24  Barb.  (N.  Y.)  300.  in  favor  of  an  artist  employed  to  erect 

'  Craft  V.  South  Boston  R.  Co.,  150  a  statue  of  the  celebrated  inventor  of 

Mass.  207 ;  «.  c.  22  N.  E.  Rep.  920 ;  5  the    sewing-machine    for  whom  the 

L.  R.  A.  641;  28  Am,  &  Eng.  Corp.  corporation  was  named. 
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can  he  set  off  debts  due  from  against  those  due  to,  the  com- 
pany. Therefore,  a  note  given  by  a  debtor  to  a  creditor  of  the 
company,  by  an  agreement  with  their  treasurer  to  cancel  the 
indebtedness  of  the  one  by  a  credit  to  another,  is  without 
legal  consideration,  and  cannot  be  enforced,  certainly  not  in 
the  absence  of  circumstances  showing  a  ratification  of  the 
transaction  by  the  directors.^  The  assumption  of  a  debt  against 
a  third  person,  by  the  treasurer  of  a  corporation  on  behalf  of 
the  corporation,  is  not  within  the  scope  of  the  ordinary 
powers  of  that  oflScer.  A  special  authority  therefore  must  be 
shown  for  this  purpose;  otherwise  the  act  will  be  without 
validity.^  So,  the  treasurer  of  a  savings  bank  cannot,  without 
a  vote  of  the  proper  officers  of  the  bank,  execute  a  release 
which  will  be  binding  upon  the  bank.'  So,  the  treasurer  of  a 
manufacturing  corporation  has  no  authority  to  release  a  claim 
against  an  insurance  company  for  a  loss  under  a  policy  of 
insurance  obtained  by  him  in  behalf  of  the  corporation.*  But 
while  these  rulings  are  found  in  the  books,  it  must  be  said, 
on  a  sound  view  of  business  custom  and  convenience,  that  the 
right  of  every  officer  intrusted  with  the  collection  of  the  debts 
of  a  company,  to  bind  the  company  by  an  assignment  of 
its  evidences  of  debt,  without  recourse,  upon  receiving  the 
amount  due,  would  seem  to  be  clear.'  And  it  has  been  held 
that,  in  the  absence  of  proof  to  the  contrary,  the  treasurer  of 
a  corporation  will  be  presumed  to  have  authority  to  promise 
payment  to  the  assignee  of  a  creditor's  account,  upon  which 
promise  such  assignee  may  maintain  a  suit  against  the  corpo- 
ration in  his  own  name.* 

§  4718.  Nor  to  Assign  a  Mortgage  Held  by  the  Corpora- 
tion.—  Obviously,  the  treasurer  of  a  corporation  has  not, 
ex  officio,  the  power  to  release  securities  held  by  the  corporation, 
much  less  when  to  do  so  will  be  tantamount  to  making  a  con- 

•  Brown  v.  Weymouth,  36  Me.  414.  *  Carver  Co.  v.  Manufacturers'  Ins. 

"  Stark  Bank  v.  United  States  Pot-  Co.,  6  Gray  (Mass.),  214. 

tery  Co.,  34  Vt.  144.  *  ^tna  Ins.  Co.  v.  Wires,  28  Vt.  93. 

'  »  Dedham  Inst,  for  Savings  t).  Slack,  *  Mt.  Olivet  Cemetery  Co.  v.  Shu- 

6  Oush.  (Mass.)  408.  bert,  2  Head  (Tenn.),  116. 
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■veyance  of  its  real  estate.  Accordingly  it  has  teen  held  that 
^;he  treasurer  of  a  corporate  body  cannot,  on  receiving  the 
-amount  of  a  debt  due  the  corporation,  assign  a  mortgage  held 
by  the  corporation  as  security,  without  any  directions  from 
ithe  board  of  trustees, by  whose  direction  he  uniformly  affixed 
i.he  seal  of  the  corporation;'  nor  assign  negotiable  securities 
•of  the  corporation.  It  has  been  held  that  the  treasurer  of  a 
savings  bank  has  not  any  ex  officio  or  implied  authority  to 
"transfer  to  a  purchaser  a  promissory  note  belonging  to  the 
bank;  and  that,  the  bank  being  insolvent,  the  receivers  of  its 
-assets  may  maintain  a  bill  in  equity  against  the  purchaser  to 
•compel  him  to  surrender  the  note.^  Nor  can  evidence  of  such 
.authority  be  derived  from  the  fact  that,  with  the  verbal  con- 
:aent  or  under  the  direction  of  the  investment  committee,  he 
had  previously  assigned  mortgages  relating  to  other  estates; 
jsince  this  would  be  no  evidence  of  a  general  authority  to  make 
.rsuch  assignments  of  his  own  motion.'  So,  if,  without  author- 
ity, he  has  assigned  to  a  third  person  a  note  and  mortgage 
•belonging  to  the  corporation,  the  receivers  of  its  assets  may 
maintain  a  bill  in  equity  against  the  assignee  to  restrain  a 
.-sale  of  the  property  under  the  mortgage,  and  to  compel  a  sur- 
render of  the  note  and  mortgage.*  For  similar  reasons,  a 
savings  bank  is  not  answerable  for  the  misconduct  of  its  treas- 
xirer  in  borrowing  money,  ostensibly  for  the  bank,  upon 
-assignments  of  forged  and  fraudulent  deposit-books  of  the 
bank,  or  deposit-books  originally  good,  but  the  deposits  in 
■which  have  been  repaid.' 

§  4719.  Treasurer  of  Ideal  Corporation  Ifo  Power  to  Make 
•or  Accept  Negotiable  Paper.  —  The  treasurer  of  a  corporation 
Jormedfor  ideal  purposes  has  no  inherent,  implied,  or  ex  officio 
power  to  bind  the  corporation  by  executing  negotiable  paper? 

'  Jackson  v,  Campbell,   5  Wend.  *  Com.  v.  Beading  Sav.  Bank,  133 

<N.  Y.)  572,  676.     See  also  Holden  v.  Mass.  16 ;  «.  c.  43  Am.  Rep.  495. 
Phelps,  135  Mass.  61.  «  Webber  v.  Williams  College,  23 

»  Holden    v.    TJpton,    134     Mass.  Pick.  (Mass.)  302;  Packard  v.  First 

177.  Universalist  Society,  10  Met.  (Mass.) 

'  Ibid.  427 ;  Torrey  v.  Duston  &c.  Asso.,  5 

*  Holden  v.  Hoyt,  134  Mass.  181.  Allen  (Mass.),  327. 
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The  rule  of  some  of  the  courts  which  ascribe  such  a  power  to 
the  treasurer  of  a  business  corporation,^  has  no  application,  in 
the  nature  of  things,  to  a  corporation  formed  for  religious, 
charitable,  or  other  ideal,  purposes.  For  example,  the  treas- 
urer of  an  incorporated  educational  society  has  no  power, 
implied  from  the  nature  of  his  office, to  bind  the  corporation 
by  issuing  a  promissory  note,  although  it  be  for  a  debt  due 
by  the  corporation  to  the  payee.  Such  an  instrument  may 
indeed  serve  as  a  memorandum  of  the  amount  due;  but  it  has- 
no  negotiable  quality,  and  does  not  have  the  immunities 
which  attach  to  negotiable  paper  in  the  hands  of  an  innocent 
indorsee.''  This  rule  is  founded  on  a  broader  rule, which  is, 
that  the  general  authority  of  an  agent  to  collect  debts  and  to- 
pay  and  receive  money,  does  not  authorize  him  to  bind  his. 
principal  by  negotiable  instruments;  but  that  such  an  author- 
ity must  be  expressly  conferred,  or  reasonably  implied  from 
the  nature  of  the  business.'  So,  a  treasurer  of  a  religious 
society,  in  Massachusetts  called  a  parish,  incorporated  by  stat- 
ute,* has  no  power,  springing  out  of  the  statute  or  impliei 
from  the  nature  of  the  office,  to  bind  the  parish  by  accepting' 
a  draft  drawn  by  a  creditor  of  the  parish  in  favor  of  a  third 
person,  although  the  draft  is  for  a  smaller  sum  than  th& 
amount  due  by  the  parish  to  the  drawer.^ 


I  Post,  §  4720.  te  could  not  bind  the  corporation  by- 
'  Webber  v.  Williams  QoUege,  23  a  negotiable  promissory  note,   pay- 
Pick.  (Mass.)  302.  able  on  demand,  given  in  part  pay- 
^  Eossiter   v.    Rossiter,   8   Wend,  ment  for  the  monument,  —  although 
(N.  Y.)  496;   s.  c.  24  Am.  Dec.  62;  the  directors  had  authorized  a  com- 
Webber  v.  Williams  College,  23  Pick,  mittee  to  contract  for  the  same,  and 
(Mass.)  302,  304,  per  Shaw,  0.  J.  to  draw  on  the  treasurer  for  the  price, 
*  Mass.  Stat.  1833,  ch.  108.  and  the  committee  had  accordingly 
"  Packard    v.    First    Universalist  contracted   for   the    same,   and    the- 
Society,  10  Met.  (Mass.)  427.    Where  monument    had    been    erected    and 
the  power  of  the  treasurer  of  an  asso-  approved  by  the  corporation,  and  the- 
elation,  incorporated  for  the  purpose  committee    had  verbally  authorized 
of  erecting  and  maintaining  a  monu-  the  treasurer  to  pay  the  price,  and  he- 
ment,  was  expressly  limited  in  the  thereupon,  not  having  on  hand  suf- 
by-laws  to  the  payment  of  such  bills  ficient  money  for  the  purpose,  had 
as  had  been  approved  by  the  directors  executed  the  note.    Torrey  v.  Dustia 
in  a  particular  form,  it  was  held  that  &c.  Asso.,  5  Allen  (Mass.),  327. 
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§  4720.  Such  Power  Presumed  in  the  Treasurer  of  a 
Trading  Corporation.  —  The  same  court  which  has  denied 
this  power  in  the  treasurers  of  ideal  corporations,  has  held 
"that,  in  the  absence  of  anything  to  show  that  a  trading  corpo- 
ration did  not  have  the  usual  power  of  such  corporations  to 
make  notes,  or  that  the  treasurer  did  not  possess  the  usual 
authority  of  treasurers  of  such  corporations,  the  authority  of 
the  treasurer  to  execute  a  note  in  the  corporate  name  will  be 
2>resu'med}  In  the  same  State  the  treasurer  of  a  trading  cor- 
poration has  presumptively  an  authority  to  accept  bills  for  the 
company.*  So,  it  has  been  held  in  Connecticut,  that  a  corpo- 
ration, having  power  to  deal  in  commercial  paper  necessary 
to  its  business,  is  bound  by  acceptances  of  accommodation 
^aper  by  its  treasurer,  except  as  against  those  having  notice 
that  the  paper  was  for  accommodation.'  Nor  will  the  fact 
that  the  corporation  had  no  funds  in  its  hands  belonging  to 
the  drawer  of  the  draft  affect  the  rights  of  the  drawee,  if  he 
had  no  knowledge  of  this  fact.* 

§  4721.  Decisions  Denying  This  Power  to  the  Treasurer 
of  a  Business  Corporation.  —  On  the  contrary,  decisions  are 
not  wanting  which,  either  expressly  or  impliedly,  deny  any 
implied  or  ex  officio  power  in  the  treasurer  of  a  business  cor- 
poration, to  bind  the  corporation  by  making^  or  accepting* 
negotiable  paper,  without  express  authority  so  to  do.  Analyz- 
ing briefly  these  cases,  it  will  be  found  that  they  hold  that  a 
note  made  by  the  treasurer  of  a  manufacturing  corporation, 
ostensibly  for  the  corporation,  will  not  bind  it  where  the  power 

•  Coreoran  v.  Snow  Cattle  Co.,  151  54  Conn.  357;  s.  c.  1  Am.  St.  Rep. 
Mass.  74 ;  s.  c.  23  N.  E.  Eep.  727.  123,  132,  133. 

'  Narragansett    Bank  v.  Atlantic  '  Chemical  Nat.  Bank  v.  Wagner 

Silk  Co.,  3  Met.  (Mass.)  282,  289.  (Ky.), 20  S.  W. Kep.  535 ;  Davis  Sew- 

'  Credit  Co.  w.  Howe  Machine  Co.,  ing  Machine  Co.  i).  Best,  105  N.  Y. 

54  Conn.  357;   s.  c.  1  Am.  St.  Eep.  59;  s.  c.  11  N.  E.  Eep.  146;  Page  v. 

123.     See  also  Webster  v.  Howe  Ma-  Fall  Elver  &c.  R.  Co.,  31  Fed.  Eep. 

chine  Co.,  54  Conn.  394.     As  to  ac-  257 ;  Bradlee  r.  Warren  Savings  Bank, 

■commodation  pa/per  of    corporations,  127  Mass.  107 ;   s.  c.  34  Am.  Eep.  851. 

see  posi,  §§  5721,  5739,  etseq.  «  Atkinson  v.  St.  Croix  Man.  Co., 

*  Credit  Co.  v.  Howe  Machine  Co.,  24  Me.  171. 
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of  the  treasurer  to  make  contracts  has  been  limited  by  the  by- 
laws to  cases  where  the  president  or  vice-president  is  absent^ 
and  where  the  notes  were  made  payable  to  the  treasurer 
individually,  which  fact  was  sufficient  to  give  notice  to  the- 
taker  of  them  that  they  were  not  the  paper  of  the  corpora- 
tion;^ that  express  authority  to  the  treasurer,  through  a. 
resolution  of  the  directors,  to  sign  and  negotiate  a  certain 
amount  of  bonds,  carries  with  it  no  more  than  an  authoriza- 
tion to  issue  such  bonds  when  signed  by  the  officers  of  the- 
corporation  in  the  usual  way;  so  that,  if  the  treasurer  issues^ 
some  of  them  without  being  signed  in  that  way,  the  corpora- 
tion is  entitled  to  maintain  an  action  against  the  taker  to  have- 
them  delivered  up  to  it;^  that  a  by-law  providing  that  the- 
treasurer  "  shall  draw  all  necessary  papers,  and  discharge  all 
obligations  of  the  corporation,  and  his  signature  shall  be- 
binding  upon  the  corporation,"  does  not  authorize  him  to- 
bind  it  by  an  indorsement  made  in  its  name;*  that,  in  con- 
formity with  a  principle  hereafter  stated,^  the  treasurer  can 
acquire  such  authority,  for  the  purpose  of  a  given  transaction,, 
by  reason  of  having  been  habitually  held  out  by  the  corpora- 
tion to  the  same  dealers  as  possessing  an  authority  of  the- 
same  general  character  and  effect;^  and  that  this  holding-out 
takes  place  where  the  corporation  substantially  intrusts  to  its- 
treasurer  the  entire  management  of  its  business,  without  the 
superintendence  of  any  of  the  other  officers  or  directors, 
except  one  director  who  concurs  in  the  treasurer's  action,  — 
in  which  case  it  will  be  liable  upon  a  note  executed  by  him,., 
although  its  by-laws  require  its  notes  to  be  countersigned  by 
the  president.* 

'  Chemical  Nat.  Bank  r.  First  Nat.  'Perry  «.  Comicil  Bluffs  City- 
Bank  (Ky.),  20  S.  W.  Kep.  535.  Water  Works  Co.,  67  Hun  (N.  Y.), 

2  Davis    Sewing    Machine    Co.  v.  456 ;  s.  c.  51 N.  Y.  St.  Eep.  326 ;  s.  c.  22 

Best,  105  N.  Y.  59 ;  ».  c.  11  N.  E.  Kep.  N.  Y.  Supp.  151.    This  last  case  im- 

146.  plies,  what  another  case  in  the  same- 

°  Bradlee  v.  Warren  Savings  Bank,  State  holds,  that  a  water  supply  com- 

127  Mass.  107;  «.  c.  34  Am.  Eep.  351.  pany,  not  being  either  a  trading  or  a. 

*  Post,  §§  4881,  5251.  banking  corporation,  there  is  nothing: 

*  Page  V.  Fall  Eiver  &c.  E.  Co.,  31  in  the  nature  of  its  business  giving: 
Fed.  Eep.  257.  its  treasurer  an  implied  authority  by- 
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§  4722.  Whetber  He  has  Power  to  Indorse.  —  The  power 
to  transfer  the  negotiable  securities  of  a  business  corporation,  in 
the  ordinary  course  of  its  business,  rests  upon  a  different 
footing  from  the  power  to  create  debts  by  emitting  such 
securities,  or  to  emit  tliem  in  liquidation  of  debts  already 
created.  This  lias  been  already  seen  with  reference  to  the 
president,'  and  will  be  hereafter  seen  with  reference  to  the 
cashier.^  The  treasurer  of  a  trading  corporation  ought,  on 
principle,  to  be  presumed  to  have  the  power  to  transfer  its 
negotiable  securities  in  the  ordinary  course  of  its  business, 
and  the  law  ought  to  be  in  such  a  state  that  persons  dealing 
with  such  corporations  may  safely  act  upon  this  presump- 
tion." But  a  general  indorsement  entails  a  general  liability  to 
make  good  the  instrument  indorsed;  and  accordingly,  it  has 
been  held  that  the  treasurer  of  a  savings  banJc  has  no  power, 
by  a  general  indorsement,  to  subject  the  corporation  to  the 
liability  of  an  indorser,  and  that  the  power  to  sell  does  not 
confer  such  an  authority,  since  such  a  transfer  cannot  be 
effected  by  an  indorsement  without  recourse:  the  view  of  the 
court  being  that  the  transferring  of  commercial  securities  is 
no  part  of  the  business  of  a  savings  bank.^  On  the  contrary, 
the  Supreme  Court  of  Vermont  states  the  rule  unqualifiedly, 
that  where  it  appears  that  a  corporation  intrusts  its  treasurer 
to  take  notes  and  he  indorses  them,  his  act  should  bind  the 
company.  In  the  view  of  this  court,  the  known  general  agent 
must  be  taken  to  have  the  right  to  negotiate  such  notes  and 
bills  as  are  taken  in  the  name  of  his  office  and  intrusted  to 
his  care  and  control.  The  authority  of  a  bank  cashier  so  to 
deal  with  the  paper  of  the  corporation  is  well  settled.     "Ex 

>drtue  of  his  office  to  borrow  money  127  Mass.  107;  s.  c.  34  Am.  Eep.  351. 

and  give  notes  therefor.     Middletown  The  court  did  not  decide  whether  it 

First    Nat.   Bank  v.   Council    Bluffs  was  ultra  vires  of  a  savings  bank  to 

-City    Water    Works    Co.,    56    Hun  become  the  indorser  of  the  negotiable 

(N.Y.),  412;  s.  c.  32  N.  Y.  St.  Eep.  paper  of  others.    That  the  treasurer 

85;   9  N.  Y.  Supp.  859.  of    a  corporation    may  acquire  the 

'  Ante,  §  4638.  power  to  indorse  for  the  purposes  of 

'  Post,  §  4789.  a  given  case  by  a  holding-out  as  pos- 

"  Perkins  v.  Bradley,  24  Vt.  66.  sessing  such  power,  see  post,  §§  4881, 

*  Bradlee  v.  Warren  Savings  Bank,  5251. 
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vi  termini,"  say  the  court,  "the  ofl&ce  of  treasurer  and  cashier 
are  identical,  i.  e.,  the  one  who  has  the  custody  of  the  cash  or 
securities,  the  moneys  and  property  of  the  company."  ^  This 
view,  founded  on  a  plain  analogy  and  paying  regard  to  the 
known  course  of  business  and  to  the  rights  of  the  public 
founded  thereon,  is  not,  it  is  to  be  regretted,  sanctioned  by 
unanimous  authority:  the  vital  distinction  being  that  the 
cashier  of  a  bank  is  an  independent  officer  of  the  law,^  while 
the  treasurer  of  a  business  corporation  of  any  other  sort  is, 
unless  his  powers  have  been  expressly  enlarged,  merely  the 
servant  of  the  board  of  directors.  It  has  been  held  that 
authority  given  to  the  treasurer,  by  a  vote  of  the  directors,  to 
hire  money,  on  such  terms  and  conditions  as  he  might  think 
most  conducive  to  the  interests  of  the  company,  to  meet  cer- 
tain acceptances  by  the  defendant  of  the  drafts  of  the  com- 
pany on  him,  includes  the  power  to  indorse  drafts  drawn  by 
himself  to  accomplish  the  object;  and  the  acceptance  of  such 
draft  by  the  defendant,  one  of  the  directors,  who  was  present 
at  the  meeting  when  such  vote  was  passed,  and  who  was 
thereby  to  be  benefited,  estopped  him  from  disputing  the 
authority  of  the  corporation  to  pass  such  vote.'  But,  accord- 
ing to  the  view  of  another  court,  a  provision  in  the  by-laws 
of  a  savings  bank,  that  the  treasurer  "  shall  draw  all  necessary 
papers  and  discharge  all  obligations  of  the  corporation,  and 
his  signature  shall  be  binding  upon  the  corporation,"  intends 
the  signature  of  the  treasurer  to  necessary  papers  and  in  dis- 
charge of  obligations  to  the  corporation,  and  does  not  author- 
ize him  to  bind  the  corporation  by  indorsing  its  name  on  a 
promissory  note.* 

§  4723.  Ifo  Power  to  Make,  Accept,  or  Indorse  for  Ac- 
comiaodatioii  under  a  General  Povrer  to  Indorse.  —  Author- 
ity to  accept  or  indorse  commercial  paper  in  the  business  of 
the  corporation  obviously  does  not  extend  to  accepting  or 

'  Perkins  v.  Bradley,  24  Va.  66.  *  Bradlee  v.  Warren  Savings  Bank, 

'  Post,  §  4740.  127  Mass.  107;  s.  c.  34  Am.  Eep.  351. 

'  Belknap  v.  Davia,  19  Me.  455. 
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indorsing  for  the  accommodation  of  third  parties;*  since 
corporations  themselves  have,  in  general,  no  such  power.^ 
Accordingly  it  has  been  held  that,  although  the  treasurer  of  a 
corporation  has,  by  the  law  of  the  State,  authority,  by  virtue 
of  his  office,  to  give  negotiable  notes  in  the  prosecution  of  the 
business  of  the  company,  yet  this  does  not  extend  to  notes  for 
the  accommodation  of  third  persons.* 

§  4724.  Bigrhts  of  Bona  Fide  Holders  of  Sucli  Paper. — 

Eut  where  he  has  a  general  power  to  make,  accept,  or  indorse, 
in  whatever  mode  derived  or  conferred,  if  he  exercises  that 
power  for  the  accommodation  of  third  persons,  the  paper  will 
nevertheless  be  good  in  the  hands  of  a  bona  fide  purchaser 
without  notice  of  the  fact  that  the  power  was  wrongly  exer- 
cised in  the  particular  instance.*  The  soundness  of  the  doc- 
trine can  hardly  be  doubted  that,  where  a  corporation  has  power, 
under  any  circumstances,  to  issue  negotiable  paper,  a  bona  fide 
holder  of  paper  purporting  to  have  been  thus  issued,  has  a 
right  to  presume  that  it  was  issued  under  the  circumstances 
which  give  the  requisite  authority;  and  that  this  doctrine  is 
applicable  to  commercial  paper  made  by  a  corporation  for  the 
■accommodation  of  a  third  person,  when  such  paper  gets  into 
the  hands  of  a  bona  fide  holder,  who  has  discounted  it  before 
maturity  on  the  faith  of  its  being  business  paper.^  In  such  a 
case  the  right  of  the  holder  to  recover,  in  an  action  upon  the 
paper,  according  to  its  tenor,,  can  be  defeated  only  by  proof  of 
such  circumstances  as  show  that  he  took  the  paper  with 
knowledge  of  some  infirmity  in  it,  or  with  such  suspicion  with 

'  Farmers'   &c.  Bank    v.   Empire  Contra,  see  Wahlig  v.  Standard  Pump 

Stone  Dressing  Co.,  5  Bosw.  (N.  Y.)  Co.,  30  N.  Y.  St.  Eep.  390. 
275;  s.  c.  10  Abb.  Pr.  (N.  Y.)  47.  "  Post,   ch.  126;  National  Bank  v. 

'  Post,  §§  5721,  5739.  Young,  41  N.  J.  Eq.  531 ;  Bird  v.  Dag- 

'  Ex    parte  Estabrook,    2     Low.  gett,  97  Mass.  494;   Monument  Nat. 

<U.  S.)  547.  Banki;.  Globe  Works,  101  Mass.  57; 

*Posi,  §5740;  Credit  Oo.  i;.  Howe  s.  c.  3  Am.  Eep.  322;  Mechanics' 
Machine  Co.,  54  Conn.  357;  s.  c.  1  Banking  Asso.  v.  New  York  &c. 
Am.  St.  Rep.  123;  Bank  of  Attica  v.  White  Lead  Co.,  35  N.  Y.  505;  Farm- 
Pettier  &c.  Man.  Co.,  17  N.  Y.  St.  ers'  &c.  Bank  v.  Empire  Stone  Dress- 
Eep.  327;  s.  c.  1  N.  Y.  Supp.  483.  ing  Co.,  5  Bosw.  (N.  Y.)  275. 

3545 


4  Thomp.  Corp.  §  4724:.]     ministerial  officers  and  agents- 

regard  to  its  validity  as  that  his  taking  of  it  was  tantamount- 
to  fraud}     It  is  not  sufficient  that  he  may  have  been  guilty  of 
laches  or  negligence  in  not  instituting  proper  inquiries;  because^ 
in  such  cases,  the  law  does  not  require  an  intending  purchaser- 
of  negotiable   paper   to  suspect  fraud  or  institute  inquiries- 
where   everything   seems  fair  and  honest.     The  rule  is, that, 
the  holder  of  an  unmatured  negotiable  instrument  drawn  in 
his  favor,  or  indorsed  in  blank,  is  prima  facie  the  owner  of  it^ 
with  full  power  to  dispose   of  the  same;  and  that,  whoever 
purchases  it  from  him  for  value,  gets  a  good  title  thereto,  in 
the  absence  of  knowledge  of  circumstances  affecting  the  title  or 
such  holder,  —  provided  such  purchaser  act  in  good  faith.     It- 
will  not  destroy  his  title  that  there  were  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry,  or  that  he  may  have- 
been  negligent  in  failing  to  avail  himself  of  his    means    of 
knowledge.     The  test  of  his  liability  is  not  negligence  or  dili- 
gence, but  it  is  good  faith  or  bad  faith;  although  the  fact  of 
negligence  may,  under  circumstances,  be  evidence  tending  to- 
show  bad  faith.^     These  principles  were  applied  in  an  action 
against  a  trading  corporation  upon  a  note  and  checks  signed 
by  W.  as  its  treasurer,  upon  which  money  was  loaned  by  the- 
plaintiff,  where  the  defense  was  that  the  money  was  obtained 

by  W.  for  his  own  use,  and  that  the  plaintiff  knew  the  fact, 

with  the  result  that  the  corporation  was  held  liable.'     But,  as- 

1  National  Bank  v.  Young,  swpra.  him  of  bad  faith  in  taking  it,  is  shown 
See  Bowland  v.  Apothecaries'  Hall  by  many  cases.  See  New  Orleans- 
Co.,  47  Conn.  384.  Canal  &c.  Co.  v.  Templeton,  20  La. 

'  Mason  v.  Bank  of  Commerce,  16  An.  141 ;  s.  c.  96  Am.  Dec.  385 ;  Park 
Mo.  App.  275 ;  Goodman  v.  Harvey,  4  Bank  v.  Watson,  42  N.  Y.  490 ;  s.  c.  1 
Ad.  &  El.  870;  Swift  t).  Tyson,  16  Pet.  Am.  Kep.  573;    Welch  v.  Sage,  47 
(U.  S.)  1;  Goodman  v.  Simonds,  20  N.  Y.143;  s.  c.  7  Am.  Rep.  423 ;  Sey-- 
How.  (U.S.)  343;  Hamilton u. Marks,  bel  v.  National  Currency  Bank,  54 
63  Mo.  167,  178;  Edwards  v.  Thomas,  N.  Y.  288;  s.  c.  13  Am.  Rep.  583,  and 
66  Mo.  468,  483;  Credit  Co.  i^.  Howe  note;    Murray  v.  Lardner,   2  Wall. 
Machine  Co.,  54  Conn.  357;  s.  c.  1  (U.  S.)  110;   Harger  v.  Worrall,  69- 
Am.  St.  Kep.  123 ;  Chapman  v.  Rose,  N.  Y.  370 ;  s.  c.  25  Am.  Rep.  206. 
56  N.  Y.  137 ;  s.  c.  15  Am.  Rep.  401.  °  It  was  held  that  the  defendant  - 
That  the  law  looks  with  favor  upon  corporation  could  not  offer  in  evidence 
the  holder  of  negotiable  paper  and  its  cash-book  for  the  purpose  of  show- 
requires  cogent  evidence  to  convict  ing  that  it  had  never  received  the^ 
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already  seen/  this  principle  is  denied  in  cases  where  commer- 
cial paper  is  issued  by  the  treasurers  of  corporations  formed 
for  ideal  purposes,  such  paper  not  being  regarded  as  commer- 
cial paper  at  all.  Neither  does  it  have  any  application  in  a 
case  where  the  paper,  on  its  face,  imports  notice  that  it  is 
issued  for  the  personal  benefit  of  the  treasurer,  as  where  it  is 
made  payable  to  himself  individually; '  or  even  where  it  is  not 
signed  in  the  customary  way  in  which  the  corporation  signs- 
such  paper,  of  which  custom  the  taker  has  knowledge.' 

§  4725.  Whether  an  Action  in  Such  Cases  for  Money 
Had  and  Received.  —  But  where  there  is  a  want  of  power  on 
the  part  of  the  treasurer  to  issue  paper,  and  where  the  status- 
of  the  indorsee  is  such  that  he  is  not  protected  as  an  innocenti- 
holder,  then,  it  has  been  held,  he  cannot  maintain  an  action 
against  the  corporation  for  money  had  and  received.^  The 
same  has  been  held  in  the  case  of  a  draft  drawn  by  the  creditor 
of  a  religious  corporation  upon  a  third  person  and  accepted  by 


money,  without  first  laying  a  founda- 
tion by  showing  — not  to  the  satisfac- 
tion of  the  judge,  but  by  evidence 
sufficient  to  take  the  question  to  the 
jury — that  the  plaintiff,  when  he 
made  the  loan,  either  knew,  or  had 
reasonable  ground  for  believing,  that 
the  money  was  intended  for  the  com- 
pany. In  the  same  case  the  defend- 
ant requested  the  court  to  charge  that 
if  the  jury  should  find  that  "W.,  as 
treasurer,  negotiated  tbeir  paper  for 
his  own  use,  and  that  the  plaintiff 
took  it  under  circumstances  such  as 
to  excite  the  suspicion  of  an  ordinary 
man  and  put  him  on  inquiry,  he 
could  not  recover;  but,  instead  of 
this,  the  court  charged  that  if  the 
jury  should  find  that  the  money  bor- 
rowed was  not  for  the  use  of  the  de- 
fendants, and  that  the  plaintiff  knew 
it  or  had  good  reason  to  know  it,  or  if, 
for  any  other  reason,  the  plaintiff  did 
not  in  good  faith  trust  the  credit  of 
the  defendants,  the  verdict  should  be 


for  the  defendants.  It  was  that  the- 
charge  and  refusal  to  charge  were  not 
open  to  objection.  Rowland  v.  Apoth- 
ecaries' Hall  Co.,  47  Conn.  384. 

1  Ante,  §  4719. 

'  Chemical  Nat.  Bank  v.  Wagner 
rKy.),  20S.  W.  Eep.  535. 

'  Davis  Sewing  Machine  Co.  v^ 
Best,  105  N.  Y.  59. 

*  The  following  was  the  reason 
given  by  Mr.  Chief  Justice  Shaw  for- 
so  holding:  "To  enable  an  indorsee- 
to  recover  on  a  count  for  money  had 
and  received  of  a  maker,  or  any  prior 
party  other  than  his  immediate  in- 
dorser,  he  must  show  a  complete  legal 
title  by  indorsement.  In  that  case 
only  does  the  presumption  arise,  that 
the  party  liable  on  the  note  holds  a. 
sum  of  money  to  the  use  of  the  party 
entitled  to  it,  on  which  the  law  raises 
an  implied  promise  to  support  the- 
action."  "Webber  v.  Williams  Col- 
lege, 23  Pick.  (Mass.)  302,  304. 
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the  treasurer  of  such  corporation, — the  court  saying:  "The 
Tight  to  recover  on  the  count  for  money  had  and  received 
must  depend  upon  first  establishing  the  legal  liability  on  the 
acceptance  by  the  treasurer."^  It  is  obvious  that  these  hold- 
ings can  have  no  application  to  the  payee  of  the  note  in  the 
•one  case,  or  the  drawer  of  the  draft  in  the  other;  for  if,  as 
has  been  held  in  some  of  the  cases  cited  in  the  preceding 
section,  an  invalid  note  has  been  given  for  a  valid  debt,  he 
may  obviously  abandon  the  invalid  security  and  sue  on  the 
rightful  consideration.  The  taking  of  the  invalid  security 
cannot  possibly  merge  the  original  consideration, or  create  an 
estoppel.''  But  while  there  may  be  difficulties  in  constructing 
any  legal  theory  upon  which  a  subsequent  assignee  of  the  note 
could  maintain  an  action  against  the  corporation  for  money 
had  and  received, — yet,  as  we  shall  see  hereafter,  there  is 
much  authority,  applicable  to  such  cases,  to  the  effect  that 
where  the  corporation  has  received  and  made  use  of  money 
which  it  has  procured  by  the  issuing  of  an  invalid  security, 
the  original  taker  of  the  security,  that  is  to  say,  the  party 
that  actually  parted  with  his  money  to  the  corporation,  may, 
abandoning  the  security,  maintain  an  action  against  the  cor- 
poration for  money  had  and  received,  or,  in  proper  cases,  for 
relief  against  it  in  equity.* 

§  4726.  May  Bring  Suit  to  Recover    Corporate  Debts. — 

The  law  is  in  such  an  incongruous  state  that  a  power  which 
has  often  been  denied  to  the  president  of  a  corporation,^  has 
been  ascribed  to  its  treasurer;  and  it  has  been  held  that  the 

'  Packard    i;.-  First    Universalist  where  the  treasurer  was  a  defaulter, 

Society,  10  Met.  (Mass.)  427,  431.  and    had    embezzled    money    which 

■*  It  has,  however,  been  held  by  otherwise  would  have  paid  such  debts, 

the  same  court   that  an  action  for  and  might  reasonably  be  presumed 

money  had  and  received  will  not  lie  to  have  borrowed  the  money  to  cover 

against  a  corporation,  in  favor  of  one  up  his  default  and  escape  detection, 

who  has  loaned  money  to  its  treasurer  Craft  v.   South    Boston   E.   Co.,  150 

for  the   company,   in  the  mistaken  Mass.  207;  s.  c.  5  L.  E.  A.  641. 

belief  that  he  had  authority  to  borrow  '  Post,  ^  5744,  5983,  5984,  6004. 

it,  although  the  money  was  used  in  *  Ante,  §  4629. 
paying    debts    of    the    corporation, 
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treasurer  of  a  savings  bank  may  direct  a  "suit  to  be  brought 
on  an  overdue  note  held  by  the  bank;  so  that  if  a  judgment, 
is  recovered,  and  land  is  taken  in  execution,  and  set  off  to  the- 
bank,  and  if  the  attorney  of  the  bank,  acting  under  the  direc- 
tion of  the  treasurer  and  of  a  trustee,  to  whom  such  matters 
have  been  intrusted,  accepts  seisin,  and  brings  a  writ  of  entry 
to  recover  possession  of  the  land,  —  it  is  no  objection  to  the 
proceedings  that  a  previous  vote  of  the  trustees,  authorizing- 
thera,  has  not  been  passed.^  The  court  say  that  "  it  would  be- 
a  great  obstacle  to  the  successful  management  of  savings- 
banks  and  other  corporations,  if  no  suit  for  the  collection  of  a 
debt  could  be  instituted  except  by  the  trustees  or  directors."  ^ 
But  it  is  to  be  observed  that  this  decision  was  rendered  in  a 
case  where  the  corporation  stood  in  the  attitude  of  affirming ^ 
and  not  denying,  the  power  on  the  part  of  its  treasurer. 

§  4727.  No  Power  to  Confess  Judgrments.  —  When  it  is^ 
remembered  that  the  president  of  a  corporation  has  no  power,, 
ex  officio,  to  confess  a  judgment  against  a  corporation,'  we  may 
readily  conclude  that  the  law  will  not  ascribe  such  a  power  to- 
the  treasurer;  and  so  it  has  been  held.* 

§  4728.  When  Ifotice  to  Him  Affects  the  Corporation. — 

This  question  rests  upon  similar  principles  to  those  which 
have  been  stated  with  reference  to  the  president.^  In  compli- 
ance with  these  principles,  it  has  been  held  that,  where  the- 
treasurer  is  held  out  to  the  world  as  the  proper  agent  to  whom 
a  payment  to  the  corporation  is  to  be  made,  he  thereby  is- 
made  an  agent  to  whom  notice  may  be  given  as  to  the  pur- 
pose for  which  the  payment  is  made.^  A  curious  application, 
of  these  principles  has  arisen  in  a  case  where  the  same  person 
was  the  treasurer  of  two  corporations,  and  was  corruptly  mis- 

'  Bristol    County    Sa-vings    Bank  *  Stevens  v.  Carp  Eiver  Iron  Co.,. 

V.  Keavy,  128  Mass.   .  98.     Compare  57  Mich.  427. 

"Wallace  v.  First  Parish,  109  Mass.  »  Ante,  ^  4657. 

263.  '  Ne-w  England  Car  Spring  Co.  ■!>. 

'  Ibid.  Union  India  Rubber  Co.,  4  Blatchf. 

"  Ante,  §  4630  (U.  S.)  1. 
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appropriating  the  ftinds  of  the  one  to  make  good  his  personal 
■deficit  as  treasurer  of  the  other,  —  in  which  case  notice  to  him 
.aflfected  the  corporation  in  whose  behalf  he  was  doing  the 
stealing.* 

§  4729.  Holding  Out  as  Evidence  of  Ms  Authority. — As 

in  the  case  of  the  president,^  or  indeed  of  any  other  agent  of 
-a  corporation  or  natural  person,  evidence  that  the  corporation 
has  habitually  held  its  treasurer  out  to  the  public  as  possess- 
ing certain  powers  is  good  evidence  that  he  rightfully  pos- 
sesses such  powers.'  Accordingly,  it  has  been  well  reasoned 
"that  where  the  acts  of  the  treasurer  of  a  company  are  per- 
formed at  the  ofiice  of  the  company,  are  of  a  public  character, 
and  long  continued,  it  is  reasonable  to  presume  that  they  are 
in  conformity  with  the  instructions  of  the  managers.*  So.  if 
the  directors  of  a  corporation  by  vote  authorize  their  treasurer 
to  indorse  notes  of  the  corporation  to  a  third  person,  or  if  such 
treasurer  is  suffered  to  draw  and  accept  drafts,  to  indorse 
notes  payable  to  the  corporation,  and  to  do  other  similar  acts, 
•whereby  he  is  held  out  to  the  public  as  having  the  general 
.authority  implied  from  his  official  name  and  character,  an 


'  The  case  was  that  the  common  such  negligence  as  to  preclude  it  from 

^treasurer   of    two    corporations,    to  recovering  back  the  money.  Atlantic 

make  good  his  deficit  to  one,  drew  Cotton  Mills  v.  Indian  Orchard  Mills, 

■checks  upon  the  other,  payable  to  147  Mass.  268;   s.c.9  Am.  St.  Eep. 

the  order  of  the  first,  by  which  the  698 ;   17  N.  E.  Eep.  496 ;   38  Alb.  L. 

money  was  drawn  and  used,  no  other  J,  124 ;  4  Bail.  &  Corp.  L.  J.  106.    As 

•officer  of  either  knowing  the  facts,  to  when  a  sale  of  stock  by  the  treas- 

He  charged  himself,  upon  a  private  urer  of  a  bank  is  the  act  of  the  corpo- 

memorandum,  with    a  part    of   thfe  ration,  and  not  of  the  treasurer,  see 

.money,  and  falsely  entered  the  re-  Ulster  County  Sav.  Inst.  v.  New  York 

mainder  upon  the  books  of  the  cor-  Fourth  Nat.  Bank,  28  N.  Y.  St.  Hep. 

poration,    upon   which    the    checks  24;  8  N.  Y.  Supp.  162. 
were  drawn  as  loans  to  a  third  per-  2  Ante,  §§  462o,  4661 ;  post,  §§  4881, 

:son,  from  whom  it  made  an  attempt  5251. 

to  collect  it.   It  was  held  that  the  cor-  '  Page  v.  Fall  Elver  &c.  E.  Co.,  31 

■poration  using  the  money  was  affected  Fed.  Eep.  257 ;  Perry  v.  Council  Bluffs 

with   his  knowledge,   and   that  the  Water  Works  Co.,  51  N.  Y.  St.  Eep. 

transaction  did  not  amount  to  a  pay-  326 ;  s.  c.  22  N.  Y.  Supp.  151. 
ment  of  the  deficit;    and  that  the  '  Beers  v.  Phoenix  Glass  Co.,  14 

•other  corporation  was  not  guilty  of  Barb.  (N.  Y.)  358. 
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endorsement  made  in  pursuance  of  such  express  or  implied 
authority  passes  a  valid  title  to  the  indorsee.^  As  in  the  case 
•of  the  president,^  this  frequently  happens  where  the  corpo- 
ration intrusts  to  its  treasurer  the  entire  management  of  its 
business,  in  which  case  it  has  been  held  that  it  will  be  bound 
by  a  note  executed  in  its  name  by  him  alone,  although  its  by- 
laws require  its  notes  to  be  countersigned  bj'  its  president.' 
Nor  is  it  necessary,  under  this  rule,  for  the  purpose  of  pro- 
tecting innocent  persons  dealing  with  the  corporation,  that  the 
•corporation  should  have  hitherto  held  the  treasurer  out  as 
possessing  the  power  to  perform  acts  identical  with  the  one  in 
•controversy;  but  it  is  enough  if  the  transaction  in  question 
involves  the  same  general  powers,  though  applied  to  a  new 
«ubject-matter.* 

§  4730.  Purchasingr  the   Property  of  the  Corporation.  — 

'The  treasurer  being  a  fiduciary  of  the  corporation,  his  right 
i;o  become  a  purchaser  of  its  property  for  his  own  purposes 
Tests  on  the  same  footing  as  that  of  a  director,  already  con- 
;sidered.^  If  he  purchases  its  land,  at  a  sale  under  execution, 
^he  purchase  will  be  regarded  as  having  been  made  for  the 
Tjenefit  of  the  corporation,  and  the  title  which  he  thereby 
acquires  will  not  be  considered  as  hostile  to  the  company.* 
It  has  been  held  that  the  mere  fact  that  the  treasurer  of  a 
■corporation  foreclosed  a  mortgage  of  its  property,  made  to 
Jiim  in  his  official  character,  and  himself  became  the  pur- 
•chaser  in  his  own  right,  at  a  less  sum  than  that  secured  by 
the  mortgage,  did  not,  in  the  absence  of  all  other  evidence, 
render  the  sale  void,  in  such  a  sense  that  he  could  not  con- 
vey a  good  title  to  a  second  purchaser.'  The  meaning  of  this 
jnust  be  that  such  a  sale  and  purchase  are  not  absolutely  void, 

1  Lester  v.  "Webb,  1  Allen  (Mass.),  Bank  v.  Norton,  1  Hill  (N.  Y.),  501, 

34.  503;  and  Merchants'  Bank  v.  State 

»  Ante,  §  4627.  Bank,  10  "Wall.  (U.  S.)  604. 

'  Perry    v.  Council  Bluffs  Water  ^  Ante,  4  4070,  et  seq. 

Works  Co.,  51  N.  Y.  St.  Rep.  326;  ^  McAUen  i;.  Woodcock,  60  Mo.  174. 

*.  c.  22  N.  Y.  Supp.  151.  '  Howard    v.    Hatch,    29     Barb. 

*  Page  V.  Fall  River  &c.  R.  Co.,  31  (N.  Y.)  297. 
Fed.  Rep.  257';  following  Commercial 
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when  collaterally  assailed,  but  are  merely  voidable  in  a  direct 
proceeding.  Another  authority,  more  doubtful,  goes  to  the 
length  of  holding  that  the  treasurer  of  a  corporation  can  buy 
up  its  evidences  of  debt  at  a  discount  and  pay  them  to  himself 
out  of  the  corporate  funds,  and  that  the  corporation  cannot 
recover  of  him  the  profits  which  he  has  thus  made.^  This 
ruling  sanctions  a  practice  which  opens  the  strongest  tempta- 
tions to  official  corruption,  and  is  opposed  to  the  best  judicial 
opinion  on  the  subject.^ 

§  4731.  Accounting  to  the  Corporation.  —  The  treasurer 
of  a  corporation  cannot  settle  his  own  accounts;  he  has  na 
authority,  by  virtue  of  his  office,  to  pay  to  himself  his  own 
claim  against  the  corporation  until  such  claim  has  been 
approved  by  the  proper  officers;  nor  is  the  corporation  estop- 
ped to  deny  the  validity  of  such  payment  because  it  was. 
entered  by  the  treasurer  on  the  corporation  books,  of  which 
he  had  charge.'  Where  his  accounts  are  audited  and  settled, 
and  a  balance  is  struck  which  includes  interest,  a  jury  cannot 
allow  him  interest  from  the  date  of  the  account.*  In  other- 
words,  such  a  settlement,  like  any  other  account  stated,  is  con- 
clusive, in  the  absence  of  fraud  or  mistake,  but  not  where  mis- 
conduct, fraud,  or  mistake  supervene.^ 

'  St.  Louis  &c.  R.  Co.  V.  Chenault,  treasurer  for  the  purpose  of  meeting: 

36  Kan.  51;  s.c.  12  Pac.  Rep.  303.  the  obligation,  and  the  treasurer  ex- 

=  Ante,  §  4040.  pends  the  money  for  the  benefit  of 

*  Peterborough  R.  Co.  v.  Wood,  61  the  obligee,  and  the  corporation,  by 
N.  H.  418.  resolution,  assents  to  such  expendi- 

*  Wood  Hydraulic  &c.  Co.  v.  King,  ture,  it  cannot  afterwards  hold  the- 
45  Ga.  34.  treasurer  liable  for  such  money.   Bay 

"  Thus,  the  report  of  auditors,  ap-  view  Homestead  Asso.  v.  Williams,, 
pointed  by  a  corporation,  to  audit  the  60  Oal.  353.  Where  the  treasurer  of  a. 
treasurer's  report,  is  not  so  far  con-  corporation  obtains  permission  to  bor- 
clusive  upon  the  corporation,  even  row  the  funds  in  his  hands,  upon  giv- 
af  ter  it  has  been  accepted  by  the  board  jng  his  note  with  a  mortgage,  and  he- 
of  directors,  but  that  it  may  be  im-  gives  his  note  for  them  without  the- 
peached  by  showing  misconduct,  mortgage,  he  is  not  exonerated  from 
fraud,  or  mistake,  on  the  part  of  the  liability,  as  treasurer,  for  the  amount 
board.  Waite  v.  Windham  &c.  Co.,  in  a  common-law  action  for  money 
36  Vt.  18.  Where  a  corporation  had  and  received.  Bluehill  Academy- 
agrees  to  pay  a  sum  of  money,  and  ^.  Ellis,  32  Me.  260. 
places  the  amount  in  the  hands  of  its 
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§  4732.  His  Liability  to  Third  Persons.  —  Where  he  acts  in 
his  own  behalf,  and  not  by  the  authority  of  the  company,  he 
will  be  personally  liable  to  third  persons,  notwithstanding  he 
signed  his  name  as  treasurer,  and  might  have  expected  that 
the  company  would  adopt  and  ratify  his  doings.^  So,  where 
a  draft  was  drawn  personally  upon  one  who  was  treasurer  of 
a  company,  and  he  accepted  it  "as  treasurer,"  —  it  was  held 
that  he  was  prima  facie  personally  liable,  but  that  he  might 
discharge  himself  by  showing  that  he  was  authorized  to 
and  did  accept  it  as  agent  of  the  company,  and  that  of  this 
the  plaintiff  had  notice.^  In  respect  of  the  liability  of  the 
treasurers  of  savings  banks  to  depositors,  or  to  a  receiver  suing 
in  their  right,  for  losses  through  mismanagement,  it  has  been 
held  that  they  are  personally  liable  for  allowing  funds  of  the 
bank  to  be  used  in  an  unlawful  and  imprudent  loan  without 
previous  submission  to  the  finance  committee.' 


*  Haynes  v.  Hunnewell,  42  Me.  276. 

=  Bruce  v.  Lord,  1  Hilt.  (N.  Y.) 
247. 

8  Williains  v.  McKay,  46  N.  J.  Eq. 
25 ;  s.  c.  18  Atl.  Eep.  824.  Compare 
Williams  v.  Halliard,  38  N.  J.  Eq. 
373.  Where  the  treasurer  of  such  a 
bank,  who  was  also  one  of  its  man- 
agers, assigned  to  it  a  bond  and  mort- 
gage owned  by  him,  on  lands  not  worth 
double  the  mortgage,  as  required  by 
the  bank's  charter,  and  without  sub- 
mitting the  investment  to  the  finance 
committee  for  approval,  as  required 
by  its  by-laws, —  it  was  held  that  he 
was  liable,  in  an  action  by  a  receiver 
of  the  bank,  for  a  loss  sustained  on 
such  bond  and  mortgage,  and  that 
the  fact  that  the  managers  did  not 
object  to  or  repudiate  the  transaction 
for  six  years  was  no  defense,  whether 
his  breach  of  duty  was  known  or 
not  known  by  the  other  managers. 
Williams  v.  Biley,  34  N.  J.  Eq. 
398.    It  has  been  held  that  where 


land  is  purchased  by  officers  of  a  sav- 
ings bank,  without  authority  of  the 
charter,  Y/ith.  checks  signed  in  blank  by 
the  treasurer,  the  latter  is  secondarily 
liable  in  an  action  by  a  receiver  of  the 
bank,  the  primary  liability  being 
upon  those  managers  who  directly 
profited  by  the  breach  of  trust :  the 
treasurer  being,  under  the  scheme  of 
incorporation,  one  of  the  managers. 
Williams  v.  McKay,  46  N.  J.  Eq. 
25;  «.  c.  53  Am.  Eep.  775;  18  Atl. 
Rep.  824;  40  N.  J,  Eq.  189.  If  he 
makes  remittances  through  a  partner- 
ship bank  of  which  he  is  a  member, 
and  the  firm  and  its  members  make 
assignments  by  reason  of  insolvency, 
with  debts  greatly  in  excess  of  the 
firm  assets,  while  the  debts  of  the 
individual  members  are  so  small  that 
they  can  be  paid  in  full,  the  company 
wUl  be  entitled  to  have  its  claim  paid 
out  of  his  individual  estate.  New 
York  &c.  E.  Co.  v.  Dixon,  13  N,  Y. 
St.  Eep.  445. 
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§  4733.  Miscellaneous  Holding's  Touching  the  Civil  Liia- 
hility  of  Treasurers,  Cashiers,  and  Other  Ministerial  Officers 
of  Corporations.  —  The  cashier  of  a  corporation  is  its  treasurer; 
and,  though  questions  peculiar  to  the  cashiers  of  banking  corpora- 
tions are  reserved  for  treatment  in  the  next  chapter,  this  may  be 
as  good  a  place  as  any  to  collect  a  number  of  decisions  which  have 
been  found,  illustrating  the  civil  liability  of  these  and  other  like 
oflBcers  of  corporations.  As  the  principles  on  which  they  rest  are 
not  different  from  those  which  govern  the  liability  of  persons  doing 
business  for  themselves,  or  as  the  agents  of  natural  persons,  it  will 
be  sufficient  to  mention  them  briefly.  They  do  not  touch  any- 
thing peculiar  to  the  law  of  corporations,  but  only  such  subjects  as 
that  a  cashier,  in^ whose  hands  certain  shares  of  stock  were  placed 
for  sale,  was  not  liable  for  negligence  in  not  selling  them  till  the 
bank  became  insolvent;  ^  that  a  treasurer  who  had  obtained  permis- 
sion to  borrow  the  funds  in  his  hands  upon  a  note  and  mortgage, 
but  who  had  borrowed  it  without  giving  the  mortgage,  was  not 
liable  on  the  note,  but  as  treasurer;  ^  that  an  expression  by  a  cashier, 
in  selling  some  of  the  stock  of  the  corporation  to  another,  that  he, 
the  cashier,  would  lose  by  it,  did  not  tend  to  prove  that  he  had  used 
deceit  in  making  the  sale;  °  that  a  sale  of  shares  of  stock  of  a  cor- 
poration, made  by  its  cashier  in  violation  of  a  statute  imposing  a 
penalty  on  cashiers  for  dealing  in  stocks,  was  not  void  if  the  pur- 
chaser had  reason  to  believe  that  the  stock  belonged  to  a  third 
person,  and  that  the  cashier,  in  buying  it,  was  merely  acting  as 
the  agent  of  the  purchaser; '  that  the  cashier  of  a  bank,  who  holds 
funds  of  a  corporation  of  which  he  is  also  treasurer,  cannot 
be  holden  as  garnishee  by  a  creditor  of  the  corporation  whose 
treasurer  he  is;'  that  the  treasurer  of  a  corporation  cannot  be 
charged  as  garnishee  for  funds  pledged  to  him  and  to  secure  an 
indebtedness  of  the  corporation  to  him;*  that  the  treasurer  of  a 
corporation  is  not  liable  to  a  shareholder  for  refusing  to  pay  to  him 
a  dividend,  although  there  may  have  been  funds  in  his  hands  suf- 
ficient for  that  purpose,  for  the  liability  was  that  of  the  corporation; ' 

'  Washburn  v.  Blake,  47  Me.  316.  '  Sprague  v.  Steam  Nav.  Co.,  52 

*  Bluehill  Academy  v.  Ellis,  32  Me.  Me.  592.  See  also  Pettingill  v. 
260.  Androscoggin  B.  Co.,  51  Me.  370. 

"  Burkholder  v.  Beetem,  65  Pa.  St.  '  Bowker  v.  Hill,  60  Me.  172. 

496.  '  French     v.     Fuller,     23     Pick. 

*  Ibid.  (Mass.)  108. 
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but  that  if  the  dividend  has  been  declared,  and  the  cashier  with- 
holds the  money  on  the  ground  that  he  himself  is  the  owner  of  the 
shares,  he  is  liable  in  assumpsit;  ^  that  the  cashier  of  a  bank  is  not 
liable  to  a  dealer  in  the  bank  for  misapplying  funds  delivered  to 
him  as  such  cashier,  his  liability  being  to  his  principal  only,  and 
not  to  a  stranger;'  that  if  the  rules  of  a  corporation  require  its 
president  to  keep  in  his  custody  all  bonds  of  the  oCBcers,  and  also 
require  the  secretary  to  give  a  certain  bond,  and  the  president  fails 
to  take  a  bond  of  the  secretary,  he  thereby  makes  himself  liable 
for  all  moneys  lost  by  the  company  by  reason  of  such  failure;' 
that  if  the  agent  of  a  foreign  insurance  company  takes  a  premium 
after  the  State  Superintendent  of  Insurance  has  revoked  the  license 
to  his  company  to  do  business  in  the  State,  he  is  liable  to  repay  the 
same,  although  he  was  not  at  the  time  aware  of  the  revocation, 
and  although  the  four  weeks'  notice  of  the  revocation  required  by 
the  statute  had  not  been  given;*  that,  although  the  treasurer  of  a 
corporation  has  made  an  unauthorized  disbursement  of  money,  the 
corporation  cannot  hold  him  responsible  for  it,  if  it  has  ratified  it 
by  a  resolution  of  its  board  of  directors,  even  though,  by  a  mistake 
of  the  secretary, such  resolution  has  not  been  entered  of  record;" 
that  the  cashier  of  a  bank  who  has  placed  securities  belonging  to 
the  bank  in  the  hands  of  brokers  for  sale,  and  negligently  failed 
to  draw  for  the  proceeds,  is  not  personally  liable  to  the  bank  there- 
for if  the  brokers  remain  solvent,  for  in  such  case  the  bank  has 
sustained  no  16ss.°  A  payment  by  the  manager  of  an  unincor- 
porated association,  with  the  knowledge  and  in  the  presence  of  the 
treasurer,  is  equivalent  to  a  payment  ordered  by  the  treasurer, 
within  the  intent  of  a  resolution  of  the  board.' 


§  4734.  liiability  of  Corporation  for  his  Torts:  Kespon- 
deat  Superior.  —  On  principles  hereafter  more  fully  dis- 
cussed,* the  corporation   is   liable   for  his  torts,   committed 


1  Williams   v.   Fullerton,  20   Vt.  '  Bay  View  Homestead   Asso.  v. 

346.  Williams,  50  Oal.  353. 

»  Wilson  V.  Rogers,  1  Wyo.  51.  ^  Commercial  Bank  v.  Ten  Eyck, 

"  Pontchartrain  E.  Co.  v.  Pauld-  48  N.  Y.  305. 

ing,  11  La.  41 ;  s.  c.  30  Am.  Dec.  708.  '  Sander  v.  Edling,  13  Daly  (N.  Y.), 

*  McOutcheon   v.  Rivers,  68  Mo.  238. 

122.  '  Post,  5  6275,  et  seq. 
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within  the  scope  of  his  agency,  although  it  did  not  give  him 
express  authority  to  commit  them,  —  as  if  the  treasurer  of  a 
corporation  receives  and  passes  certain  bank  notes  .in  con- 
travention of  a  statute.* 

'  Christian  University  v,  Jordan,  29  Mo.  68. 
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CHAPTEE  C. 

THE  CASHIER  OP  A  BANK. 

Art.  I.    His    Status,    Poweks,   and    Duties  in  General. 
§§  4739-4771. 
II.     His  Power  to  Bind  the  Bank  by  Declarations, 
Statements,  and  Admissions.     §§  4777-4785. 

III.  His  Power  Touching  Negotiable  Paper.   §§  4789- 

4807. 

IV.  His  Power  Touching  Certificates  of  Deposit  and 

THE  Certification  of  Checks.     §§  4812-4820. 
V.    His  Frauds  and  Torts.     §§  4824-4829. 


Article  I.    His  Status,  Powers,  and  Duties  in  General. 

Section  Section 

4739.  His  appointment,  qualification,     4750.  No 

and  tenure  of  office. 

4740.  His  authority  in  general. 

4741.  A  judicial  statement  of  his  ordi- 

nary duties. 

4742.  Whether  the  directors  can  del- 

egate     their      discretionary 
powers  to  him. 

4743.  His  power  ministerial  and  not 

judicial. 

4744.  His  duties  varied  hy  usage. 

4745.  Illustrations. 

4746.  Enlarged  hy  special  usage  or 

acquiescence  of  corporation. 

4747.  Statutory  limitations  not  con- 

strued as  abridging  his  im- 
plied powers. 

4748.  His  power  to  borrow  money  and 

issue  evidences  of  indebted- 
ness therefor. 

4749.  His    powers    under    particular 

resolutions  of  the  board. 


power  to  discharge   debts 
without  payment. 

Nor  to  release  indorsers  or  sure- 
ties. 

Nor  to  compromise  debts  due 
the  bank. 

Cannot  alone  work  a  forfeiture 
of  the  charter. 

No   power  to  make   contracts 
outside  of  ordinary  business. 
4755.  Contracts  in  known  violation  of 
his  duty. 

His    powers    touching    litiga- 
tion. 

No  authority  to  transfer  judg- 
ments. 

Bank  may  sue  on  bills  drawn  in 
his  favor. 

Contracts  executed  in  his  favor 
personally. 

Whether  power  to  transfer  non- 
negotiable  instruments. 
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4752. 


4753. 


4754. 


4756. 


4757. 


4758. 


4759. 


4760. 
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Section 

4761.  No  power  to  mortgage  its  real 

estate. 

4762.  Nor   pledge   its   securities    or 

credit. 

4763.  Payment    of    forged    checks, 

notes,  etc. 

4764.  Eeceive  payments  and  give  re- 

ceipts. 

4765.  Keceive  special  deposit. 

4766.  Transfer  shares  of  the  bank. 


Sbctiou 

4767.  When  delivery  to  him  is  deliv- 

ery to  the  bank. 

4768.  Purchasing  on  his  own  account 

the  property  of  the  bank. 

4769.  When  cannot  [plead  statute  of 

limitations. 

4770.  Eatiflcation  by  cashier  of  acts 

of  teller. 

4771.  How  sign  instruments  so  as  to 

bind  the  bank. 


§  4739.  His  Appolntmeut,  Qualification,  and  Tenure  of 
Ofllce. —  It  is  believed  that,  under  almost  all  charters  and 
statutory  systems,  the  cashier  is  appointed  by  the  directors 
and  is  subject  to  removal  by  them  for  cause.^  In  an  old  case 
in  New  Jersey  it  was  held  that  he  ought  to  be  sworn;  though 
his  neglect  to  be  sworn  would  not  render  his  bond  void,  but 
would  rather  be  considered  as  a  breach  of  it.^  But  it  is 
believed  that  there  is  no  principle  of  law  requiring  such  an 
agent  of  a  private  corporation  to  be  sworn,  unless  there  is 
some  statute  so  directing;  and  the  eye  of  no  lawyer  ever 
rested  upon  a  cashier's  bond,  the  condition  of  which  was  that 
he  should  be  sworn. 

§  4740.  His  Authority  in  General.  —  The  cashier  of  an 
incorporated  bank  is  regarded  in  law  as  its  chief  executive 
officer.  He  is  in  no  sense  the  agent  of  the  board  of  directors. 
He  is  a  statutory  officer,  not  of  the  directory,  but  of  the  cor- 
poration. The  directors  make  the  contracts  of  the  corporation, 
and  he  carries  them  into  execution.'     He  is  an  independent 


^  Where,  by  the  charter  of  a  bank, 
the  directors  are  to  be  chosen  annu- 
ally, and  they,  "  for  the  time  being, 
have  power  to  appoint  a  cashier,  and 
such  other  officers  under  them  as 
may  be  necessary  for  executing  the 
business  of  said  corporation,"  a 
cashier  so  appointed  is  an  officer  of 
the  corporation,  the  duration  of 
whose  office,  in  the  absence  of  an 
express  limitation,  is  limited  only  by 
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the  duration  of  the  charter ;  but  he  is 
liable  to  be  removed  by  the  directors 
as  occasion  may  require,  and  is  not 
necessarily  an  annual  officer.  Union 
Bank  v.  Eidgely,  1  Har.  &  G.  (Md.) 
324.  See  also  Dedham  Bank  v. 
Ohickering,  3  Pick.  (Mass.)  335,  341. 

»  State  Bank  v.  Ohetwood,  8  N.  J. 
L,  1. 

*  Bank  of  Washington  v.  Barring- 
ton,  2  Penr.  &  W.  (Pa.)  27 ;  Bank  of 


THE  CASHIER  OF  A  BANK.     [4  Thomp.  Corp.  §  4:741. 

officer  of  the  corporation,  in  a  sense  analogous  to  that  in 
which  the  governor  of  a  State,  or  the  mayor  of  a  city,  is  an 
independent  officer  of  the  law.  As  they  are  not  the  servants 
of  the  legislative  body  of  the '  State  or  municipality,  neither 
is  he,  in  a  legal  sense,  the  servant  of  the  directors  who  consti- 
tute the  legislative  body  of  the  banking  corporation.  Though 
chosen  by  the  directors,  he  is  as  much  the  statutory  agent  of 
the  corporation  as  the  directors  themselves.  Therefore,  the 
acts  and  doings  of  a  cashier,  carrying  into  execution  a  law- 
ful contract  entered  into  by  the  bank,  that  is,  by  its  board  of 
directors,  are  the  acts  and  doings  of  the  bank  itself,  for  which 
the  corporation  is  responsible  to  all  parties  aggrieved  by  them.* 

§  4741.  A  Judicial  Statement  of  his  Ordinary  Duties.  — 

The  cashiers  of  all  banks  exercise  certain  ordinary  duties, 
which  in  the  United  States  are  so  universal  and  well  known 
as  to  have  become  the  subject  of  judicial  recognition.  In  a 
decision  of  the  Supreme  Court  of  the  United  States, in  which 
the  opinion  was  delivered  by  Mr.  Justice  Wayne,  these 
duties  were  thus  stated:  "The  court  defines  the  cashier  of 
the  bank  to  be  an  executive  officer  by  whom  its  debts  are 
received  and  paid,  and  its  securities  taken  and  transferred, 
and  that  his  acts,  to  be  binding  upon  a  bank,  must  be  done 
within  the  ordinary  course  of  his  duties.  His  ordinary  duties 
are  to  keep  all  the  funds  of  the  bank,  its  notes,  bills,  and  other 
choses  in  action,  to  be  used  from  time  to  time  for  the  ordinary 
and  extraordinary  exigencies  of  the  bank.  He  usually 
receives,  directly  or  through  the  subordinate  officers  of  the 
bank,  all  moneys  and  notes  of  the  bank,  delivers  up  all 
discounted  notes  and  other  securities  when  they  have  been 
paid,  draws  checks  to  withdraw  the  funds  of  the  bank  where 
they  have  been  deposited,  and,  as  the  executive  officer  of  the 
bank,  transacts  most  of  its  business." " 


Kentucky  v.  Schuylkill  Bank,  1  Pars.  '  Bank  of  Kentucky  v.  Schuylkill 

Sel.  Gas.   180,  240 ;    Bissell  v.   First     Bank,  supra. 
Nat.  Bank,  69  Pa.  St.  415. 

»  United  States  v.  City  Bank,  21  How.  (U.  S.)  356,  364. 
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§  4742.  Whether  the  Directors  can  Delegrate  their  Discre- 
tionary Powers  to  Him.  —  The  directors  are  agents  of  the 
corporation,  and  trustees  for  its  shareholders.  They  wield  a 
delegated  power  to  do  all  acts  not  touching  the  organization 
of  the  corporation  itself,  which  the  members  of  the  corpora- 
tion themselves  could  do  if  assembled  in  general  meeting. 
How  far  they  can  commit  to  an  ofiBcer,  whose  functions  are 
merely  executive  and  ministerial,  the  judicial  and  legislative 
powers  which  they  possess,  is  a  question  which  the  authori- 
ties leave  somewhat  unsettled.^  But  the  principle  which 
should  determine  it  is  clear.  They  are  officers  of  the  cor- 
poration, intrusted  with  the  performance  of  one  class  of  duties; 
he  is  an  officer  of  the  corporation  intrusted  with  the  perform- 
ance of  another  class  of  duties.  The  principle  delegata  potestas 
non  potest  delegari  clearly  applies  here.  They  cannot  delegate 
to  him  their  legislative  and  judicial  functions;^  he  cannot 
delegate  to  them  his  ministerial  duties.  This  is  obviously 
the  view  which  should  obtain  on  principle.  The  courts,  how- 
ever, appear  to  have  gone  no  further  than  to  hold  that  a  pre- 
sumption that  such  a  delegation  of  power  has  been  made  will 
never  arise  from  the  mere  circumstance  that  a  cashier  in  a 
particular  instance  has  exercised  it.'  The  author  will,  there- 
fore, be  obliged  to  draw  a  somewhat  meandering  line  (because 
the  decisions  are  not  harmonious)  between  those  duties^ 
ministerial  in  their  character,  which  are  indubitably  within 
scope  of  the  cashier's  office,  and  those  assumptions  of  author- 
ity which  the  law  does  not  countenance,  for  the  reason  that 
to  do  so  would  annihilate  the  board  of  directors  as  the 
repository  of  the  ultimate  authority  of  the  corporation,  and 
vest  their  authority  in  the  cashier. 

§  4743.  His  Power  Ministerial  and  not   Judicial.  —  The 

boundary  line  which  separates  the  jurisdiction  of  the  Legis- 
lature of  a  State  from  that  of  the  governor  is  preserved  in  the 
case  of  municipal  corporations,  and  may  be  extended  to  the 

'  Ante,  i  3944,  etrseq.  '  Ante,  §  3944,  et  seq. 

»  See  Burrill  v.  Nahant  Bank,  2  Met.  (Mass.)  163 ;  s.  c.  35  Am.  Dec.  395. 
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case  of  private  corporations  also.  Thus  the  governor  pos- 
sesses no  legislative  or  judicial  power.  He  neither  makes 
nor  interprets,  but  simply  executes,  the  laws.  This  is  said 
with  the  qualification  that,  in  determining  how  to  execute  a 
law,  he  must  necessarily  interpret  it  in  many  cases.  So,  many 
acts,  for  which  it  is  sought  to  hold  municipal  corporations 
liable  in  damages,  are  acts  of  its  council,  involving  an  exer- 
cise of  legislative  or  judicial  discretion;  and  other  acts,  done 
by  particular  officers  or  servants  of  the  municipality,  are 
regarded  as  ministerial  merely.  Carrying  the  parallel  down 
to  the  case  of  a  banking  corporation,  its  board  of  directors 
constitute  its  legislative  body.  Certain  matters  involving  the 
exercise  of  a  general  discretion  touching  the  business  of  the 
bank  fail  within  their  well-known  and  exclusive  province. 
Of  these  I  shall  here  mention,  for  illustration,  two:  the 
discounting  of  notes  ^  and  the  com.promising  of  debts.^  In 
defining  the  powers  of  the  cashier  it  may  therefore  be  said, 
negatively,  that,  in  the  absence  of  special  authorization,  he 
possesses  no  power  to  do  those  things  which  involve  the  exer- 
cise of  a  judicial  or  legislative  discretion,  which  the  general 
usage  of  all  corporations  commits  to  their  board  of  directors 
and  withholds  from  their  ministerial  officers.* 

§  4744.  His  Duties  Varied  by  Usage.  —  His  duties  are 
necessarily  varied  by  usage,  general  or  special.  Thus,  in  a 
particular  city  it  may  be  customary  for  the  cashiers  of  all 
banks  to  do  certain  things,  such  as  to  certify  checks,  or 
receive  special  deposits.  Where  such  a  custom  prevails  with 
certainty  and  uniformity,  the  customer  of  a  bank,  in  the 
absence  of  notice  to  the  contrary,  has  a  right  to  presume  that 
its  cashier  possesses  the  authority  exercised  by  cashiers  under 
the  particular  usage,  and  the  act  of  the  cashier  will  bind  the 
bank.*     Giving  effect  to  this  principle  of  estoppel  by  conduct, 

1  Ante,  §  3948.  Mart.   (n.   s.)  68;   «.   c.  3  La.   568; 

=  Ante,  §  3996 ;  post,  §  4752.  Bank  Oomm'rs  v.  Bank  of  Buffalo,  6 

»  Ex  parte  Winson,  3  Story  (TJ.  S.),  Paige  (N.  Y.  ),  497. 

411, 425 ;  Silver  Hook  Eoad  v.  Greene,  *  Lawaon  on  Usages  and  Customs, 

12  R.  I.  164;   Percy  v.  Millaudon,  8  §  65,  et  seq. 
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which,  as  elsewhere  seen,'  is  one  of  the  recognized  modes  of 
proving  agency,  it  has  been  held  that  the  provision  of  a  char- 
ter and  the  by-laws  of  a  bank,  requiring  the  directors  to  pre- 
scribe the  duties  of  its  officers,  and  the  further  provision  of 
the  charter,  that  the  directors  shall  keep  a  book  "  in  which 
shall  be  entered  and  faithfully  recorded  a  journal  of  all  their 
proceedings,"  are  merely  directory,  and  the  requirement  of 
certain  duties  from  the  cashier,  by  the  board  of  directors, 
may  be  presumed  from  the  acts  of  the  board  and  of  the  cashier, 
and  need  not  be  established  by  order,  resolution,  or  vote, 
recorded  in  the  journals.'' 

§  4745.  Illustrations.  —  Illustrations  are  abundant.  If  the 
buying  and  selling  of  government  securities  is  commonly  transacted 
over  the  counter  of  a  bank,  the  bank  will  be  liable  for  funds  deposited 
by  a  customer  with  the  cashier  to  be  invested  in  United  States  bonds; 
and  if  the  cashier  misappropriates  such  funds,  and  an  action  is 
brought  against  the  bank  therefor,  the  bank  cannot  set  up  as  a 
defense  that  there  was  an  understanding  between  the  bank  and  the 
cashier  that  the  latter  should  do  this  business  on  his  own  account, 
and  for  his  own  profit,  unless  a  knowledge  of  this  understanding  is 
brought  home  to  the  customer.'  So,  where  it  is  customary  for  the 
officers  of  a  particular  bank  to  receive  stocks  and  bonds  from  its 
customers  for  sale,  the  bank  will  be  liable  to  a  customer  for  a  fraud- 
ulent misappropriation  of  such  securities,  so  received  from  the  cus- 
tomer by  its  cashier.* 

§  4746.  Enlarged  by  Special  Usage  or  Acquiescence  of 
Corporation.  —  So  the  original  powers  of  the  cashier  may  be 
enlarged  by  special  usage  peculiar  to  the  particular  bank. 
Thus,  if  the  directors,  through  any  intention,  or  by  acquies- 
cence, suffer  him  to  pursue  a  particular  line  of  conduct  for  a 
considerable  period,  the  corporation  will  be  bound  by  such 
conduct,  although  in  excess  of  any  express  authority  conferred 

1  Ante,  §§  4626,  4661;  post,  §§  4881,  5251. 
'  Durkin  v.  Exchange  Bank,  2  Pat.      Zugner  v.  Best,  12  Jones  &  Sp.  (N.  Y.) 
&  H.  (Va.)  277.  393. 

'  Caldwell  v.  Mohawk  Valley  Nat.  '  WilUamson  v.  Mason,  12  Hun 

Bank,  64  Barb.  (N.  Y.)  333.    See  also     (N.  Y.),  97. 
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upon  him,  or  of  any  authority  which  the  law  implies  from  the 
nature  of  his  office.  This  rule  holds  good  with  reference  t' 
the  agents  of  corporations  generally/  but  it  is  of  peculiar  force 
with  reference  to  the  cashiers  of  banks,  who  are  frequently 
the  head  and  principal  of  the  institution,  the  directors  being 
mere  dummies  in  their  hands.*  Under  such  circumstances, 
proof  of  the  particular  usage  will  sanction  any  acts  of  the 
cashier  done  in  conformity  thereto, not  forbidden  by  the  char- 
ter of  the  bank  or  by  positive  law. 

§  4747.  Statutory  liimitations  not  Construed  as  Abridgr- 
tag  his  Implied  Powers.  —  Statutory  limitations  upon  the 
authority  of  the  cashier  have  been  uniformly  construed  in 
such  a  manner  as  not  unnecessarily  to  abridge  the  authority 
of  this  officer  as  settled  by  commercial  usage.  Such  a  rule  of 
construction  is  founded  upon  the  soundest  principles  of  pub- 
lic policy;  and  although  minds  may  differ  as  to  the  force  of 
the  reasoning  by  which  it  is  reached,  there  is  little  difiiculty 
in  approving  the  result.  Thus,  although  the  charter  of  a 
bank  provided  "  that  all  bills,  bonds,  notes,  and  every  other 
contract  or  engagement,  on  behalf  of  the  corporation,  shall  be 
signed  by  the  president,  and  countersigned  by  the  cashier,  and 
the  funds  of  the  corporation  shall  in  no  case  be  liable  for 
any  contract  or  engagement,  unless  the  same  shall  be  signed 
and  countersigned  as  aforesaid,"  —  this  was  construed  as  not 
invalidating  a  check  signed  by  the  cashier  alone.^  So,  after  a 
considerable  controversy  and  some  contradictory  decisions,  a 
statute  *  providing  that  "contracts  made  by  any  such  [banking] 
association,  and  all  notes  and  bills  by  them  issued  and  put  in 
circulation  as  money,  shall  be  signed  by  the  president  or  vice- 
president  and  cashier  thereof,"  —  was  finally  construed  as  not 
invalidating  a  bill  of  exchange  signed  by  the  cashier  alone  in 

1  Ante,  §  4626;  post,  §§  4881,  4896.  Mercantile  Bank  v.  McCarthy,  7  Mo. 

^  See  National  Pahquioque  Bank  App.  318;  City  Bank  v.  Perkins,  4 
V.  First  Nat.  Bank,  36  Conn.  326,  341 ;  Bosw.  (N.  Y.)  420. 
s.  c.  4  Am.  Eep.  80.    That  this  doc-  '  Mechanics'  Bank  v.  Bank  of  Co- 
trine  will  protect  an  innocent  pledgee  lumbia,  5  Wheat.  (TJ.  S.)  326. 
of  securities  held  by  the  bank,  see  *  Laws  N.  Y.  1838,  ch.  260,  §  21. 
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accordance  with  the  custom  of  the  bank,^  and  as  not  taking 
away  his  customary  power  of  issuing  certificates  of  deposit.^ 
So,  a  provision  in  a  bank  charter,  that  the  funds  of  the  bank 
should  in  no  case  be  liable  for  any  contract  or  engagement, 
unless  the  same  should  be  signed  by  the  president  and  coun- 
tersigned by  the  cashier,  was  held  not  to  apply  to  the  ordinary 
business  and  duties  of  a  cashier,  such  as  indorsing  bills  and 
the  like.* 

§  4748.  His  Power  to  Borrow  Money  and  Issue  Evidences 
of  Indebtedness  Therefor. — The  prevailing  doctrine  now  is, 
that  banking  associations,  like  other  corporations,  have  the 
power  to  borrow  money  and  to  issue  the  customary  obligations 
therefor,  such  as  negotiable  notes,  bills  of  exchange,  certifi- 
cates of  deposit,  and  the  like;*  that  this  power  may  be  exer- 
cised through  the  cashier  alone;  and  that,  in  the  absence  of 
fraud,  or  of  circumstances  putting  him  on  inquiry,  a  person, 
so  lending  money  to  the  bank  through  its  cashier,  may  safely 
assume  that  he  is  rightfully  exercising  the  powers  conferred 
upon  him.*  It  follows  that  in  order  to  show  a  cashier's 
authority  to  borrow  money  for  his  bank,  it  is  not  necessary  to 
prove  a  power  specially  conferred  upon  him  by  the  board  of 
directors,  or  a  distinct  ratification  by  them  of  the  act  after  its 
consummation;  the  reason  being  that  his  acts,  done  in  the 
ordinary  course  of  the  business  actually  confided  to  him  as 
such  cashier,  are  prima  facie  evidence  that  they  fall  within 
the  scope  of  his  duty.' 

1  Saffoldt).'Wyokoff,4Hill(N.Y.),  rine  Bank,  16  Wis.  120;  Merchants' 

442;  overruling  s.  c.  1  Hill  (N.  Y.),  Bank  v.  Central  Bank,  1  Ga.  418,  430; 

11 ;  Smith  v.  Strong,  2  Hill  (N.  Y.),  Jones  v.  Hawkins,  17  Ind.  550 ;  AUi- 

241.  son  V.  Hubbell,  17  Ind.  560. 

'  Barnes  v.  Ontario  Bank,  19  N.  Y.  «  Coats  v.  Donnell,   94  N.  Y.  168 

152.  affirming  «.  c.  48  N.  Y.  Super.  Ct.  46 

'  Merchants'     Bank     v.    Central  Eingling  v.  Kohn,  6  Mo.  App.  333 

Bank,  1  Ga.  418;  s.  c.  44  Am.  Dec.  Donnell*.  Lewis  County  Sav.  Bank, 

665;  Carey  V.  McDougald,  7Ga.  84.  80   Mo.   165,   171.    The    court    cited 

'  Post,  §5  5697,  5732.  and  relied  upon  the  following  cases 

"  Barnes  v.  Ontario  Bank,  19  N.  Y.  as  furnishing  confirmations  of    this 

152;  Bockwell  v.  Elkhorn  Bank,  13  principle:  Curtis  v.  Leavitt,  15  N.  Y. 

Wis.  653 ;  Ballston  Spa  Bank  v.  Ma-  9 ;  City .  Bank  v.  Perkins,  4   Bosw. 
3564 


THE  CASHIER  OE  A  BANK.     [4  Thomp.  Corp.  §  4760. 

§  4749.  His  Powers  under  Particular  Resolutions  of  the 
Board.  —  In  the  same  spirit  which  formulated  the  law  as  indicated 
by  the  foregoing  authorities,  Mr.  Justice  Story  passed  upon  a  reso- 
lution of  a  board  of  directors  to  the  effect  that  "  the  president  and 
cashier  be  authorized  to  adopt  the  most  effectual  measures  to  liqui- 
date, the  soonest  possible,  the  balance  due  to  the  office  of  discount 
and  deposit  in  this  city,  as  well  as  all  others  presently  due,  and 
which  may  in  the  future  become  due  to  any  banks  of  the  city." 
Under  this  resolution,  he  held  that  the  president  and  cashier  were 
at  liberty  to  raise  money,  for  the  purpose  indicated,  in  any  way 
which  the  ordinary  course  of  business  would  justify, and  which  they 
might  deem  most  effectual;  and  to  this  end  that  the  cashier  alone 
might  execute  such  measures  under  the  presumed  sanction  of  the 
president.'  So,  where  the  directors  of  a  banking  institution  had 
voted  to  accept  the  mortgage  and  note  of  A.,  in  place  of  that  of  B., 
it  was  held  that  the  cashier  acted  within  the  scope  of  his  authority 
in  discharging  the  latter  mortgage  and  note." 

§  4760.  No  Power  to  Discharge  Debts  without  Payment. 

There  is  no  difficulty  in  concluding  that  the  cashier  of  a  bank 
has  no  power  to  discharge  a  debtor  of  the  bank  without  pay- 
ment, nor  to  bind  the  bank  by  an  agreement  that  a  surety 
upon  a  note  should  have  no  further  trouble  in  respect  of  it;^ 
because  we  have  already  seen  that  neither  the  president*  nor 
the  board  of  directors^  have  the  power  to  give  away  its  assets, 
which  it  is  their  duty  to  preserve.  It  is,  therefore,  in  gen- 
eral, true  that  the  officers  of  a  bank  cannot,  virtute  officii,  con- 
sent to  any  arrangement  by  which  the  security  of  the  bank 

(N.  Y.)  420;  Barnes  v.  Ontario  Bank,  Bank,  12  Serg.  &  B.  (Pa.)  256;  s.  c. 

19  N.  Y.  152,  156;  Fleckner  v.  Bank  14  Am.  Dec.  681. 

of  United  States,  8  Wheat.  (U.  S.)  '  Ryan  «.  Dunlap,  17  111.  40;  «.  c. 

338,   357 ;    Kimball   v.  Cleveland,    4  63  Am.  Dec.  334. 

Mich.  606;  Lafayette  Bank  v.  State  '  Daviess    County    Sav.    Asso.   v. 

Bank,  4  McLean  (U.  S.),  208;  Bank  Sailor,    63    Mo.  24;    Cochecho  Nat. 

V.  Wheeler,  21  Ind.  90;  Eobb  v.  Boss  Bank  v.  Haskell,  51  N.  H.  116;  s.  c. 

County  Bank,  41  Barb.  (N.  Y.)  586;  12  Am.  Eep.  67;  Payne  v.  Commer- 

Wild  V.  Bank,  3  Mason  (U.  S.),  505.  cial  Bank,  6  Smedes  &  M.  (Miss.)  24. 

'  Fleckner    v.    Bank    of    United  Contra,    Bank    v.    Klingensmith,    7 

States,  8  Wheat.  (U.  S.)  338.    To  the  Watts  (Pa.),  523. 

same  effect  is  Bidgway  v.  Farmers'  *  Ante,  §  4630,  et  seq. 

'  Ante,  §  3995. 
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on  paper  due  to  it  will  be  impaired.  Where  a  note  is  made 
by  the  directors  of  one  corporation,  and  is  transferred  to 
another,  and  one  of  the  makers  is  also  payee  and  indorser, 
and  is  president  of  both  corporations,  he  is  not  in  a  position 
to  consent,  for  the  corporation  creditor,  to  any  arrangement 
which  will  release  his  own  personal  liability,  or  that  of  his 
co-directors.'  If  the  cashier  has  been  vested  with  special 
authority  to  exercise  his  discretion  in  such  cases,  this  delega- 
tion of  authority  must  be  shown,  as  such  a  control  over  the 
assets  and  securities  of  the  bank  can  originally  be  possessed 
by  the  directors  only.^  "  Or,"  as  stated  in  one  case,  "  he  may 
have  been  allowed  by  the  directors  to  take  the  general  charge 
and  management  of  the  business  of  the  bank,  so  as  to  bring 
such  agreement  or  statement  within  the  scope  of  his  agency."^ 
Irrespective  of  the  question  whether  a  corporate  officer  has 
authority  thus  to  impair  the  obligation  of  contracts  with  his 
principal,  there  would  seem  to  be  no  doubt  that  mere  oral 
evidence  of  such  agreement  is  not  competent  for  this  purpose. 
Otherwise,  a  familiar  rule  of  law  is  violated,  that  oral  evi- 
dence is  not  admissible  to  control  or  vary  the  terms  of  a  writ- 
ten contract.* 

§  4751.  Nor  to  Kelease  Indorsers  or  Sureties.  —  After  what 
has  just  been  stated,  it  is  almost  unnecessary  to  add  that 
no  power  will  be  implied  in  the  cashier  of  a  bank  to  release 
persons  who  are  liable  to  the  bank  as  indorsers  or  sureties,  or 
to  make  any  representation  which  will  have  that  effect.*    Nor 

'  Gallery   v.    National    Exchange  cept  an  insolvent's  surrender  and  vote 

Bank,  41  Mich.  169 ;  s.  c.  32  Am.  Eep.  for  syndic ;  but  without  express  and 

149.    See    also    Olney  v.  Ohadsey,  7  special  authority  from  the  directors, 

R.  I.  224 ;  Hodge  v.  First  Nat.  Bank,  he  cannot  discharge  the  insolvent. 

22  Gratt.  (Va.)  51 ;  National  Bank  v.  The  release  of  a  debtor  is  an  act  of 

Williams,  46  Mo.  17.  ownership,  and  not  of  administration. 

»  See  the  preceding  cases.  Union  Bank  v.  Jones,  4  La.  An.  220. 

'  Cochecho  Nat.  Bank  v.  Haskell,  *  Davis  v.  Kandall,  115  Mass.  547 ; 

51  N.  H.  116;  8.  c.  12  Am.  Rep.  67;  «.c.  15  Am.  Eep.  146 ;  First  Nat.  Bank 

Ryan  v.  Dunlap,   17  111.  40;  «.  c.  63  u.  Tisdale,  18  Hun  (N.  Y.),  151. 

Am.  Dec.  334 ;  Eastman  v.  Coos  Bank,  *  Daviess    County    Sav.    Asso.   v. 

1  N.  H.  23.    In  Louisiana,  a  cashier  Sailor,  63  Mo.  24;  i.  c.  3  Cent.  L.  J. 

may,  as  an  ac<  of  administration,  ac-  488;   8  Chi.  Leg.  N.  332;  Cochecho 
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will  it  be  any  ground  for  discharging  the  indorser  that,  at  the 
time  he  made  the  indorsement,  the  ministerial  officers  of  the 
bank  made  representations  to  him  which  induced  him  to  believe 
that  he  incurred  no  responsibility  by  indorsing  the  paper.' 
On  the  contrary,  it  has  been  held  that  a  bank  is  bound  by  acts 
of  its  cashier,  within  the  scope  of  his  authority  in  discharg- 
ing a  mortgage  and  note,  though  without  a  sealed  authority, 
as  being  acts  within  the  general  power  of  a  cashier.^  There 
must  have  been  less  difficulty  in  holding  that  the  power  of  a 
cashier,  acting  in  consultation  with  two  or  more  of  the  direct- 
ors, to  make  an  agreement,  which,  if  carried  out,  would  have 
the  effect  to  discharge  sureties  on  a  note  held  by  the  bank, 
may  be  implied  from  the  usual  course  of  the  business  of  the 
bank  in  such  particulars.' 

§  4752.  If  or  to  Compromise  Debts  Due  the  Bank.  —  The 

cashier  has,  as  already  stated,  the  general  power  to  collect 
debts  due  to  the  bank.  But  this  obviously  does  not  carry 
with  it  a  power  to  compromise  with  the  creditors  of  the  bank. 
A  power  to  compromise  involves  a  power  to  release;  and  the 
power  to  discharge  a  debt  could  hardly  be  implied  from  the 
power  to  collect  it.  This  will  appear  plainer  when  we  recur 
to  what  has  already  been  stated,  that  those  powers  which 
involve  the  exercise  of  a  discretion,  judicial  in  its  nature, 
reside  in  the  board  of  directors  and  not  in  the  cashier.'  But 
the  magnitude  of  the  dangers  to  the  bank  which  would  flow 
from  the  exercise  of  such  a  power  by  the  cashier  is  perhaps  a 
stronger  reason  for  denying  its  existence  in  him;  for  if  he 
could  release  one  creditor  upon  paying  a  portion  of  his  debt, 

Nat.  Bank  v.  Haskell,  51  N.  H.  116;  '  Payne  v.  Commercial   Bank,  6 

«.  c.  12  Am.  Eep.  67;   Eastman  v.  Smedes  &  M.  (Miss.)  24;  ante,  §  4744, 

Coos  Bank,  1  N.  H.  23.     Contra,  Bank  et  seq. 
V.  Klingensmith,  7  Watts  (Pa.),523.  *  Ante,   ^  4742,  4743.     Ex   parte 

1  Bank  of  "United  States  v.  Dunn,  Winsor,   3  Story  (TJ.  S.),  411,   425; 

6  Pet.  (U.  S.)  51;  Bank  of  Metrop-  Silver  Hook  Eoad  v.  Greene,  12  R.  I. 

olis  i;.  Jones,  8  Pet.  (U.  S.)  12;  j)os«,  164;    Percy    v,   Millaudon,   8    Mart. 

§  4917.  (N.   s.)   68 ;    s.   c.   3  La.  568 ;   Bank 

^  Eyan  v.  Dunlap,  17  HI.  40;  s.  c.  Comm'r    v.  Bank  of  Buffalo,  6  Paige 

63  Am.  Dec.  334.  (N.  Y.),  497. 
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he  could  release  all,  and  thus  involve  the  bank  in  ruin.  It 
has  therefore  been  well  laid  down  that,  in  the  absence  of  an 
express  authorization  by  the  board  of  directors,  or  in  the 
absence  of  proof  of  a  usage  to  that  effect,  which  implies  an 
authorization,  the  cashier  of  a  bank  will  not  be  taken  in  law 
to  have  power  to  compromise  claims  due  the  bauk.*  But 
where  the  cashier  assumes  to  exercise  such  a  power,  and  the 
board  of  directors,  after  discovering  the  fact,  elect  to  retain 
and  enforce  the  securities  received  from  the  debtor  in  con- 
formity with  the  compromise  agreement,  the  bank  cannot 
recover  the  balance.''  Here,  as  elsewhere,  the  rule  obtains 
that  the  principal  cannot  ratify  the  act  of  his  agent  in  part 
and  disaffirm  it  in  part.* 

§  4753.  Cannot  Alone  "Work  a  Forfeiture  of  the  Charter. 

The  cashier  of  a  banking  corporation,  by  a  direct  and  palpa- 
ble violation  of  his  authority  or  the  instructions  of  the  board 
of  directors,  cannot  cause  a  forfeiture  of  the  charter  of  the 
bank;  although  it  is  clearly  possible  for  him  to  do  so  with  the 
acquiescence  of  the  board.*  But  it  can  hardly  be  doubted 
that  the  directors  and  behind  them  the  stockholders,  can,  by 
knowingly  or  negligently  suffering  the  cashier  to  pursue  an 
illegal  course  of  conduct,  incur  a  liability  to  a  forfeiture  of 
the  charter;  and  it  would  be  strange,  indeed,  if  they  could 
defend  against  a  proceeding  brought  by  the  State  for  that 
purpose,  on  the  ground  that  the  offending  acts  were  those  of 
their  ministerial  officer,  through  whom  alone  they  could  act.^ 

§  4754.  No  Power  to  Make  Contracts  Outside  of  Ordinary 
Business.  —  The  law  does  not,  of  course,  imply  any  power  in 

'  Ohemical  Nat.  Bank  v.  Kohner,  '  Such  was  Bank  of  Pennsylvania 

68  How.  Pr.  as.  Y.)  267 ;  s.  c.  8  Daly  v.  Beed,  1  Watts  &  S.  (Pa.)  101,  where 

(N.  Y.),   530.    Compare  Watson   v.  there  are  some  dicta  in  favor  of  im- 

Bennett,  12  Barb.  (N.  Y.)  196,  where  plying  such  a  power  in  a  cashier, 

it  was  held  that  the  cashier  of  a  bank  '  1  Lind.  Part.  (4th  ed.)  259,  263. 

has  no  implied  power  to  bind  the  *  State    v.    Commercial    Bank,   6 

bank  by  giving  an  indemnity  to  a  Smedes&  M.  (Miss.)218;  «.  c.  45  Am. 

sheriff  to  induce  him  to  sell  property  Dec.  280;  Hagerstown  Bank  «.  London 

levied  upon  under  a  judgm.ent  and  Savings  Soc,  3  Grant  Cas.  (Pa.)  135. 

execution  of  the  bank.  "  See  post,  §§  6615,   6616. 
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the  cashier  of  a  bank  to  bind  it  by  engagements  made  outside 
of  the  course  of  its  ordinary  business;  but  unless  such  a 
power  is  discovered  in  some  by-law  or  usage  of  the  bank,  the 
bank  will  not  be  bound  by  the  exercise  of  it.  For  instance, 
where  the  cashier  of  a  bank,  without  the  knowledge  or  sanc- 
tion of  the  board  of  directors,  wrote  a  letter  to  the  Treasurer 
of  the  United  States,  to  the  effect  that  the  bearer,  a  director  of 
the  bank,  was  authorized  to  contract  for  the  transportation 
of  government  moneys  to  the  South  and  West,  in  pursuance 
of  which  certain  government  moneys  were  placed  at  his  dis- 
posal and  lost,  —  it  was  held  that  the  bank  was  not  liable  to 
the  government  therefor.'  The  court  took  the  view  that  the 
phrase  "  ordinary  duties  "  does  not  comprehend  a  contract 
made  by  a  cashier,  without  an  express  delegation  of  power 
from  a  board  of  directors  which  involves  the  payment  of 
money,  unless  it  is  such  as  has  been  loaned  in  the  customary 
way.  Nor  had  it  ever  been  decided  that  a  cashier  could  pur- 
chase or  sell  the  property  of  or  create  an  agency  of  any  kind 
for  a  bank,  without  authority  so  to  do.^  An  almost  comical 
illustration  of  this  principle  is  furnished  by  a  modern  case 
where  it  was  held  that  a  bank  is  not  liable  for  the  purchase  of 
boots  and  shoes  made  in  its  name  by  its  cashier  for  the  benefit 
of  a  third  person,  in  the  absence  of  knowledge  on  its  part  of 
the  purchase  when  made,  or  a  ratification  since  the  purchase.' 

§  4755.  Contracts  in    Known    Violation    of    his   Duty. — 

Another  principle  clearly  is  that  a  cashier  cannot  bind  the 
bank  by  contracts  and  arrangements  with  customers  of  the 
bank  in  known  and  obvious  violation  of  his  duty;  because  such 
contracts  are  necessarily  fraudulent  on  the  part  of  the  other 
contracting  party.* 


»  United  States  v.  City  Bank,  21  Steobins,  2  S.  Dak.  74;  s.  c.48N.  W. 

How.  (U.  S.)  356.  Eep.  833. 

'  Citing  Kirk  v.  Bell,  16  Ad.  &  El.  *  Perhaps  the  following  case  may 

(N.  B.)     290;  s.  c.   12  Eng.  Com.  L.  be  cited  in  illustration :  Bank  of  East 

389;  Hoyt  v.  Thompson,  5  N.  Y.  320.  Tennessee  v.  Hooke,  IColdw.  (Tenn.) 

'  North  Star  Boot  &  Shoe  Co.  v.  156. 
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§  4756.  His  Powers  Touchlngr  Liiti^ation. —  According  to 
the  doctrine  of  an  early  case,  it  is  not  within  the  implied  or 
tx  officio  powers  of  the  cashier  of  a  bank  to  appear  and  defend 
actions  brought  against  the  bank.  It  was  accordingly  held 
that  an  answer  by  the  cashier  to  a  summons  of  garnishment 
would  not  support  a  judgment  against  the  bank.  The  court 
said  that  such  an  answer  could  only  be  made  under  the  com- 
mon seal  of  the  corporation,  and  that  the  seal  should  appear 
to  have  been  afiSxed,  either  by  the  express  authority  of  the 
directors,  or  should  have  been  actually  affixed  by  the  president 
of  the  bank,  who  thus  far  was  the  executive  officer  of  the 
board.^  But  it  is  believed  that  this  decision  does  not  express 
the  modern  law,  either  as  to  the  ex  officio  powers  of  the  cashier, 
or  as  to  the  manner  in  which  the  corporation  is  to  answer  a 
summons  of  garnishment.  The  cashier  is  the  chief  account- 
ing and  executive  officer  of  the  bank,  as  we  have  already 
seen.*  He  is  therefore  the  appropriate  officer  to  make  the 
answer  in  such  a  case,  because  his  official  position  charges 
him  with  knowledge  of  the  facts.  Moreover,  the  doctrine  that 
a  corporation  can  appear  and  plead  only  by  its  common  seal 
is  now  greatly  relaxed,  if  not  generally  abandoned;*  so  that 
a  corporation  can  now  answer  by  attorney,  and,  for  the  same 
reasons,  by  any  appropriate  officer  or  agent.^  Then,  as  to  the 
power  of  this  officer  to  institute  suits  for  the  bank,  the  true 


^  Branch  Bank  v.  Poe,  1  Ala.  396.  torney  or  agent,  seepost,  cli.  188.    It 

'  Ante,  §  4741.  has  been  explained   (Mix  v.  Andes 

'  That  a  corporation  can  make  an  Ins.  Co.,  74  N.  Y.  56)  that  the  case  of 

affidavit  by  its  duly  authorized  agent,  Cooke  v.  State    National   Bank,    52 

see  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  N.  Y.  96;  s.  c.  11  Am.  Eep.  667,— 

53,  55 ;    8.  c.  30  Am.  Eep.  260 ;  In-  where  it  was  held  that  a  corporation 

surance  Co.  v.  Dunn,  19  Wall.  (TJ.  S.)  could  not  make  the  affidavit  required 

214 ;     Farmers'    Loan    &c.    Co.    v.  to  jemove  a  case  to  a  court  of  the 

Maquillan,  3  Dill.  (U.  S.)  379;  Min-  United  States,  was  merely  a  pro /orma 

nett  D.  Milwaukee  &c.  E.  Co.,  3  Dill,  decision   designed   to    facilitate    the 

(TJ.  S.)  460;  Shaft  v.  Phoenix  &c.  Ins.  ultimate  decision  of  that  case. 
Co.,  67  N.  Y.  544;  s.  c.  23  Am.  Eep.  *  As  to  the  officer  of  a  corporation 

138 ;  Trenton  Banking  Co.  v.  Haver-  who  is  to  make  disclosure  for  it  in  a 

stick,  11  N.  J.  L.  171.    That  a  cor-  proceeding  against  it  by  garnishment, 

poration  may  make  an  affidavit  for  see  post,  chs.  189,  200. 
an  attachment  by  its  authorized  at- 
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conception  seems  to  be  that,  being  the  general  agent  of  the 
bank  for  the  collection  of  its  debts  and  the  custody  and  pre- 
servation of  its  assets,^  he  possesses  the  implied  or  ex  officio 
power  to  bring  an  ordinary  action  for  such  a  purpose.^  We 
have  seen  that  such  a  power  has  been  ascribed  even  to  the 
treasurer  oi  a  corporation  other  than  a  bank;'  and  for  reasons 
quite  as  strong,  it  would  belong  to  the  cashier  of  a  banking 
corporation.  It  has  been  held  that  he  has  authority,  ex  officio, 
to  indorse  a  note,  the  property  of  the  bank,  as  a  measure  pre- 
liminary  to  a  suit,  and  to  authorize  a  demand  upon  the  maker, 
and  notice  to  the  indorser.*  As  the  chief  executive  officer  of 
the  bank,  he  has  authority  to  take  such  measures  for  the 
security  and  eventual  collection  of  a  debt  as  he  deems  proper, 
and  to  act  in  reference  thereto,  in  accordance  with  the  general 
usage,  practice,  and  course  of  business.'  He  has,  it  is  said,  a 
general  authority  to  superintend  the  collection  of  notes  under 
protest  and  to  make  such  arrangements  as  may  facilitate  that 
object,  and  to  do  anytl^ing  in  relation  thereto  that  an  attorney 
might  lawfully  do.  His  authority  does  not,  however,  extend 
so  far  as  to  justify  him  in  altering  the  nature  of  the  debt,  or  in 
changing  the  relation  of  the  bank  from  that  of  a  creditor  to 
that  of  an  agent  of  its  debtor;  although  a  subsequent  aquies- 
cence  of  the  bank  in  such  an  exercise  of  power  may  ratify  and 
confirm  it."  The  cashier  of  a  national  bank  is  the  proper 
person  to  make  the  affidavit,  required  by  a  statute,  of  the  true 
amount  of  the  indebtedness  for  which  the  bank  brings  suit.' 
It  has  been  held  that  the  general  or  implied  powers  of  a 
cashier  do  not  extend  so  far  as  to  enable  him  to  bind  the  bank 


'  Ante,  §  4741.  (Miss. )  24.    The  cashier  of  the  Central 

'  Young  V.  Hudson,  99  Mo.  102;  Bank  of  Georgia  was  not  a,  competent 

s.  c.  12  S.  W.  Eep.  632.  witness  to  prove  the  contents  of  the 

°  Ante,  §  4726.  hooks  of  the  bank,  not  within  his  own 

*  Hartford  Bank  v.  Barry,  17  Mass,  knowledge,  except  in  those  cases  in 
94.  which  the  bank  is  a    party,   under 

*  Bridenbecker  v.  Lowell,  32  Barb,  sections  9  of  the  amendatory  act  of 
(N.  Y.)  9.  the  charter  of  the  bank.    WUliams  v. 

°  Bank  of  Pennsylvania  v.  Reed,  1  Kelsey,  6  Ga.  365. 

Watts  &  S.  (Pa.)  101.     See  also  Payne  '  Parkhurstw.  Citizens'  Nat.  Bank, 

V.  Commercial  Bank,  6  Smedes  &  M.  61  Md.  254. 
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by  giving  an  indemnifying  bond  to  a  sheriff  for  levying  an 
execution  in  favor  of  the  bank,  but  that  if  such  power  exists, 
it  must  be  shown  by  evidence;  otherwise  he  may  be  liable  per- 
sonally for  the  trespass.^ 

§  4757.  No  Authority  to  Transfer  Judgments.  —  Prima 
facie,he  has  no  authority  to  transfer  judgments  which  are  the 
property  of  the  bank,  or  otherwise  dispose  of  its  property. 
His  authority  to  transfer  extends  only  to  negotiable  instru- 
ments. The  president  and  directors  alone  have  power  to 
make  such  a  transfer.  If  such  business  is  transacted  by  him, 
it  must  be  by  the  authority  of  the  board  of  directors,  he 
acting  as  the  executive  officer  of  the  bank  in  the  matter.^ 

§  4758.  Bank  may  Sue  on  Bills  Drawn  in  his  Favor. — 

As  elsewhere  stated,'  by  a  custom  of  business  peculiar  to 
banks  the  drawing  and  indorsing  of  negotiable  paper  is  ordi- 
narily done  by  the  cashier  in  his  own  name,  with  the  addition 
of  his  official  title,  —  as  "John  Smith,  Cashier,"  or  "John 
Smith,  Cash.,"  or  "John  Smith,  Cas.,"  —  which  acts  are 
intended  to  be  and  are  in  law,  the  acts  of  the  corporation, 
and  not  of  the  cashier  individually.  So,  bills  of  exchange  are 
often  drawn  in  favor  of  the  bank  or  indorsed  to  it  in  the 
name  of  its  cashier,  with  the  addition  of  his  official  title, 
instead  of  in  the  name  of  the  bank.  Where  bills  are  drawn 
in  favor  of  the  cashier,  and  are  discounted  by  the  bank,  they 
are  in  law  drawn  in  favor  of  the  bank,  and  the  bank  may  sue 
thereon  in  its  own  corporate  name,  and  need  not  use  the 
name  of  the  cashier.*     So,  a  note  made  to  his  order  as  cashier 

'■  Watson    V.    Bennett,   12     Barb,  form,    and    allow    the    corporation 

(N.  y.)  196.  which,  under  all  legal  conceptions, 

'  Holt   V.    Bacon,    25    Miss.   567;  has  always  been  the  real  obligee  in 

Shryock  v.  Basehore,  82  Pa.  St.  159;  such    contracts,   to  sue    in   its  own 

Barrick  v.  Austin,  21  Barb.  (N.  Y.)  name.    Such  a  statute  was  passed  in 

241.  1841,  and  since  then  a  note  payable 

^  Post,  §§  4802,  5155.  to  the  cashier  of  a  bank  may  be  sued 

*  Wright  V.  Boyd,  3  Barb.  (N.  Y.)  on  in  the  name  of  the  corporation. 

523.     It  seems  to  have    required  a  Caldwell  v.  Branch  Bank,  11  Ala.  549. 

statute  in  Alabama  to  get  over  the  See  also  Davis  v.  Branch  Bank,  12 
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is  presumptively  made  to  the  bank,  and  under  the  modern 
codes  of  procedure,  which  require  every  action  to  be  brought  in 
the  name  of  the  real  party  in  interest,  a  note  payable  "to  order 
of  W.,  cashier,"  is  to  be  sued  on  in  the  name  of  the  bank, 
and  a  formal  indorsement  by  the  cashier  is  not  necessary  to 
that  end.^ 

§  4759.  Contracts  Executed   in  his    Favor    Personally. — 

Recalling  the  practice  of  making  him  the  payee  or  indorsee 
of  paper  made  or  transferred  to  the  bank,  it  may  easily  be 
concluded  that  a  mortgage  made  to  him  in  his  own  name,  for 
£  debt  due  the  bank,  may  be  a  valid  security  in  favor  of  the 
bank.'' 

§  4760.  Whether  Power  to  Transfer  Non-neg-otiahle  In- 
struments. —  Some  of  the  cases  broadly  assert  the  proposition 
that  the  cashier  of  the  bank  has  no  power  to  transfer  any 
species  of  chose  in  action, except  negotiable  paper  belonging  to 
the  bank.'  It  is  believed  that  there  is  no  sound^  legal  princi- 
ple which  warrants  this  distinction,  in  respect  of  his  powers, 
between  negotiable  and  non-negotiable  securities.  If  the 
bank  has  power  to  deal  in  the  latter,  no  reason  is  perceived 
why  he  should  not  be  regarded  as  its  official  organ  to  transfer 
them,  as  well  as  to  transfer  those  of  the  former  class.  Some 
of  the  decisions  certainly  ignore  or  overlook  such  a  distinc- 
tion. Thus,  it  has  been  held  that  a  transfer  of  a  deposit  belong- 
ing to  a  bank,  though  made  in  bad  faith,  by  the  cashier,  will 
be  good  against  the  bank,  in  favor  of  a  bona  fide  holder,  for 
value,  and  without  notice.*     So,  it  has  been  held  that  where 

Ala.  463;  Fox  v.  Horah,  1  Ired.  Eq.  ■  Lacey  v.  Central  Nat.   Bank,  4 

(N.  0.)  858;  s.  c.  36  Am.   Dec.  48.  Neb.  179. 

Under  this  statute,  an  allegation  in  "  Lawrenceville    Cement    Co.     v. 
the  declaration  that  the  note  sued  on  Parker,  15  N.  Y.  Supp.  577. 
was  payable  to  A.,  cashier  or  bearer,  '  Holt  v.  Bacon,  25  Miss.  567 ;  Bar- 
in  consideration  whereof  the  defend-  rick  v.  Austin,  21  Barb.  (N.  Y.)  241 ; 
ant  promised  to  pay  the    plaintiff,  see  Elliot  v.  Abbot,  12  N.  H.  549 ;  g.  c. 
etc.,  is  sufficient,  upon  demurrer,  to  37  Am.  Dec.  227. 
Bhow   that   the   bank   was    entitled          *  St.  Louis  Perpetual  Ins.  Oo.  v. 
to  maintain    the    action.     Erwin  v,  Cohen,  9  Mo.  416. 
Branch  Bank,  14  Ala.  307. 
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the  cashier  of  a  bank  assigns  a  certificate  of  sale  owned  by  it, 
affixing  the  corporate  seal  to  the  assignment,  his  authority  to 
do  so  will  be  presumed,  until  the  contrary  appears,  and  that 
this  presumption  of  authority  will  not  be  overcome  by  evi- 
dence that  the  board  of  directors  had  passed  no  resolution  on 
the  subject.' 

§  4761.  So    Power    to    Mortgragre  its  Real  Sstate. — The 

president  and  cashier  of  a  bank  have  not,  by  virtue  of  their 
respective  stations,  any  authority  to  execute,  in  the  name  and 
in  behalf  of  the  corporation,  a  mortgage  or  conveyance  of 
its  real  estate.^  Where  such  a  mortgage  was  executed  by 
such  officers  of  a  banking  corporation,  without  the  authority 


'  Bank  of  Vergennes  v.  Warren,  7 
Hill  (N.  Y.),  91.  Construction  of  New 
York  Statute  to  Prevent  Fraudulent 
Transfers  of  Securities.  —  A  statute  of 
New  York  relating  to  moneyed  corpo- 
rations, proMbits,  with  certain  quali- 
fications, conveyances,  assignments, 
or  transfers  of  the  estate  of  the  corpo- 
ration, real  or  personal,  exceeding  the 
value  of  $1,000,  without  a  previous 
resolution  of  the  directors :  Rev.  Stats. 
N.  Y.  591,  §  98.  That  a  resolution  of 
the  committee  on  investments  and 
finance  is  to  be  deemed  a  resolution 
of  the  board:  Palmer  v.  Yates,  3  Sandf. 
(N.  Y.)  137;  Leavitt  v.  Blatchford,  5 
Barb.  (N.  Y.)  9;  Leavitt  v.  Palmer,  3 
N.  Y.  19 ;  s.  c.  51  Am.  Dec.  333.  Stat- 
ute not  applicable  to  corporations 
which  have  no  directors:  Be  Bank  of 
Dansville,  6  Hill  (N.  Y.),  370;  Gillett 
V.  Oampbill,  1  Denio  (N.  Y.),  520 ;  Gil- 
let  V.  Moody,  5  Barb.  (N.  Y.)  185 ;  Cur- 
tis V.  Leavitt,  17  Barb.  (N.  Y.)  309. 
Director  chargeable  with  knowledge 
whether  or  not  the  statutory  resolu- 
tion was  passed :  Gillet  v.  Phillips,  13 
N.  Y.  114.  President  likewise  charge- 
able with  such  knowledge :  Marsh  v. 
Brett,  16  How.  Pr.  (N.  Y.)  95 ;  Hough- 
ton V.  McAuliffe,  28  How.  Pr.  (N.  Y.) 
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270.  Stockholders  also,  where  they 
are  the  transferees :  Leavitt  v.  Tylee, 

1  Sandf.  Oh.  (N.  Y.)  207.  Statute  pro- 
tects only  corporate  assets  —  not  ap- 
pUcable  to  trust  funds  held  by  it:  Eno 
V.  Orooke,  10  N.  Y.  60.  Who  a  bona 
fide  holder  under  the  statute  —  new 
consideration  necessary:  Stalker  v. 
McDonald,  6  Hill  (N.  Y.),  93 ;  s.  c.  40 
Am.  Dec.  389;  Aspinwall  v.  Meyer, 

2  Sandf.  (N.  Y.)  180,  188;  Brouwer 
V.  Harbeck,  9  N.  Y.  589;  reversing 
s.  c.  1  Duer  (N.  Y.),  114.  Protected 
by  proof  of  having  paid  value  in  the 
absence  of  proof  of  knowledge :  Curtis 
V.  Leavitt,  15  N.  Y.  9,  192,  per  Paige, 
J. ;  Hoyt  V.  Thompson,  5  N.  Y.  320, 
356 ;  Howland  v.  Myer,  3  N.  Y.  290, 
293;  8.  c.  2  Sandf.  (N.  Y.)  180;  War- 
ner V.  Ohappell,  32  Barb.  (N.  Y.)  309, 
314;  Merchants'  Bank  v.  McColl,  6 
Bosw.  (N.  Y.)  473.  Burden  of  proof 
on  party  impeaching  transaction: 
Nelson  v.  Eaton,  26  N.  Y.  410. 

'  Leggett  V.  New  Jersey  Banking 
Co.,  1  N.  J.  Eq.  541 ;  s.  c.  23  Am. 
Dec.  728 ;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Bank  of  Metropolis  v.  Gutt- 
schlick,  14  Pet.  (U.  S.)  19;  s.  c.  5 
Cranch  0.  0.  435. 
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of  the  directors,  to  whom,  by  the  charter,  the  management 
of  its  affairs  was  committed,  it  was  held  void,  although  in 
fact  the  management  of  its  affairs  was  committed,  for  the 
most  part,  to  the  president  and  cashier.  Nor  did  the  appoint- 
ment, by  the  directors  of  such  corporation,  of  a  finance  com- 
mittee, "with  authority  to  act  in  collecting  and  providing 
ways  and  means  and  negotiating  financial  operations,  and 
the  power  of  discounting,"  give  them  power  to  direct  the 
execution  of  a  mortgage  of  real  estate  of  the  corporation.^ 

§  4762.  ITor  Pledge  its  Securities  or  Credit. —  Although, 
as  before  stated,  the  cashier  alone  has  authority  to  dispose  of 
the  negotiable  securities  of  the  bank  in  the  ordinary  course 
of  business,  yet  this  does  not  include  authority  to  pledge 
the  same  as  security  for  the  payment  of  an  antecedent  debt 
of  the  corporation.  Nor  will  such  act  derive  any  addi- 
tional validity  from  the  fact  that  the  president  of  the  bank 
concurred  therein."  A  fortiori,  these  oflficers  have  no  power  to 
pledge  the  credit  of  the  bank  as  security  for  their  individual 
engagements;'  neither  will  the  consent  of  the  president  to 
the  unlawful  use  of  the  funds  of  the  bank  by  the  cashier,  in 
any  manner  justify  such  conduct,  or  shield  the  cashier  from 
individual  responsibility  to  the  bank  for  this  breach  of  trust.* 

§  4763.  Payment  of  Forged  Checks,  Ifotes,  etc.  —  If  the 

cashier  of  a  bank  should  pay  to  a  bona  fide  holder  the  amount 
of  a  forged  check  drawn  on  the  bank,  or  of  forged  notes  of 
the  bank,  the  payment  cannot  be  recalled;  because  he  is  in- 
trusted by  the  bank  with  an  implied  authority  to  decide  on 
the  genuineness  of  the  handwriting  of  the  drawer  of  the 
check,  and  the  paper  of  the  bank.  The  act  of  payment  is 
to  be  distinguished,  in  this  respect,  from  a  mere  admission.^ 

'  Leggett  V.  New  Jersey  &c.  Co.,  1  "  Bank  of  TJnited  States  v.  Bank 

N.  J.  Eq.  541 ;  s.  c.  23  Am.  Dec.  728.  of   Georgia,  10  Wheat.  (TJ.  S.)  333. 

'  Tennessee  v.  Davis,  50  How.  Pr.  Compare  Salem  Bank  v.  Gloucester 

(N.  Y.)  447.  Bank,  17  Mass.  1;  a.  c.  9  Am.  Dec. 

'  Austin  W.Daniels,  4  Denio(N.Y.),  Ill;    Merchants'    Bank   v.    Marine 

299.  Bank,  3  Gill  (Md.),  96;  s.  c.  43  Am. 

*  Austin  V.  Daniels,  supra.  Dec.  300. 
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§  4764.  Receive  Payments  and  Give  Receipts.  —  He  un- 
doubtedly is  the  proper  ofiBcer,  unless  the  duties  have  been 
committed  to  another,  as  for  example  a  receiving  teller,  to 
receive  payment  of  ordinary  debts  and  give  acquittances;  but 
it  has  been  held  that  he  has  no  ex  officio  authority  to  receive 
payment  of  the  amount  due  upon  a  mortgage  given  to  such 
bank,  and  transferred  by  it  to  the  State  comptroller  as  secu- 
rity for  its  notes.-^ 

§  4765.  Receive  Special  Deposit.  —  It  is  confidently  stated 
that  if  the  bank  has  power  under  its  charter  or  governing 
statute  to  receive  special  deposits,  its  cashier  is  the  proper 
officer  to  exercise  this  power  for  it,  and  that  his  exercise  of  it 
will  hence  bind  the  bank.^  But  where  the  statute  of  a  State, 
relative  to  banks,  was  construed  not  to  authorize  the  receiv- 
ing, as  a  special  deposit,  of  a  sealed  package  of  small  notes, 
issued  contrary  to  law,  it  was  held  that  the  receipt  of  the 
package,  on  special  deposit,  by  the  cashier,without  the  knowl- 
edge of  the  directors,  raised  no  implied  promise  on  the  part 
of  the  bank  for  the  safe-keeping  of  it,  and  that,in  the  absence 
of  gross  negligence  or  fraud,  the  bank  was  not  liable  therefor.' 
It  has  been  held  that  the  cashier  of  a  national  bank  may  bind 
the  bank  by  receiving  money  from  a  depositor,  on  condition 
of  paying  it  on  the  depositor's  note, or  of  lending  it  for  his 
use;  so  that,  if  the  cashier  embezzles  the  money  so  received, 
the  bank  will  be  responsible.* 

§  4766.  Transfer  Shares  of  the  Bank.  —  The  cashier  of  a 
banking  corporation  is  generally  also  its  secretary.  As  such, 
the  transferring  on  the  corporate  books  of  shares  of  its  stock 
would  fall  within  his  ordinary  duties.^  Chancellor  Walworth, 
referring  to  this  subject,  held  the  transferring  of  the  shares 
of  the  capital  stock  on  the  books  of  a  bank  to  be  a  matter  of 

1  Mitchell  J).  Oook,  29  Barb.  (N.  Y.)  '  Lloyd  v.  West  Branch  Bank,  15 

243.  Pa.  St.  172;  s.  c.  53  Am.  Dec.  581. 

^  Zeugner  v.  Best,  44  N,  Y.  Super.  ■  *  Monmouth  Bank  v.  Brooks.  22 
Ot.  393.  111.  App.  238. 

'  Ante,  §  4701. 
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so  common  occurrence  that,  in  the  absence  of  any  proof  to 
the  contrary,  it  might  be  fairly  presumed  that  the  principal 
officer  or  clerk,  in  attendance  at  the  bank  during  the  usual 
hours  of  business,  was  authorized  to  permit  such  transfer 
when  proper.^  No  officer  of  the  bank  could  more  properly  be 
charged  with  the  duty  of  making  a  transfer  of  stock  upon  its 
books  than  the  cashier.  Where,  therefore,  a  person  appears 
at  the  bank  showing  a  prima  facie  right  to  demand  a  transfer 
of  one  or  more  shares  of  stock,  if  the  cashier  is  not  bound  to 
issue  new  certificates  accordingly,  he  is  certainly  authorized 
to  do  so.^  A  decision  of  high  authority  seems  to  hold  that  this 
power  is  inherent  in  the  office  of  the  cashier,  to  be  divested 
only  by  an  express  provision  of  the  charter  or  by-laws  of  the 
bank.^ 

§  4767.  When  Delivery  to   Him  is   Delivery  to  the  Bank. 

A  package  of  money  addressed  to  the  cashier  of  a  bank  is 
delivered,  so  as  to  discharge  the  carrier  from  liability,  by 
delivering  it  to  a  clerk  or  receiving  teller,  while  acting  behind 
the  counter  of  the  bank  in  the  discharge  of  his  duties  as  teller, 
especially  where  the  bank  has  received  a  similar  package 
which  has  been  duly  credited  upon  its  books.^  In  another 
case,  it  was  proved  that  the  porter  of  a  bank  had,  for  many 
years,  been  in  the  service  of  the  bank;  that  he  was  accustomed 
to  receive  money  brought  by  express,  at  the  bank,  at  the  clear- 
ing-house, and  at  the  express  ofl&ce;  that  he  acted  as  the  rep- 
resentative of  the  bank  at  the  clearing-house,  and  had  received 
and  receipted  for  packages  of  money  delivered  by  the  defend- 
ants, an  express  company;  that  he  regularly  called  at  their 
office  for  packages  of  money  for  which  he  gave  receipts. 
Under  these  circumstances,  a  delivery  of  a  package  of  money 
to  this  servant  at  the  office  of  the  express  company  was  held 
to  discharge  the  carrier,  although  the  package  was  addressed  to 

^  Commercial  Bank  v.  Kortright,  '  Case  v.  Bank,  100  U.  S.  446. 

22  Wend.  (N,  Y.)  348,  351;  s.  c.  34  *  Hotchkiss  v.  Artisans'   Bank,  2 

Am.  Dec.  317.  Abb.   App.  Dec.   (N.  Y.)   403;   s.  e. 

2  Smith  V.  Northampton  Bank,  4  2Keyes  (N.  Y.),  564;  42  Barb.  (N.  Y.) 

Gush.  (Mass.)  1,  11.  517. 
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the  bank  by  street  and  number.'  The  cashier  of  a  bank 
■who  has  made  a  sale  of  corporate  property  and  holds  a  bal- 
ance in  his  hands,  holds  it  subject  to  the  control  of  the 
directors,  and  not  as  agent  of  the  respective  stockholders;  and 
he  cannot,  therefore,  be  charged  by  an  individual  stockholder 
under  the  theory  of  holding  such  balance,  or  a  part  of  it,  for 
his  benefit.^  And  it  has  been  held  that  where  a  national 
bank,  to  secure  its  indebtedness,  takes  possession,  by  its 
cashier,  of  goods  under  a  chattel  mortgage,  and  disposes  of 
them,  it  cannot  claim  immunity  from  liability  for  any  sur- 
plus remaining  after  payment  of  its  claim,  on  the  ground  that 
the  cashier  exceeded  his  power.* 

§  4768.  Purchasing'  on  his  Own  Account  the  Property 
of  the  Bank.  —  Obviously,  in  respect  of  his  right  to  become 
the  purchaser  for  his  own  account,  of  the  property  of 
the  corporation,  a  cashier  stands  on  the  same  footing  as  a 
director,*  the  president,"  treasurer,"  or  any  other  fiduciary. 
Where  a  bank  is  bound  to  pay  off  and  discharge  a  mortgage, 
so  as  to  relieve  the  property  of  a  third  person  from  a  sale 
under  a  decree  of  foreclosure,  the  cashier  cannot  be  permitted 
to  become  the  purchaser  of  the  property  for  his  own  account, 
and  thereby  render  the  bank  liable  to  indemnify  such  person 
for  the  loss  of  his  property.' 

§  4769.  When  cannot  Plead  Statute  of  !Llmltatlons.  —  A 

cashier  of  a  bank  is  not  entitled  to  the  benefit  of  the  statute 

'  Sweet  V.  Barney,  23  N.  Y.  335.  the  receiver  of  the  bank,  which  had 

^  Brown  v.  Adams,  5  Biss.  (U.  S.)  stopped  pajrment,  and  after  the  books 

181.  were  balanced  the  cashier  disposed 

'  Cooper  V.  Rrst  Nat.   Bank,  40  of  bills  of  the  bank  belonging  to  him 

Kan.  5 ;  s.c.  18  Pac.  Hep.  937.  at  the  time  of  the  settlement,  at  a 

*  Ante,  §  4070,  et  seg.  larger  discount,  it  was  held  that,  on 

'  Ante,  §  4672.  the  discovery  of    the    mistake,   the 

'  Ante,  i  4730.  cashier  was  entitled  to  set  off,  against 

'  Torrey  v.  Bank  of  New  Orleans,  the  balance  found  due  from  him,  bills 

7  Paige  (N.  Y.),  649 ;  s.  c.  affirmed,  7  of  the  bank  purchased  by  him  subse- 

Hill   (N.    Y.),   260.     But  where,  by  quent  to  the  discovery  of  the  mistake. 

mistake,  a  credit  was  erroneously  en-  Beers  v.  Hearsy,  1  Bail.  Ch.  (S.  0.) 

tered  in  the  account  of  a  cashier  with  168. 
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of  limitations  as  to  his  own  note  lying  in  the  bank,  unless  he 
shows  that  he  has  exhibited  it  as  due  and  unpaid  to  the  board 
of  directors.* 

§  4770.  Ratification  by  Cashier  of  Acts    of   Teller. — No 

one  can  ratify  who  could  not  contract  originally;  and  there- 
fore the  only  regular  act  of  the  teller,  clerk,  or  inferior  serv- 
ant of  the  bank  which  can  be  ratified  by  the  cashier  must  be 
an  act  the  performance  of  which  originally  would  have  rested 
in  his  discretion.  One  case  only  upon  this  question  has  come 
under  the  notice  of  the  author,  and  that  decides  that  a  certain 
collection  of  facts  will  not  amount  to  a  ratification  by  the 
cashier  of  the  act  of  the  teller.'' 

§  4771.  How  Sign  Instruments  so  as  to  Bind  the  Bank. — 

This  subject  has  been  considered  with  a  special  reference 
to  indorsements  made  by  and  to  cashiers  of  banks.'  It  is 
believed  that  any  instrument  executed  by  him  in  the  course 
of  his  official  duties  is  sufiiciently  executed  so  as  to  bind 
the  bank,  if  he  merely  signs  his  name  with  the  addition 
of  the  word  "  cashier,"  or  its  customary  abbreviation.  It  has 
been  held  that  where  the  marks  of  an  official  character  predomi- 
nate upon  the  instrument,  it  is  not  necessary  to  the  validity 
of  the  act  of  countersigning,  that  the  cashier  should  add  to 
his  name  his  official  character  as  cashier.*  Where  a  check 
was  signed  by  the  cashier  of  a  bank,  without  the  addition  of 
the  word  "  cashier"  to  his  name,  dated  at  the  bank  and  made 
payable  to  its  teller,  and  it  appeared  doubtful  upon  the  face 
of  the  instrument  whether  it  was  a  private  or  an  official  act, 
—  it  was  held  that  parol  evidence  was  admissible  to  show  that 
it  was  an  official  act,  though  the  check  was  credited  on  the 
books  of  the  bank  to  the  cashier's  private  account.* 

'  Harrisburg  Bank  v.  Porster,  8  Watts  (Pa.),  12. 
'  Averell  v.  Washington  City  Sec-  '  Mechanics'  Bank  v.  Bank  of  Co- 

ond  Nat.  Bank,  19  Wash.  L.  Rep.  86.     lumbia,  5  Wheat.  (U.  S.)  326.    See 

•  See  also  post,  §§  4801,  5155.  also    Merchants'    Bank    v.    Central 

*  Jackson  w.  Claw,  18  Johns.  (N.  Y.)      Bank,  1  Ga.  418;  «.  c.  44  Am.  Dec. 
346.  665. 
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Article  II.     His  Power  to  Bind  the  Bank  by  Declara- 
tions, Statements,  and  Admissions. 

Section  Section 

4777.  His    declarationa    •when     and     4781.  Eeleasing  debtor  by  giving  false 

when  not  binding  upon  the  information  as  to  payment  of 

bank.  debt. 

4778.  Whether  his  acts  and  declara-      4782.  False  information  as  to  financial 

tions  outside  of  bank  build-  standing  of  customers. 

ing  bind  the  bank.  4783.  Liability  of  bank  for  his  fraudu- 

4779.  When  release  sureties  by  giving  lent  representations. 

false  information.  4784.  Illustrations. 

4780.  When  b'nd  the  bank  by  state-     4785.  Opposing  view  which  confines 

ments  made  before  sureties  such  declarations  to  present 

sign.  transactions. 

§  4777.  His  Declarations  when  and  when  not  Binding 
upon  the  Bank.  —  The  cashier  of  a  bank,  like  the  agent  of 
any  other  corporation,^  has  power  to  bind  the  bank  by  declara- 
tions made  to  persons  dealing  with  it,  touching  any  matters 
which  fall  within  the  scope  of  his  ordinary  duties;^  but  obvi- 
ously not  by  declarations  made  to  an  inferior  officer  of  the 
bank.^  Conversely,  he  possesses  no  incidental  power  to  make 
any  declarations  binding  upon  the  bank,  not  within  the  scope 
of  his  ordinary  duties.  He  has  no  authority,  for  instance, 
upon  a  note  being  offered  for  discount,  to  bind  the  bank  by 
his  declaration  to  a  person,  about  to  become  an  indorser  on 
it,  that  he  will  incur  no  risk  or  responsibility  by  his  becoming 
an  indorser  upon  such  discount.^  But  it  is  obviously  other- 
wise where  the  discount  is  made  by  the  cashier  himself, 
instead  of  the  board.  In  such  a  case  his  declaration,  that  he 
was  aware  that  certain  stock,  upon  which  the  bank  claimed  a 
lien  by  virtue  of  the  discount,  was  held  in  trust  for  other 
parties,  was  held  admissible  against  the  bank.  "'Sis  knowl- 
edge at  the  time  of  the  transaction,"  said  the  court,  "was 

1  Magill  V.  Kauffman,  4  Serg.  &  R.  (Pa.)  317;  s.  c.  8  Am.  Dec.  713. 

'  Merchants'     Bank     v.     Marine  '  Bank  of  Metropolis  v.  Jones,  8 

Bank,  3  Gill  (Md.),  96;  «.c.  43  Am.  Pet.  (U.  S.)  12.    See  also  Harrisburg 

Dec.  300.  Bank  v.  Tyler,  3  Watts  &  S.  (Pa.)  373 ; 

•  City  Bank  ii.  Baltimore,  7  Har.  Merchants'  Bank  v.  Marine  Bank,  3 

&J.(Md.)lC4.    Compare  Kennedy  t).  Gill   (Md.),   96;    s.  c.  43  Am.  Dec. 

Otoe  Co.  Nat.  Bank,  7  Neb.  69.  300. 
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therefore  emphatically  the  knowledge  of  the  board  whose 
function  he  was  authorized  to  perform."  *  In  accordance  with 
this  rule,  he  cannot  bind  the  bank  by  promising  payment  of 
a  debt  which  the  bank  is  not  liable  to  pay,  or  by  admitting 
forged  bills  to  be  genuine.'^  Thi3  principle  does  not,  however, 
apply  to  a  payment  made  bona  fide  to  a  bank  in  its  own  notes, 
which  are  received  as  cash  and  afterward  discovered  to  be 
forged.* 

§  4778.  "Whether  his  Acts  and  Declarations  Outside  of 
Bank  Building  Bind  the  Bank.  —  The  courts  have  differed 
in  opinion  upon  the  question  whether  the  acts  and  declara- 
tions of  the  cashier,  at  places  outside  the  banking-house,  will 
bind  the  bank.  It  has  been  held  that  mere  casual  expressions 
of  opinion  or  statements  of  fact  by  the  cashier,  outside  of  the 
banking-house  and  apart  from  his  official  duties,  are  not  neces- 
sarily admissible  in  evidence  against  the  bank.*  The  subject- 
matter  may  be  highly  important;  the  attention  of  the  cashier 
may  not  have  been  pointedly  drawn  to  this  fact;  the  books 
and  accounts  of  the  bank  may  be  indispensable  to  the  forma- 
tion of  an  opinion  or  a  just  conclusion:  circumstances  of 
this  character  demonstrate  the  reasonableness  of  the  rule. 
For  this  reason  a  check  handed  by  the  payee  to  the  cashier, 
at  a  distance  from  the  bank,  will  not  be  regarded  as  paid,  nor 
is  a  lien  for  the  amount  of  it  created  upon  the  deposit  of  the 
drawer  from  the  moment  of  delivery  to  the  cashier.  Present- 
ment and  demand  at  the  bank  only  will  be  binding  upon  it. 

'  Harrisburg    Bank    v.    Tyler,    3  a  forged  signature  of  the  president 

"Watts  &  S.  (Pa.)  373,  377.  added,  the  bank  was  held  not  to  be 

^  Merchants'  Bank  v.  Marine  liable  to  pay  a  bona  fide  holder,  on 
Bank,  3  Gill  (Md.),  96;  s.  c.  43  Am.  the  ground  that  the  cashier  had  de- 
Dec.  300;  Salem  Bank  v.  Gloucester  clared  them  to  be  genuine,  nor  by 
Bank,  17  Mass.  1,  29;  Wyman  v.  reason  of  the  neg'Kpcnce  of  the  direct- 
Hallowell  Bank,  14  Mass.  58 ;  s.  c.  7  ors  in  so  keeping  the  paper  prepared 
Am.  Dec.  111.  for  signature.     Salem  Bank  v.  Glou- 

'  Bank  of  United  States  v.  Bank  cester  Bank,  17  Mass.  1 ;  s.  c,  9  Am. 

of  Georgia,  10  "Wheat.  (TJ.  S.)  333.  Dec.  111. 

Where    the    Mils    of    a  bank,    after  *  Merchants'    Bank  v.  Eudolf,   5 

being  prepared  by  the  cashier  for  the  Neb.  527. 
president's  signature,  were  stolen,  and 
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The  cashier  in  such  a  case  is  regarded  merely  as  the  agent  of 
the  payee  to  take  the  check  to  the  bank  and  receive  the  money 
for  him.^  In  other  cases,  acts  of  the  cashier, remote  from  his 
place  of  business,  have  been  held  binding  upon  the  bank, 
because  no  circumstances  aj5peared  to  show  that  the  particu- 
lar business  required  the  consultation  of  the  accounts  of  the 
bank  by  this  officer.  Thus,  his  admission  that  a  check  bear- 
ing his  official  indorsement  was  "  all  right "  was  competent 
evidence  against  the  bank  that  it  was  properly  indorsed.^  The 
National  Currency  Act  of  1864  required,  in  respect  to  a  bank 
organized  thereunder,  that  "its  usual  business  shall  be  trans- 
acted at  an  office  or  banking-house  located  in  the  place  speci- 
fied in  its  organization  certificate.'"  It  has  been  held, 
construing  this  statute,  that  no  especial  stress  is  to  be  laid 
upon  the  word  "at."*  Thus,  the  cashier  of  a  bank  certified 
certain  checks  of  a  customer  while  in  company  with  the  latter 
at  another  banking-house.  Ordinarily  the  certification  of  a 
check  could  not  be  made  without  immediate  information  as  to 
the  state  of  the  depositor's  account,  which  of  course  could  be 
obtained  only  from  the  books  of  the  bank.  But  in  this  case 
the  certification  was  made  upon  the  strength  of  the  delivery 
of  certain  gold  certificates  to  the  cashier  for  deposit  in  his 
bank,  to  the  credit  of  the  customer,  whose  check  was  thus  cer- 
tified; which  deposit  was  duly  made.  In  passing  upon  this 
point  Mr.  Justice  Swayne  said:  "  It  is  objected  that  the  checks 
were  not  certified  by  the  cashier  at  his  banking-house.  The 
provision  of  the  act  of  Congress  as  to  the  place  of  business  of 
the  banks  created  under  it  must  be  construed  reasonably.  The 
business  of  every  bank,  away  from  its  office  —  frequently  large 
and  important  —  is  unavoidably  done  at  the  proper  place  by 
the  cashier  in  person,  or  by  the  correspondents  or  other  agents. 
In  the  case  before  us,  the  gold  must  necessarily  have  been 
bought,  if  at  all,  at  the  buying  or  the  selling  bank,  or  at  some 


'  BuUard    v.    Eandall,    1     Gray  •  13  U.  S.  Stat,  at  Large,  §  8. 

(Mass.),  605;  s.  c.  61  Am.  Dec.  433.  *  Merchants'  Bank  v.  State  Bank, 

"  Houghton  V.  First  Nat.  Bank,  26     10  WaU.  (U.  S.)  604. 
Wis.  663 ;  ii.  c.  7  Am.  Eep.  107. 
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third  locality.  The  power  to  pay  was  vital  to  the  power  to 
buy,  and  inseparable  from  it.  There  is  no  force  in  this  objec- 
tion."^ In  another  case  the  court  said:  "We  view  a  cashier 
as  holding  his  office  at  every  time  and  place."  "  This  language, 
however,  must  be  construed  with  reference  to  the  facts  of  that 
case  and  taken  in  connection  with  what  immediately  follows. 
This  was  an  action  brought  against  the  cashier  and  his  sure- 
ties for  official  defalcation.  Bills  of  the  bank  and  funds  of 
depositors,  delivered  to  him  upon  the  street  and  at  another 
banking-house  for  conveyance  to  his  bank,  had  been  converted 
to  his  use.  In  connection  with  the  language  just  quoted,  the 
court  said:  "  If  at  any  time  different  from  hours  of  banking, 
or  at  places  far  remote  from  the  banking-house,  he  shall  con- 
vert the  funds  of  the  bank  to  his  own  use,  the  institution  has 
a  right  to  recover  such  funds,  on  his  official  bond."  It  would 
seem,  therefore,  that  the  statement  is  sufficiently  explained  by 
the  context,  and  was  made  with  reference  to  the  facts  under 
discussion. 

§  4779.  When  Kelease  Sureties  by  Givlngr  False  Informa- 
tion.—  It  is  clear  that  a  distinction  must  be  taken  between 
promises  made  by  the  cashier,  and  information  given  by  him 
to  customers  of  the  bank.  He  cannot  bind  the  bank  by  his 
oral  promise,  except  in  those  cases  where  he  could  make  an 
oral  contract  for  the  bank.  But  he  occupies  the  position  of 
the  official  organ  of  the  bank  in  its  general  dealings  with  the 
public;  and  whenever  a  customer  is  entitled  to  claim  informa- 
tion from  the  bank  upon  any  matter,  before  taking  a  particu- 
lar step,  he  may  rightfully  ask  such  information  of  the  cashier; 
and  if  the  cashier  willfully,  or  through  negligence,  misleads 
him  to  his  loss,  the  bank  will  be  responsible  for  it;  and  in  this 
way  it  will  often  happen  that  the  cashier,  by  giving  false 
information,  will  bind  the  bank,where  his  direct  act  or  contract 
would  not  be  permitted  to  have  the  same  effect.  Thus,  we 
have  already  seen^  that  the  cashier  has  no  power  to  discharge 

'  Merchants'  Bank  v.  State  Bank,  '  Pendleton  v.  Bank  of  Kentucky, 

10  Wall.  (U.  S.)  650.  1  T.  B.  Mon.  (Ky.)  171,  182. 

»  Ante,  §§  4750,  4751. 
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debts  due  the  bank,  or  to  release  persons  who  stand  as  sureties 
for  such  debts.  But  he  may,  nevertheless,  make  declarations 
which  may  have  this  effect.  Thus,  if  the  cashier  informs  a 
person  who  stands  as  surety  upon  a  note  held  by  the  bank, 
that  the  note  has  been  paid,  and  the  surety,  relying  upon  this 
statement,  changes  his  position  by  giving  up  any  species  of 
indemnity  which  he  may  have  against  the  principal  debtor, 
or  by  neglecting  to  take  measures  to  secure  himself  until  it  is 
too  late,  or  by  indorsing  other  notes  for  the  principal  debtor, 
the  bank  will  be  estopped  to  deny  that  the  note  upon  which 
he  thus  stands  as  surety  has  been  paid.^  In  such  a  case  it  is 
immaterial  that  the  cashier  is  ignorant  of  the  fact  that  the 
surety  is  possessed  of  the  securities  which  he  surrenders  to  the 
principal  debtor  in  consequence  of  the  information  thus  given 
him.^  The  foregoing  doctrine  has  been  denied  by  a  majority 
of  the  judges  of  the  Supreme  Judicial  Court  of  Maine; "  and 
although  the  conclusion  thus  reached  has  been  approved  by  a 
respectable  writer,*  it  rests  upon  fallacious  reasoning,  as  was 
clearly  pointed  out  in  the  dissenting  opinion  of  Appleton,  J., 

^  Cocheclio  Nat.  Bank  v.  Haskell,  39  Vt.  590.    Other  authority  exists  to 

61  N.  H.  116;  g.  c.  12  Am.  Eep.  67 ;  the  effect  that,  although  a  promise  of 

Merchants'  Bank  v.  Eudolf ,  5  Neb.  a  creditor  to  a  surety  to  look  solely  to 

527;  Grant  v.  Oropsey,  8  Neh.  205;  the  debtor  and  to  proceed  against  him 

State  Bank  v.  Wilson,  1  Dev.  (N.  O.)  alone,  or  an  assertion  that  the  debt 

484;  Hickok  v.  Farmers'  &c.  Bank,  35  has  been  paid,  is  merely  a  nude  pact 

Vt.  476.     Compare  Bank  of  Monroe  and  hence  not  binding  as  a  promise, — 

V.  Field,   2  Hill  (N.  Y.),  445.     "For  yet,  if  the  surety  has  been  induced 

giving  information  of  this  kind,"  said  thereby  to  part  with  securities,  or  to 

Bellows,  C.  J.,  "he  must  be  regarded  forego  any  means   of   indemnifying 

as  the  organ  of  the  bank ;  and  if  a  himself,  an  estoppel  will  arise  to  the 

person  standing  in  the    position  of  extent  of  the  loss  which  the  surety 

surety,   and  interested  to  know,  is  has  sustained.    Baker  v.   Briggs,    8 

misled  by  the  information  he  gets,  and  Pick.  (Mass.)  122,  128;  s.  c.  19  Am. 

made  to  change  his    position,  it  is  Dec.  311 ;  Harris  v.  Brooks,  21  Pick, 

reasonable  that  the  bank,  which  has  (Mass.)  195;  s.  c.  32  Am.  Dec.  254; 

confided   to    the    cashier    this  duty.  Carpenters. King, 9 Met.  (Mass.)  511; 

should  suffer,  rather  than  an  innocent  s.  c.  43  Am.  Dec.  405 ;  Bank  v.  Kling- 

third  person,   who  has  done  as  all  ensmith,  7  Watts  (Pa.),  523. 
reasonable  men  would  in  relying  upon  °  Franklin  Bank  v.  Steward,  37  Me. 

what  was  told  him."    £)ochecho  Nat.  519. 
Bank  v.  Haskell,  supra.  *  Morse  on  Banks  and   Banking 

»  Manufacturers'  Bank  v.  Scofleld,  (2d  ed.),  p.  191, 
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and  is  opposed  to  the  weight  of  authority,  as  already  seen. 
The  fallacy,  in  the  opinion  of  the  majority,  was,  that  a  declara- 
tion made  by  a  cashier  in  relation  to  a  past  transaction  is  not 
binding  upon  the  bank,  because  not  a  part  of  the  res  gestae. 
It  is  indeed  a  general  rule  that  a  principal  is  not  bound  by 
those  declarations  of  his  agent  which  are  merely  in  the  nature 
of  an  historical  narrative;  but  the  rule  obviously  has  no  appli- 
cation to  the  case  of  an  agent  whose  office  and  duty  it  is  to 
give  information  upon  the  particular  subject  of  inquiry.^ 

§  4780.  When  Bind  the  Bank  by  Statements  Made  Before 
Sureties  Sig-n. — In  like  manner  it  has  been  held  that  an  assur- 
ance given  by  the  cashier  of  a  bank,  he  being  the  payee  of  a 
promissory  note,  to  a  surety  thereon,  at  the  time  of  its  delivery 
to  the  bank  (without  which  assurance  the  surety  would  not  have 
signed  the  note),  that  if  not  paid  at  maturity  the  bank  would 
immediately  proceed  to  collect  from  the  principal,  together 
with  the  fact  that  the  bank  suffered  the  note  to  remain  unpaid 
for  more  than  a  year  after  its  maturity  without  taking  any 
steps  to  collect  it  aS  promised,  or  notifying  the  surety  of  its 
non-payment  until  after  the  insolvency  of  the  principal,  not- 
withstanding it  might,  during  that  time,  have  been  collected 
of  the  principal,  and  the  further  fact  that  the  surety  relied  on 
this  assurance,  and  in  consequence  thereof  omitted  to  take 
measures  to  secure  himself,  —  constitute  an  equitable  estoppel 
against  the  enforcement  of  the  note  against  the  suretj',  and 
relief  will  be  granted  him  in  that  respect  by  a  court  of  equity.* 
On  the  other  hand,  it  has  been  held,  in  an  action  by  a  bank 
against  the  indorsers  of  a  note  which  the  bank  had  discounted 
for  the  accommodation  of  the  maker,  that  the  declarations  of 
the  cashier  and  one  of  the  directors,  made  to  the  indorser 
before  he  had  indorsed,  that  they  considered  the  maker  per- 
fectly good,  afforded  no  defense  to  the  action,  because  these 
declarations  were  not  made  in  the  course  of  their  authority 
or  duty  as  officers  of  the  bank.* 

>■  Post,  §  4915. 
'  Hickok  V.  Farmers'  &c.  Bank,  35  '  Mapes  v.  Second  Nat.  Bank,  80 

Vt.  476.  Pa.  St.  163. 
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§  4781.  Releasing^  Debtor  by  Giving  False  Information  as  to 
Payment  of  Debt. —  There  are  also  circumstances  where  false 
information  given  by  the  cashier  of  a  bank  to  one  who,  act- 
ing on  the  faith  of  it,  becomes  the  maker  of  a  promissory 
note,  will  estop  the  bank  from  enforcing  payment  of  the  note 
against  him.  Thus,  the  defendant  and  his  brother  entered 
into  an  arrangement  with  the  president  of  a  bank  for  the  dis- 
count of  a  note  made  by  the  defendant  to  his  brother,  the 
proceeds  of  which  were  to  be  used  for  the  benefit  of  the  cash- 
ier,  who  was  to  pay  the  note  at  maturity.  The  note,  being 
unpaid  at  maturity,  was  protested,  and  the  defendant  and  his 
brother  duly  notified.  The  latter,  upon  inquiry  the  next  day 
at  the  bank,  were  informed  by  the  cashier  that  the  president 
had  told  him  that  the  note  would  be  paid  by  him,  and  had 
directed  him  to  chargo  the  note  to  his  account  with  the  bank, 
which  had  been  done;  that  it  was  all  right,  and  they  need 
not  give  themselves  any  further  trouble  about  it.  Relying 
upon  this  statement,  the  defendant  paid  over  to  the  president 
a  sum  of  money  nearly  equal  to  the  amount  of  the  note, 
which,  apparently,  in  the  course  of  business,  he  happened  at 
that  time  to  have  in  his  hands.  It  subsequently  transpired 
that  the  note  had  not  been  paid  by  the  president,  nor  charged 
to  him  as  stated  by  the  cashier.  The  defendant,  having  been 
sued  upon  the  note,  was  held  not  liable  thereon,  —  not,  as 
explained  by  the  court,  because  of  an  agreement  between 
himself  and  the  cashier  that  he  should  be  discharged  without 
payment  and  another  person  substituted.  Nothing  of  this 
kind  was  attempted.  But  the  information  given  was  false. 
The  defendant  relied  and  acted  upon  it  to  his  prejudice,  and 
the  plaintiff  was  therefore  estopped  from  enforcing  the  note 
against  him.^ 

§  4782.  Falvse  Information   as  to    Financial    Standing    of 

Customers.  —  An  obvious  exception  to  this  rule  is  found  in 
cases  where  the  cashier  has  given  false  or  erroneous  informa- 
tion to  customers  of  the  bank,  or  to  other  persons,  touching 

1  Manufacturers'  Bank  v.  Scofield,  39  Vt.  590. 
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some  matter  about  which  the  bank  is  under  no  obligation  to 
give  them  information.  Thus,  if  a  stranger  to  the  bank  comes 
to  the  cashier  with  an  impertinent  inquiry  about  the  account 
of  a  customer,  and  the  cashier  willfully  or  negligently  gives 
him  erroneous  information,  and  he  chooses  to  act  upon  such 
«rroneous  information  and  suffers  loss  in  consequence  of  so 
acting,  it  is  obvious  that  he  cannot  claim  indemnity  of  the 
bank.  So,  if  the  cashier  give  to  an  inquirer  erroneous  infor- 
mation about  the  financial  standing  of  a  customer  of  a  bank, 
in  consequence  of  which  the  inquirer  indorses  the  paper  of 
Ihe  customer,  or  otherwise  extends  credit  to  him,  and  suffers 
loss  in  consequence  of  so  doing,  the  bank  stands  under  no 
obligation  to  make  good  his  loss;  for  the  obvious  reason  that 
it  is  no  part  of  the  ordinary  duties  of  the  cashier  of  a  bank  to 
give  information  concerning  the  financial  standing  of  its 
■customers.^ 

§  4783.  liiaMlity  of  Bank  for  his  Fraudulent  Kepresenta- 
tions.  —  The  general  principle  which  makes  a  corporation 
liable  for  the  fraudulent  representations  of  its  agents  ^  may 
be  appealed  to  to  sustain  an  action  at  law  against  a  bank  to 
recover  damages  for  a  deceit  practiced  by  its  cashier  when  act- 
ing within  the  scope  of  his  authority;  and  the  latter  presents 
the  grounds  on  which  the  bank  may  be  chargeable  generally 
at  law  and  in  equity  for  the  frauds  of  its  cashier.  An  action 
of  deceit,  for  instance,  may  be  maintained  against  a  bank  for 
the  fraudulent  representations  of  its  cashier.^  The  settled 
law,  that  a  principal  is  answerable  where  he  has  received  a 


'  Mapes  V.  Second  Nat.  Bank,  80  Commercial  Bank,  7  Eob.  (La.)  459. 

Pa.  St.  163 ;  Swift  v.  Jewsbury,  L.  E.  Nor  has  the  president  o£  a  bank  the 

■9  Q.  B.  301,  312;  reversing  s.  c.  sub.  power  to  bind  it  by  such  a  declaration. 

nom.    Swift  ?;.  Winterbotham,  L.  E.  Bankof  United  States  i;.  Dunn,  sMpro; 

«  Q.  B.  244 ;  Bank  of  United  States  v.  Bank  of  Metropolis  v.  Jones,  supra. 

Dunn,  6  Pet.  (U.  S.)  51 ;  Bank  of  Me-  Compare  ante,  ^  4656. 
tropolis  V.  Jones,  8  Pet.  (U.   S.)  12.  «  p^jj^  ^  4929^  6321. 

See  also  Harrisburg  Bank  v.  Tyler,  '  Mackay    v.    Commercial    Bank, 

3  Watts  &  S.  iPa.)  373;  Merchants'  L.  E.  5  P.  O.  394;  s.c.  43  L.  J.  C.  P. 

Bank  I..  Marine  Bank,  3  Gill  (Md.),  31;    23   Week.   Eep.  473;    30  L.  J. 

S6 ;  s.  c.  43  Am.  Dec,  300 ;  Etting  v.  (n.  s.)  180. 
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benefit  from  the  fraud  of  his  agent, acting  within  the  scope  of 
his  authority,^  seems  equally  applicable  to  corporations  and! 
individuals.  But  where  the  agent  has  made  the  false  repre- 
sentation in  the  line  of  his  duty,  and  under  circumstances- 
which  authorized  the  party  seeking  the  information  to  regard 
it  as  the  information  of  the  corporation,  it  is  quite  unneces- 
sary to  the  liability  of  the  corporation  that  it  should  have^ 
received  any  benefit  from  it.  On  the  other  hand,  the  decla- 
rations of  a  cashier  in  manifest  violation  of  his  duty,  as  wher&- 
he  falsely  tells  his  own  creditor  that  he  has  placed  to  his- 
credit  a  sum  of  money  on  the  books  of  the  bank  in  payment- 
of  his  personal  note,  held  by  such  creditor,  will  not  bind  the- 
bank,  whether  it  be  incorporate  or  unincorporate,  —  the  rea- 
son being  that  the  act  in  itself  is,  to  the  knowledge  of  the- 
customer,  outside  the  duties  of  the  cashier,  involving  a  con- 
version of  the  funds  of  the  bank  by  using  them  in  payment- 
of  his  private  debt.^  And  where  the  cashier  did,  as  he  had 
represented  to  his  creditor,  place  an  amount  to  his  credit  on. 
the  books  of  the  bank  in  payment  of  his  own  debt,  and  th&- 
creditor  checked  it  out,  the  bank,  or  its  receiver,  might. 
recover  it  back  as  an  overdraft^ 

§  4784.  Illustrations.  —  Of  this  two  prominent  English  cases- 
afiford  illustrations.  In  one  of  these  cases  the  plaintiffs,  merchants- 
of  Liverpool,  had  business  connections  with  a  merchant  of  New 
Brunswick,  who  was  in  the  habit  of  drawing  bills  upon  them  irt 
favor  of  the  defendants.  He  also,  from  time  to  time,  drew  upon  the?- 
plaintiffs  bills  for  the  accommodation  of  the  bank,  for  the  payment 
of  which  the  bank  sometimes  gave  guaranties  to  the  plaintiffs.  The-- 
plaintiffs'  correspondent  having  become  insolvent,  absconded,  subse- 
quent to  which  time  the  plaintiffs  sent  to  him  a  telegram  in  relation 
to  certain  bills  of  exchange.  The  cashier  of  the  bank  assumed  tO" 
answer  this  telegram,  using  the  name  of  the  correspondent,  thereby- 
conveying  to  the  plaintiffs  an  impression,  contrary  to  the  fact,  that- 

'  Hem   V.  Nichols,   1  Salk.  289;  &  El.  (n.  s.)  68,  77;  Udell «.  Ather- 

Alexander  v.  Gibson,  2  Oamp.  555;  ton.  7  Hurl.  &  N.  172. 
Cornfoot  v.  Fowke,  6  Mees.  &  W.  358,  »  Williams  v.  Dorrier,  135  Pa.  St.. 

373 ;  Moens  v.  Heyworth,  10  Mees.  &  445 ;  s.  c.  19  Atl.  Rep.  1024. 
W.  147,  157 ;  Wilson  v.  Fuller,  8  Ad.  »  Ibid, 
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"their  correspondent  was  still  In  business.  In  consequence  of  this 
-deceit  the  plaintiffs  at  once  accepted  other  bills  in  which  the  defend- 
-ants  were  interested.  It  having  been  demonstrated,  by  the  testi- 
mony of  the  president  of  the  bank,  that  the  cashier  kept  the  books, 
"Conducted  the  correspondence,  prepared  the  telegrams,  and  had 
■complete  control  over  the  financial  concerns  of  the  bank,  —  in  short, 
"to  use  the  president's  own  language,  was  the  "wind-raiser"  of  the 
■institution,  —  the  defendants  were  held  liable  in  this  action,  although 
•the  court  was  clear  that  neither  the  president  of  the  bank  nor  its 
■directors  instructed  the  cashier  to  send  the  telegram,  or  knew  of  its 
having  been  sent  until  long  afterward.'  In  the  other  case  the  plain- 
tiff was  induced  to  continue  to  supply  oats  to  a  customer  of  the  bank, 
^  government  contractor,  on  a  guaranty  from  its  manager  to  the 
■effect  that  the  customer's  check  in  the  plaintiff's  favor,  in  payment 
:for  the  oats  supplied,  should  be  paid  on  receipt  of  the  government 
:money,  in  priority  to  any  other  payment  "except  to  this  bank."  The 
.■manager  fraudulently  concealed  from  the  plaintiff  that  the  customer 
was  indebted  to  the  bank  in  the  sum  of  £12,000.  The  result  wa?, 
that  the  plaintiff  was  induced  to  advance  money  to  the  customer  on 
a  worthless  guaranty,  which  the  manager  knew  to  be  such.  Tlie 
declaration  contained,  among  other  counts,  one  for  deceit,  in  which 
sthe  fraud  of  the  manager  was  laid  as  the  fraud  of  the  bank,  on  which 
•count  alone  judgment  was  rendered  against  the  bank.* 

§  4785.  Opposing-  View  Which  Confines  Such  Declarations 
'to  Present  Transactions.  —  Other  cases,  however,  recognize 
310  distinction  of  this  kind,  but  apply  with  equal  rigidity  the 
JTule  to  corporatious  and  individuals  that  the  declarations, 
•admissions,  etc.,  of  the  agent  in  order  to  bind  the  principal 
-must  not  only  be  made  with  reference  to  a  matter  embraced 
-within  the  scope  of  such  agent's  authority,  but  also  contem- 
poraneously with  the  transaction.'     Under  this  theory,  the 

'  Mackay    v.    Commercial    Bank,  '  Cooley  v.  Norton,  4  Oush.  (Mass.) 

X.  E.  5  P.  C.  394;  s.  c.  43  L.  J.  P.  0.  93;  Stiles  v.  Western  E.  E.  Corp.,  8 

31.  Met.  (Mass.)  44;  Mobile  &c.  E.  Oo.  v. 

'  Barwick  v.  English  Joint-Stock  Ashcraft,   48  Ala.   15;    Eobinson    v. 

Bank,   L.   E.   2   Ex.   259.     Compare  Fitchburg  &c.  E.  Co.,  7  Gray  (Mass.), 

Swift  V.  Jewsbury,  L.  E.  9  Q.  B.  301,  92;  Anderson  v.  Eome  &c.  E.  Co.,  54 

312;  reversing  s.  c.  sub  nom.  Swift  v.  N.  Y.  334;  Luby  v.  Hudson  Eiver  E. 

Winterbotham,  L.  E.  8  Q.  B.  244.  Co.,  17  N.  Y.  131;  Stenhouse  v.  Cliar- 
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declarations  of  such  officers  or  agents  are  not  admissible  whei> 
made  before  or  after  the  transactions  to  which  they  relate,  and 
when  they  are  hence  merely  in  the  nature  of  historical  state- 
'ments.  The  unsoundness  of  this  view  will  be  manifest  when 
it  is  considered  that,  in  many  cases,  the  customer  will  have  the 
right  to  information  from  the  bank  concerning  past  transac- 
tions, and  that  the  cashier,  being  the  official  organ  of  the  bank 
for  communicating  with  the  public,  is  manifestly  the  proper 
person  to  give  such  information. 


Article  IIL     His   Power     Touching   Negotiable  Paper. 


Section 

4789.  Implied  power  to  indorse  nego- 

tiable paper. 

4790.  May    transfer    the    negotiable 

funds  of  the  bank  in  payment 
of  its  debts. 

4791.  Such    transfers    presumptively 

valid. 

4792.  Extent  to  which  this  power  has 

been  upheld. 

4793.  Exceptional  view  that  he  has 

no  such  implied  power. 

4794.  His  power  to  re-discount. 

4795.  This  power  not  abridged  by  gen- 

eral language  in  charter. 

4796.  Implied  power  to  assign  stock 

certificates. 

4797.  Indorsement   by  clerk  tempo- 

rarily acting  in  place  of  cash- 
ier. 


Seoiion 

4798.  No  power  to  indorse  his  individ- 

ual paper. 

4799.  Nor  draw  checks  ofiicially  for 

his  individual  debt. 

4800.  Nor  for  the  accommodation  of 

third  parties. 

4801.  Whether  indorse  on  the  street 

outside  of  business  hours. 

4802.  Manner    of    making    cashier's 

indorsements. 

4803.  His  power  to  accept. 

4804.  Power  to  sell  bills  of  exchange 

and  indorse  to  transfer. 

4805.  His  power  to  guarantee  such 

bills. 

4806.  Liability  of  the  bank  for  hi» 

fraudulent  indorsements. 

4807.  And  for  his  negligent  indorse- 

ments in  blank. 


§  4789.  Implied  Power   to   Indorse   Negotiable  Paper. — 

The  authority  of  the  cashier  of  a  bank  to  indorse  the  negoti- 
able paper  belonging  to  the  bank,  or  getting  into  its  hands  in 
the  course  of  its  business,  in  order  to  pass  the  legal  title  for  th& 


lotte  &c.  E.  Co.,  70  N.  0.  542;  Fair- 
field Oo.  Turnp.  Oo.  v.  Thorp,  13  Oonn. 
173;  Bank  of  Northern  Liberties  v. 
Davies,  6  "Watts  &  S.  (Pa.)  285,  290; 
Eandel  v.  Chesapeake  &c.  Oanal  Co., 
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Ind.  83 ;  Toll  Bridge  Co.  v.  Betsworth,. 
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purpose  of  collection,  re-discount,  or  otherwise,  is  undoubted.* 
Tlie  law  upon  this  subject  has  been  summed  up  by  Mr.  Jus- 
tice Story  in  the  following  language:  "The  cashjer  of  a-bank 
is,  virtute  officii,  generally  intrusted  with  the  notes,  securities, 
and  other  funds  of  the  bank,  as  its  general  agent  in  the  nego- 
tiation, management,  and  disposal  of  them.  Prima  facie, 
therefore,  he  must  be  deemed  to  have  authority  to  transfer 
and  indorse  negotiable  securities,  held  by  the  bank,  for  its 
use  and  in  its  behalf.  No  special  authority  for  this  purpose  is 
necessary  to  be  proved.  If  any  bank  chooses  to  depart  from. 
this  general  course  of  business,  it  is  certainly  at  liberty  so  to 
do;  but  in  such  case  it  is  incumbent  on  the  bank  to  show  that 
it  has  interposed  a  restriction,  and  that  such  restriction  is 
known  to  those  with  whom  it  is  in  the  habit  of  doing  busi- 
ness."^ It  follows  that  where  a  cashier  makes  a  negligent  or 
fraudulent  use  of  this  power,  the  loss  will,  as  between  the  bank 
and  an  innocent  holder  of  the  paper,  fall  upon  the  bank.' 


'  Potter  V.  Merchants'  Bank,  28 
N.  Y.  641 ;  s.  c.  86  Am.  Dec.  273 ;  City 
Bank  v.  Perkins,  29  N.  Y.  554 ;  s.  c. 
86  Am.  Dec.  332;  Bank  of  State  v. 
Wheeler,  21  Ind.  90. 

^  Wild  V.  Bank  of  Passamaquoddy, 
3  Mason  (U.  S.),  505.  To  this  effect 
is  a  large  body  of  authorities.  See 
Fleckner  v.  Bank  of  United  States,  8 
Wheat.  (U.  S.)  338 ;  Folger  v.  Chase, 
18  Pick.  (Mass.)  63;  Hartford  Bank 
V.  Barry,  17  Mass.  93 ;  Bank  of  Gen- 
esee V.  Patchin  Bank,  19  N.  Y.  312; 
Everett  v.  United  States,  6  Porter 
(Ala.),  166;  s.  c.  30  Am.  Dec.  584; 
Lafayette  Bank  v.  State  Bank,  4  Mc- 
Lean, 208 ;  Bank  of  United  States  v, 
Dayis,  4  Oranch  0.  C.  533;  Elliot  v. 
Abbot,  12  N.  H.  549 ;  s.  c.  37  Am.  Dec. 
227;  Harper  v.  Calhoun,  7  How. 
(Miss.)  203 ;  Blain  v.  First  Nat.  Bank, 
5  Keporter,  33 ;  s.  c.  2  Cent.  L.  J.  46 ; 
16  Alb.  L.  J.  473 ;  West  St.  Louis  Sav- 
ings Bank  v.  Shawnee  County  Bank, 
95  U.  S.  557;  s.  c.  5  Eeporter,  33;  2 
Cent.  L.   J.   46;   16  Alb.  L.  J.  473; 


Merchants'  Ins.  Co.  v.  Chauvin ,  8  Eob. 
(La.)  49;  Eabb  v.  Boss  County  Bank, 
41  Barb.  (N.  Y.)  586;  Bissell  v.  First 
Nat.  Bank,  69  Pa.  St.  415 ;  MaxweU  v. 
Planters'  Bank,  10  Humph.  (Tenn.) 
507 ;  State  Bank  of  Ohio  v.  Fox,  3 
Blatchf.  (U.  S.)  431 ;  Farrar  v.  Oilman, 
19  Me.  440;  s.  c.  86  Am.  Dec.  766; 
Crocket  v.  Young,  1  Smedes  &  M. 
(Miss.)  241;  Holt  v.  Bacon,  25  Miss. 
567 ;  Cooper  v.  Curtis,  30  Me.  488 ;  St. 
Louis  Perpetual  Ins.  Co.  v.  Cohen,  9 
Mo.  416,  421 ;  Kimball  v.  Cleveland,  4 
Mich.  606;  Carey  v.  McDougald,  7 
Ga.  84;  Blair  v.  Mansfield  Bank,  2 
Flip.  (U.  S.)  Ill ;  Haynes  v.  Beckman, 
6  La.  An.  224 ;  Young  v.  Hudson,  99 
Mo.  102;  s.  c.  12  S.  W.  Eep.  632. 

*  Post,  §  4930.  Houghton  v.  First 
Nat.  Bank,  26  Wis.  663 ;  «.  c.  7  Am. 
Eep.  107 ;  Bank  of  New  York  v.  Musk- 
ingum Branch  Bank,  29  N.  Y.  619; 
overruling  Bank  of  State  v.  Farmers' 
Branch,  36  Barb.  (N.  Y.)  332;  City 
Bank  v.  Perkins,  29  N.  Y.  554;  8.  c.  86 
Am.  Dec.  332. 
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§  4790.  May  Transfer  the  IN'e^otiable  Funds  of  the  Bank 
in  Payment  of  its  Debts.  —  In  a  leading  case  on  this  subject 
in  the  Supreme  Court  of  the  United  States,  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  said:  "  The  cashier  ia 
usually  intrusted  with  all  the  funds  of  the  bank,  in  cash, 
notes,  bills,  etc.,  to  be  used  from  time  to  time,  for  the  ordi- 
nary and  extraordinary  exigencies  of  the  bank.  He  receives 
directly,  or  through  the  subordinate  officers,  all  moneys  and 
notes.  He  delivers  up  all  discounted  notes  and  other  prop- 
erty, when  payments  have  been  duly  made.  He  draws  checks 
from  time  to  time,  for  monej's,  wherever  the  bank  has 
deposits.  In  short,  he  is  considered  the  executive  officer, 
through  whom,  and  by  whom,  the  whole  moneyed  operations 
of  the  bank,  in  paying  or  receiving  debts,  or  discharging,  or 
transferring  securities,  are  to  be  conducted.  It  does  not  seem 
too  much,  then,  to  infer,  in  the  absence  of  all  positive  restric- 
tions, that  it  is  his  duty,  as  well  to  apply  the  negotiable  funds 
as  the  moneyed  capital  of  the  bank  to  discharge  its  debts  and 
obligations."'  These  views  have  met  with  approval  in  many 
subsequent  cases; ^  and  the  prevailing  opinion  seems  to  be 
that  the  cashier  of  a  bank  has  power,  in  the  course  of  his 
ordinary  duties,  to  transfer  the  securities  of  the  bank  in  pay- 
ment of  its  debts.* 

§  4791.  Such  Transfers  Presumptively  Valid.  —  "  The  acts 
of  a  cashier,"  said  Mr.  Justice  Story,  "  done  in  the  ordinary 
course  of  the  business  actually  confided  to  such  an  officer,  may 
well  be  deemed  prima /acte  evidence  that  they  fell  within  the 
scope  of  his  duty."  *     In  other  words,  it  will  not  be  inferred 

'  Flecknerji.Baak  of  United  States,  Wild   v.    Passamaquoddy    Bank,    3 

8  Wheat.  (IT.  S.)  338,  858.  Mason  (U.  S.),505;  Carly».  Giles,  10 

*  Everett  v.  United  States,  6  Port.  Ga.  9 ;  Sturges  v.  Bank  of  Oircleville, 

(Ala.)  166;  s.  c.  30  Am.  Dec.  584,  587  ;  11    Ohio   St.  153;  «.  c.  78  Am.  Dec. 

and  other  cases  cited  to  the  preced-  296 ;  Cooper  v.  Curtis,  30  Me.  488. 

ing  section.  '  Fleclzner    v.    Bank     of    United 

>  Kimball  v.  Cleveland,  4  Mich.  States,    8  Wheat.   (U.  S.)    338,  358; 

606;   Crocket   v.    Young,    1    Smedes  Wild   v.     Passamaquoddy    Bank,    3 

&  M.   (Miss.)   241;    Lafayette  Bank  Mason  (U.  S.),  605. 
ti.  State  Bank,  4  McLean  (U.  S.),  208; 
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^vithout  proof  that  a  cashier  has  abused  his  powers  by 
improperly  transferring  the  credits  of  the  bank;  but  in  the 
•absence  of  any  evidence  specially  characterizing  the  transac- 
tion, it  will  be  intended  that  the  transfer  was  made  for  some 
legitimate  purpose.  In  the  absence  of  such  evidence,  the  con- 
olusion  of  the  law  would  be  favorable  to  the  legality  of  tlie 
indorsement,  for  the  reason  that  such  an  act  falls  within  the 
=scope  of  the  powers  ordinarily  conferred  upon  such  an  officer. 
This  inference,  however,  would  not  be  conclusive,  and  it 
"would  be  competent  for  the  party  sued  to  controvert  the  fair- 
ness of  the  transfer,  by  showing  that  it  was  not  made  in  the 
Tegular  course  of  business,  and  that  it  was  made  in  prejudice 
■of  the  rights  and  interests  of  the  bank.  Where  this  is  the 
■case,  no  title  passes  to  the  assignee,  and,  secondly,  no  action 
npon  the  security  transferred  can  be  maintained  by  him.' 
The  sound  view,  founded  upon  general  commercial  usage,  of 
■which  the  courts  take  judicial  notice,  then  is,  that  the  indorse- 
■■ment  of  a  cashier  upon  the  bills  receivable  of  a  bank  is  pre- 
sumptive  evidence  of  his  authority  from  the  bank  to  indorse 
them.^  But  the  presumption  is  even  broader;  and  it  is  a 
«ound  conclusion  that,  in  the  absence  of  any  proof  that  the 
■charter  of  a  bank  contains  any  restriction  on  the  power  of 
the  bank  to  negotiate  or  indorse  notes  or  bills  of  exchange,  or 
on  the  authority  of  its  cashier  to  indorse  such  negotiable 
paper  for  the  bank,  the  presumption  is  that  the  hank  has  power 
■and  its  cashier  authority  to  indorse  such  paper.' 

§  4792.  I^xtent  to  Whicli  This  Power  has  been  Upheld.  — 

■Such  being  the  nature  of  this  power,  and  the  strength  of  the  pre- 
ifiumption  in  support  of  it,  it  has  been  held  not  competent  to  show 
that  such  transfer  is  void,  by  proof  that  it  was  made  after  the  boiird 
of  directors  had  resigned,  and  when  the  presidency  of  the  bank  liad 
i)een  assumed  by  a  person  who  was  neither  an  officer  nor  a  director. 
Such  a  transfer,  made  under  such  circumstances,  is  valid  in  law; 
'but  evidence  was  held  admissible,  under  the  allegations  of  fraud 

'  Everett  v.  United  States,  6  Port.  *  Harper    v.    Calhoun,  7     How. 

<Ala.)  166 ;  s.  c.  30  Am.  Dec.  584, 588.      (Miss.)  203. 

"  Eobb  V.  Eoss  County  Bank,  41  Barb.  (N.  Y.)  586. 
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in  the  bill,  to  prove  the  resignation  of  the  directors,  and  the  usurp- 
ing of  the  presidency  by  such  person,  upon  the  issue  of  fraud  ii> 
fact.*  And  where  a  bank,  just  before  the  expiration  of  its  corporate- 
existence,  by  its  cashier,  indorsed  and  assigned  to  a  trustee  for  the 
stockholders  all  unpaid  paper  belonging  to  the  bank,  it  was  held 
that  the  assignment  was  valid,  and  the  trustee  might  sue,  after  th& 
expiration  of  the  bank  charter,  on  paper  so  indorsed  to  him.' 

§  4793.  Exceptional  View  that  He  has  Ko  Such  Implied 
Power.  —  Contrary  to  the  foregoing,  it  has  been  held  by  one  court 
that  a  cashier  of  a  bank  has  no  general  power  to  transfer  negotiable- 
securities  held  by  the  bank  by  his  indorsement  merely,  except  in- 
cases of  nominal  transfers  for  the  purposes  of  collection  or  transmis- 
sion. In  order  to  make  his  indorsement,  transferring  for  all  pur- 
ppses  the  title  of  the  bank  to  a  negotiable  instrument,  valid,  a. 
previous  authorization  of  the  board  of  directors  in  regular  meeting; 
is  said  to  be  necessary.^  In  a  later  case  in  the  same  court  thi» 
doctrine  was  reaffirmed.*  So,  it  is  held  in  West  Virginia  that  the- 
cashier  of  a  bank  has  no  implied  authority  to  assign  its  discounted) 
notes  and  bills  to  a  depositor  in  payment  of  his  deposit.*  So,  iit- 
lowa  it  has  been  held  that  the  cashier  of  a  bank  has  no  ex  officio- 
power  to  pay  a  depositor  by  transferring  notes  to  him,  but  that  the- 
depositor  will  be  regarded  as  holding  the  notes  or  their  proceeds  in. 
trust  for  the  bank,  when  garnished  by  its  creditors.* 

§  479i.  His  Power  to  Ke-discount.  —  It  is  believed  that 
the  powers  of  this  officer  cannot  be  thus  confined.  His  power, 
for  example,  to  re-discount  the  negotiable  paper  of  his  bank, 
in  the  course  of  its  business,  would  seem  to  be  clear.     In  an 

1  Carey  v.  Giles,  10  Ga.  9.  counted  bills  and  notes  of  the  bank. 

'  Cooper  V.  Curtis,  30  Me.  488.  It  would  be  a  dangerous  power  indeed 

'  Elliot  V.  Abbot,   12  N.  H.  549;  to  repose  in  an  officer  of  the  bank.   It 

«.  c.  37  Am.  Dec.  227.  would  put  a  large  part  of  the  property 

*  Corser  v.  Paul,  41  N.  H.  24 ;  s.  c.  of  the  bank  under  the  absolute  con- 
77  Am.  Dec.  753.  trol  of  the  cashier  or  other  officer 

*  Lamb  V.  Cecil,  25  W.  Va.  288;  exercising  such  power ;  and  he  might,. 
Lamb  v.  Pannell,  25  W.  Va.  298.  for  his  own  use,  dispose  of  such  prop- 
Johnson,  J.,  in  writing  the  opinion  erty  and  pass  good  title  thereto.'* 
of  the  court  said:  "I  can  find  no  Lamb  «.  Cecil,  25  W.  Va.  288,  294. 
authority  which  holds  that  the  '  Schneitman  v.  Noble,  75  Iowa, 
cashier,  without  the  authority  from  120;  s.  c.  9  Am.  St.  Rep.  467;  39- 
the  directors,  can  dispose  of  the  dis-  N.  W.  Eep.  224. 
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emergency,  it  may  be  highly  essential  to  the  preservation  of 
the  credit  of  the  institution  that  he  should  possess  this  power, 
and  certainly  banking  operations  are  thereby  greatly  facili- 
tated. That  this  is  a  power  which  will  be  implied  on  the- 
part  of  the  cashier  seems  to  be  established  by  ample  authority.* 

§  4795.  This  Power  not  Abridged  by  General  Liang'uage  In 
Charter.  —  This  power  of  the  cashier  does  not  seem  to  be- 
abridged,  even  where  the  act  incorporating  the  bank  declares- 
that  "  the  funds  of  the  company  shall  in  no  case  be  liable  for 
any  contract  or  engagement  whatever,  unless  the  same  shall' 
be  signed  by  the  president  and  countersigned  by  the  cashier 
of  the  corporation."  In  such  cases  courts  have  refused  to- 
consider  the  clause  applicable  to  such  contracts  or  engage- 
ments as  occur  in,  or  are  necessary  to,  the  ordinary  busiuess- 
of  a  cashier,  such  as  drawing  or  indorsing  bills  of  exchange- 
and  drafts.  "These  acts,"  said  one  court,  " appertain,  accord- 
ing to  commercial  law  and  usage,  to  the  office  of  a  cashier."  ^ 

§  4796.  Implied  Po-wer  to  Assign  Stock  Certificates.  —  As. 

the  lending  of  money  on  stock  certificates  as  collateral  security,, 
and  the  consequent  transfer  of  such  certificates,  is  a  part  of 
the  ordinary  business  of  banking,  the  indorsing  of  such  cer- 
tificates, in  order  to  transfer  them, is  a  part  of  the  ordinary- 
business  of  the  cashier  of  a  bank,  and  his  authority  to  make- 
such  indorsements  is  implied  in  law.^  Shares  of  corporate- 
stock  are  sold  in  open  market,  like  negotiable  bonds  and  other- 
securities,  and  form  a  basis  of  commercial  transactions.  Al- 
though stock  certificates  are  neither  in  form  nor  in  character 
negotiable  paper,  they  approximate  to  it  as  nearly  as  practica- 

'  West  St.  Louis  Sa-vings  Ba-nk  v.  '  Ante,  §  4741;  Merchants'  Bank, 
Sha-wnee  County  Bank,  95  U.  S.  557 ;  v.  Central  Bank,  1  Ga.  418,  430 ;  s.  c. 
Houghton  V.  First  Nat.  Bank,  26  Wis.  44  Am.  Dec.  665 ;  Carey  v.  McDou- 
663;  s.  c.  7  Am.  Eep.  107;  Bank  of  gald,  7  Ga.84.  See  also  Jones  i;.  Haw- 
State  V.  Wheeler,  21  Ind.  90;  Crocket  kins,  17  Ind.  550;  Allison  w.  Hubbell, 
V.  Young,  1  Smedes  &  M.  (Miss.)  241 ;  17  Ind.  559,  560. 

Kimball  v.  Cleveland,  4  Midi.  606.  *  Matthews  v.  Massachusetts  Nat» 

See  also  Peninsula  Bank  v.  Hanmer,  Bank,  1  Holmes  (U.  S.),  396. 


14  Mich.  208 ;  Carey  v.  Giles,  10  Ga.  9. 
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ble;*  since, by  means  of  powers  of  attorney  executed  in  blank, 
«nd  attached  to  them,  they  pass  from  hand  to  hand,  like  negoti- 
-able  paper  payable  to  the  bearer.'  Assignments  of  stock  certifi- 
■cates,  therefore,  fall  within  the  rule  of  a  preceding  section 
with  reference  to  the  indorsement  of  negotiable  instruments; 
and  such  an  assignment,  when  executed  by  the  cashier,  binds 
the  bank  the  same  as  his  indorsement  of  negotiable  paper.' 
:Such  an  indorsement  carries  with  it  an  implied  warranty  on 
the  part  of  the  bank  of  the  genuineness  of  the  certificate,  and 
that  the  act  of  the  cashier  in  signing  it  is  the  act  of  the  bank. 
When,  therefore,  a  bank  received  as  collateral  security  a  cer- 
tificate which  had  been  raised  by  a  forgery  from  two  to  two 
.hundred  shares,  and  retransferred  it  after  the  payment  of  the 
loan,  by  its  cashier's  indorsement,  and  afterwards,  with  this 
indorsement  upon  it,  it  came  into  the  hands  of  an  innocent 
purchaser,  the  bank  was  held  liable  to  make  good  his  loss.^ 

§  4797.  Indorsement  by  Clerk  Temporarily  Acting:  in 
."Place  of  Cashier.  —  A  mere  clerk,  acting  as  cashier  in  the 
.absence  of  that  officer,  has  no  authority  to  transfer  any  of  the 
notes  or  securities  of  the  bank,  unless  such  authority  has 
l)een  given  him  by  the  directors.  The  cashier  cannot  clothe 
such  clerk  with  any  more  of  his  power  than  is  necessary  to 
■enable  the  latter  to  carry  on  the  usual  and  ordinary  business 
of  the  bank.  A  clerk,  thus  intrusted,  has  power  to  transmit 
notes  owned  by  the  bank,  or  held  by  it  for  collection  and  pay- 
.able  in  other  places,  or  at  other  banks,  to  its  agents,  for  that 
purpose;  to  indorse  such  paper  for  the  bank,  when  necessary; 
.and  to  vest  in  the  collecting  agents  such  title  as  is  necessary 
.and  proper  to  accomplish  that  object.     But  he  has  no  power 


1  Ante,  §  2353.  Wend.  (N.  Y.)  348;  s.  c.  34  Am.  Dec. 

2  Bank  v.  Lanier,  11  Wall.  (U.  S.)  317 ;  Bridgeport  Bank  v.  New  York  &c. 
.^69,  377 ;  Leitch  v.  Wells,  48 N.  Y.  585,  E.  Co.,  30  Conn.  231,  273. 

■613 ;  McNeil  v.  Tenth  Nat.  Bank,  46  "  Matthews  v.  Mass.  Nat.  Bank,  1 

IT.  Y.  325 ;  «.  c.  7  Am.  Eep.  341 ;  New  Holmes  (U.  S.),  396. 
York  &c.  E.  Oo.  v.  Schuyler,  34  N.  Y.  *  Matthews  v.  Massachusetts  Nat. 

41;  Kortright  v.  Buffalo  Commercial  Bank,  1  Holmes  (U.  S.),  896.    Com- 

£ank,  20  Wend.  (N.  Y.)  91;  s.  c.  22  pare  post,  §  4817. 
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to  transfer  any  other  or  higher  title  thereto,  and  the  ageuta 
will  not,  as  against  the  bank,  acquire  any  lien  on  the  notes, 
for  any  balance  due  from  the  bank.*  It  should  be  added  that, 
the  propositions  thus  stated,  on  the  authority  of  the  case  cited, 
in  the  margin, were  not  very  satisfactorily  determined,  because- 
other  and  more  important  circumstances  intervened  to  con- 
trol the  decision  of  the  case. 

I  4798.  No   Power  to    Indorse  His    Individual   Paper. — 

The  cashier  is  not  presumed  to  have  authority  to  use  his  official- 
indorsement  upon  his  individual  promissory  note.  Such  ar> 
indorsement,  being  for  the  personal  accommodation  of  the  cash- 
ier, is  unusual,  and  sufficient  to  put  a  discounting  bank  upon 
inquiry  as  to  the  authority  for  making  it.  Therefore,  if  a. 
contest  arises,  one  who  accepts  an  indorsement  of  this  char- 
acter must  prove  actual  authority  on  the  part  of  the  cashier- 
to  make  it  before  he  can  recover.  There  are  no  presumptions- 
in  favor  of  such  a  delegation  of  power.^ 

§  4799.  Nor  Draw  Checks  Officially  for  his  Individual 
Debt.  —  So,  if  one  who  is  the  cashier  of  a  bank  has  a  personal 
account  to  settle  with  brokers,  and  he  settles  it  by  drawing- 
drafts  upon  another  bank,  in  his  official  character  of  cashier 
of  his  own  bank,  they  are  charged  at  their  peril  with  the  duty 
of  ascertaining  whether  he  has  express  authority  so  to  do,  out^ 
side  of  that  implied  from  his  official  relations.' 

§  4800.  Nor  for  the  Accommodation  of  Third  Parties.  — 

It  may  be  stated,  however,  with  entire  confidence,  that  the 
cashier  of  a  bank  has  no  power  to  involve  its  funds  by  indors- 
ing or  accepting  for  the  accommodation  of  third  parties.  As 
already  seen,*  the  treasurer  of  a  corporation  has  no  such 
power;  nor  can  the  directors  themselves  involve  the  funds  of 
the  stockholders,  and  what  may  ultimately  become  a  trust  fund 

1  Potter  V.  Merchants'  Bank,  28  N.  Y.  641 ;  s.  c.  86  Am.  Dec.  273. 
'  West  St.  Louis  Savings  Bank  v.  '  Anderson  v.  Kissam,  35  Fed.  Eep» 

Shawnee  Co.  Bank,  95  U.  S.  557 ;  s.  c,      699. 
3  Dill.  (U.  S.)  403.  »  Ante,  §  4723. 

3597 


4  Thomp.  Corp.  §  4803.]     ministerial  officers  and  agents. 

for  creditors,  by  thus  obliging  strangers.^  But  as  cashiers 
have  a  general  power  to  indorse  negotiable  paper ,^  such  indorse- 
anents  would  be  good  against  the  bank  in  favor  of  an  innocent 
purchaser  of  the  paper  before  maturity.'  Thus,  it  has  been 
held  that  a  party  receiving  and  discounting,  6ona)idfi,  a  bill  of 
•exchange  dated  ten  days  previous,  payable  to  the  order  of 
■"A.  B.  Gas.,"  indorsed  "A.  B.  Gas.,"  inclosed  in  a  letter  dated 
at  the  banking-house  of  which  A.  B.  is  cashier,  and  signed 
■"A.  B.  Gas.,"  has  a  right  to  recover  on  such  bill  as  against 
the  banking-house,  although  the  bill  was  indorsed  for  the 
accommodation  of  a  third  party,  and  not  for  the  benefit  of 
the  banking-house.* 

§  4801.  Whether  Indorse  on  the  Street  Outside  of  Busi- 
ness Hours.  —  There  is  judicial  authority  in  favor  of  the 
proposition  that  circumstances  may  exist  under  which  an 
indorsement  made  by  the  cashier  of  a  private  bank  on  the 
■street,  outside  of  banking  hours,  will  bind  the  bank.^ 

§  4802.  Manner    of   Making    Cashier's    Indorsements.  — 

It  is  familiar  law  that  where  one  person  executes  a  contract 
as  agent  for  another,  he  must,  either  in  the  body  of  the  con- 
tract or  in  the  signature,  clearly  indicate  that  it  is  the  contract 
■of  the  principal,  and  not  that  of  himself;  otherwise  he  will 
make  himself  personally  liable  thereon.^  Thus,  if  a  contract 
is  simply  signed  "A.  B.,  agent  for  C.  D.,"  and  it  is  not  stated 
in  the  body  of  the  contract  that  it  is  C.  D.,  and  not  A.  B.,  who 
is  the  contracting  party,  A.  B.  will  become  liable  on  the  con- 
tract; the  words  "  agent  for  C.  D.,"  following  his  signature, 
will  be  rejected  as  surplusage.  But  usage  has  introduced  an 
€xception  to  this  rule  in  the  case  of  indorsements  made  by 
cashiers  and  presidents  of  banking  corporations.'     It  is  suf- 

'  Post,  §5  5721,  5739. 

'  Ante,  §  4741.  that  it  was  the  custom  of  private  bank- 

'  Post,  5  5737.  era  to  accommodate  each  other  before 

*  Bank  of  Genesee  v.  Patchin  Bank,  and  after  banking  hours  in  that  way, 

19  N.  Y.  312.  Compare  ante,  §  4744. 

»  Bissell  V.  First  Nat.  Bank,  69  Pa.  «  Post,  §  5128. 

St.  415.   The  chief  circumstances  were  '  Post,  §  5129. 
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ficient  for  them  to  sign  their  names  upon  the  back  of  the 
instrument,  with  the  usual  abbreviation  indicating  their 
office:  thus,  in  the  case  of  an  indorsement  by  a  cashier, 
■"A.  B.,  Cash.,"  and,  in  case  of  an  indorsement  by  the  presi- 
dent of  the  bank,  "  C.  D.,  Pres."  Such  an  indorsement  is 
held  to  be  the  act  of  the  corporation,  and  the  cashier  or  presi- 
■dent  is  not  rendered  personally  liable.*  If  the  indorsement 
is  not  sufficiently  certain,  the  indorsee  has  the  right  to  prefix 
ihe  name  of  the  corporation.^  Even  where  the  abbreviated 
title  of  the  office  is  omitted,  and  the  indorsement  contains 
nothing  but  the  signature,  slight  circumstances  will  let  in 
parol  evidence  explaining  the  real  character  of  the  indorse- 
ment.' On  the  other  hand,  carrying  out  tlie  same  rule,  a 
promissory  note  or  bill  of  exchange  made,  drawn,  or  indorsed 
to  one  as  cashier,  witliout  further  signature,  may  be  regarded 
.as  the  property  of  the  bank  of  which  he  is  the  cashier;  at 
least,  parol  evidence  will  be  admitted  to  show  that  it  was  in- 
tended as  a  promise  to  the  corporation,*  though  the  cashier 


^  Folger  V.  Chase,  18  Pick.  (Mass.), 
■63 ;  Northampton  Bank  v.  Pepoon,  11 
Mass.  288;  Farmers'  &c.  Bank  v. 
Troy  City  Bank,  1  Doug.  (Mich.)  457; 
Bank  of  Genesee  v.  Patchin  Bank,  13 
N.  y.  309;  Eobb  v.  Boss  County 
Bank,  41  Barb.  (N.  Y.)  586;  Bank  of 
.New  York  v.  Muskingum  Branch 
Bank,  29  N.  Y.  619 ;  Elwell  v.  Dodge, 
53  Barb.  (N.  Y.)  836;  Babcock  v. 
Beman,  11  N.  Y.  200;  Clark  v.  Tit- 
■comb,  42  Barb.  (N.  Y.)  122;  Nicholas 
V.  Oliver,  36  N.  H.  218 ;  Houghton  v. 
First  Nat.  Bank,  26  Wis.  663 ;  s.c.7 
Am.  Eep.  107 ;  Mott  v.  Hicks,  1  Cow. 
(N.  Y.)  513;  g.  c.  13  Am.  Rep.  550. 
•Compare,  however,  Fiske  v.  Eldridge, 
12  Gray  (Mass.),  474;  Towne  v.  Bice, 
122  Mass.  67.  As  to  the  form  in 
Tyhich  indorsement  must  be  made, 
little  need  be  said.  The  most  exact 
iorm  is  to  write  the  name  of  the  bank 
first,  followed  by  that  of  the  cashier, 
with  the  title  of   his   office.     This 


plainly  indicates  an  indorsement  by 
the  corporation  through  its  agent. 
But  many  other  forms  are  sufficient. 
As  stated  by  the  court  in  State  Bank 
of  Ohio  V.  Fox,  3  Blatchf.  (U.  S.)  431, 
433 :  "  The  usage  is  universal  for  the 
presidents  and  cashiers  of  incorpo- 
rated companies,  acting  as  the  exec- 
utive officers  and  agents  of  such 
companies,  to  make,  in  their  behalf, 
indorsements  and  transfers  of  ne- 
gotiable paper,  by  simply  indorsing 
their  names,  with  the  additions  of 
their  titles  of  office." 

"  Folger  V.  Chase,  gwpra. 

'  Bank  of  TJtica  ti.  Magher,  18 
Johns.  (N.  Y.)  341;  Mechanics'  Bank 
V.  Bank  of  Columbia,  5  Wheat. 
(U.  S.)  326,  334. 

*  Baldwin  ».  Bank  of  Newburg,  1 
Wall.  (U.  S.)  234;  Bank  of  United 
States  V.  Davis,  2  Cranch  0.  C. 
(U.  S.)  533;  Woodstock  Bank  v. 
Downer,  27  Vt.  482 ;  ».  c.  65  Am.  Dec, 
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may  maintain  an  action  personally  upon  the  instrument/  and 
so  may  the  bank  under  modern  conceptions.^ 

§  4803.  His  Power  to  Accept. — Bearing  in  mind  the  posi- 
tion of  the  cashier  as  the  executive  officer  of  the  bank,  it  is- 
evidently  within  the  scope  of  his  authority,  and  a  part  of  his. 
duty,  to  accept  all  bills  drawn  upon  the  bank  by  depositors,, 
provided  there  are  sufficient  funds  on  deposit  for  this  pur- 
pose.'' Obviously,  he  cannot,  without  a  breach  of  duty,  accept- 
such  bills  for  the  mere  accommodation  of  the  drawer;  but  the- 
holder  may,  nevertheless,  recover  upon  a  bill,  although  the- 
cashier  has  abused  his  trust  in  accepting  it,  provided  he  be- 
innocent  of  any  privity  to  the  fraudulent  transaction,  and 
not  affected  by  notice,  actual  or  constructive,  that  in  accepting- 
the  bill  the  cashier  exceeded  his  powers.* 

§  4804.  Power  to  Sell  Bills  of  Exchange  and  Indorse  to- 
Transfer.  —  It  is  also  within  the  power  of  the  cashier  to  sell 
bills  of  exchange  of  which  the  bank  is  the  holder,  for  the  pur- 
pose, as  stated  by  Mr.  Justice  Story,  of  providing  for  the  ordi- 
nary and  extraordinary  exigencies  of  the  bank;^  and,  as  a. 
necessary  iucident  of  this  power,  he  may  indorse  such  bills^ 
and  by  his  indorsement  he  passes  the  title  of  the  bank  to  the- 
purchaser.* 

210 ;  First  Nat.  Bank  v.  Hall,  44  "  Farmers'  &c.  Bank  v.  Troy  City 
N.  Y.  395;  s.  c.  4  Am.  Rep.  698;  Bank,  1  Doug.  (Mich.)  457.  But  see- 
Williamson  v.  Mason,  12  Hun  (N.  Y.),  Pendleton  v.  Bank  of  Kentucky,  1  T-. 
97,  104;  Barney  ».  Newcomb,  9  Gush.  B.  Mon.  (Ky.)  171,  179. 
(Mass.)  46;  Watervliet  Bank  v.  *  Farmers'  &c.  Bank  v.  Troy  City- 
White,  1  Denio  (N.  Y.),  608;  Wright  Bank,  supra;  ante,  §  4800;  post, 
V.  Boyd,  3  Barb.  (N.  Y.)  523 ;  Pratt  v.  ^  5739,  5740. 

TopekaBank,  12Kan.  570;  Stamford  '  Fleckner    v.    Bank    of     ITnited. 

Bank  v.  Ferris,  17  Conn.  259;  Erwin  States,  8  Wheat.  (TJ.  S.)  338,  360. 
V.  Branch  Bank,  14  Ala.  307.  '  Wild  v.  Bank  of  Passamaquoddy^, 

1  The  Thames,  7  Blatchf.  (U.  S.)  3  Mason  (U.  S.),  505;  Farmers'   &c. 

226.     Compare  Olcott  v.  Kathbone,  5  Bank  v.  Troy   City  Bank,.  .1  Doug.. 

Wend.   (N.  Y.)  490.     See,  however,  (Mich.)  457;  Eobb  v.  Boss  County- 

Oorser  v.  Paul,  41  N.  H.  24;  s.  c.  77  Bank,  41  Barb.  (N.  Y.)  586;  Lafay- 

Am.  Dec.  753 ;    and  Elliot  v.  Abbot,  ette  Bank  v.  State  Bank,  4  McLean 

12  N.  H.  549 ;  s.  c.  37  Am.  Dec.  227.  (U.  S.),  208;  City  Bank  v.  Perkins,  4= 

»  Ante,  «  4759.  Bosw.  (N.  Y.)  420. 
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§  4805.  His  Power  to  Guarantee  Such  Bills. — A  reason- 
able incident  of  the  power  to  sell  bills  of  exchange  for  the 
bank  is  the  power  to  guarantee,  in  behalf  of  the  bank,  the 
goodness  of  the  paper  so  sold.  Hence,  it  has  been  held  that 
a  statement  made  by  the  cashier  of  a  bank,  in  the  selling  of 
a  bill  of  exchange,  that  the  bill  is  perfectly  safe,  is  such  a 
warranty,  or  representation  in  the  nature  of  a  warranty,  as 
will  bind  the  bank.  The  bank  cannot,  upon  a  principle 
familiar  in  the  law  of  agency,  keep  the  proceeds  of  the  sale 
and  repudiate  the  means  used  by  its  cashier  to  effect  it.^ 

§  4806.  liiability  of  the  Bank  for  Ms  Fraudulent  Indorse- 
ments.—  It  is  evident  that  the  power  of  indorsement  pos- 
sessed by  the  cashier  may  be  fraudulently  used,  to  the  injury 
of  the  bank  or  the  indorsee.  In  such  cases,  as  between  the 
bank  and  a  bona  fide  holder  of  paper  for  value,  the  loss  falls 
upon  the  bank.  It  is  one  of  those  frauds  by  an  agent,  in  or 
pertaining  to  the  business  of  the  principal,  for  which  the 
latter  must  be  responsible  to  innocent  third  persons.  Thus, 
the  cashier,  in  excess  of  his  authority,  uses  his  official  in- 
dorsement for  the  accommodation  of  a  customer  of  the  bank, 
and  such  customer  indorses  the  note  to  a  confederate,  who 
discounts  it  with  persons  having  no  knowledge  of  the  unlaw- 
ful act  of  the  cashier.  The  note  itself  gives  no  information 
of  anything  irregular  in  the  cashier's  indorsement,  and 
therefore  the  bank  will  be  responsible  to  these  bona  fide  hold- 
ers as  upon  a  regular  indorsement.^  In  another  case,  a  note 
executed  by  the  defendant  to  a  bank  was  indorsed  and  trans- 
ferred by  the  cashier  of  such  bank  to  another  bank,  ostensibly 
as  collateral  security  for  a  loan  made  by  a  third  bank  to  the 
first.  The  cashier  really  procured  this  loan  for  his  own  use, 
but  secretlj'  and  fraudulently  indorsed  the  note  as  above 
stated.  The  first  bank  becoming  insolvent,  the  creditor  bank 
brought  suit  against  the  defendant,  the  maker  of  the  note. 

'  Sturges  V.  Bank  of  Circleville,  11  Wis.  663;  s.  c.  7  Am.  Eep.  107;  post, 
Ohio  St.  153;  «.  c.  78  Am.  Dec.  296.  §  5746. 

"  Houghton  V.  First  Nat.  Bank,  26 
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The  court  held  that,  as  between  the  maker  and  the  plaintiffs, 
no  question  could  arise  as  to  the  cashier  having  acted  in 
excess  of  his  authority.  The  plaintiffs,  having  acted  in  good 
faith,  believed  that  they  were  in  fact  dealing  with  the  bank, 
and  with  no  one  else,  and  took  the  note  without  any  notice  or 
suspicion  of  any  fraudulent  conduct  or  action  in  excess  of 
authority  on  the  part  of  the  cashier.' 

§  4807.  And  for   his    Negligent   Indorsements  in    Blank. 

So,  a  bank,  acting  as  the  collecting  agent  of  another  bank, 
may,  through  the  carelessness  of  the  cashier  of  the  former 
and  the  fraud  of  the  cashier  of  the  latter,  impose  a  liability 
upon  it,  —  as  where  this  officer  indorsed  a  bill  of  exchange  to 
a  bank  for  collection,  but  indorsed  it  in  blank.  The  cashier 
of  the  collecting  bank,  in  violation  of  the  trust,  took  this  bill 
before  maturity  and  pledged  it  as  collateral  security  for  a 
loan  to  his  bank.  Upon  the  insolvency  of  the  latter  bank, 
the  former  was  held  liable  upon  this  blank  indorsement.^ 

Article  IV.     His   Power  Touching  Certificates  of  De- 
POSIT  AND  the  Certification  of  Checks. 

'  Section  Section 

4812.  Cashier  may  issue  certificates  of  lently  raised  either  before  or 

deposit.  after  certification. 

4813.  Draw  and  sign  checks.  4818.  What    circumstances  will    ap- 

4814.  The  power  to  certify  checks.  prise  holder  of  want  of  power 

4815.  This    power    judicially    estab-  to  certify. 

lished.  4819.  Bank  liable  where  check  fraud- 

4816.  Bank     bound    by    a    fraudu-  ulently  certified  by  its  teller 

lent    over  -  certification      of  for  his  own  purposes, 

checks.  4820.  View  that  an  assistant  cashier 

4817.  Not  liable  where  check  fraudu-  has  not  this  power. 

§  4812.  Cashier  may  Issue  Certificates   of  Deposit.  —  The 

receipt  of  the  cashier,  given  to  a  depositor,  is  evidence  of  a 

*  Oity  Bank  v.  Perkins,  29  N.  Y.  a  prior  decision  of  the  Supreme  Court 

554 ;  «.  c.  86  Am.  Dec.  332 ;  4  Bosw.  of  New  York,   presenting  the  same 

(N.  Y.)  420.  facts:    Bank    of    State    v.  Farmers' 

■'  Bank  of  New  York  i;.  Muskingum  Branch,  36  Barb.  (N.  Y.)  832. 
Branch  Bank,  29  N.  Y.619,  overrules 
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<3eposit,  to  charge  the  bank.*  This  may  be  assumed  to  include 
the  power  to  give  what  is  called  a  certificate  of  deposit, — a 
power  which  is  understood  to  be  unquestioned.''  Certificates 
of  deposit  occupy  an  office  in  business  somewhat  similar  to 
the  certification  of  checks  and  to  letters  of  credit.  Their 
•effect  is  to  certify,  to  whom  it  may  concern,  that  the  person 
aiamed  in  the  certificate  has  a  certain  amount,  in  the  bank 
issuiug  it,  to  his  credit.  On  the  principles  elsewhere  stated 
with  reference  to  the  certification  of  checks,  it  must  follow 
that  if  the  cashier  of  a  bank  issues  a  false  certificate  of  deposit, 
■whereby  an  innocent  third  person  is  deceived  to  his  preju- 
■dice,  the  bank  will  be  liable  to  make  good  its  certificate  to 
iiim.* 

§  4S13.  Draw  and  Sign  Checks. —  The  cashier  is  the  proper 
"Officer  of  the  bank  to  draw  and  sign  checks  against  its  funds 
in  the  hands  of  other  banks  or  bankers;^  and  a  bank  is  liable 
-on  a  check  drawn  by  its  cashier  alone,  in  due  course  of  busi- 
ness, notwithstanding  a  clause  in  its  charter,  providing  that 
■"all  bills,  bonds,  notes,  and  every  contract  on  behalf  of  the 
■company,  shall  be  signed  by  the  president  and  countersigned 
^nd  attested  by  the  cashier,  and  that  the  funds  of  the  com- 
ipany  shall  in  no  wise  be  held  responsible  for  any  contract, 
'Unless  the  same  be  executed  as  aforesaid."^  Although  the 
authority  of  the  cashier  to  bind  the  bank  either  by  the  issue 
■of  certificates  of  deposit  or  by  giving  his  chech  as  cashier,  in  a 
matter  pertaining  to  the  business  of  the  bank,  does  not  seem 
;to  be  questioned,  yet,  as  we  shall  presently  see,  as  to  his  power 
to  bind  the  bank  by  certifying  depositors'  checks,  there  is 
«ome  contrariety  of  decision." 


'  State  Bank  «.  Kain,Breese  (111.),  *  Merchants'  Bank  ».  State  Bank, 

75.  10  Wall.  (U.  S.)  604,  650. 

"  Barnes  v.  Ontario  Bank,  19  N.  Y.  *  Northern    Bank   v.  Johnson,   6 

152;   Mussey  v.  Eagle  Bank,  9  Met.  Ooldw.  (Tenn.)88. 

■(Mass.)  306.  *  The  use  of  the  cashier's  check  is 

'  Barnes  v.  Ontario  Bank,  19  N.  Y.  illustrated  by  the  evidence  in  a  lead-! 

152,    156;    Armstrong    v.    American  ing  case:    Merchants'  Bank  v.  State 

JExch.  Nat.  Bank,  133  U.  S.  433.  Bank,  10  Wall.  (U.  S.)  604.     "There 
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§  4814.  The  Power  to  Certify  Checks.  —  The  certification, 
by  the  cashier  of  a  bank,  of  a  check  of  one  of  its  customers,  is 
in  itself  nothing  more  than  a  means  of  conveying  a  notifica- 
tion to  the  person  to  whom  the  check  is  to  be  offered  that  the 
customer  has  on  deposit  funds  sufficient  to  meet  the  check. 
Looking  at  it  in  this  way,  such  a  power  would  obviously  seem 
to  reside  in  the  cashier  of  every  bank.  But  when  the  conse- 
quences to  which  the  exercise  of  this  power  may  lead  are  con- 
sidered, the  question  assumes  a  different  aspect.  It  is  seert 
that  the  existence  of  this  power  carries  with  it  an  unlimited 
power  to  pledge  the  credit  of  the  bank.  Experience  has  shown 
that  this  is  the  most  dangerous  power  which  can  be  confided 
to  cashiers  and  tellers,  and  in  every  well-regulated  bank  an 
efifort  is  made  to  place  checks  upon  its  exercise.^    These  checks 


was  opened  on  the  books  of  the  bank 
one  general  account  with  the  cashier, 
in  which  all  the  debits  and  credits 
arising  out  of  them  were  entered  to 
Ms  debit  or  credit.  These  transac- 
tions, thus  entered  on  the  books, 
embraced  the  giving  of  checks  in 
lieu  of  bills  where  discounts  were 
made ;  giving  checks  for  the  purchase 
of  exchange ;  giving  checks  for  money 
borrowed  of  other  banks."  Ibid.,  607. 
'  In  Merchants'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)  604,  the  cash- 
ier of  a  bank  fraudulently  certified 
checks  to  the  amount  of  $600,000, 
when  the  drawers  had  no  funds  on 
deposit,  and  yet  the  validity  of  these 
checks,  in  the  hands  of  a  bona  fide 
holder  for  value,  was  sustained.  The 
policy  of  upholding  this  power  was 
ably  vindicated  by  Mr.  Justice  Swayne 
in  giving  the  opinion  of  the  court  in 
Merchants'  Bank  v.  State  Bank,  10 
"Wall.  (U.S.)  604,  647,  —  a  case  of  great 
importance,  owing  to  the  vast  amount 
at  stake,  and  to  the  eminent  counsel 
employed  in  it.  He  pointed  out  that, 
great  as  are  the  hazards  to  the  funds 
of  a  bank  through  this  practice,  its 
funds  would  be  put  to  greater  hazards 
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if  they  should  be  daily  conveyed  along- 
the  streets  to  other  banks  in  the  pay- 
ment of  debts.  He  said  that  it  wa& 
computed  by  competent  authority 
that  the  average  daily  amount  of  cer- 
tified checks  in  use  in  the  city  of  New- 
York  throughout  the  year  was  not 
less  than  one  hundred  millions  of 
dollars.  And  he  added:  "  We  could 
hardly  inflict  a  severer  blo\^  upon 
the  commerce  and  business  of  the- 
country  than  by  throwing  a  doubt 
upon  their  validity."  He  cited,  irt 
support  of  the  conclusions  of  the- 
court  as  to  the  legal  effect  of  certified, 
checks,  the  following  cases :  Bickford. 
V.  First  Nat.  Bank,  42  111.  238 ;  s.  c- 
89  Am.  Dec.  436;  Willets  v.  Phoenix: 
Bank,  2  Duer  (N.  Y.),  121 ;  Barnet  v~ 
Smith,  30  N.  H.  256;  s.  c.  64  Am.. 
Dec.  290 ;  Meads  v.  Merchants'  Bank, 
25  N.  Y.  143;  s.  c.  82  Am.  Dec.  331; 
Farmers'&c.  BankD.Butchers'&  Drov- 
ers' Bank,  4  Duer  (N.  Y.),  219;  «.  c. 
aflirmed,  14  N.  Y.  623;  16  N.  Y.  125? 
s.  c.  69  Am.  Dec.  678;  28  N.  Y.  425  r 
Brown  v.  Leckie,  43  111.  497;  Girard. 
Bank  v.  Bank  of  Penn,  39  Pa.  St.  92,- 
s.  c.  80  Am.  Dec.  507.  He  also  saidr 
"All  the  authorities,   both   EnglisU. 
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generally  consist  in  a  regulation  by  which  the  check  must 
pass  under  the  inspection  of  two  or  more  persons  before  it  is 
certified  and  handed  back  to  the  customer.  A  more  effective 
•check  still  is  found  in  the  practice  of  issuing  cashier's  checks} 
A  check  is  presented  for  certification  to  the  paying-teller;  the 
paying-teller,  after  inspecting  the  account  of  the  customer, 
if  necessary,  puts  a  mark  upon  it,  indicating  that  it  is  good. 
It  is  then  handed  back  to  the  customer,  who  takes  it  to  a 
clerk  whose  office  it  is  to  draw  cashier's  checks.  This  clerk 
•draws  a  check  in  the  proper  form  and  keeps  a  stub  showing 
its  contents.  The  check  is  again  handed  to  the  customer,  who 
takes  it  to  the  cashier's  desk,  and  the  cashier,  if  there  are  no 
circumstances  of  suspicion,  signs  it  and  finally  delivers  it  to 
the  customer.  Dangerous  as  is  this  power  of  certifying  the 
checks  of  customers,  or  of  issuing  the  cashier's  check  drawn 
against  the  funds  of  the  bank,  it  is  a  power,  the  exercise  of 
Avhich  can  no  more  be  dispensed  with  in  banking  than  the 
indorsing  of  notes  or  the  drawing  of  bills  of  exchange.  It 
must  reside  somewhere,  and  from  the  nature  of  the  case  must 
be  reposed  in  one  or  more  of  the  ministerial  officers  of  the 
bank.  A  judge  must  have  a  very  limited  knowledge  of  the 
practice  which  prevails  in  a  commercial  city  who  does  not 
understand  this.  In  New  York  or  Chicago,  during  periods 
■of  commercial  or  speculative  activity,  millions  of  dollars  daily 
change  hands  by  means  of  certified  checks  or  cashier's  checks. 
No  bank   could   furnish,  without   great   inconvenience   and 

a,nd  American,  hold  that  a  check  may  Merchants'  Bank  v.  State  Bank,  10 

ie  accepted,  though  acceptance  is  not  Wall.  (U.  S.)  604,  a  bank  incurs  no 

usual."    Citing  Bobson  v.  Bennett,  greater  risk  in  certifying  a  check  than 

■2  Taunt.  395;  Boyd  v.  Emmerson,  2  in  giving  a  certificate  of  deposit.    "In 

Ad.  &  El.  184;  Kilsby  v.  Williams,  5  well-regulated  banks,"  said  he,  "the 

Barn.  &  Aid.  815.    Since  the  institu-  practice  is  at  once  to  charge  the  check 

"tion  of  the  cUaring-house  and  other  to  the  account  of  the  drawer,  to  credit 

facilities  for  transacting  banking  busi-  it  in  a  'certified  check  account,'  and 

ness  with  dispatch,  "  the  declaration  when  the  check  is  paid,  to  debit  that 

of  the  book-keeper"  as  to  the  state  of  account  with  the  amount.    Nothing 

the  depositor's  account  has  all  the  can  be  simpler  or  safer    than  this 

«ssential  elements  of  accuracy.    In  process."     Ibid.,  648. 

the  opinion  of  Swayne,  J.,  who  deliv-  *  Ante,  §  4813. 
«red  the  judgment  of  the  court  in 
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unnecessary  expense,  tellers  sufficient  to  count  the  moneys- 
transferred  in  this  way.  No  merchant  would  be  willing  to  trust- 
to  the  accuracy  of  any  teller  in  counting  a  large  sum  of  money,, 
nor  to  assume  the  hazard  of  sending  large  sums  back  and. 
forth  through  the  city  in  the  custody  of  a  single  clerk  or  mes- 
senger. This  waj'  of  paying  debts  does  not,  it  is  believed,, 
exist  in  any  of  the  great  commercial  cities  of  Europe  or  Amer- 
ica, though  it  is  still  seen  in  some  cities  where  commerce-- 
remains  in  a  backward  state.^ 


'  In  the  city  of  Mexico  it  was  for- 
merly a  common  thing  to  see  a  mer- 
chant going  to  bank  to  pay  a  note, 
followed  by  a  mule,  loaded  down  with 
silver,  led  by  a  peon.  A  Chicago 
banker  witnessing  such  a  spectacle 
would  think  himself  relegated  to  the 
age  of  wooden  plows  and  flint-lock 
muskets.  The  certified  check  simpli- 
fied matters  greatly,  for  it  obviated 
the  necessity  of  a  merchant  carrying 
or  sending  currency  through  the 
streets  whenever  a  note  or  bill  was  to 
be  paid.  It  enabled  the  receiving 
bank  to  make  the  collection  in  an 
omnibus  sort  of  a  way,  by  retaining  all 
checks  drawn  on  another  bank  during 
the  day  and  sending  its  messenger 
the  next  morning  to  make  demand 
of  payment  and  bring  back  the  cur- 
rency. Thus  there  might  be  but  a 
single  transmission  of  money  to  pay 
a  hundred  checks,  and  this  would 
take  place  at  one  time  and  under  such 
circumstances  as  would  greatly  reduce 
the  danger  of  miscounting  or  of  theft. 
But  a  further  step  in  the  process  was 
necessary  to  make  it  complete,  and 
this  was  brought  about  in  a  very  sim- 
ple manner.  The  messenger  of  bank 
A.  would  start  out  in  London  with  a 
bundle  of  checks  to  collect  one  hun- 
dred thousand  pounds  of  bank  B. 
The  messenger  of  bank  B.  at  the 
same  time  would  start  out  with  an- 
other bundle  of  checks  to  collect  one 
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hundred  and  twenty-five   thousand': 
pounds  of  bank  A.    These  messen- 
gers would  meet  in  the  streets  and. 
compare  their  checks  and  exchange^- 
them.   That  is,  the  messenger  of  bank 
A.  would  say  to  the  messenger  of  bank 
B.,  "  I  have  checks  against  your  bank 
for  one  hundred  thous..nd  pounds. 
Instead  of  going  to  the  trouble  of  get- 
ting the  money  and  returning  with  it,, 
you  may  take  these  checks  and  give^ 
me  checks  for  the  same  amount  which, 
you  have  to  collect  from  my  bank." 
This  would  be  done,  and  the  messen- 
ger of  bank  A.  would  return  with  hiss^ 
checks;    the  messenger  of  bank  B. 
would  go  with  him  and  collect  over- 
the  counter  of  bank  A.  his  balance  of 
twenty-five  thousand  pounds,  and  re- 
turn with  it  to  his  own  bank.   Thus,., 
instead  of  two  great  loads  of  money- 
aggregating  two  hundred  and  twenty- 
five  thousand  pounds  being  counted., 
and  lumbered  out  into  the  street  to^- 
pass  each  other,  it  would   only  be- 
necessary  to  count  and  move  twenty- 
five  thousand  pounds.    Simple  as  it- 
may  seem,  this  process  of  bank  mes- 
sengers meeting   each  other  in  the^ 
streets    of    London   and  exchanging^ 
checks  is  said  to  have  led  to  the  in- 
vention of  the  modern   clearing-house^. 
And  in  the  clearing-house  a  still  fur- 
ther simplification  of  the  process  takes 
place.    The  messenger  of  the  clearing- 
house, after  striking  the  balance  be— 
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§  4815.  This  Power  Judicially  Estalblished.  —  The  Supreme 
Judicial  Court  of  Massachusetts  rendered  a  decisiou  some  years 
ago  denying  the  existence  of  an  implied  power  in  any  minis- 
terial or  executive  officer  of  a  bank  to  certify  checks.*  The 
courts  of  New  York  have  taken  a  wiser  view  of  the  subject;^ 
and  the  Supreme  Court  of  the  United  States,  in  an  able  judg- 
ment delivered  upon  thorough  consideration,  has  decided  the 
question  in  the  same  way;  and  this  may  be  regarded  as  putting 
the  question  at  rest  throughout  the  country  generally.  The 
force  of  these  decisions  is  that  this  power  is  presumptively 
possessed  by  the  cashier;  that  the  directors  may  limit  it;  but 
that  such  a  limitation  will  not  affect  those  to  whom  it  is 
unknown.* 


tween  the  different  banks,  settles 
them  by  drawing  his  own  checks 
upon  the  debtor  banks  in  favor  of  the 
creditor  banks.  Thus  it  is  that  the 
local  exchanges  of  a  commercial  city, 
aggregating  vast  sums  in  a  single  day, 
are  so  conducted  as  to  render  it  neces- 
sary to  move  back  and  forth  from 
bank  to  bank  but  a  very  small  quan- 
tity of  money.  This  would  be  wholly 
impossible  without  the  certified  check, 
or  the  cashier's  check. 

'  Mussey  v.  Eagle  Bank,  9  Met. 
(Mass.)  306.  The  check  in  question 
was  certified  by  a  teller,  but  the  rea- 
soning of  the  court  was  as  broad  as 
stated  in  the  text. 

2  Clarke  Nat.  Bank  v.  Bank  of 
Albion,  52  Barb.  (N.  Y.)  593;  Cooke 
V.  State  Nat.  Bank,  52  N.  Y.  96 ;  s.  c.  11 
Am.  Rep.  667 ;  Farmers'  &c.  Bank  v. 
Butchers'  &  Drovers'  Bank,  16  N.  Y. 
125;  g.  c.  69  Am.  Dec.  678;  4  Daer 
(N.  Y.),  219;  14  N.  Y.  623,  633;  28 
N.  Y.  425. 

*  Merchants'  Bank  v.  State  Bank, 
10  "Wall.  (U.  S.)  604;  Clifford 
and  Davis,  JJ.,  dissented.  "The 
cashier,"  said  Mr.  Justice  Swayne, 
"is  the  executive  officer,  through 
■whom  the  whole  financial  operations 


of  the  bank  are  conducted.  He  re- 
ceives and  pays  out  its  money,  collects 
and  pays  its  debts,  and  receives  and 
transfers  its  commercial  securities. 
Tellers  and  other  subordinate  officers 
may  be  appointed,  but  they  are  under 
his  direction,  and  are,  as  it  were,  the 
arms  by  which  designated  portions  of 
his  various  functions  are  discharged. 
A  teller  may  be  clothed  with  the 
power  to  certify  checks,  but  this  in 
itself  would  not  affect  the  right  of  the 
cashier  to  do  the  same  thing.  The 
directors  may  limit  his  authority  as 
they  may  deem  proper,  but  this  would 
not  affect  those  to  whom  the  limita- 
tion was  unknown. ' '  lUd. ,  650.  The 
court  cite :  Commercial  Bank  v.  Nor- 
ton, 1  Hill  (N.  Y.),  501 ;  Bank  of  Ver- 
gennes  v.  Warren,  7  Hill  (N.  Y.),  94; 
Beers  v.  Phcenix  Glass  Co.,  14  Barb. 
(N.  Y.)  358;  Farmers'  &c.  Bank  v. 
Butchers' &  Drovers'  Bank,  14  N.  Y. 
623;  North  Elver  Bank  v.  Ay  mar,  3 
Hill  (N.  Y.),  262,  268;  Barnes  v. 
Ontario  Bank,  19  N.  Y.  152,  166. 
In  the  Massachusetts  case  in  which 
the  power  of  ministerial  officers 
of  banks  to  certify  checks  is  de- 
nied (Mussey  v.  Eagle  Bank,  9  Met. 
(Mass.)  3-6),  a  distinction  was  at- 
3607 


4  Thomp.  Corp.  §  4816.]     ministerial  officers  and  agents. 

§  4816.  Bank  Bound  by  a  Fraudulent  Over-certiflcation 
of  Checks.  —  All  the  cases  agree  that  the  certification  of  a 
check  produces  an  obligation  on  the  part  of  the  bank  sub- 
stantially the  same  as  that  assumed  by  the  acceptor  of  an  ordi- 
nary bill  of  exchange.^  Therefore,  whore  a  check  is  certified 
by  the  proper  officer  of  the  bank,  although  the  drawer  has  no 
funds  on  deposit  at  the  time,  and  the  agent  of  the  bank  is 


tempted,  in  respect  of  the  danger  of 
permitting  the  impUcation  of  this 
power,  between  certifying  checks  and 
issuing  certificates  of  deposit.  But  it 
is  obvious  that  the  latter  power  may 
be  as  dangerous  to  the  bank  as  the 
former,  since  neither  act  can  be  done 
without  a  breach  of  trust,  except  as 
against  funds  actually  in  the  bank: 
Farmers'  &c.  Bank  v.  Butchers'  & 
Drovers'  Bank,  16  N.  Y.  125,  131; 
s.  c.  69  Am.  Dec.  678.  The  general 
rule  clearly  is,  that  if  the  cashier  of  a 
bank  pay  an  overdraft,  without  the 
sanction,  express  or  implied,  of  the 
directors,  thus  lending  the  funds  of 
the  bank  without  security, — it  is  a 
breach  of  trust:  Minor  v.  Mechanics' 
Bank,  1  Pet.  (U.  S.)  46;  Bank  of  St. 
Mary's  v.  Calder,  3  Strob.  L.  (S.  C.) 
403.  Compare  Commercial  Bank  v. 
Ten  Eyck,  48  N.  Y.  305 ;  «.  c.  50  Barb. 
(N.  Y.)  9.  In  Robinson  v.  Bealle,  20 
Ga.  275,  the  authority  of  the  cashier 
to  issue  "specie  certificates"  to  de- 
positors was  regarded  as  depending 
upon  evidence  of  the  usage  of  the 
bank  in  this  particular.  Effect  of 
bankers'  custom  of  marking  notes 
"  good  "  and  settling  next  day :  Meads 
V.  Merchants'  Bank,  25  N.  Y.  143, 149 ; 
g.  c.  82  Am.  Dec.  331 ;  Irving  Bank  v. 
Wetherald,  36  N.  Y.  335.  Compare 
Morse  v.  Massachusetts  Nat.  Bank, 
Holmes  (U.  S.),  209.  In  certifying 
checks,  any  language  used  for  this  pur- 
pose, whether  verbal  or  written,  and 
if  the  latter,  whether  by  letter  or  by 
memorandum  upon  the  check  itself, 
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will  be  sufficient.  Pope  v.  Bank  of 
Albion,  59  Barb.  (N.  Y.)  226,  238; 
Irving  Bank  v.  Wetherald,  36  N.  Y. 
335;  Marine  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  67,  78;  «.  c.  17 
Am.  Dec.  305. 

»  Willets  V.  Phoenix  Bank,  2  Duer 
(N.  Y.),  121.  Therefore,  a  delay  in 
presenting  it  for  payment  does  not  pre- 
judice the  holder :  Farmers'  &c.  Bank 
V.  Butchers'  &  Drovers'  Bank,  14 
N.  Y.  623.  It  is  said  that  such  checks 
are  good  until  discharged  by  pay- 
ment, release,  or  the  statute  of  limi- 
tations. Meads  v.  Merchants'  Bank, 
25  N.  Y.  143,  147;  s.  c.  82  Am.  Dec. 
331;  citing  Comstock,  J.,  in  Farmers' 
&c.  Bank  v.  Butchers'  &  Drovers' 
Bank,  16  N.  Y.  125;  s.  c.  69  Am.  Dec. 
678.  But  Strong,  J.,  was  of  opinion 
that  the  statute  of  limitations  did  not 
begin  to  run  until  a  demand  for  pay- 
m^ent  had  been  made.  Girard  Bank 
V.  Bank  of  Penn  Township,  39  Pa.  St. 
92;  8.  c.  80  Am.  Dec.  507.  The  theory 
on  which  a  bank  is  liable  for  the  false 
certification  of  a  check  by  its  cashier 
or  teller  was  in  another  case  in  New 
York  said  to  rest  "upon  the  ground 
that  the  officer  so  certifying  was 
authorized  to  do_  similar  acts  for  the 
bank,  and  the  holder  was  justified  in 
relying  thereon. ' '  Bank  of  New  York 
V.  Muskingum  Branch  Bank,  29  N.  Y. 
632.  See  also  and  compare  views  of 
Selden,  J.,  in  his  dissenting  opinion, 
People  V.  Contracting  Board,  27  N.  Y. 
378,  384. 
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guilty  of  a  willful  violation  of  duty  iu  certifying  to  a  false- 
hood, this  renders  the  check  void  only  in  the  hands  of  one 
cognizant  of  these  circumstances.  The  paper  is,  upon  its 
face,  in  all  respects  such  as  the  bank  has  authority  to  issue, 
■and  its  only  defect  consists  iu  an  extrinsic  fact.  It  would 
obviously  conflict  with  the  whole  policy  of  the  law  in  regard 
to  negotiable  paper  to  hold  that  the  person  taking  the  paper 
must  inquire  as  to  facts  of  the  existence  of  which, he  is  in  no 
way  apprised.^  The  doctrine,  restated,  then  is,  that  if  a 
■depositor  in  a  bank,  having  at  the  time  no  funds  on  deposit, 
■or  not  sufficient  funds  to  pay  a  check  which  he  draws  against 
the  bank,  nevertheless  draws  a  check  and  presents  it  to  the  cash- 
ier^ or  the  teller,^  and  the  officer  to  whom  it  is  presented  certifies 
it  as  good,  in  the  usual  manner,  and  it  is  thereafter  negotiated 
with  a  bona  fide  holder,  under  such  circumstances  that,  unless 
the  bank  makes  it  good,  the  latter  is  without  indemnity,  —  the 
bank  will  be  obliged  in  his  favor  to  make  it  good.  "  The 
bank,"  it  has  been  well  said,  "  selects  its  teller,  and  places  him 
in  a  position  of  great  responsibility.  The  trust  and  confidence 
thus  reposed  in  him  by  the  bank  leads  others  to  confide  in 
his  integrity.  Persons  having  no  voice  in  his  selection  are 
obliged  to  deal  with  the  bank  through  him.  If,  therefore, 
while  acting  in  the  business  of  the  bank  and  within  the  scope 
of  his  employment,  so  far  as  is  known  or  can  be  seen  by  the 
party  dealing  with  him,  he  is  guilty  of  misrepresentation, 
ought  not  the  bank  to  be  responsible?"*  So,  it  has  been 
held  that  where  the  teller  of  a  bank  gives  a  certificate  that  the 

'  Farmers'  &c.  Bank  v.  Butchers' &  '  Farmers'   &c.  Bank  v.  Butchers' 

Drovers'  Bank,  14  N.  Y.  623;  s.  c.  16  &  Drovers'  Bank,  16  N.  Y.  125;  «.  c. 

N,  Y.  125;  69  Am.  Dec.  678;  Meads  69  Am.  Dec.  678.    This  view  ■was  ex- 

V.  Merchants'   Bank,   25  N.  Y.  143;  pressly    sanctioned    in     Merchants', 

s.  c.  82  Am.  Dec.  331.  Bank  v.  State  Bank,  10  Wall.  (U.  S.) 

"  Cooke  V.   State  Nat.   Bank,    52  604,   646.     So    held  in    Continental 

N.  Y.  96;  «.  c.  11  Am.  Eep.  667.  Bank  v.  National  Bank,  50  N.  Y.  575, 

°  Farmers'  &c.  Bank  v.  Butchers'  581;  Cooke  v.  State  Nat.  Bank,  52 

&  Drovers'  Bank,  16  N.  Y.  125;  g.  c.  N.  Y.  96,  115;  s.  c.  11  Am.  Eep.  667; 

69  Am.  Dec.  678 ;  Meads  v.  Merchants'  Olaflin  v.  Farmers'  &c.  Bank,  25  N.  Y. 

Bank,  25  N.  Y.  143 ;  s.  c.  82  Am.  Dec.  293. 
331;  Atlantic   Bank   v.    Merchants' 
Bank,  10  Gray  (Mass.),  532. 
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maker  of  a  note  payable  at  the  bank  has  sufficient  funds  there' 
to  pay  it,  the  bank  must  make  good  the  certificate  in  favor  of 
a  bona  fide  purchaser  for  value.^  But  where  the  authority  of 
a  cashier  to  certify  checks  is  limited  to  checks  which  are  pay_. 
able  on  presentation,  and  he  certifies  a  post-dated  check  by  an 
indorsement  dated  on  a  day  prior  to  the  date  of  the  check, 
the  bank,  it  has  been  held,  is  not  bound  thereby,  for  the  rea- 
son that  thQ  holder  is  notified  by  the  discrepancy  in  dates  on 
the  paper  itself  that  the  cashier  has  exceeded  his  authority.^ 

§  4817.  Not  Liable  where  Check  Fraudulently  Kaised 
either  Before  or  After  Certification.  —  It  is  established  by 
an  unbroken  line  of  authority  that  the  acceptor  of  a  bill  of 
exchange,  by  his  acceptance,  admits  only  the  genuineness  of 
the  signature  of  the  drawer.*  Applying  this  principle  to  the 
subject  under  discussion,  it  is  held  that  a  bank,  by  certifying 
a  check  in  the  usual  form,  simply  certifies  to  the  genuineness  of 
the  signature  of  the  drawer,  and  that  he  has  funds  on  deposit 
sufficient  to  meet  it,  and  engages  that  those  funds  will  not  b& 
withdrawn  from  the  bank  by  the  drawer;  it  does  not  warrant 
the  genuineness  of  the  body  of  the  check  as  to  the  payee  or- 
the  amount  named  therein.  Accordingly,  a  bank  certifying, 
a  check  which  had  been  altered  by  changing  the  date,  name- 
of  payee,  and  raising  the  amount,  was  permitted  to  recover 
the  amount  paid  upon  the  same  to  the  defendant,  as  money 
paid  by  mistake.^  The  bank  is  held  by  law  to  know  only  the 
draw^er's  signature  and  the  state  of  his  account,  and  is  no- 
more  bound  to  know  or  to  answer  beyond  these  two  matters- 
than  the  partj'  presenting  the  check.  The  certifying  officer 
may  therefore  be  regarded  as  having  exceeded  his  authority 
by  giving  assurance  as  to  the  genuineness  of  the  check,  except. 

1  Irving  Bank   v.  Wetherald,    36  «.  c.  14  Am.  Kep.  232;  Marine  Nat. 

N.  Y.  337.  Bank  v.  National  City  Bank,  59  N.  Y.. 

'"  Clarke    Nat.   Bank   v.  Bank  of  67;  s.  c.  17  Am.  Rep.  305;  reversing- 

Albion,  52  Barb.  (N.  Y.)  592,  597.  «.  c.  4  Jones  &  S.  (N.  Y.)  470;  Espy- 

"  Story  on  Bills,  §§  262,  263,  and  ij.  Bank  of  Cincinnati,  18  Wall.  (U.  S.) 

cases  there  cited.  604.     Contra,  Hagen  v.  Bo-wery  Nat- 

*  National  Bank  v.  National  Me-  Bank,  6  Lans.  (N.  Y.)  490;  s.  c.  64: 

chanics'  Banking  Asso.,  55  N.  Y.  211 ;  Barb.  (N.  Y.)  197. 
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in  respect  of  the  signature  of  the  drawer.  For  this  reasora 
evidence  is  inadmissible  that  the  word  "certified"  in  trans- 
actions of  this  kind  imports,  by  the  common  understanding- 
of  banks  and  merchants,  an  obligation  on  the  part  of  the  cer- 
tifying bank  to  pay  the  amount  stated  in  the  check,  notwith- 
standing the  body  of  it  was  forged.'  The  Court  of  Appeals  of 
New  York  have  also  held,  on  plausible,  if  not  cogent  reasons,, 
that  a  bank  is  not  liable  upon  its  certification  of  a  check,  even- 
to  a  bona  fide  purchaser  for  value,  where  the  check  has  been, 
fraudulently  raised  before  certification? 

§  4818.  What  Circumstances  will  Apprise  Holder  of  Want,. 
of  Power  to  Certify. — In  this  connection,  it  is  proper  to- 
consider  what  circumstances  will  be  suflScient  to  apprise  tlie- 
holder  that  the  officer  of  the  bank  certifying  the  check 
has  acted  irregularly  or  in  excess  of  his  authority.  It  is  held 
that  a  general  authority  granted  to  the  president  of  a  bank  to- 
certify  checks  drawn  upon  it,  does  not  extend  to  checks  drawn. 
by  himself.  Such  a  check  shows  upon  its  face  an  unwarrant- 
able exercise  of  power,  and  therefore  nobody  can  be  consid- 
ered a  bona  fide  holder  of  it.  The  acceptance  is  void  in  the- 
hands  of  the  drawer,  irrespective  of  the  question  whether  ho- 
had  or  had  not  such  funds.  The  double  relation  in  which 
the  certifying  officer  stands  renders  it  void,  and  this  fact  is 
obvious  to  every  holder  of  the  check."  So,  the  cashier  has  no- 
authority  to  certify  a  check  until  on  or  after  the  day  the  same 
is  payable.  Therefore  where  a  post-dated  check  is  certified  by 
this  officer  before  the  day  of  its  date,  the  instrument  upon  its 
face  communicates  information  to  persons  receiving  it  beforo 
such  date,  that  he  has  clearly  exceeded  his  authority.     Thero- 

^  Security  Bank  v.  National  Bank,  to  the  contrary  in  respect  of  an  altered^' 

67  N.  Y.  458 ;  a.  c.  23  Am.  Eep.  129.  share  certificate,  Matthe-ws  ti.  Massa- 

Compare,  ho-wever,  the  obiter  expres-  chusetta  Nat.  Bank,  1  Holmes  (U.  S.), 

Bions  by  Mr.  Justice  Miller  in  Espy  v.  396 ;  ante,  §  4766. 
Bank  of  Cincinnati,  18  Wall.  (U.  S.)  '  Claflin  v.  Farmers'  &c.  Bank,  25- 

'  604,  621.  N.  Y.  293 ;  reversing  s.   c.  36  Barb- 

"  Merchants'  Nat.  Bank  v.  National  (N.  Y.)  540. 
City  Bank,  10  Alb.  L.  J.  360.    But  see, 
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is  a  plain  and  irresistible  presumption  that  the  drawer  had 
not  an  amount  of  funds  in  bank  equal  to  the  sum  demanded 
by  the  check  at  the  time  the  certification  was  made.' 


§  4819.  Bank  Liable  where  Check  Fraudulently  Certified 
by  its  Teller  for  his  Own  Purposes. — Money  paid  by  the 
teller  of  a  bank  upon  a  check  fraudulently  certified  as  good, 
by  the  teller  of  another  bank,  in  order  that  the  drawer  might 
be  supplied  with  funds  to  loan  to  the  certifying  teller  for  the 
purpose  of  concealing  a  deficiency  in  his  cash,  may  be  recov- 
ered by  the  bank  parting  with  the  funds,  not  because  the 
check  thus  fraudulently  certified  confers  any  rights,  but  because, 
the  teller  of  the  bank  receiving  the  funds  being  privy  to  the 


'  Clarke  Nat.  Bank  v.  Bank  of 
Albion,  52  Barb.  (N.  Y.)  592.  In 
Morse  v.  Massachusetts  Nat.  Bank, 
Holmes  (U.  S.),  209,  an  uncertified 
check  was  presented  by  the  payee  for 
payment.  It  was  verbally  agreed  by 
the  bank  officers  (there  being  no  funds 
on  deposit,  at  the  time,  to  the  credit 
of  the  drawer)  that  the  check  should 
be  paid  if  deposited  in  another  bank, 
so  that  it  might  go  through  the  clear- 
ing-house. The  declaration  averred 
that  the  promise  was  made  by  the 
bank,  not  by  the  cashier  or  any  other 
officer;  to  which  there  was  a  demur- 
rer. The  case,  therefore,  had  to  be 
considered  as  presenting  the  question 
of  the  liability  of  the  bank  upon  the 
promise  declared  upon  as  the  promise 
of  the  bank.  The  court  held  that 
there  was  no  representation  made  by 
any  officer  of  the  bank  that  the  drawer 
had  any  funds  in  the  bank  when  the 
check  was  presented;  otherwise  the 
check  would  have  been  paid  upon 
presentation.  The  court  said :  "This 
case  does  not  therefore  fall  within  that 
class  of  cases  like  Pope  v.  Bank  of 
Albion,  59  Barb.  (N.  Y.)  226,  in  which 
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it  has  been  held  that  any  language, 
whether  verbal  or  written,  employed 
by  an  officer  of  a  banking  institution 
whose  duty  it  is  to  know  the  financial 
standing  and  .credit  of  its  customers, 
representing  that  a  check  drawn  upon 
it  is  good  and  will  be  paid,  estops  the 
bank  from  thereafter  denying,  as 
against  a  bona  fide  holder  of  the  check, 
the  want  of  funds  to  pay  the  same. 
Nor  do  the  plaintiffs  in  these  cases 
represent  bona  fide  holders  of  the 
checks,  who  have  purchased  the  same 
upon  the  strength  of  such  representa- 
tions. There  does  not  appear  to  be 
anything  in  this  case  to  take  the 
promise  declared  on  out  of  the  opera- 
tion of  the  statute  of  frauds."  Ibid., 
212,  per  Shepley,  J.  Likewise  a  check 
containing  this  recital  "To  hold  as 
collateral  for  1,000  P.  T.  Oil,  pipage, 
paid, "  etc. ,  and  certified  by  the  cashier 
in  the  following  form:  "Good  when 
properly  indorsed,"  the  drawer  hav- 
ing no  funds  on  deposit  at  the  time  it 
was  certified,  is  not  binding  upon  the 
bank.  Dorsey  v.  Abrams,  85  Pa.  St. 
299. 
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fraud,  his  knowledge  of  the  circumstances  under  which  the 
money  was  obtained  will  be  imputed  to  the  bank.* 

§  4830.  View  that  an  Assistant  Cashier  has  not  This 
Power.  —  In  two  cases  it  was  held  by  the  Supreme  Court  of 
New  York,  that  an  assistant  cashier  had  the  same  inherent 
authority  to  certify  checks  as  that  possessed  by  the  cashier  him- 
self,^ but  in  one  of  these  cases,  upon  appeal  before  the  Com- 
mission of  Appeals,  the  conclusion  was  reached  by  a  divided 
court  (Lott,  Ch.  C,  and  Earl,  C,  dissenting)  that,  the 
assistant  being  an  officer  subordinate  to  the  cashier,  proof  of 
a  custom  at  the  bank  for  this  oflBcer  to  certify  checks  must  be 
made;  although  the  check  had  passed  to  the  hands  of  a  bona- 
fideh.old.ev  for  value, who  had  no  other  knowledge  of  the  sub- 
ordinate position  of  this  officer  than  indicated  by  the  "A. 
Cash."  in  the  certificate.* 

Article  V.     His  Frauds  and  Torts. 

Section  Section 

4824.  Liability  of  the  bank  for  hia     4827.  Liable  for  his  frauds  in  respect 

frauds.  of  paper  received  for  coUec- 

4825.  When  bank  liable  for  ultra  vires  tion. 

torts  of  cashier.  4828.  His  liability  to  the  bank. 

4826.  Bank  liable  for  subsequent  mis-     4829.  Bank  cannot  retain  an  advan- 

application  of  money  received  tage  accruing  from  his  torts, 

by  its  cashier  for  third  person. 

§  4824.  Liahility  of  the  Bank  for  his  Frauds.  —  The  bank 
will  be  liable  for  his  frauds  practiced  upon  innocent  persons- 
in  the  performance  of  the  functions  of  his  office,  and  within 
the  real  or  ostensible  scope  of  his  employment.^  It  is  liable^ 
for  instance,  for  his  frauds  or  mistakes  in  making  false  entries- 
in   its   books   and  false  accounts  of  deposit;^  or  for  money 

*  Atlantic  Bank  v.  Merchants'  '  Pope  v.  Bank  of  Albion,  57  N.  Y. 
Bank,  10   Gray    (Mass.),  532.      See     126. 

also  Skinner  v.  Merchants'  Bank,  4  *  As    in    the    over-certification    of 

Allen  (Mass.),  290.  cheelcs:  ante,  §  4816. 

•  Clarke  Nat.  Bank  v.  Bank  of  "  Salem  Bank  v.  Gloucester  Bank^ 
Albion,  52  Barb.  (N.  Y.)  592;  Pope  17 Mass.  1;  g.  c.  9 Am.  Dec.  Ill;  Glou- 
V.  Bank  of  Albion,  57  Barb.  (N.  Y.)  cester  Bank  v.  Salem  Bank,  17  Mass.. 
226.  33;  Foster  v.  Essex  Bank,  17  Mass., 
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received  by  it  without  consideration,  fraudulently  borrowed 
by  the  president  on  duplicate  stock  certificates,  ostensibly  for 
"the  bank,  but  really  for  himself,  with  the  knowledge  and 
■connivance  of  the  cashier.'  In  an  important  English  case, 
where  the  bank  was  held  liable  in  an  action  of  deceit  on  a 
fraudulent  guaranty  and  concealment,  the  governing  prin- 
ciple was  thus  stated  by  Mr.  Justice  Willes:  "With  respect 
•to  the  question  whether  a  principal  is  answerable  for  the 
.act  of  his  agent  in  the  course  of  his  master's  business,  and 
.for  his  master's  benefit,  no  sensible  distinction  can  be  drawn 
between  the  case  of  fraud  and  the  case  of  any  other  wrong. 
The  general  rule  is,  that  the  master  is  answerable  for  every 
.-such  wrong  of  the  servant  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's  benefit,  though  no 
■express  command  or  privity  of  the  master  be  proved."  After 
illustrations,  he  continued:  "In  all  these  cases  it  may  be  said,  as 
it  was  said  here,  that  the  master  has  not  authorized  the  act.  It 
is  true  he  has  not  authorized  the  particular  act,  but  he  has  put 
i,he  agent  in  his  place  to  do  that  class  of  acts,  and  he  must  be 
answerable  for  the  manner  in  which  the  agent  has  conducted 
himself  in  doing  the  business  which  it  was  the  act  of  the 
xoaster  to  place  him  in."  ^  Nor  is  it  at  all  material  that  the 
bank  derived  no  benefit  from  his  fraud,  provided  it  was  per- 
petrated in  the  apparent  performance  of  the  duties  of  his 
■office,  and  provided  the  person  seeking  to  charge  the  bank 
liad  no  knowledge  of  the  fraudulent  purpose  of  the  cashier. 


■479 ;  s.  c.  9  Am.  Dec.  168 ;  Andrews  victed,   sliall  be  sentenced  to  pay  a 

«.  Suffolk  Bank,  12  Gray  (Mass.),  461.  fine  not  exceeding  five  hundred  dol- 

Numerous  cnmina^  siaiuies  have  been  lars."    Bright.  Purd.  Dig.  Pa.  1873, 

■enacted  to  prevent  frauds    by  bank  p.  333,  §  93;  p.  132,  §  25. 

cashiers,  —  too  numerous  to  collect,  —  '  Manhattan  Life  Ins.  Co.  v.  Farm- 

■such  as  the  following:  "  If  any  cash-  ers'  &c.  Nat.  Bank,  10  Blatchf.  (U.  S.) 

ier  of  any  bank  of  this  Commonwealth  844. 

■ehall  engage,  directly  or  indirectly,  in  "  Barwick  v.  English  Joint-Stock 

the  purchase  or  sale  of  stock,  or  in  Bank,  L.  R.  2  Ex.  259;  s.  c.  L.  K.  8 

•any  other  profession,  occupation,  or  Q.  B.  254;  42  L.  J.  (Q.  B.)  120;  L.  R. 

calling,  other  than  that  of  his  duty  as  9  Q.  B.  312 ;  43  L.  J.  (Q.  B.)  63 ;  3  Ex. 

cashier,  he  shall  be  guilty  of  a  mis-  Div.  38,  39,  42, 243-245,  247. 
demeanor,   and    being   thereof    con- 
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and  there  were  no  circumstances  putting  liim  on  inquiry.* 
But,  of  course,  if  the  person  seeking  to  charge  the  bank 
knew,  at  the  time  of  the  transaction,  that  the  cashier  was 
-acting  for  his  own  purposes,  that  will  exonerate  the  bank.^ 
■On  the  contrary,  it  is  not  liable  for  his  frauds  when  he  is  act- 
ing in  his  own  private  business,  although  perpetrated  upon 
innocent  persons,  and  although  their  suspicions  may  have 
been  lulled  in  consideration  of  the  fact  of  his  official  position. 
Thus,  where  the  president  of  a  bank  left  some  blank  share 
•certificates  of  the  stock  of  the  bank,  signed  by  the  president, 
dn  the  hands  of  the  cashier,  to  be  filled  out,  in  the  absence 
-of  the  president,  if  need  should  require.in  transferring  shares, 
.and  the  cashier,  to  secure  a  loan  made  to  himself,  filled  out 
and  fraudulently  issued  one  of  these  certificates,  and  the 
transfer  was  never  made  on  the  books  of  the  bank, -^  it  was 
.held  that  the  bank  was  not  liable  for  what  the  person  defrauded 
Tiad  lost.'  So,  if  a  national  bank  holds  the  paper  of  a  firm  of 
which  its  cashier  is  a  member,  the  cashier  has  no  power  to 
"bind  the  bank  by  an  agreement  that  there  shall  be  no  lia- 
Tiility  upon  an  accommodation  note  which  he  procures  to  be 
substituted,  for  a  special  purpose,  for  the  indebtedness  of  his 
iirm,  —  the  special  purpose  being  to  conceal  from  the  bank 
■examiner  the  fact  that  the  bank  had  loaned  to  the  firm  ten  per 
•cent  of  its  capital  stock  contrary  .to  the  National  Banking  Act.* 

§  •1825.  When  Bank  Liable  for  Ultra  Vires  Torts  of  Cash- 
ier.—  A  corporation  is  civilly  responsible  for  ultra  vires  torts; 
because,  all  torts  being  ultra  vires,  if  this  were  not  the  rule,  no 
■corporation  would  be  answerable  for  any  tort.^     It  is  accord- 

'  Swift  V.  Jewsbury,  L.  E.  9  Q.  B.  is  stolen  by  them,  the  bank  will  not  be 

301,  312 ;  reversing  s.  c.  sub  nom.  Swift  liable,  —  see  Smith  v.  First  Nat.  Bank, 

«.  Winterbotham,  L.  B.  8  Q.  B.  244.  99  Mass.  605;  s.  c.  97  Am.  Dec.  59. 

'  Hummel  v.  Bank  of  Monroe,  75  *  Moores  v.  Citizens'  Nat.  Bank, 

Iowa,   689;  s.  c.   37  N.  W.  Eep.  954.  Ill  U.  S.  156.    Compare  ante,  §  1493, 

That  it  will  not  be  negligence  in  a  bank  et  seq. 

to  intrust  the  cashier  to  hire  and  pay  *  Allen  v.  First  Nat.  Bank,  127  Pa. 

■out  of   his  salary  all  the  clerks  and  St.  51 ;  s.  c.  24  Week.  Not.  Gas.  211 ; 

other  servants  employed  in  the  bank-  17  Atl.  Hep.  886. 
•  ins-room,  so  that  if  a  special  deposit  '  Post,  §  6297. 
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ingly  held  that  acts  of  the  cashier  of  a  bank,  in  pursuance  of 
authority  from  the  board  of  directors,  although  in  violation  of 
the  law  of  its  existence,  bind  the  bank.*  The  bank  is  not, 
however,  liable  for  the  acts  of  the  cashier  which  are  ultra  vires 
in  a  secondary  sense,  that  is  in  being  outside  of  the  scope  of 
his  own  agency,  unless  it  acquiesces  therein;  but, on  the  other 
hand,  if  it  acquiesces  therein,  it  makes  itself  liable  on  the- 
theory  of  ratification,^ —  as  where,  without  authority  from  the- 
directors,  he  receives  a  special  deposit,  and  they  knowingly 
acquiesce  in  its  retention.' 

§  4826.  Bank  Lilable  for  Subsequent  Misapplication  of 
Money  Keceived  by  its  Cashier  for  a  Third  Person.  —  When 
money  has  been  received  by  the  cashier  of  a  bank,  as  its 
agent,  for  and  on  account  of  a  third  party,  it  will  be  no  ground 
of  defense  to  an  action  in  favor  of  such  party  against  the- 
bank,  that,  after  the  receipt  of  the  money,  it  was  misapplied 
by  the  cashier.  The  reason  is,  that  his  acts  are  the  acts  of 
the  bank,  while  acting  as  its  agent  and  within  the  scope  of 
his  authority,  and  any  misapplication  by  him  is  a  misapplica- 
tion by  the  bank  itself.* 

'  Bank  of  Kentucky  v.  Schuylkill  other  bank   for  repayment   of  bill* 

Bank,  1  Pars.  Sel.  Oas.  (Pa.)  180, 243 ;  held  by  it  on  that  bank.  Bobinaon  v~ 

Hagei  stown  Bank  v.  London  &c.  So-  Bealle,  20  Ga.  275. 
ciety,  SGrant  Oas.  (Fa.)  135;  Badger  s  Post,  §  4938. 

V.  Bank  of  Cumberland,  26  Me.  428.  -  Foster  v.  Essex  Bank,  17  Mass. 

In  conformity  with  this  theory,  it  has  479;  s.  c.  9  Am.  Dec.  168;  First  Nat. 

been  held  that  the  act  of  a  cashier,  Bank  v.  Graham,  79  Pa.  St.  106 ;  g.  uv 

making    an    arrangement    with  the  21  Am.  Rep.  49.    That  a  conditional 

stockholders    of    another   bank,    not  undertaking  by  a  cashier  for  the  bank 

organized,  to  organize  it  in  evasion  of  to'  loan  money  deposited,  if  it  was 

its  charter,  although  illegal,  still,  if  it  ultra  vires,  did  not  make  the  deposit, 

is  an  act  done  by  him,  not  for  him-  yoid  or  relieve  the  bank  from  liability 

self  or  his  benefit,  but  for  the  bank  to  the  depositor,  even  on  the   cash- 

and  the  bank's  benefit,  and  beneficial  ier's  embezzlement  of  a  much  larger 

thereto,  and  known  to  the  directors,  sum  of  the  bank's  funds,  —  see  Mon- 

or  which,  if  unknown,  is  unknown  on  mouth  First  Nat.  Bank  v.  Brooks,  22 

account  of  their  negligence,  and  not  111.  App.  238. 

repudiated,  exposed,  or  neutralized,  is  *  Concord    v.  Concord    Bank,    16 

the  act  of  the  bank,  and  debars  it  from  N.  H.  26 ;  see  also  post,  i  6041. 
resorting  to  the  stockholders  of  the 
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§  4827.  Liable  for  his  Frauds  In  Respect  of  Paper  Re- 
ceived for  Collection.  —  So,  where  a  cashier  of  a  bank,  in  the 
ordinary  course  of  receiving  paper  for  collection,  commits  a 
fraud  on  his  bank,  in  not  entering  the  paper  received  on  the 
books  of  the  bank,  and  in  retaining  it  without  collection,  pro- 
test, or  notice,  the  bank  is  responsible  to  the  holder  of  the 
paper  for  any  loss  which  he  has  thereby  sustained.^ 

§  4S2S.  His  Liability  to  the  Bank. — The  cashier  of  a 
bank  is  bound  to  exercise,  in  the  execution  of  his  trust,  a 
reasonable  degree  of  skill,  care,  and  diligence.  On  the  other 
hand,  if  he  has  exercised  this  degree  of  skill,  care,  and  dili- 
gence, he  is  not  answerable  for  losses  happening  through 
errors  of  judgment.  If,  for  instance,  he  is  intrusted  with  the 
duty  of  making  a  loan,  he  does  not  thereby  become  a  guar- 
antor of  the  solvency  of  the  person  to  whom  the  money  is  lent, 
or  of  its  repayment.''  He  is  not,  it  has  been  held,  personally 
liable  for  permitting  an  overdraft,  where  the  nature  of  the 
transaction  is  such  that  it  is  really  a  loan  on  sufficient 
security.*  In  other  words,  the  bank  can  charge  its  cashier 
for  bosses  happening  through  his  negligence  or  fraud,  but  it 
cannot  charge  him  for  a  dereliction  in  the  performance  of  his 
duties  where  there  has  been  no  loss,  but  where  the  customer, 
against  whom  it  has  recourse,  is  solvent  and  able  to  respond.* 

'  National  &c.  Bank  v.  Bethel  dorsers  on  a  note  held  by  it,  to  apply 
Bank,  36  Oonn.  325 ;  s.  c.  4  Am.  Rep.  on  it  funds  received  by  him  as  trustee 
80.  As  to  the  liability  of  banks  for  made  with  the  consent  of  the  beneficiaries 
frauds  or  mistakes  of  their  cashiers  under  the  trust,  is  valid,  and  the 
and  clerks  in  the  entries  in  their  receipt  by  him  of  sufficient  funds  con- 
books  and  in  false  accounts  of  deposit,  stitutes  a  payAent  of  the  note.  Steb- 
See  Salem  Bank  v.  Gloucester  Bank,  bins  v.  Lardner,  2  S.  Dak.  127 ;  s.  c. 
17  Mass.  1 ;  s.  c.9  Am.  Dec.  Ill ;  Fos-  48  N.  W.  Eep.  847. 
ter  V.  Essex  Bank,  17  Mass.  479;  s.  c.  ^  Wallaces.  Lincoln  Savings  Bank, 
9  Am.  Dec.  168;  Andrews  v.  Suffolk  89  Tenn.  630;  s.  c.  24  Am.  St.  Eep. 
Bank,  12  Gray  (Mass.),  461.     Title  to  625. 

trust  funds  deposited  by  a  trustee  as  ^  Commercial  Bank  v.  Ten  Eyck, 

collateral    for    his  own  note,   under  48  N.  Y.  305. 

peculiar    circumstances:     Fisher    v.  *  This  statement  may  be  illustrated 

National  Bank,  48  N.  J.  L.  390 ;  s.  c.  by  a  case  where  the  cashier  of  a  bank 

57  Am.  Eep.  561.    An  agreement  by  forwarded  certain  bonds,  pledged  to 

the  cashier  of  a  bank  with  the  in-  his  bank   as  collateral   security,  to 
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If  the  duty  of  carrying  on  the  business  of  the  bank  is  shoul- 
dered  upon  him,  he  cannot  be  held  responsible  for  a  neglect 
of  it  in  not  consulting  with  the  other  officers  of  the  bank,  or 
with  committees  of  directors,  with  whom,  by  the  by-laws,  he 
is  required  to  consult  in  making  discounts,  where  those  com- 
mittees hold  no  meetings,  and  where  the  officers  habitually 
absent  themselves  from  the  performance  of  their  duties.'  If 
he  is  authorized  to  lend  the  money  of  the  bank  with  or  with- 
out  security,  he  is  liable  for  losses  arising  from  loans  made 
by  him  without  security,  where  such  loans  are  not  entered 
upon  the  books  of  the  bank,  nor  reported  to  the  board  of 
trustees,  but  are  treated,  in  his  reports  to  the  board,  as  cash 
on  hand.  The  reason  is  that,  in  such  concealments  of  the 
real  nature  of  his  official  acts,  he  is  guilty  of  bad  faith  toward 
the  bank.*  It  is  no  defense  to  an  action  brought  by  a  bank 
against  its  late  cashier  for  a  wrongful  appropriation  of  moneys, 
that,  at  the  time  of  such  appropriation,  he  was  the  owner  of 


responsible  brokers  for  sale,  drawing 
against  them  for  a  portion  of  the 
value  of  the  bonds.  His  draft  was 
accepted  and  paid.  He  negligently 
omitted  to  inquire  after  the  securities 
or  to  collect  the  balance  realized  from 
their  sale.  The  brokers,  with  knowl- 
edge of  the  interest  of  the  bank, 
wrongfully  applied  such  balance  upon 
a  claim  of  their  own  against  the 
pledgor  of  the  bonds  to  the  bank.  It 
was  held,  that,  as  the  brokers  were 
liable  to  the  bank  for  the  balance, 
and  were  able  to  respotid  in  damages, 
the  bank  had  sustained  no  damage 
from  the  cashier's  negligence,  and  he, 
therefore,  was  not  liable  for  want  of 
care.  Commercial  Bank  v.  Ten  Eyck, 
48  N.  Y.  305;  affirming  s.  c.  50  Barb. 
(N.  Y.)  9. 

'  Second  Nat.  Bank  i;.  Burt,  93  N.Y. 
233.  Where  the  by-laws  required 
the  names  of  two  responsible  persons 
upon  discounted  paper,  the  name  of  a 
firm  being  considered  as  one  person, 
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the  cashier  was  not  liable,  on  the 
ground  of  negligence,  for  discounting 
a  draft  drawn  by  the  firm  of  P.  &  Co., 
upon  the  firm  of  W.  &  Co.,  although 
both  firms  were  composed  of  the 
same  persons ;  since  they  constituted 
two  firms  within  the  meaning  of  the 
by-laws,  and  the  cashier  was  not 
charged  with  the  duty  of  ascertaining 
the  individual  names  of  the  members 
of  a  firm  remote  from  the  bank.  Ibid. 
*  San  Joaquin  Valley  Bank  v. 
Bours,  65  Cal.  247.  But  proof,  with- 
out more,  that  a  note  for  which  the 
cashier  of  a  bank,  who  liquidated  itS 
affairs,  is  sought  to  be  made  liable, 
was  entered  as  bills  receivable  in  the 
bills  receivable  book,  is  not  alone  suf- 
ficient to  render  the  cashier  liable  for 
not  accounting  for  the  proceeds  of 
such  note,  where  there  is  no  proof 
that  the  note  was  ever  paid.  Kelley 
V.  Foster,  30  N.  Y.  St.  Kep.  353;  s.c. 
8  N.  Y.  Supp.  901;  affirmed,  132 
N.  Y.  546. 
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four-fifths  of  the  stock  of  the  bank,  and  has,  since  that  time, 
sold  all  of  such  stock  to  other  parties,  who  are  now  the  officers 
and  managing  authority  of  the  bank.^  Where  the  directors 
of  the  bank,  by  a  resolution,  required  its  cashier  to  arrange 
the  duties  of  the  various  officers  of  the  bank,  and  he  subse- 
quently handed  to  the  board  of  directors,  while  in  session,  a 
written  schedule,  showing  the  assignment  of  duties  of  each 
officer,  signed  by  all  the  officers  except  the  teller  and  one 
clerk,  to  which  no  objection  was  made  by  the  directors, — 
they  were  considered  as  having  assented  to  the  allotment  of 
duties  so  made  by  the  cashier.  Accordingly,  it  was  held 
that  the  cashier  would  not  be  liable  to  the  bank  for  a  loss 
subsequently  arising  from  the  failure  of  one  of  his  subordinate 
officers  to  perform  a  duty  thus  assigned  to  him,  although  the 
cashier  had,  previous  to  that  time,  attended  to  such  duty 
himself.^ 

§  4829.  Bank  cannot  Retain  an  Advantagre  Accruing' 
from  his  Torts. — While,  on  the  one  hand,  if  a  bank  gets  and 
retains  an  advantage  from  the  torts  of  its  cashier,  under  cir- 
cumstances in  which  it  would  not  otherwise  be  responsible 
for  them,'  it  becomes  answerable  for  them,  yet  on  the  other 
hand,  it  cannot  acquire,  through  the  aid  of  the  law,  an  advan- 
tage from  those  torts  which  it  does  not  already  possess.  Thus, 
if  a  cashier,  as  agent  of  the  bank,  procures  a  note,  by 
improper  means,  from  the  maker,  and  contrary  to  the  original 
design  of  the  indorser  when  he  delivered  it  to  the  maker,  and 
lays  it  before  the  directors  to  be  discounted,  which  is  done,  — 
the  bank  cannot  recover  of  the  indorser.*  So,  if  the  cashier, 
in  violation  of  his  duty,  discounts  his  own  paper  without  con- 
sulting the  directors,  and  uses  the  proceeds  in  a  grain  specu- 
lation, and  the  directors  hear  of  it  and  discharge  him,  and  he 

'  FirstNat.  Bank  D.Drake,  29  Kan.  fact  of  his  embezzlement:  Somerset 

311 ;  «.  c.  44  Am.  Eep.  646.  Bank  v.  Veghte,  42  N.  J.  Eq.  39;  «.  c. 

'  Bank  of  Alabama  v.  Comegys,  12  6  Atl.  Rep.  278. 
Ala.  772;  «.  c.  46  Am.  Dec.  278.    Cir-  '  Ante,  §  4824;  poit,  5  5303. 

cumstances  under  which  the  sto<ti(«  o/         *  Bank  v.  Irvine,  3  Penr.  &  W. 

limitations  is  a  defense,  although  the  (Pa.)  250. 
cashier   fraudulently  concealed   the 
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repays  the  amount  embezzled,  —  the  bank  thereafter  will  have 
no  claim  against  him  for  any  profits  which  may  have  resulted 
from  the  speculation.*  The  reason  being  that  the  bank  can- 
not disaffirm  the  act  and  at  the  same  time  take  to  itself  the 
profits  accruing  under  it.  So,  if  the  cashier  has  used  the 
funds  of  the  bank  in  purchasing  property  for  himself,  and  is 
therefore  to  be  regarded  as  holding  the  property  in  trust  for 
the  bank,  yet  the  trust  is  discharged  by  a  settlement  under 
which  he  gives  his  note  to  the  bank  for  the  amount  of  his 
overdraft.^  Somewhat  like  the  foregoing  was  a  case  where  an 
insolvent  cashier,  who  owed  the  bank,  put  his  own  bonds, 
unindorsed,  with  the  bank's  special  deposits,  to  pay  drafts. 
He  alone  knew  of  the  matter.  The  drafts  were  entered  on 
the  books  as  paid.  It  was  held  that  not  enough  had  been 
done  to  carry  out  his  intention  to  transfer  his  securities  to 
the  bank.^ 

1  Second  Nat.  Bank  v.  Burt,  93  '  Witters  v.  Sowles,  33  Fed.  Eep. 

N.  Y.  233.  542;  s.  c.  32  Fed.  Rep.  762,  where  the 

'  Hale  V.  Ricliards,  80  Iowa,  164;      facts  are  stated. 
s.  c.  45  N.  "W.  Rep.  734, 
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§  4832.  The  Powers  of  This  Officer  Limited  and  Special. — 

The  duties  of  this  officer  are  quite  circumscribed.  In  general 
the  office  is  divided,  and  its  functions  performed  by  a  receiving 
and  a  paying  teller,  respectively.  Originally,  these  officers  are 
charged  with  no  other  duty  than  the  receiving  and  paying  out 
of  funds.^  "A  teller  is  an  agent  acting  under  a  special  or  express 
authority,  and  not  one  so  appointed  by  a  principal  that  there 
can  arise  any  implication  of  undefined  powers.  By  the  nature 
of  a  teller's  employment,  his  duties  are  defined  with  an 
approach  to  exactness.  Such  a  one,  sometimes  called  a  spe- 
cial agent,  though  the  phrase  is  open  to  objection,  the  princi- 
pal holds  out  to  the  public  as  an  agent  with  limited  powers, 
and  with  such  a  one  third  persons  deal  sva  periculo."^ 


1  Morse  on  Banks  and  Banking 
(2d  ed.),  207. 

^  Walker  v.  St.  Louis  Nat.  Bank,  5 
Mo.  App.  214,  217,  per  Hayden,  J. 
The  learned  judge  added :  It  was  ob- 
viously no  business  for  which  the  ap- 


pellant put  the  teller  there,  to  pass 
upon  matters  involving  third  persons' 
title  to  property."  Ibid.,  p.  219. 
That  a  savings  bank  clerk,  to  whom 
authority  is  not  given  to  make  agree- 
ments outside  the  usual  course  of  busi- 
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§  4833.  "Whether  Binds  the  Bank  by  his  Representa- 
tions. —  Such  being  the  nature  of  his  powers,  he  cannot  bind 
the  bank  by  giving  assurances  to  the  holder  of  a  certified 
check  that  an  indorsement  thereon  is  genuine.  "  Upon  the 
genuineness  of  indorsements,"  said  the  court,  "depends  the 
legal  title  to  negotiable  paper,  and  it  was  obviously  no  busi- 
ness for  which  the  appellant  put  the  teller  there,  to  pass  upon 
matters  involving  third  persons'  title  to  property."^  The 
certification  by  a  bank  of  a  check  drawn  upon  it  is  substan- 
tially equivalent  to  the  acceptance  of  a  bill  of  exchange.^  The 
effect  of  a  certification  of  a  check  by  a  bank  is  held  to  be  that  the 
bank  thereby  simply  affirms  the  genuineness  of  the  signature 
of  the  drawer,  and  the  fact  that  he  has  funds  in  the  custody 
of  the  bank  sufficient  to  meet  it,  and  engages  that  such  funds 
will  not  be  withdrawn  to  the  holder  of  the  check;  but  it  does 
not  warrant  the  genuineness  of  the  body  of  the  check.'  On 
the  contrary,  in  the  absence  of  circumstances  of  estoppel,  it 
may  maintain  an  action  to  recover  back  any  money  which  it 
has  improperly  paid  upon  a  check  which  has  been  raised  after 
being  drawn  and  before  being  certified  by  it.*  From  this 
statement  of  the  extent  of  the  engagement  into  which  a  bank 
enters  with  the  holder  of  a  check,  when  it  certifies  it,  the  con- 
clusion has  been  drawn  that  where  the  holder,  on  presenting 
the  check  for  certification,  expresses  doubts  as  to  its  genuine- 
ness, and  is  told  bythe  teller  of  the  bank  that  it  is  correct  in 
every  particular,  this  will  not  bind  the  bank,  nor  estop  it  from 
maintaining  an  action  to  recover  back  any  money  which  it 

ness  of  the  bank,  cannot  bind  the  '  Marine  Nat.   Bank  v.  National 

bank  by  an  agreement  that  a  deposit  Oity  Bank,  59  N.  Y.  67 ;  «.  c.  17  Am. 

shall  be  withdrawn  only  when  the  Eep.  305;  Clews  ?;.  Bank,  89  N.Y.  418; 

depositor  and  two  certain  persons  are  g.  c.  42  Am.  Eep.  303. 
present,  — see  Eiley  v.  Albany  Sav.  *  Clews  v.  Bank,  89  N.Y.  418,422; 

Bank,  36  Hun  (N.  Y.),  513.  «.  c.  42  Am.  Eep.  303;  National  Park 

1  Walker  v.  St.  Louis  Nat.  Bank,  Bank  v.  Ninth    National    Bank,  46 

5    Mo.  App.    214,    219,    opinion    by  N.  Y.  77;    s.  c.  7  Am.    Eep.    310; 

Hayden,  J.  Marine  Nat.  Bank  v.  National  City 

»  Merchants'  Bank  v.  State  Bank,  Bank,  59  N.  Y.  67 ;   s.  c.  17  Am.  Eep. 

10   Wall.   (U.  S.)  604,   614;  Marine  305;  Espy  v.  Bank  of  Cincinnati,  18 

Bank  v.  National  City  Bank,  59  N.  Y.  Wall.  (U.  S.)  604. 
67;  s.  c.  17  Am.  Eep.  305 ;  ante,  §  4814. 
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has  erroneously  paid  upon  the  check,  in  case  it  has  been 
raised  after  being  drawn.'  Where  a  check,  drawn  on  a  bank, 
had  been  certified  by  the  bank,  and  the  fact  and  amount 
entered  on  its  certification  book,  and  the  check  was  afterwards 
raised  and  offered  to  a  stranger  to  the  bank  in  payment  for 
property  purchased,  and  the  latter  sent  a  messenger  to  the 
bank  to  inquire  whether  the  check  was  good,  and  the  teller  of 
the  bank,  without  examining  the  certification  book,  answered 
"yes,"  whereupon  the  stranger  received  the  draft,  —  it  was 
held  that  he  had  no  action  against  the  bank,  because  the  bank 
owed  him  no  duty  to  use  active  diligence  for  the  purpose  of 
protecting  him  from  fraud,  but  was  only  bound  to  act  in  good 
faith,  and  that  there  could  hence  be  no  recovery,  inthe  absence 
of  evidence  of  bad  faith.^  But  on  a  subsequent  appeal  in  the 
same  case,  this  ruling  was  departed  from,  and  it  was  held,  in 
substance,  that  the  certifying  bank  was  liable  for  the  mis- 
representation of  its  teller,  on  the  principle  of  negligence.^  On 
a  third  appeal  in  the  same  case,  it  was  held  that  evidence  of 
the  above  state  of  facts  was  sufficient  to  justify  a  finding  of 
negligence  on  the  part  of  the  certifying  bank  in  failing  to 
disclose  the  fact  of  the  alteration  of  ^he  check  to  the  plaintiff's 
messenger;  and  it  was  also  held  that  a  refusal  of  the  court  to 
charge  that  the  teller  was  not  the  agent  of  the  bank  for  the 
purpose  of  giving  information,  other  than  as  to  the  genuine- 
ness of  the  signature,  was  not  error;  and  a  finding  and  judg- 
ment for  the  plaintiff  were  affirmed.* 

§  4S34.  His  Powers  Enlarged  by  Usage. —  The  powers  of 
this  officer,  however,  like  those  of  any  other  corporate  agent, 
may  be  enlarged  by  the  usage  of  the  bank."     Thus,  as  we 

■  Security  Bank  v.  National  City  appeal  the  court  attempted  to  dis- 

Bank,  67  N.  Y.  458 ;  «.  c.  23  Am.  Eep.  tinguiah     its    previous    decision    in 

129.  Security  Bank  v.  National  City  Bank, 

»  Clews  V.  Bank,   89    N.  Y.  418;  67  N.  Y.  458;  8.  c.  23  Am.  Kep.  129. 
s.  c.  42  Am.  Rep.  303 ;  reversing  «.  c.  '  See,  for  example,  a  statement  of 

8  Daly  (N.  Y.),  476.  what  the  plaintiff's  counsel  proposed 

'  Clews  V.  Bank,  105  N.  Y.  398.  to  prove  in  Clews  v.  Bank,  105  N.  Y. 

*  Clewa  V.    Bank,  114    N.  Y,  70;  398. 
s.  c.  20  N,  E,  Eep.  852.    On  the  last 
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have  seen,^  it  is  not  uncommon  that  his  authority  extends  to 
the  certification  of  checks,  a  function  which  normally  apper- 
tains to  the  o£&ce  of  the  cashier/  The  decision  of  the 
Supreme  Judicial  Court  of  Massachusetts,  to  the  effect  that  a 
usage  for  the  tellers  to  certify  checks,  so  as  to  bind  the  bank 
to  pay  such  checks  to  whomsoever  may  thereafter  present 
them,  is  a  bad  usage,  in  the  sense  which  prevents  such  a  usage 
from  being  pleaded  and  proved  by  the  innocent  taker  of 
the  check  so  certified,^  is  a  decision  destitute  of  reason  and 
justice,  and  opposed  to  the  whole  current  of  judicial  au- 
thority. 

§  4835.  Paying  Teller  cannot  Bind  Bank  by  Usurping 
Functions  of  Receiving  Teller. — There  is  a  doubtful  holding 
to  the  effect  that  if  one  who  has  a  deposit  to  make  in  a  bank 
delivers  it  to  the  paying,  instead  of  the  receiving, teller,  he 
makes  the  paying  teller  his  own  agent  for  its  safe  deposit;  so 
that,  if  the  latter  embezzles  it,  he  has  no  recourse  against  the 
bank.*  But,  on  a  better  view,  it  has  been  held  that  where  the 
customer  has  overdrawn  his  account,  and  a  demand  is  made 
upon  him  by  the  paying  teller  to  make  it  good,  this  will  be 
regarded  as  the  demand  of  the  bank,  and  he  will  be  justified 
in  delivering  to  the  paying  teller  the  amount  to  make  up  the 
deficiency.^  While  this  conclusion  seems  to  be  sound,  the 
reason  on  which  it  is  based,  that,  by  the  very  fact  of  mak- 
ing such  demand  through  this  officer,  the  bank  holds  him 
out  as  being  its  agent  to  receive  compliance  with  it,  seems  to 
be  shadowy  and  doubtful."  The  true  reason  is,  that  the 
well-known  exigencies  of  business  in  every  bank  require  the 
paying  and  the  receiving  teller  frequently  to  assist  each  other 

1  Ante,  §§  4626,  4744.  *  Thacher  v.  Bank,  5  Sandf.  (N.Y.) 

'  See  Farmers'  &c.  Bank  v.  Butch-  121. 

ers'&  Drovers'  Bank,  4  Duer(N.  Y.),  "  East  River  Nat.  Bank  v.  Gove, 

219;  s.  c.  16  N.  Y.  125;   59  Am.  Dec.  57  N.  Y.597. 

678;    14  N.  Y.  623;    28  N.   Y.  425;  »  The  court  cite  by  analogy  the  fol- 

Meads  v.  Merchants'  Bank,  25  N.  Y.  lowing  cases :  Van  Leuvan  v.   First 

143;  «.  c.  82  Am.  Dec.  331.  Nat.    Bank,   6    Lans.    (N.   Y.)   373; 

'  Mussey  v.  Eagle  Bank,  9  Met.  Hotchkiss  v.  Artisans'  Bank,  42  Barb. 

(Mass.)  306.  (N,  Y.)  517. 
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in  the  discharge  of  their  respective  duties,  and  that,  when  a 
customer  finds  one  of  them  at  the  window  of  the  other,  or 
otherwise  discharging  the  duties  of  the  other,  he  may  right- 
fully conclude  that  he  is  doing  it  by  a  proper  and  valid 
authority. 

§  4836.  Whether  Bank  Bound  where  Deposits  Made  in 
a  Manner  Contrary  to  Custom.  —  If  the  teller  of  a  bank 
assumes  the  responsibility  of  receiving  money  for  deposit,  in 
a  manner  contrary  to  custom,  without  requiring  the  depositor 
to  make  out  a  deposit  ticket  or  furnishing  him  with  a  "  pass- 
book "  with  the  amount  entered  to  his  credit,  or  taking  down 
the  depositor's  signature  in  the  book  kept  for  this  purpose, — 
the  bank  will  nevertheless  be  responsible  if  the  deposit  is 
credited  to  the  wrong  person  and  thereby  lost.  The  fact  that 
banks  usually  act  in  a  certain  way  does  not  establish  that  they 
can  contract  in  no  other  mode.  The  public  cannot  be  com- 
pelled at  their  peril  to  take  notice  of  rules,  regulations,  and 
by-laws  of  banks  in  many  respects,  intended  merely  to  direct 
the  conduct  of  their  own  officers.'  The  same  principle  was 
applied  in  a  case  where,  at  the  time  when  a  check  was  pre- 
sented, there  were  sufficient  funds  in  the  bank  to  meet  it,  and 
the  book-keeper,  at  the  request  of  the  drawer,  charged  him 
with  it  on  his  pass-book,  leaving  still  a  balance  to  his  credit. 
In  accordance  with  the  regulations  of  the  bank,  the  check 
should  have  passed  through  other  hands  and  other  books 
before  being  passed  to  the  credit  of  the  holder.  It  was  never- 
theless held  that  the  public  were  not  bound  to  inquire  into 
the  special  instructions  given  by  the  bank  to  its  officers,  and 
that  the  bank  was  liable  to  the  holder  of  the  check.^  On  the 
other  hand,  it  has  been  held  that  if  a  dealer  with  a  bank  sends 
his  bank-book  with  money  to  be  deposited,  and  the  clerk 
enters  the  amount  to  his  credit,  in  the  bank-book,  at  the 
time  the  deposit  is  made,  it  is  conclusive  on  the  bank;  other- 
wise, if  the  deposit  is  first  made,  and  the  entry  is  afterwards 


^  Jackson  Ins.  Co.  v.  Cross,  9  Heisk.  (Tenn.)  283. 
'  Munn  V.  Burch,  25  111.  35. 
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copied  from  the  ledger  into  the  dealer's  bank-book.^  When, 
therefore,  a  clerk  in  the  bank,  who  acted  as  a  book-keeper,  and 
whose  particular  duty  it  was  to  keep  the  ledger,  into  which 
the  entries  were  copied  from  the  tellers'  cash-book,  received 
money  from  A.,  who  was  a  dealer  with  the  bank,  for  the  pur- 
pose of  having  the  same  deposited  in  the  bank,  and  which  he 
entered  in  the  ledger  and  afterwards  in  the  dealers'  bank- 
book, but  which  was  not  received  by  the  teller,  nor  entered 
in  his  cash-book,  and  was  supposed  to  be  embezzled  with  other 
moneys  by  the  clerk,  who  absconded,  —  it  was  held  that  the 
cleric,  in  making  the  deposit,  was  the  agent  of  A.,  and  not  of 
the  bank;  and  that  A.  must  be  answerable  for  the  deficit  in  the 
deposit.^  So,  where  a  paying  bank  teller,  after  the  bank  was 
closed  for  the  day,  received  a  post-dated  check,  promising  the 
holder  of  it  to  present  it  on  the  day  of  its  date  and  to  collect 
it  by  having  it  placed  to  the  holder's  credit,  —  it  was  held  that 
he  thereby  acted  as  the  latter's  agent;  that  his  acts  in  that  regard 
were  not  binding  upon  the  bank  until  adopted  by  it;  and  that 
the  failure  of  the  teller  to  have  the  check  entered  to  the  hold- 
er's credit  was  the  neglect  of  the  latter's  agent,  and  not  of 
the  agent  of  the  bank.' 

§  4837.  His  Powers  Touching  tlie  Certification  of  Checks. 

It  is  clear  that  the  teller  of  a  bank  is  an  officer  of  such  an 
inferior  grade  that  no  powers  of  any  sort  will  be  ascribed  to 
him  as  an  implication  of  law,*  but  that,  whatever  powers  are 
affirmed  as  being  possessed  by  him  must  he -proved  as  a  fact. 
That  he  cannot  bind  the  bank  by  certifying  checks,  unless 
power  to  do  so  is  lodged  in  him  by  special  authorization  or 
by  custom,  may  be  stated  with  entire  confidence.'     In  a  lead- 


'  Manhattan  Company  v.  Lydig,  4  "In  Mussey  v.  Eagle  Bank,  9  Met. 

Johns.  (N.  Y.)  377 ;  s.  c.  4  Am.  Dec,  (Mass.)  306,  which  is  the  leading  au- 

289.  thority  against  the  validity  of  certi- 

»  Ibid.  fled  checks,  the  certification  was  by  a 

'  Averell  v.  Washington  City  Sec-  teller  of  the  bank,  and  not  by  the 

ond  Nat.  Bank  (D.  C),  19  Wash.  L.  cashier.    The  decision  in  this  case,  to 

Eep.  86.  the  effect  that  evidence  that  the  teller 

*  Ante,  §  4832.  of  a  bank,  during  all  the  time  of  his 
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ing  case  in  New  York,^  Selden,  J.,  who  delivered  the  opinion 
of  the  majority  of  the  court,  not  only  entertained  no  doubt 
upon  the  authority  of  the  cashier  to  certify  checks,  but  he 
strongly  inclined  to  the  opinion  that  a  teller  naight,  by  virtue 
of  his  position,  do  this  also.  "The  act  of  certifying  a  check 
is  simply  answering  the  supposed  inquiry  of  one  about  to  take 
the  check  whether  the  bank  has  funds  of  the  drawer  to  meet 
it No  doubt  the  cashier,  by  virtue  of  his  general  pow- 
ers, and  his  presumed  knowledge  of  all  the  affairs  of  the  bank, 
would  be  competent  to  answer  the  question;  but  he  could 
only  do  so  by  first  inquiring  of  the  book-keeper  and  teller. 
Why  should  the  applicant  be  compelled  to  seek  the  informa- 
tion through  this  circuitous  channel,  instead  of  going  directly 
to  the  ultimate  source  of  knowledge  on  the  subject?  The 
teller  is  put  in  the  place  of  the  cashier  to  perform  a  portion 
of  his  duties.  His  appointment  is  virtually  a  division  of  the 
office  of  cashier;  and  that  branch  of  the  office  which  the  teller 
fills  embraces  those  duties  which  particularly  require  a 
knowledge  of  the  state  of  the  accounts  of  the  depositors. 
Why,  then,  should  he  not  be  the  organ  of  communication  on 
that  subject?" 

§  4:838.  Observations  upon  the  Impolicy  of  Admitting  This 
Power.  —  In  view  of  what  the  learned  judge  went  on  to  decide 
in  the  case  just  quoted  from,  namely,  that  the  bank  will  be 
responsible  to  a  bona  fide  holder  for  value  of  a  check  fraudu- 
lently certified  by  an  officer  having  the  power  of  certification, 
—  it  is  conceived  that  the  answer  to  this  query  is  by  no  means 
hidden.     It  is  true  that  the  teller  may  have  all  the  informa- 

holding  office,  whenever  the  conven-  usage  of  the  tellers  of  other  banks  to 

ience  of  the  bank  or  of  its  customers  do  the  same  thing,  does  not  warrant 

required  it,  certified  that  the  checks  a  jury  to  infer  that  the  teller  had  the 

were  "good,"  which  were  drawn  on  authority  so  to  do,  is  contrary  to  all 

the   bank   by  its   customers,  when  authority,  justice,  and  sense, 

funds  to  the  amount  of  such  checks  '  Farmers'  &c.  Bank  v.  Butchers' 

were  to  the  credit  of  the  drawers,  &  Drovers'  Bank,  16  N.  Y.  125 ;  s.  c. 

and  that  his  so  doing  was,  in  some  69  Am.  Dec.  678;  4  Duer  (N.  Y.), 

instances,  known  to  the  bank,  and  219;  14  N.  Y.  623,  633;  28  N.  Y.  425. 
was  not  forbidden,  and  that  it  was  the 
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tion  necessary  for  the  proper  certification  of  tlie  clieck,  but 
the  power  is  too  great  and  too  dangerous,  by  reason  of  the 
temptations  to  exercise  it  fraudulently,  to  be  intrusted  to  this 
subordinate  officer.  If,  as  it  seems,  it  is  essential  to  the  busi- 
ness interests  of  a  great  commercial  country  that  this  power 
should  be  possessed  by  some  officer  of  the  bank,  it  certainly 
ought  to  be  lodged  with  one  only,  and  he  the  chief  executive 
officer.  It  doubtless  frequently  happens  that  the  teller  is  in 
the  habit  of  certifying  the  checks  of  customers  with  the  knowl- 
edge of  the  managing  officers  of  the  bank.  In  such  cases  his 
authority  exists  by  virtue  of  an  estoppel  in  pais;^  but,  it  is 
conceived  that  it  would  be  unwise,  unnecessary,  and  danger- 
ous to  hold  that  the  teller  has  any  such  inherent  power. 

§  4839.  Wlien  Bank  Bound  by  his  Fraudulent  Certifica- 
tion.—  The  rule  of  respondeat  superior  makes  good,  in  the 
hands  of  an  innocent  holder,  a  check  drawn  upon  an  incor- 
porated bank  by  a  customer  who  has  no  funds  on  deposit,  but 
which,  through  a  collusive  arrangement  with  the  teller,  is 
certified  by  the  latter  to  be  good,  where  the  teller  has  general 
authority  to  certify  checks,  or  is  in  the  habit  of  certifying  them 
with  the  knowledge  of  the  officers  of  the  bank.^  Here  it  is 
conceded  that  a  corporation  exceeds  its  powers  when  it 
becomes  the  mere  surety  for  another  upon  a  contract  in  which 
it  has  no  interest,  or  lends  its  credit  in  any  form  for  the 
exclusive  benefit  of  other  parties.  Such  a  contract,  it  is 
admitted,  is  ultra  vires  and  cannot  be  enforced  against  the 
corporation  by  any  person  cognizant  of  the  facts.'  But  it  is 
well  reasoned  that  it  does  not  follow,  when  the  unauthorized 
contract  is  in  the  form  of  a  negotiable  instrument,  that  the 
bank  can  avail  itself  of  the  defense,  as  against  one  who,  with- 
out notice,  has  become  the  holder  of  the  paper  for  value.* 

'  Farmers'  &c.  Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  Y.  125;  «.  c. 

&  Drovers'  Bank,  16  N.  Y.  125;  «.  c.  69  Am.  Dec.  678. 
69  Am.  Dec.  678;  14  N.  Y.  623,  633;  »  See  post,  §5  5721,  5739. 

4Duer  (N.  Y.),  219;  Meads  v.  Mer-  *  Farmers'  &c.   Bank  v.  Butchers' 

chants'  Bank,  25  N.  Y.  143;  «.  c.  82  &  Drovers'  Bank,  16  N.  Y.  125;  s.  c. 

Am.  Dec.  331.  69  Am.  Dec.  678,  per  Selden,  J.    Com- 

'  Farmers'  &c.  Bank  v.  Butchers'  pare  post,  §  5740. 
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§  4840.  His  Mistakes  In  Euteringr  Deposits. — An  entry 
by  a  teller  or  clerk  of  a  bank,  of  the  amount  of  a  deposit,  in 
the  bank-book  of  a  dealer  with  the  bank,  being  the  act  only 
of  the  agent  of  the  bank,  and  not  of  both  parties,  is  not  con- 
clusive. If,  therefore,  the  dealer  can  afterwards  prove  that 
there  was  a  mistake  in  the  entry,  he  may  recover,  in  an  action 
for  money  had  and  received,  the  sum  not  credited.'  Nor  will 
it  be  any  defense  to  the  bank  that  the  teller  received  the 
deposit  without  a  deposit  ticket  or"  pass-book,  thereby  failing 
to  observe  the  rules  and  customs  of  the  bank,  in  consequence 
of  which  he  made  the  mistake  of  crediting  the  deposit  to  the 
wrong  person.^ 

§  4841.  Liability  of  the  Bank  for  his  Frauds.  —  The  bank 
is  liable  for  his  frauds  where  he  acts  within  the  scope  of 
his  agency,  just  as  it  is  liable  for  the  frauds  of  any  other 
agent.  When,  therefore,  a  teller  of  a  bank,  having  authority 
to  issue  "  due  bills  "  for  the  corporation,  for  special  purposes, 
issued  them  to  raise  money  for  his  own  use,  —  it  was  held  that 
the  want  of  power  in  the  bank  to  make  such  issues  could  not 
be  set  up  either  by  the  teller  or  his  surety;  nor  could  the  fact 
that  the  due  bills  were  not  properly  stamped.'  There  is  a 
judicial  conception  to  the  effect  that,  even  where  the  bank 
may  not  be  liable  for  his  frauds,  on  the  principle  of  respon- 
deat superior,  it  may  nevertheless  become  liable  for  them  on 
the  principle  of  negligence  in  failing  to  use  due  diligence  in 
preventing  them.* 

'  Mechanics'  &c.  Bank  v.  Smith,  the  bank  to  detect  the  fraud  of  the 

19  Johns.  (N.  Y.)  115.  clerk,  is  a  question  of  law,  and  that  if 

'  Jackson    Ins.    Co.  v.   Cross,    9  the  bank  takes  the  usual  and  cusiomori/ 

Heisk.  (Tenn.)  283.  mode  to  detectthe  frauds  or  mistakes 

'  Wayne  v.  Commercial  Nat.  Bank,  of  its  clerks,  it  will  be  sufficient  evi- 

52  Pa.  St.  343.     Compare  post,  §  6332.  dence  of   due  diligence.     Manhattan 

*  This  conception  is  found  in  an  Company  «.  Lydig,  4  Johns.  (N.  Y.) 

early  case  in  Massachusetts,  which  377 ;  s.  c.  4  Am.  Dec.  289.    As  to  the 

seems  to  have  been  badly  decided,  effect  of  a  bank  teller  consenting  to 

Foster  v.  Essex  Bank,  17  Mass.  479.  take,  as  his  own,  a  worthless  check. 

It  is  also  found  in  an  early  case  In  which  he  had  received,  see  Union 

New  York  where  it  was  held  that  Bankti.  Mackall,2  0ranch  C.O.(U.S.) 

whether  due  diligence  was  used  by  695.  Receiving  money  of  a  kind  which 

3629 


i  Thomp.  Corp.  §  4842.]     ministerial  officers  and  agents. 

§  4842.  His  Civil  Lilability  for  Smbezzlenients  toy  Other 
Ofllcers. — If  a  bank  teller  knowingly  assists  the  cashier,  or 
any  other  officer  of  the  bank,  in  embezzling  its  funds,  he  will, 
of  course,  be  civilly  responsible  to  the  bank  or  its  representa- 
tive for  the  loss  to  which  he  thus  contributes.' 


banks  are  prohibited  by  statute  to  re- 
ceive does  not  render  the  bank  liable 
to  the  statutory  penalty,  unless  there 
was  express  authority  or  a  subsequent 
ratification:  Olark  v.  Metropolitan 
Bank,  3  Duer  (N.  Y.),  241. 

1  Hobart  v.  Dovell,  38  N.  J.  Eq. 
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553.  That  a  depositor  who  loans  to 
the  book-keeper  of  a  bank  his  checks, 
knowing  the  money  drawn  on  them 
will  not  be  charged  to  his  account,  is 
liable  to  the  bank  for  such  money,  — 
see  Felsenthal  v.  Thieben,  23  lU.  App. 
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CHAPTER  CII. 

THE    MANAGING   AGENT   OTHER    THAN   THE   PRESIDENT  AND 

CASHIER. 

Section  Section 

4846.  Who  regarded  as  a  "  managing      4853.  Powers  of  the  "  superintend- 

agent."  ent." 

4847.  His  appointment  and  tenure.         4854.  May  employ  workmen. 

4848.  Powers  ascribed  to  "  managing     4855.  Whether  employ  surgeons,  etc., 

director."  for  wounded  employes. 

4849.  General  view  of  the  scope  of  the     4856.  Make  assignments   for  credit- 

powers  of  managing  agents.  ors. 

4850.  His  power  to  bind  the  corpora-     4857.  Powers  touching  litigation. 

iton  by  acts  done  in  the  ordi-     4858.  Powers  of  managers  of  particu- 
nary  course  of  its  business.  lar  kinds  of  corporations. 

4851.  His  powers  touching  negotiable     4859.  Is  liable  to  the  company. 

paper.  4860.  His  powers   when  also   presi- 

4852.  Cannot  clothe  sub-agents  with  dent. 

power  to  make   commercial     4861.  His  powers  in  respect  of  tax- 
paper,  ation. 

§  4846.  Who    Regarded     as    "Managing    Agent." — The 

"managing  agent"  upon  whom  summons  may  be  served  in 
behalf  of  a  corporation,  within  the  meaning  of  an  act  requir- 
ing service  upon  the  president,  or  other  head  of  the  corpo- 
ration, secretary,  cashier,  or  managing  agent  thereof,  must 
be  one  whose  agency  extends  to  all  the  transactions  of  the 
corporation;  one  who  has  been  or  is  engaged  in  the  manage- 
ment of  the  corporation,  in  distinction  from  the  manage- 
ment of  a  particular  branch  or  department  of  its  business.* 
Such  an  agent  must  have  the  same  general  supervision  and 
control  of  the  general  interests  of  the  corporation  as  are 
usually  associated  with  the  office  of  cashier  or  secretary.^ 
Accordingly,  it  has  been  held  that  the  station  agent  of  a  rail- 

•  Brewster  v.  Michigan  &c.  R.  Co.,  '  Flynn  «.  Hudson  River  E.  Co.,  6 

6  How.  Pr.  (N.  Y.)  183.    See  post,      How.  Pr.  (N.  Y.)  308. 
ph.  179,  art.  II.,  and  ch.  198. 
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road  does  not  answer  this  description,^  nor  the  ticket  agent,* 
nor  the  baggage-master,'  nor  one  having  authority  only  to 
purchase  the  horses  and  feed  for  a  street  railroad  corporation, 
whose  employment  continues  only  at  the  pleasure  of  the  presi- 
dent.* But  the  Supreme  Court  of  Michigan,  construing  a 
statute  permitting  service  of  a  summons  on  a  corporation,  as 
garnishee,  upon  "  the  president,  cashier,  secretary,  treasurer, 
general  or  special  agent,  superintendent,  or  other  principal 
officer,'"  hold  that  the  terms  "general  or  special  agent" 
intend  agents  who,  either  generally  or  in  respect  to  some  par- 
ticular department  of  the  corporate  business,  have  a  control- 
ling authority,  either  general  or  special.  The  terms  indicated 
are  very  indefinite,  but  cannot  be  construed  to  include  every 
servant  of  the  corporation  who  in  a  certain  sense  may  be 
regarded  as  its  agent."  A  person  who  is  acting  superintendent 
of  a  railroad  company  is  held  to  be  considered  the  superintend- 
ent, within  the  meaning  of  a  contract  which  provides  for  the 
assessment  of  certain  expenses  by  the  "  superintendent"  of 
the  company  and  another  party  who  is  named.' 

§  4847.  His  Appointment  and  Tenure.  —  The  "managing 
agent  "  of  a  corporation,  by  whatever  name  called,  other  than 
president,  and  in  case  of  a  banking  corporation,  the  cashier,  — 
is  a  mere  employ6  of  the  board  of  directors,  has  no  franchise 
in  his  office,  but  holds  it,  like  any  other  agent  or  servant, 
subject  to  the  terms  of  the  particular  contract  under  which  it 
is  assumed.     Unless  a  stated  term  is  fixed  in  the  contract  of 

'  Brewster  v.  Michigan  &c.  E.  Co.,  ance  company,   one  of  whom  was  a 

suprct.  solicitor  of  insurance  and  another  its 

'  Doty  V.  Michigan  Cent.  E.  Co.,  traveling  agent,  not  being  included  in 

8  Abb.  Pr.  (N.  Y.)  427.  the  charter  of  the  company  within 

'  Flynn  v.  Hudson  River  E.  Co.,  the  list  of  its  enumerated  officers,  will 

6  How.  Pr.  (N.  Y.)  308.  not  be  regarded    as    such  to  bring 

*  Emerson  v.  Auburn  &c.  E.  Co.,  them  within  the  terms  of  a  penal 

13  Hun  (N.  Y.),  150.  statute  prescribing  a  penalty  against 

'  Comp.  Laws  Mich.,  §  6463.  certain  violations  of  law  by  "  officers." 

"  Lake  Shore  &c.  Ey.  Co.  v.  Hunt,  Com.  v.  Christian,  9  Phila.  (Pa.)  556. 
39  Mich.  469.    See  also  Washington  '  Connecticut  Eiver  E.  Co.  v.  Wil- 

&c.  T.  Co.  V.  Crane,  8  Serg.  &  E.  listen,  16  Gray  (Mass.),  64. 
(Pa.)  517.    The  trustees  of  an  insur- 
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employment,  undoubtedly  such  an  agent  holds  his  agency 
subject  to  being  terminated  at  the  pleasure  of  the  board  of 
directors.^  It  is  not  necessary,  in  order  that  his  acts  done 
within  the  scope  of  his  agency  shall  bind  the  corporation, 
that  the.  charter  should  provide  for  the  election  of  such  an 
officer.  When,  tlierefore,  he  has  power  to  sell  the  personal 
property  of  the  corporation  as  an  incident  to  its  business,  its 
receiver,  after  insolvency,  cannot  impeach  a  sale  made  by 
him,  on  the  ground  that  the  charter  did  not  provide  for  such 
an  officer;  but  it  will  be  sufficient  that  he  was  the  general 
manager  de  facto?  The  governing  principle,  which  applies 
in  the  case  of  other  agents,  is  that  where  one  has  the  actual 
charge  and  management  of  the  business  of  a  corporation,  with 
the  knowledge  of  the  directors,  the  corporation  will  be  bound 
by  his  contracts,  made  on  account  of  the  (jorporatiou  in  the 
course  of  the  business  thus  conducted  by  him,  without  other 
evidence  of  actual  authority  from  the  corporation.' 

§  4848.  JPowers  Ascribed  to  "  Managing  Director."  —  The 

office  of  "managing  director"  existed  in  some  English  joint- 
stock  companies,  but  whether  it  exists  at  the  present  time  in 
that  country  is  not  known.  Certain  it  is  that  it  is  very  little 
heard  of  in  America;  and  the  opinion  may  be  ventured  that 
the  courts  will  not  take  judicial  notice  of  such  an  office  or  of 
the  powers  of  such  an  officer,  but  that  his  powers  will  in 
every  case  depend  upon  proof.  A  case  in  Michigan  holds 
that  it  is  immaterial,  as  against  strangers,  whether  or  not  the 
person  acting  as  managing  director  of  a  corporation  received 
a  specific  appointment  to  that  position  from  the  board  of 
directors,  if  he  had  long  acted  in  that  capacity  without  objec- 
tion, and  if  his  services  as  such  have  been  invariably  ac- 
cepted; and  further,  that  he  may  properly  have  the  custody 
of  its  assets,  and   if  the   corporation   allows    him,  without 

1  So  held,  in  regard  to  a  superin-     .     '  Hamm  v.  Drew,  83  Tex.  77 ;  t.  c. 
tendent  of  a  street  railway  conjpany,      18  S.  W.  Bep.  434. 
in  Queen  v.  Second  Avenue  R.  Co.,  '  Goodwin  v.  Union  Screw  Co.,  34 

44  How.  Pr.  (N.  Y.)  281.  N.  H.  378. 
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objection,  to  hold  himself  forth  as  competent  to  dispose  of  its 
assets,  strangers  are  entitled  to  presume  that  he  has  authority 
to  do  so.^  It  should  be  kept  in  mind  that  a  single  director  has 
no  ex  officio  power  whatever  as  agent  of  the  corporation;"  and 
it  has  been  held  that  a  stockholder  and  director  of  a  manu- 
facturing company,  and  overseer  of  part  of  its  business,  is 
not,  by  virtue  of  his  office,,  authorized  to  bind  the  company 
by  contract  to  aid  in  the  extension  of  a  railroad.' 

§  4849,  General  View  of  the  Scope  of  tlie  Powers  of  Man- 
aging  Ag^ents. — The  powers  of  agents  of  the  class  under  con- 
sideration are  sometimes  stated  in  terms  which  require  some 
limitation.  Thus,  it  is  said  "the  general  agent  of  the  com- 
pany is  virtually  the  corporation  itself,"*  a.nd  so  he  is  within 
the  scope  of  his  duties,  i.  e.,  the  ordinary  routine  of  business; 
but  not  for  all  purposes.  For  example,  he  may  employ  work- 
men to  carry  on  the  business  of  the  concern,  and  pay  them 
with  the  funds  of  the  corporation;  or, not  being  in  funds,  he 
may  give  the  note  of  the  corporation  in  payment.'  He  has, 
however,  no  authority,  by  virtue  of  his  agency,  to  pledge  or 
mortgage  the  machinery  used  by  the  company  for  the  security 
of  a  loan,'  nor  to  bind  the  company  to  the  payment  of  a  debt 
contracted  by  individual  stockholders  for  the  company  before 
it  was  incorporated,  without  express  authority  to  do  so  by  a 
vote  of  the  corporation.'  Such  an  agent  cannot,  by  virtue  of 
his  general  authority  to  manage  the  affairs  of  the  corporation, 
make  a  lease  for  the  purpose  of  trying  the  title  to  land  into 

'  Walker  ».  Detroit  &c.  E.  Co.,  47  Mass.   178;    Emerson    v.  Providence 

Mich.  338.  Hat  Man.  Co.,    12   Mass.  237,  245; 

"  Ante,  §  3906.  s.  c.  7  Am.  Dec.  66.    But  see  Bene- 

'  New  Haven  &  Northampton  Co.  diet  v.  Lansing,  5  Denio  (N.  Y.),  283; 

V.  Hayden,  107  Mass.  525.  citing  Clark  ti»  Farmers'  Woolen  Co., 

*  Per  Horton,  0.  J.,  in  Atlantic  &c.  15  Wend.  (N.  Y.)  256. 
E.  Co.  V.  Eeisner,  18  Kan.  458,  460.  *  Dispatch  Line  v.  Bellamy  Man. 

The  negligence  of  a  superintendent  is  Co.,  12  N.  H.  205;   s.  c.  37  Am.  Dec. 

the  negligence  of  the  corporation  it-  203 ;  Whitwell  v.  Warner,  20  Vt.  425. 
self.    Marquette  &c.  R.  Co.  v.  Taft,  '  White  v.  Westport  Cotton  Man. 

28  Mich.  289,  298,  per  Cooley,  J.  Co.,  1  Pick.  (Mass.)  215 ;  s.  c.  11  Am. 
■  'Bates  V.  Keith  Iron  Co.,  7  Met.   ,  Dec.  168. 
(Mass.)  224;   Odiorne  v.  Maxcy,  13 
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which  he  has  entered  for  condition  broken,  under  a  vote  of 
the  corporation  specially  authorizing  him  to  enter  and  hold 
the  land,  but  containing  no  provision  empowering  him  to 
make  a  lease.  And  this  is  so,  although  the  agent  has  uni-_ 
formly  made  leases  of  lands  in  the  possession  of  the  corpora- 
tion with  the  knowledge  of  and  without  objection  upon  the 
part  of  the  corporation.^  The  Supreme  Judicial  Court  of 
Massachusetts,  speaking  through  Chief  Justice  Shaw,  held 
that  the  circumstance  that  the  by-laws  of  a  corporation  confer 
upon  its  officers  authority  to  do  certain  acts  does  not  restrict 
them  in  their  duty  to  the  performance  of  those  acts  alone; 
that  the  general  agent  and  the  treasurer  of  a  manfacturing  and 
trading  corporation,  finding  it  necessary  and  for  the  best 
advantage  of  the  corporation  in  their  management  of  its, 
affairs  to  pledge  the  property  of  the  corporation,  might  do  so, 
without  specific  authority,  and  such  a  pledge  would  be  upheld.^ 
He  can  alien  the  property  of  the  corporation  in  the  ordinary 
course  of  its  business,'  but  he  has  no  incidental  or  implied 
power,  by  virtue  of  his  office,  to  transfer  the  real  estate  of  the 
corporation  by  deed,  though  such  a  deed  will  estop  himself 
and  those  claiming  through  him.* 

§  4850.  His  Power  to  Bind  the  Corporation  by  Acts  Done 
in  the  Ordinary  Course  of  its  Business. —  The  public  would 
be  absolutely  without  protection  in  dealing  with  corporations 
if  it  were  not  the  rule  that  thfeir  executive  or  managing  offi- 
cers or  agents,  by  whatever  name  called,  possess  the  implied 
power  to  bind  the  corporation  by  acts  and  contracts  done  in 

1  Gillis  V.  Bailey,  17  N.  H.  18.  Willard,  43  Vt.  692.    What  acquies- 

'  Fay  V.  Noble,  12  Gush.  (Mass.)  1.  cence  of  the  directors  of  a  banking  cor- 

See  also  St.  Louis  &c.  R.  Co.  v.  Dalby,  poration  in  an  arrangement  made  by 

19  111.  353.  an  oflBcer  who  has  assumed  the  gen- 

'  Hamm  v.  Drew,  83  Tex.  77 ;  s.  c.  eral  management  of  its  business,  will 

18  S.  W.  Rep.  434.  bind  the  corporation :  Davies  v.  New 

*  Stow  V.  Wyse,  7  Conn.  214,  219 ;  York  Concert  Co.,  36  N.  Y.  St.  Rep. 

8.  c.  18  Am.  Dec.  99.    Even  the  trus-  816;  s.  c.  13  N.  Y.  Supp.  739.    Liabil- 

tees  are  in  some  cases  restrained  by  ity  of  a  corporation  for  the  acts  of  one 

the  charter   from  aliening  the  real  shown  to  be  its  financial  manager: 

estate  of  the  corpbration :  Stevens  v.  Case  M.  Co.  v,  Soxman,  138  U.  S.  431. 
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the  conduct  of  their  ordinary  business;  and  such  is  the  law, 
subject  to  exceptions  and  variations  hereafter  stated.^  One 
reason  for  this  conclusion  is  that,  whenever  a  corporation 
appoints  a  general  manager  or  superintendent,  by  whatever 
name  called,  it,  by  that  very  fact,  impliedly  holds  him  out  to 
the  public  as  possessed  of  the  authority  to  bind  it  by  con- 
tracts which  are  necessary,  proper,  or  usual  to  be  made  in  the 
ordinary  prosecution  of  its  business.^  Such  being  the  law, 
an  innocent  stranger,  dealing  with  the  corporation  through 
such  an  agent,  will  not  be  affected  by  any  limitation  of  his 
authority  contained  in  the  by-laws  or  other  private  instru- 
ments of  the  corporation,  of  which  he  has  no  notice.^  For 
instance,  a  contract  between  an  innocent  stranger  and  the 
corporation  through  such  an  agent,  will  bind  the  corporation, 
although  there  may  be  a  by-law  to  the  effect  that  no  contract 
made  by  any  of  its  officers  or  agents  shall  be  valid  unless 
authorized  or  ratified  by  its  board  of  directors.*  On  the  other 
hand,  the  appointment  by  a  corporation  of  a  general  superin- 
tendent  or  agent  has  been  held  to  carry  with  it  an  implication 
of  authority  on  the  part  of  such  superintendent  or  agent  to 
represent  himself  as  possessing  the  full  powers  usually  ascribed 
to  such  an  office.  "We  think,"  said  Campbell,  J.,  "that  per- 
sons dealing  with  such  a  corporation  for  work,  have  a  right 
to  get  their  information  from  the  person  whom  the  corpora- 
tion has  put  in  charge,  and  cannot  be  required  to  go  elsewhere, 
and  that  contracts  so  made  are  valid  contracts  when  relating 
to  the  ordinary  concerns  of  such  business.  And  if  persons 
are  not  sustained  in  contracting  with  such  superintendents, 
they  can  never  be  safe.  They  have  no  means  of  knowledge 
except  inquiry  somewhere,  and  the  person  put  by  the  corpo- 


'  Whitaker  ti.  Kilroy,  70Mich.  635;  'Georgia    Military    Academy    v. 

s.  c.  4  Rail.   &  Corp.  L.  J.  197;  38  Estill,  77  Ga.  409;  ante,  §4627. 
N.  E.  Eep.  606;  Kenton  Ins.  Oo.  ■;;.  *  Hamilton  Coal  Co.  v.  Bernhard, 

Bowman,  84  Ky.  430;  s.  c.  1  S.  W.  40  N.  Y.  St.  Bep.  875;  s.  c.  16  N.  Y. 

Eep.  717;  Topeka  Primary  Asso.  v,  Supp.  55;  ante,  §  942;  post,  §  5986. 
Martin,   39  Kan.  750;  s.  c.  18  Pac.  '  Hamilton  Coal  Co.  ti.  Bernhard, 

Rep.  941 ;  Getty  v.  Barnes  Milling  Co.,  supra. 
40  Kan.  281;  s.  c.  19  Pac.  Eep.  617. 
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ration  in  open  charge  of  the  business  must  have  power,  as  to 
third  persons,  to  represent  it."^  This  expression  of  doctrine, 
if  sound,  forms  an  important  qualification  to  the  rule  that  an 
agent  cannot  take  to  himself  powers  by  his  mere  declaration 
that  he  possesses  them.^  And  this  principle  has  been  prop- 
erly applied  in  the  case  of  one  who  has  been  appointed  super- 
intendent of  the  business  of  a  corporation  in  a  foreign 
country,  by  a  resolution  expressed  in  words  in  prsesenti, 
where  it  was  the  intention,  both  of  the  corporation  and  of 
the  appointee,  that  his  duties  and  authority  were  not  to  com- 
mence until  certain  preliminary  stages  of  the  business  of  the 
corporation  had  been  completed.  Here  it  was  held  that  ho 
could  not  bind  the  corporation  by  holding  himself  out  as  its 
agent  to  one  who  relied  merely  upon  his  representations,  and 
without  any  knowledge  of  the  resolution,  prior  to  the  time 
when  his  agency  was  to  commence.' 

§  4851.  His    Powers     Touching:    Kegotiable    Paper. — It 

cannot  be  affirmed,  as  a  general  proposition  of  law,  that  the 
managing  agent  of  a  co'rporation,  other  than  the  cashier  of  a 
bank,*  has  power  to  bind  the  corporation  by  making,  accept- 
ing, or  indorsing  negotiable  paper,  beyond  indorsing  its  bills 
receivable  for  the  purpose  of  transferring  title  for  collection 
or  discount  in  the  ordinary  course  of  business.'  In  other 
words,  the  functions  of  this  species  of  corporate  agent  are 
not,  like  those  of  bank  cashiers,  of  that  uniform  and  well- 
known  character  which  enables  courts  to  take  judicial  notice 
of  them;  but  the  law  has  no  presumption  on  the  subject  of 
his  powers,  and  ascribes  no  particular  powers  to  him;  but 
whatever  powers  are  claimed  as  residing  in  him  must,  in 
general,  be  proved  as  facts.^     It  has  been  held  that  a  general 

*  Whitaker  v.  Kilroy,  70  Mich.  635,  °  That  he  has  power  to  indorse  for 
638 ;  s.  c.  4  Rail.  &  Corp.  L.  J.  197 ;  38  collection  in  the  absence  of  the  treas- 
N.  W.  Bep.  606.                                        urer,    see    Craig    Medicine   Co.   v. 

»  Post,  §  4880.    Compare  §  4889.  Merchants'  Bank,  59  Hun  (N.  Y.), 

»  Eathbun  v.  Snow,  123  N.  Y.  343;  561;  s.  c.  36  N.  Y.  St.  Eep.  923;  14 

s.  c.  25  N.  E.  Eep.  379 ;  aflarming  s.  c.  N.  Y.  Supp.  16. 

3  N.  Y.  Supp.  925.  «  Merchants'  Nat.'  Bank  v.  Detroit 

*  Ante,  §4789,  et  seq.  Knitting  &c.  Works,  68  Mich.  620; 
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power  given  to  the  business  manager  of  a  corporation  to 
transact  its  business  does  not  authorize  him  to  bind  the  cor- 
poration as  maker  of  a  promissory  note;^  and  that,  to  render 
a  business  corporation  liable  upon  a  promissory  note  indorsed 
by  its  manager,  there  must  have  been  prior  authority  or  subse- 
quent ratification,  either  of  which  may  be  evinced  by  the  gen- 
eral course  of  business,  as  well  as  by  resolution.^  So,  where 
a  person  had  been  appointed  manager  of  the  business  of  a 
company  in  a  foreign  country,  from  which  it  imported  goods, 
"  to  take  the  entire  charge  of  the  interests  of  the  company 
there,"  and  no  express  authority  had  been  conferred  on  him  to 
sign  or  accept  bills  or  promissory  notes  on  behalf  of  the  com- 
pany,—  it  was  held  that  a  promissory  note  signed  by  him,  "  in 
representation  of"  the  company,  as  security  for  a  guaranty  of 
a  contract  to  supply  goods  to  the  company,  not  being  shown 
to  have  been  necessary  for  carrying  on  its  business,  or  to  have 
been  in  the  ordinary  course  of  such  business,  was  not  bind- 
ing upon  the  company.'  On  the  other  hand,  it  has  been 
held  that  the  "general  manager"  of  a  branch  of  an  insur- 
ance company,  as  its  executive  officer,  having  the  care  and 
management  of  its  business  under  the  direction  of  ^he  gen- 
eral board  of  directors,  may  accept  a  draft  addressed  to  such 
branch  department,  in  the  absence  of  proof  of  any  restric- 
tion upon  the  general  powers  conferred  upon  him.*  Again, 
where  the  agent  of  a  manufacturing  corporation  was  empow- 
ered by  its  by-laws  to  manage  the  affairs  of  the  corporation 
committed  to  his  care;  to  exercise  the  powers  committed  to 
him  according  to  his  best  ability  and  discretion;  promptly  to 
collect  all  assessments  and  other  sums  that  should  become 
due  to  the  corporation;  and  to  disburse  them  according  to 
the  order  of  the  board  of  directors,  who  were  made  a  board 
of  control  over  him, —  it  was  held  that  such  agent,  unless  the 

«.  c.  36  N.  W.  Eep.  696;    Davis  v.  365;  s.  c.  23  N.  E.  Eep.  544;  29  N.  Y. 

Rockingham  Investment  Co.,  89  Va.  St.  Eep.  5. 

290;  s.  c.  15S.  E.  Eep.  547.  °  Ee   Cunningham,    36   Oh.    Div. 

1  Culver    V.    Leovy,   19    La.   An.  532. 
202.  *  Hascall  v.  Life  Asso.  of  America, 

«  Huntington  v.  Attrill,  118  N.  Y.  5  Hun  (N.  Y.),  151 ;  s.  c.  66  N.  Y.  616. 
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board  of  directors  interposed  to  control  his  proceedings,  had 
authorit}'  to  employ  workmen  to  carry  on  the  business  of  the 
corporation,  and  to  pay  them  with  its  funds;  and  conse- 
quently, when  not  in  funds,  to  execute  notes  binding  upon 
the  corporation,  in  payment.^  Also  it  has  been  held  that 
where  a  trading  corporation,  which  has  been  in  the  habit  of 
assisting  persons  with  whom  it  does  business,  allows  its  gen- 
eral manager  to  transact  all  its  business,  and  he  indorses 
in  the  corporate  name  the  note  of  one  with  whom  the  cor- 
poration is  dealing,  causes  the  note  to  be  discounted,  and  pays 
the  proceeds  to  the  maker,  he  is  not  liable  to  the  corpora- 
tion, though  it  is  obliged  to  pay  the  note.^  A  corporate  agent, 
when  authorized  to  raise  money  and  create  liability  on  the 
part  of  his  principal,  may  also  waive  demand  and  notice  on  a 
note  indorsed  by  such  company,  and  this  too  after  the  note 
has  been  negotiated.'  Upon  the  question  what  course  of 
business  or  conduct  will  afford  presumptive  evidence  of  such 
a  power  on  the  part  of  the  managing  officer  of  a  corporation, 
it  has  been  held  that  the  fact  that  he  has  been  accustomed  to 
make  and  discount  its  notes  to  raise  money  to  meet  its  ex- 
penses,is  not  evidence  to  prove  his  authority  to  accept  accom- 
inodation  drafts  drawn  upon  it  by  another  corporation  in 
which  the  drawee  had  no  interest;  nor  will  the  corporation 
be  held  liable  on  such  acceptances  by  reason  of  the  entries 
upon  its  books,  by  direction  of  the  managing  officer,  of  the 
accounts  of  such  acceptances,  without  the  direction  or  knowl- 
edge of  its  other  officers.* 


'  Bates  V.  Keith  Iron  Co.,  7  Met.  Corp.  L.  J.  340.    Other  circumstances 

(Mass.)    224.     Compare   Odiorne    v.  under  which  the  "general  manager" 

Maxcy,  13  Mass.  178;  s.  c.  15  Mass.  of  a  land  company  ha.i  no  authority, 

39,  -which  was  the  case  of  a  manufac-  on  the  footing  of  usage  or  conduct,  to 

turing  copartnership.  indorse  and   negotiate  paper   for  the 

^  Holmes  v.  Willard,  24  N.  Y.  St.  company :  Davis  v.  Eockingham  In- 

Eep.  260;  s.  c.  5  N.  Y.  Supp.  610.  vestment   Co.,  89  Va.  290;   g.  c.  15 

»  Wliitney  I).  South  Paris  Man.  Co.,  S.   E.   Rep.   547.    That  the  general 

39  Me.  316.  manager  of   a    corporation  has  pre- 

*  Merchants'  Nat.  Bank  v.  Detroit  sumptive  authority  to  receive  for  the 

Knitting  &c.  Works,  68  Mich.  620 ;  corporation  promissory  notes  executed 

«.  c.  36  N,  W.  Eep.  696;   3  Bail.  &  in  settlement  of  a  contract  with  it,  so 
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§  4852.  Cannot  Clotlie  Sub-agents  with  Power  to  Make 
Commercial  Paper.  —  The  general  rule  is,  that  a  delegated 
authority  can  only  be  executed  by  the  person  to  whom  it  was 
given.^  Applying  this  rule,  while  the  general  agent  of  a  trad- 
ing company  may  be  regarded  as  having  an  implied  power  to 
bind  the  company  by  the  making  of  negotiable  paper,  the 
sub-agents,  which  he  may  in  the  course  of  business  of  the 
company  appoint,  have  no  such  power,  although  it  may  be  a 
part  of  their  duty  to  buy  and  to  sell,  and  although  they  may 
in  the  course  of  their  buying  and  selling  pledge  the  credit  of 
the  company.'' 

§  4853.  Powers  of  the  "Superintendent."  —  There  is  little, 
if  any,  distinction  to  be  made  between  the  powers  of  this  officer 
and  those  of  a  "general  agent"  or  "general  manager,"  where 
the  former  is  the  highest  administrative  officer  of  the  corpo- 
ration outside  of  the  board  of  directors.  A  difference  in  name 
cannot  indicate  a  difference  in  authority.  But  where  the 
superintendent,  as  is  ordinarily  the  case,  is  the  subordinate  of 
some  managing  agent  of  the  corporation,  his  powers  are  evi- 
dently more  circumscribed.  What  those  powers  are,  must 
greatly  depend  upon  the  facts  of  each  case,  special  attention 
being  directed  to  the  degree  of  control  exercised  by  this  officer, 
and  the  character  and  magnitude  of  the  interests  put  in  his 
charge.  The  general  superintendent  of  a  railroad  may  be  fairly 
presumed  to  be  clothed  with  authority  to  bind  his  principal  in 
contracts  relative  to  the  safe  and  effective  operation  of  the 
road.  Thus,  it  being  obligatory  upon  a  railroad  company 
to  /ence  their  track,  and  a  fence  having  been  built  upon  the 
order  of  the  general  agent  of  the  road,  the  court  said:  "  Upon 
whom,  more  than  such  general  agent,  would  the  duty  of  mak- 
ing a  contract  similar  to  the  one  in  suit  appropriately  rest  ? 

that   the   corporation  cannot   main-  Coles  v.  Trecothick,  9  Ves.  234,251, 

tain  an  action  on   the  original  con-  256;    Earl  of  Shrewsbury's  Case,   9 

sideration,  see   Whitaker  v.  Kilroy,  Coke  Rep.  47;  ante,  §  3944. 
70  Mich.   635 ;   «.    c.  38  N.  W.  Rep.  »  Emerson  ji.  Pro\ddence  Hat  Man. 

606;  4  Rail.  &  Corp.  L.  J.  197.  Co.,  12  Maes.  237;   s.  c.  7  Am.  Dec. 

»  1  Rolle  Abr.  330;  2  Rolle  Abr.  9;  66. 
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In  the  absence  of  conflicting  evidence,  we  are  not  allowed  to 
avoid  the  conclusion  that  the  agent  in  this  instance  acted 
within  the  scope  of  his  authority."^  The  "superintendent"  of 
a  street  railroad  company  having  charge  of  "  everything  con- 
nected with  the  running  of  the  road,"  the  payment  of  drivers 
and  conductors  employed  by  him  for  the  company,  but  no 
direction  over  the  treasury  or  the  company's  moneys  other 
than  as  stated,  has  no  authority  to  liquidate  claims  made 
against  the  company  for  the  negligence  of  the  company's 
servants  in  running  its  cars,  or  to  contract  with  third  persons, 
as  its  agent, to  afford  medical  attendance  to  persons  injured  in 
consequence  of  such  negligence.*  The  superintendent  of  iron 
works  whose  authority  as  stated  in  the  by-laws  of  the  corpora- 
tion, was  "to  have  charge  of  the  manufacturing  department 
of  the  works,  audit  bills  for  materials  and  labor,  and  to  appoint 
and  discharge  foremen  and  workmen,"  had  no  authority  to 
receive  a  loan  of  money  in  the  name  of  the  company,  and  in 
consideration  thereof  to  execute  a  contract  in  its  name  for  the 
sale  of  a  quantity  of  iron.'  Similarly,  it  has  been  decided 
that  the  superintendent  of  a  mine,  with  authority  to  take  ore 
therefrom  and  crush  it,  for  the  purpose  of  obtaining  gold, 
cannot, upon  such  authority,  borrow  money  in  the  name  of  his 
principal  for  the  purpose  of  carrying  on  the  mine.*  It  is 
competent  for  the  secretary  of  a  gas  company,  being  also  the 
superintendent,  and  having  general  control  over  its  busi- 
ness and  affairs,  to  waive  a  regulation  of  the  company 
requiring  applications  for  the  supply  of  gas  to  be  made  in 
writing/ 


'  New  Albany  &c.  E.  Co.  v.  Has-  proving  the  authority  of  the  superin- 

kell,  11  Ind.  301.  tendent  of  a  mining  company  to  ac- 

'  Stephenson  v.  New  York  &c.  E.  cept  a  mill    built    for   it :    Starr  v. 

Co.,  2  Duer  (N.  Y.),  341,  344.  Gregory  &c.  Min.  Co.,  6  Mont.  485; 

'  Adriance    v.    Eoome,    52    Barb.  B.C.  13  Pac.  Eep.  195;  6  Mont.  491; 

(N.  Y.)  399.  13  Pac.   Eep.   198.       Circumstances 

*  Union  Gold  Min.  Co.  v.  Eocky  putting  a  dealer  on  inquiry  as  to  the 

Mountain  Nat.  Bank,  1  Colo.  531.  powers  of  a  general  superintendent: 

^  Shepherd     v.     Milwaukee     Gas  Planters'  Eice-Mill  Co.  v.  Olmstead, 

Light  Co.,   11   Wis.    234.      Evidence  78  Ga.  586;  s.  c.  12  Am.  St.  Eep.  80. 
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§  4854.  May  Smploy  Workmen.  —  As  already  seen,^  power 
has  been  ascribed  to  the  general  manager  of  a  manufacturing 
corporation  to  employ  workmen  to  carry  on  its  work.  Such 
a  corporation  has  been  held  liable  for  the  wages  of  a  workman 
employed  for  the  season  by  its  president,  acting  as  general 
manager  of  its  business,  although  he  had  no  express  authority 
to  employ  by  the  season.'  A  foreign  corporation,  doing  busi- 
ness  in  Michigan,  employed  a  principal  foreman,  who  hired 
and  discharged  all  the  men  employed.  In  assumpsit  against 
it  on  a  special  contract  of  hiring  for  the  season,  made  by  the 
foreman  with  plaintiff,  no  express  authority  was  shown  in  the 
foreman  to  employ  the  plaintiff,  and  there  was  no  instance 
shown  of  his  hiring  anyone,  save  the  plaintiff,  for  the  season, 
or  for  any  other  period  than  by  the  day;  but  it  was  shown 
that  he  was  not  limited  as  to  his  hiring,  and  that  men  who 
were  paid  by  the  day  worked  through  the  season,  the  length 
of  their  contracts  being  unknown.  It  was  held  that  the  jury 
were  warranted  in  finding  that  the  foreman  had  apparent 
authority  to  hire  men  for  the  season.'  In  an  action  to  recover 
for  services  rendered  by  a  civil  engineer  to  a  railroad  corpora- 
tion, the  corporation  defended  on  the  ground  that  the  superin- 
tendent and  vice-president  were  without  authority  to  appoint  an 
engineer.  It  appeared  that  the  want  of  authority  extended 
only  to  a  permanent  appointment,  that  the  services  rendered 
were  necessary,  and  that  the  president  and  directors  were  in 
another  State.  There  was  also  evidence  tending  to  show  a 
ratification  of  the  appointment.  It  was  held  that  the  action 
could  be  maintained.*  On  the  other  hand,  authority  conferred 
by  a  resolution  of  the  directors  upon  the  superintendent  of  a 
flume  company,  "to  enter  into  negotiations  with  contractors 
and  others  for  work  on  the  line  of  the  flume, in  his  discretion, 
and  subject  to  the  approval  of  the  board,"  does  not  authorize 

1  Ante,  §  4627.  *  Lewis  v.  Albemarle  &c.  E.  Co., 

2  Oeed'er  v.  Loud  &  Sons'  Lumber  95  N.  C.  179.  Somewhat  to  the  same 
Co.,  86  Mich.  541;  s.c.  24  Am.  St.  effect,  see  Benesch  v.  John  Hancock 
Rep.  134;  49  N.  W.  Rep.  575.  Mut.  L.  Ins.  Co.,  34  N.  Y.  St.  Rep. 

'  Tunisonjj.  Detroit  &c.  Copper  Co.,      16;  s.  c.  11  N.  Y.  Supp.  714. 
73  Mich.  452;  s.  c.  4  N.W.  Rep.  602. 
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him  to  employ  an  expensive  broker  to  find  a  suitable  con- 
tractor, in  the  absence  of  evidence  that  such  an  employment 
■was  necessary  or  usual.^ 

§  4855.  Whether  Employ  Surgeons,  etc.,  for  Wounded 
Employes.  —  The  question  of  the  power  of  the  managing  agent 
of  a  corporation,  by  whatever  named  called,  in  the  absence  of 
express  authorization,  to  bind  the  corporation  by  employing  a 
surgeon,  physician,  or  nurse,  to  attend  upon  an  employ^  of  the 
company  who  has  been  wounded  in  the  line  of  his  duty,  has 
provoked  a  difference  of  judicial  opinion,  not  unlike  that 
which  attends  the  question  where  a  physician  or  surgeon  is 
called  in  in  an  emergency  case  by  a  person  other  than  the 
patient.  An  able  discussion  of  the  question  will  be  found  in 
a  case  in  Michigan,  where  the  court,  consisting  of  four  judges, 
was  equally  divided.^  The  rule  is,  that  such  a  request  does  not 
raise  an  implied  promise  where  there  is  no  legal  duty  toward 
the  patient  on  the  part  of  the  person  making  the  request.* 
In  Illinois,  a  promise  to  pay  for  medical  attendance  and 
nursing,  rendered  to  a  servant  of  a  railroad  company  injured 
in  the  discharge  of  his  duty  upon  the  road,  is  presumed  to  be 
within  the  general  powers  of  the  superintendent  of  the  road, 
and  will  bind  the  company.*  The  Supreme  Court  of  Kansas 
took  the  liberal  and  humane  view  that  presumably  a  general 
superintendent  of  a  railroad  has  implied  authority  to  employ 
a  physician  or  surgeon,  at  the  expense  of  the  company,  to 
attend  a  servant  of  the  company  injured  in  performance  of  his 
duties;  that  a  division  superintendent  has  the  same  power  within 
his  division;  and  that  this  authority  involves  power  to  ratify 
such  an  employment,  made  by  a  subordinate  without  instruc- 
tions.    If  a  subordinate  employs  a  physician,  in  a  proper 


1  Harris  v.  San  Diego  Flume  Co.,  256;  Smith  v.  Watson,   14  Vt.  332; 

87  Gal.  526;  s.  c.  25  Pac.  Eep.  758.  Boyd  v.  Sappington,  4  Watts  (Pa.), 

•  Marquette  &c.  E.  Co.  v.  Taft,  28  247 ;  Meisenbach  v.  Southern  Cooper- 
Mich.  289.  age  Co.,  45  Mo.  App.  232. 

»  Veitch  V,  Russell,  3  Ad.  &  El.  *  Toledo  &c.  E.  Co.  v.  Eodrigues, 

(n.  s.)  928;  Sellen  v.  Norman,  4  Car.  47  111.  188;  s.  e.  95  Am.  Dec.  484. 


&  P.  80 ;  Crane  v.  Baudouine,  55  N.  Y. 
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case,  in  the  name  of  the  company,  and  the  physician  reports 
the  facts  of  his  employment  and  service,  with  his  bill  there- 
for, to  the  division  superintendent,  and  the  latter  pays  no 
attention  to  it,  never  repudiating  the  contract  as  binding  the 
company,  these  facts  may  warrant  a  jury  in  finding  that  the 
act  of  the  subordinate  in  employing  the  physician  was  ratified.' 
The  Supreme  Court  of  Iowa  also  held  that  an  assistant  super- 
intendent of  a  railroad  company  possesses  an  implied  authority 
to  employ  nurses  to  attend  an  injured  em  ploy  6.^  But  sub- 
sequently the  same  court  held  that  a  surgeon  of  a  railroad 
company  has  no  implied  authority,  as  such,  to  bind  the  com- 
pany by  an  agreement  that  it  will  pay  for  services  and  meals 
furnished  nurses  and  others,  in  attendance  on  an  employ^  of 
the  company,  who  was  injured  by  an  accident  on  its  road.* 
The  Supreme  Court  of  Missouri  will  not  take  judicial  notice  of 
the  duties  of  a  division  superintendent  of  a  railroad,  or  allow  a 
recovery  against  the  company  for  drugs  furnished  on  his  order 
to  a  person  who  has  been  hurt  by  the  company's  locomotive, 
without  proof  that  he  was  authorized  to  give  the  order.*  In 
the  same  State,  a  manufacturing  corporation  is  not  liable 
for  the  services  of  a  surgeon  called  by  its  superintendent  to 
attend  an  injured  servant,  in  the  absence  of  evidence  that  the 
superintendent  had  been  authorized  by  it  to  summon  medical 
aid  in  case  of  emergency.^  In  Florida,  an  employ6  of  a  rail- 
road company  was  run  over  by  a  train  while  in  the  discharge 
of  his  duty.  The  road-master  ordered  the  train  conductor  to 
employ  a  physician.  The  physician  rendered,  for  fourteen 
days,  necessary  services,  the  conductor  having  assured  him  that 
the  company  would  pay  the  bill.  On  the  trial  of  an  action 
brought  by  the  physician  against  the  company,  there  was  no 
evidence  of  ratification  by  any  officer  higher  in  authority.  It 
was  held  that  the  action  could  not  be  maintained,  the  road- 

1  Pacific  E.  Co.  V.  Thomas,  19  Kan.  *  Brown  v.  Missouri  &c.  E.  Co.,  67 

256.  Mo.  122. 

'  Bigham  v.  Chicago  &c.  K.  Co.,  79  '  Meisenbach  v.  Southern  Cooper- 
Iowa,  534 ;  8.  fl.  44  N.  W.  Eep.  805.  age  Co.,  45  Mo.   App.   232 ;    distin- 

»  Bushnell  v.  Chicago  &c.  R.  Co.,  guishing  McCarthy  v.  Missouri  E.  E. 

69  Iowa,  620 ;  s.  c.  29  N.  W.  Eep.  753.  Co.,  15  Mo.  App.  385. 
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master  and  conductor  having  no  implied  authority  to  bind 
the  company.^ 

§  4866.  Make  Assigrnments  for  Creditors.  —  It  has  been 
held  that  where  the  management  of  the  affairs  of  a  corpora- 
tion is  intrusted  to  a  general  managing  agent,  he  has  the  power 
to  assign  its  choses  in  action  to  its  creditors,  either  in  pay- 
ment of,  or  as  security  for,  a  debt  of  the  corporation,  without 
express  authority  from  the  directors.^ 

§  4857.  Powers  Touching-  Litigation.  —  It  has  been  held 
that  the  general  manager  and  agent  of  a  corporation  must  be 
presumed,  prima  facie  at  least,  to  have  authority  to  direct  the 
issue  of  a  replevin  writ,  for  the  improper  service  of  which  the 
corporation  is  sued.^ 

§  4868.  Powers  of  Manag-ers  of  Particular  Kinds  of 
Corporations.  —  The  powers  of  the  general  or  managing  agents 
of  mining  companies  have  been  the  subject  of  judicial  con- 
sideration, with  reference  to  special  facts,  in  several  cases.* 
An  educational  corporation,  organized  to  found  and  carry  on 
a  military  academy,  becomes  responsible  for  the  cost  of  print- 
ing, advertising,  etc.,  by  its  superintendent,  on  the  principle 
of  having  held  him  out  as  its  general  agent.*  But,  in  the 
absence  of  evidence,  it  will  not  be  presumed  that  the  business 
manager  of  a  theatrical  company  has  the  power  to  engage  per- 
formers for  a  year.®     The  general  manager  of  a  milling  com- 

'■  Peninsular  B.   Co.  v.  Gary,  22  intendent   of   the    New  Albany   and 

Fla.  356 ;  s.  c.  1  Am.  St.  Eep.  194.  Vincennes  road  in  Indiana  was  not 

"  McKiernan  v.  Lencen,  56  Oal.  61.  liable  to  holders  of  certificates  issued 

'  Frost  V.  Domestic   Sewing   Ma-  by  the  commissioner  appointed  under 

chine  Co.,  133  Mass.  563.     See  ante,  the  Indiana   Acts  of  1843  and  1844, 

§  4629.  relating  to  that   road,  for  the  non- 

*  Starr  r.  Gregory  &c.  Min.  Co.,  6  payment  of  money  due  on  such  cer- 

Mont.  485,  491 ;  s.  c.  13  Pac.  Eep.  195,  tiflcates.     Clendenin    v.    Frazier,   1 

198 ;    Consolidated    Gregory    Co.    v.  Ind.  553. 

Eaber,  1  Colo.  511 ;  Powrie  v.  Kansas  ^  Georgia    Military    Academy   v. 

Pacific  Ey.  Co.,  1  Colo.  529;  Union  Estill,  77  Ga.  409. 
Gold  Mining  Co.  v.  Eocky  Mountain  °  Vogel  v.  St.  Louis  Museum,  8  Mo. 

Nat.  Bank,  1  Colo.  531.    The  super-  App.  587. 
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pany  has  been  held  to  have  no  implied  or  ex  officio  power  to 
bind  the  company  by  contracts  for  the  purchase  of  machinery.^ 

§  4859.  Is  Iiiable  to  the  Company.  —  The  manager  of  an 
investment  company  who  indorsed  notes  given  in  renewal  of 
notes  indorsed  by  him  personally  before  the  organization  of 
the  company,  which  the  funds  of  the  company  were  ultimately 
used  to  pay,  was  held  liable  to  the  assignee  of  the  company 
therefor,  in  the  absence  of  an  undertaking  by  the  company  to 
indemnify  him  against  outstanding  indorsements.^ 

§  4860.  His  Powers  when  also  President. — ^Notwithstand- 
ing the  narrow  theory  of  the  implied  powers  of  the  president 
of  a  corporation  taken  by  some  of  the  courts,^  it  has  been  held 
that  the  fact  that  a  person  having  the  active  conduct  of  the 
business  of  a  corporation  is  also  its  president  does  not  operate 
as  a  limitation  upon  the  powers  usually  exercised  by  its  general 
agents  or  managers.  His  authority  is  not  limited  to  that  pos- 
sessed by  virtue  of  his  office  as  president,  but  is  incident  to 
the  management  of  the  business.* 


;  *  Victoria  Gold  Min.  Co.  v.  Fraser  (Tenn.)  606.    Power  of  such  an  agent 

(Colo.),  29  Pac.  Eep.  667.    Power  of  to  waive  notice  of  death:  Prentice  v. 

the  principal  clerk  of   an    insurance  Knickerbocker  Life  Ins.  Co.,  43  N.Y. 

company  to  bind  the  company  by  a  Super.  Ct.   352.    That  an  insurance 

parol  contract:   Cooke   v.  .(Etna  Ins.  company  whose  general  agent  issued 

Co.,  7  Daly  (N.  Y.),  555.    Facts  war-  a  policy  upon  the  application  of  other 

ranting  a  finding  that  one  acted  as  agents,  signed  only  by  the  latter,  in 

general  agent  of  an  insurance  company,  their  firm  name,  is  bound  by   the 

with    authority    to  settU  a  loss  and  policy,  although  the  representations 

waive  the  formal  preliminary  proofs  in  the  application  were  not  binding 

thereof,  and  that   his   bad   faith  in  upon  the  insured:    South  Bend  Toy 

misleading  the  insured  to    delay  to  Man.  Co.  v.  Dakota  F.  &  M.  Ins.  Co., 

bring    an  action  within  the  twelve  2S.  Dak.  17;  s.  c.  48  N.  W.  Rep.  310 ; 

months'    limitation    in    the    policy,  20  Ins.  L.  J.  871. 
estopped  the  company  from  denying  »  Minneapolis  Trust  Co.  v.  Clark, 

that    an    action    thereafter    brought  47  Minn.  108;  s.  c.  49  N.  W.   Kep. 

could  be  maintained :  Little  v.  Phoenix  386. 
Ins.  Co.,  123  Mass.  380;   «.  c.  25  Am.  "  Ante,  §  4619. 

Eep.   96.    Who  deemed  the  general  *  Ceeder  v.  Loud  &  Sons'  Lumber 

agent  oi  an  insurance  company:  South-  Co.,  86  Mich.  641;  e.  c.  24  Am,  St. 

em  Life  Ins.  Co.  v.  Booker,  9  Heisk.  Eep.  134. 
3646 


THE    MANAGING    AGENT.       [i  Thomp.  Corp.  §  4861. 

§  4861.  His  Powers  in  Respect  of  Taxation.  —  In  Califor- 
nia, the  statement  of  property  which  is  to  be  made  by  the 
•managing  agent  of  a  corporation,  is  properly  made  by  the 
superintendent}  In  the  same  State,  such  statement  of  prop- 
erty, furnished  to  an  assessor,  is  binding  on  the  corporation, 
and  justifies  the  assessor  in  adopting  it  as  a  correct  statement 
of  the  property  belonging  to  the  company;^  and  if  in  an 
action  to  recover  a  tax  brought  against  a  railroad  company, 
the  company  avers  in  its  answer  that  its  superintendent  fur- 
nished the  assessor  with  a  written  statement  of  the  real  estate 
belonging  to  the  company,  the  company  cannot,  on  the  trial, 
be  heard  to  dispute  the  authority  of  its  agent  to  give  a  list 
of  its  property,  nor  to  deny  that  the  property  contained  in 
the  list  belonged  to  the  company.'  In  Kansas,  the  general 
manager  of  a  corporation  is  properly  prosecuted,  if  the  corpo- 
ration violates  an  ordinance  by  doing  business  without  hav- 
ing paid  its  license  tax.* 

'  Lake  County  v.  Sulphur   Babk  '  Ibid. 

Quicksilver  Mining  Co.,  68  Cal.  14.  *  Wyandotte  v.  Corrigan,  35  Ean. 

'  People  V.  Stockton  &c.  E.  Co.,  49  21. 
Cal.  414,  415. 
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CHAPTER  cm. 

ATTOENEYS  AND  COUNSELORS. 

Section  Section 

4864.  Preliminary.  4868.  When  bind  the  corporation  by 

4865.  Appearance  evidence  of  his  au-  admissions. 

thority.  4869.  Employment  of  additional  coun- 

4866.  What   officers    and    agents   of  sel  in  special  cases. 

corporations  have  power  to     4870.  Points    of    professional    ethics 
employ  counsel.  involved    in    such     engage- 

4867.  Eetainer  need  not  be  under  seal.  ments. 

§  4864.  Preliminary.  —  It  is  intended  to  collect  in  this 
chapter  some  decisions  not  elsewhere  noticed  touching  the 
employment,  authority,  and  conduct  of  attorneys  and  counselors 
at  law  retained  by  corporations  in  their  litigation.  It  is  not 
intended  to  treat  of  those  special  agents,  appointed  to  execute 
deeds  or  other  instruments,  called  attorneys  in  fact.  The 
power  to  appoint  such  agents  is  incident  to  the  power  to  do 
the  act  for  which  the  agent  is  appointed;  and  it  is  not  per- 
ceived why  a  special  statute  should  have  been  thought  neces- 
sary, to  authorize  corporations  to  appoint  such  agents  or 
attorneys  to  convey  their  real  estate.' 

§  4865.  Appearance  Evidence  of  his  Authority.  —  Attor- 
neys and  counselors  at  law  are  quasi-o&ceis  of  the  courts  in 
whose  bar  they  are  enrolled;  and  the  fact  that  a  member  of 
the  bar  of  the  court  appears  for  a  litigant  is  prima  facie 
evidence  that  he  is  duly  authorized  to  appear.  This  rule  ap- 
plies in  the  case  of  corporations,  as  well  as  in  the  case  of  nat- 
ural persons;  and  accordingly  it  is  held  tjhat  the  fact  that  the 
declaration,  in  a  suit  by  a  corporation,  was  signed  and  filed  by 
an  attorney-at-law,  for  the  plaintiff,  is  sufficient  evidence  that 

'  Such  as  Colo.  Act  of  April  8, 1889;  Laws  Colo.  1889,  p.  97. 
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the  plaintiff  appeared  ;  as  a  corporation  must  appear  if  at  all, 
by  attorney.*  So,  in  order  to  prove  the  withdrawal  of  a  suit 
brought  by  a  corporation,  a  vote  of  that  corporation  author- 
izing the  withdrawal  is  not  necessary;  if  the  act  be  done  by 
its  agent  or  attorney,  no  other  proof  of  authority  will  be  re- 
quired.^ 

§  4866.  What  Officers  and  Agents  of  Corporations  have 
Power  to  Smploy  Counsel. — Managing  officers  of  corporations 
have  power  to  employ  attorneys  and  counselors  to  prosecute 
or  defend  suits  for  the  corporation,  or  otherwise  to  assist  in 
legal  proceedings  in  which  it  is  interested,  without  any  express 
delegation  of  power  so  to  do,  or  any  formal  resolution  of 
the  board  of  directors  to  that  effect.'  This  power  has  been 
ascribed  to  the  president,*  and  also  to  the  cashier^  of  a  bank, 
and  to  the  superintendent  of  a  railroad.'  It  has  been  held  that 
authority  from  the  president  of  a  corporation, to  an  attorney 
or  solicitor,  to  appear  for  the  corporation,  is  sufficient  to  bind 
the  corporation  by  the  proceedings  had  by  the  attorney,  —  the 
principle  being  that  the  acts  and  assents  of  corporations,  like 
those  of  individuals,  when  not  reduced  to  writing,  may  be 
inferred  from  other  facts  and  circumstances,  withont  a  violation 
of  any  known  rule  of  evidence."  And  if  the  president  exceeded 
his  authority,  in  giving  such  power,  the  corporation  should 
look  to  him  for  any  damage  it  may  have  thereby  sustained.' 

1  State  Bank   v.  Bell,  5   Blackf.  v.  Oakley,  9  Paige  (N.  Y.),  496;  s.  c. 

(Ind.)    127 ;    Brookville  Ins.   Co.  v.  38  Am.  Dec.  561 ;  Mumford  v.  Haw- 

Eecords,  5  Blackf.  (Ind.)  170;  Bridg-  kins,  5  Denio  (N.  Y.),  355;   Savings 

ton  V.  Bennett,  23  Me.  422.  ,  Bank  &c.  v.  Benton,  2  Met.  (Ky.)  240. 

"  Union   Man.  Co.   v.  Pitkin,   14  *  Western  Bank  v.  Gilstrap,  45  Mo. 

Conn.  174.  419;  Root  v.  Olcott,  42  Hun  (N.  Y.), 

'  American  Ins.  Co.  v.  Oakley,  9  536,  Davis,  P.  J.,  dissenting. 
Paige  (N.  Y.),  496;  s.  c.  38  Am.  Dec.  «  Southgate  v.  Atlantic  &c.  K.  Co., 

661;    Western  Bank  v.  Gilstrap,  45  61  Mo.  89. 
Mo.  419;  Southgate  v.  Atlantic  &c.  '  Post,  5  5177. 

B.  Co.,  61  Mo.  89,  94;   Mumford  v.  '  American  Ins.  Co.  v.  Oakley,  9 

Hawkins,  5  Denio  (N.  Y.),  355.    That  Paige  (N.  Y.),  496;  s.  c.  38  Am.  Dec. 

a  tovm  agent  in  Vermont  may  bind  561 ;  Lime  Rock  Bank  v.  Macomber, 

the  town  by  employing  an  attorney,  29  Me.  564;  Eastman  v.  Coos  Bank,  1 

see  Langdon  v.  Castleton,  30  Vt.  285.  N.  H.  23. 

*  Ante,  §  4629 ;     American  Ins.  Co. 
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And  so,  the  authority  of  any  other  agent  of  a  corporation, — 
for  example,  the  superintendent  of  a  railway  company,  —  to 
employ  counsel  in  its  behalf,  may  be  implied  from  the  adop- 
tion or  recognition  of  his  acts  by  the  company.^  But  while 
the  managing  officers  of  a  corporation,  presumptively,  have 
authority  to  employ  counsel  to  attend  to  legal  business  for  the 
corporation,  no  such  presumption  obtains  in  the  case  of  sub- 
ordinate officers.'^ 

§  4867.  Retainer    need   not   be   under     Seal.  —  It   is    not 

necessary  to  his  authority  that  he  should  be  retained  by  a 
written  instrument  under  seal.'  For  instance,  an  attorney 
for  a  corporation,  though  not  retained  under  seal,  may  never- 
theless give  a  binding  consent  to  a  judge's  order  referring  a 
cause  to  arbitration.*  So,  a  general  retainer,  by  resolution  of  a 
town  council,  has  been  held  a  sufficient  retainer  to  warrant 
the  payment  to  the  attorney  of  the  costs  of  a  successful  defense 
of  proceedings  against  the  town.*  So,  an  attorney  on  behalf 
of  a  bank  is  competent  to  give  the  notice  required  by  a  statute 
providing  for  summary  proceedings  against  persons  indebted 
to  banks.  Nor  need  such  notice  be  under  the  seal  of  the 
bank.^ 

§  4868.  "When  Bind  the  Corporation  by  Admissions. — A 

corporation,  as  well  as  an  individual,  may  be  bound  by  the 
admissions  of  its  attorney.' 

§  4869.  Employment  of  Additional  Counsel  in  Special 
Cases.  —  A  statute  prescribing  the  salary  of  "the  attorney" 
of  a  State  bank  has  been  construed  as  only.fixing  the  compen- 

»  Southgate  v.  Atlantic  &c.  E.  Co.,  "  Curry  v.    Bank,   8  Port.  (Ala.) 

61  Mo.  89.  360. 

*  Maupin  v.  Virginia  Lead  Min.  '  Miinicipality  No.  2  t>.  Orleans 
Co.,  78  Mo.  24,  26.  Cotton  Press,  18  La.  122,  246;  s.  e.  36 

'  Post,  §  5061 ;   ch.  180.  Am.  Dec.   624.    See  also  American 

*  Faviell  v.  Eastern  Counties  Kail-  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.), 
way  Co.,  2  Ex.  344;  s.  c.  17  L,  J.  496;  s.  c.  38  Am.  Dec.  561;  Troy 
(Ex.)  297.  Turnp.  Co.  v.  M'Chesney,  21  Wend. 

'  Eegina  v.  Lichfield,  10  Ad.  &  El.      (N.  Y.)  296. 
(N.  s.)  534. 
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sation  of  the  regular  attorney  elected  as  an  officer  of  the  bank, 
and  not  as  restraining  the  directors,  by  implication,  from 
employing  additional  attorneys  in  special  cases.^  A  volun- 
tary payment  by  the  authorities  of  an  English  borough  for 
additional  legal  services  has  been  held  not  a  misapplication 
of  corporate,  funds,  although  there  was  no  retainer  under 
seal.^ 

§  4870.  Points  of  Professional  Ethics  Involved  in  Such 
£ng'ag'ements.  —  In  Mississippi,  the  practice  of  directors  of 
corporations  bleeding  the  corporation  by  way  of  "  fees "  for 
alleged  professional  services,  became  so  flagrant  that  it  was 
thought  necessary  to  pass  a  statute  prohibiting  a  bank  director 
from  appearing  for  the  corporation;  and  such  a  statute  was 
held  not  unconstitutional?  In  Missouri,  it  has  been  held  that 
one  who  has  acted  as  an  attorney  for  a  corporation  is  not 
thereby  brought  into  such  a  relation  of  personal  trust  and 
confidence  with  a  director  of  the  corporation,  as  to  make  it  im- 
proper for  him  afterwards  to  act  as  counsel,  in  a  proceeding 
against  such  director  for  money  which  the  corporation  has 
lost  through  a  breach  of  his  official  trust.^ 

^  Bank  of  Alabama  v.  Martin,  4  Brady  v.  New  York,  1  Sandf.  (N.  Y.) 

Ala.  615.  569.    Nature  of  the  office  of  attorney 

'  Eegina  v.  Prest,  15  Jur.  554 ;  g.  c.  or  counselor  for  a  municipal  corpora- 

20  L.  J.  (N.  s.)  Q.  B.  17;  1  Eng.  L.  &  tion:   Primm  v.  Carondelet,  23  Mo. 

Eq.  250.    Whether  a  court  will  recog-  22.    What  engagements  between  the 

nize  special  counsel  for  a  municipal  receiver  of  a  corporation  and  special 

corporation  which  has  a  regularly  con-  counsel    employed    by  Mm  are  not 

Btituted  law  department :  New  York  champertous:  Bent  v.  Priest,  10  Mo. 

V.  Exchange  Fire  Ins.  Co.,  17  How.  App.  543,  549. 

Pr.  (N.  Y.)  380;  Parker  ti.  Williams-  '  West  Feliciana  E.  Co.  v.  John- 
burgh,  13  How.  Pr.    (N.  Y.)    250;  son,  5  How.  (Miss.)  273. 
*  Bent  V.  Priest,  10  Mo.  App.  543. 
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CHAPTER   CIV. 

POWERS  OF  CORPORATE  AGENTS  GENERALLY. 

Art.  I.     Generally.      §§  4873-4906. 

II.     Declarations  and  Admissions.     §§  4912-4925. 

III.  Liability  of  Corporations  for  the  Frauds  of 

Their  Agents.    §§  4929-4934. 

IV.  Ratification   of  Unauthorized  Acts   of  Agent. 

§§  4938-4947. 
V.     Powers    Touching    Particular    Acts.      §§  4951- 

4973. 
VI.     Matters  Relating  to  Particular  Agents.  §§  4978- 
4988. 
VII.     Other  Matters.     §§  4992-5005. 


Article   I.     Generally. 


Sectioh 

4873.  Subordinate  officers  and  agents ; 

appointment,  tenure,  sala- 
ries, control  of  directors 
over. 

4874.  Corporations  bound  by  the  acts 

of  their  agents  the  same  as 
natural  persons. 

4875.  Individual     stockholders     and 

directors  no  inherent  au- 
thority as  agents. 

4876.  Sources  of  power  in  officers  of 

corporations. 

4877.  Certain  powers  ascribed  to  cer- 

tain officers  by  implication  of 
law. 

4878.  Distinction     between    general 

and  special  agents. 

4879.  This    attempted    classification 

disapproved. 
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Section 

4880.  General  rule  that  the  corpora- 

tion is  not  bound  by  the  offi- 
cer's or  agent's  representa- 
tions as  to  his  authority. 

4881.  Both  appointment  and  powers 

of  agent  proved  by  recogni- 
tion, adoption,  and  habitual 
action. 

4882.  Theory  that   the   fact   that  a 

corporate  officer  or  agent 
exercises  certain  powers  is 
evidence  of  authority. 

4883.  Further  of  the  legal  implication 

of  rightful  power  from  the 
habit  of  exercising  it. 

4884.  The   governing   principle:   the 

corporation  must  have  con- 
sented to  the  appearance  of 
power  exhibited  by  the  agent. 
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Section 

4885.  lUuBtrationa  of  the  principle. 

4886.  Authority  not  proved  by  previ- 

ous isolated  acts. 

4887.  Extent  to  which  persons  deal- 

ing with  corporations  are 
hound  to  take  notice  of  the 
authority  of  their  officers  and 
agents. 

4888.  Bound  to  notice  the  extent  of 

the  power,  hut  not  charge- 
able with  regularity  of  its 
exercise  in  the  particular 
case. 

4889.  May  take  the  representation  of 

the  agent  that  it  is  rightly 
exercised. 

4890.  Bound  to  take  notice  of  limita- 

tions of  authority  contained 
in  the  by-laws. 

4891.  Proof  of  the  appointment  of  the 

agent. 

4892.  What  officers  and  agents  held 

out  as  having  powers  com- 
mensurate with  the  general 
usages  of  the  business. 

4893.  Proof  of  authority  of  agent. 

4894.  Further  of  this  subject. 

4895.  Authority  presumed  from  cor- 


4896. 


4897. 


Sbcstion 

porate  seal  and  proper  signa- 
tures. 

Antecedent  authority  proved  by 
subsequent  recognition  and 
adoption. 

Time  and  place  of  doing  official 
acts. 

4898.  Delivery  and  possession. 

4899.  Interpretation     of     grants     of 

power  to  corporate  agents: 
powers  included  by  impli- 
cation. 

Power  of  agent  cannot  exceed 
power  of  corporation. 

Power  of  agent  ends  with  power 
of  corporation. 

4902.  But  corporation  responsible  for 

acts  of  officers  and  agents 
holding  over. 

4903.  Acts  done  in  excess  of  authority 

by  mere  mistake. 
Determination     of     office     or 

agency  releases   sureties  on 

official  bond. 
But  not  so  with  the  power  of 

the  directors. 
4906.  Corporate  agents  acting  for  each 

other. 


4900. 


4901. 


4904. 


4905. 


§  4873.  Subordinate  Officers  and  Agents:  Appointment, 
Tenure,  Salaries,  Control  of  Directors  over.  —  The  power  of 
directors  to  appoint  subordinate  agents,  to  make  contracts 
with  them  touching  their  compensation,  and  the  tenure  of 
their  agency,  is,  of  course,  not  open  to  question.^  On  the 
other  hand,  it  is  not  at  all  necessary  that  subordinate  agents, 
servants,  and  employes  should,  in  order  to  be  entitled  to 
recover  compensation  for  their  services,  derive  their  appoint- 
ment from  the  directors,  or  that  the  directors  should,  at  a  for- 
mal meeting,  either  authorize  or  ratify  the  appointment.  For 
many  purposes  the  officers  and  agents  of  the  corporation  may 
employ  persons  to  perform  service  for  it;  and  such  employ- 
ment, being  within  the  scope  of  the  agent  or  ofiBcer's  duty, 


*  Branch  Bank  v.  Collins,  7  Ala.  95. 
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binds  the  corporation.  In  other  cases,  if  an  ofiBcer  employs  a 
person  to  perform  a  service  for  the  corporation,  and  it  is  per- 
formed with  the  knowledge  of  the  directors,  and  they  receive 
the  benefit  of  such  service,  without  objection,  the  corporation 
is  liable  upon  an  implied  assumpsit}  The  rule  in  regard  to 
directors'*  does  not  extend  so  far  as  to  prevent  a  mere  ministe- 
rial agent  or  servant, of  a  subordinate  character,  for  whose  sal- 
ary no  provision  has  been  made  by  corporate  action,  from 
recovering  a  quantum  meruit  on  an  implied  assumpsit.'  The 
questions  here  under  consideration  have  no  special  applica- 
tion to  the  case  of  an  officer  of  a  public  corporation,  who  is  a 
public  officer,  the  tenure  of  whose  office  does  not  depend  upon 
contract,  but  upon  the  law.*  In  so  far  as  it  has  application  to 
the  subject  of  the  compensation  of  subordinate  agents,  serv- 
ants, and  employes  of  private  corporations,  it  conducts  us  to 
a  territory  where  the  law  of  corporations  fades  out,  and  the 
law  of  contracts,  or,  more  especially,  the  law  of  lUaster  and 
servant,  begins.* 


'  Hooker  v.  Eagle  Bank,  30  N.  Y. 
83;  s.  c.  86  Am.  Dec.  351. 
'  Ante,  §  4380. 

*  Waller  v.  Bank  of  Kentucky,  3 
J,  J.  Marsh.  (Ky.)  201. 

*  An  appointment  to  the  office  of 
treasurer  of  the  Virginia  Military  In- 
etitute  was  not  a  contract,  and  all  rights 
of  the  appointee  to  the  emoluments  of 
the  office,  for  instance,  the  use  of  a 
certain  house  free  of  rent,  ceased  with 
his  removal.  Frazier  v.  Virginia  Mili- 
tary Inst.,  81  Va.  59. 

'  Index  to  Other  Holdings. — Circum- 
stances under  which  an  employ^  of  a 
railroad  company  was  held  not  en- 
titled to  recover  compensation  for 
obtaining  a  contract  for  the  construc- 
tion of  the  road,  notwithstanding  the 
promise  of  its  president  to  see  him 
paid:  Van  Valkenburgh  v.  Thomas- 
Ville  &c.  E.  Co.,  22  N.  Y.  St.  Rep.  379; 
I.  c.  4  N.  Y.  Supp.  782.  Payment  of 
brokerage  to  a  stockholder  for  placing 
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company's  shares,  a  breach  of  trust : 
Ee  Faure  Electric  Accumulator  Co., 
40  Oh.  Div.  141;  g.  c.  58  L.  J.  (Oh.) 
48 ;  37  Week.  Rep.  116.  Dismissal  by 
a  railroad  company  of  a  servant  with- 
out giving  him  three  months'  notice, 
etc.,  because  of  an  offensive  letter 
written  by  him:  East  Anglian  Eail- 
ways  Co.  v.  Lythgoe,  10  C.  B.  726;  s.  c. 
2  Eng.  L.  &  Eq.  331 ;  20  L.  J.  C.  P.  84. 
Promise  of  superintendent  when  no  evi- 
dence of  agreement  to  raise  salary  of 
employ^:  Eaysor  v.  Berkeley  R.  Co., 
26  S.  0.  610,  mem.;  2  S.  E.  Eep.  119. 
No  payment  of  compensation  for  an 
act  prohibited  by  law,  as  for  securing 
a  loan  to  a  corporation  prohibited 
from  doing  business  within  the  State : 
Dudley  v.  Collier,  87  Ala.  431 ;  s.  c.  13 
Am.  St.  Eep.  55;  6  South.  Eep.  304. 
Damages  for  dismissal  of  municipal 
officer  upon  charges  do  not  include  ex- 
penses of  defending  himself  against 
such  charges :  Shaw  v.  Macon,  19  Ga. 
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§  4874.  Corporations  Bound  by  the  Acts  of  their  Agents  . 
the  Same  as  Natural  Persons.  —  The  general  rule  of  law  is, , 
that  corporations  are  bound  by  the  acts  of  their  -agents,  done 
within  the  scope  of  their  authority,  just  as  natural  persons 
are,^  unless  their  charters  expressly  provide  otherwise.*  On 
the  other  hand,  a  corporation  is  not,  as  a  general  rule,  any 
more  than  a  natural  person,bound  by  any  acts  or  engagements 
of  its  agents  which  are  not  within  the  limits  of  the  authority 
conferred  on  them.'  Therefore,  it  has  been  held  error  to 
refuse  to  instruct  a  jury  that  "  an  individual  officer  of  a  cor- 
poration cannot,  by  his  acts,  bind  the  corporation,  unless  such 


468.  Action  by  a  secretary  for  his 
salary,  counterclaim  for  an  unpaid 
assessment  on  stock  purchased  by 
such  creditor  —  materiality  of  a  spe- 
cial interrogatory  to  the  jury :  Oormac 
V.  Western  White  Bronze  Oo. ,  77  Iowa, 
32;  s.  c.  41  N.  W.  Eep.  480.  Compen- 
sation of  local  agents  of  insurance 
company  employed  by  general  agent, 
limited  to  provisions  of  contract  sub- 
sisting between  the  company  and  the 
general  agent :  United  States  Life  Ins, 
Oo.  V.  Hessberg,  27  Ohio  St.  393.  Right 
of  agent  of  life  insurUnce  company  to 
commissions  on  renewals  held  to  cease 
at  termination  of  agency :  Spaulding 
V.  New  York  Life  Ins.  Co.,  61  Me.  329. 
Agent  discharged  for  defalcation  for- 
feits interest  in  premiums  subse- 
quently collected :  Phcenix  Mut.  Life 
Ins.  Co.  V.  HoUoway,  51  Conn.  310; 
s.  c.  50  Am.  Eep.  20.  Evidence  of  cus- 
tom in  action  by  agent  for  interest  in 
premiums  on  renewals,  and  evidence  of 
probable  expectation  of  life,  to  show 
measure  of  damages:  Ensworth  v. 
New  York  Life  Ins.  Co.,  1  Flip.  C.  0. 
(U.  S.)  92.  No  recovery  by  agent  for 
procuring  policy  takinlg  effect  at  a  fu- 
ture date:  Townsend  v.  Thompkins, 
32  N.  Y.  St.  Eep.  923 ;  s.  c.  10  N.  Y. 
Supp.  797.  Agent's  claim  to  percentage 
on  renewals  ceases  upon  assignment 


by  reason  of  insolvency :  North  Caro- 
lina State  Life  Ins.  Co.  v.  Williams, 
91  N.  C.  69 ;  s.  c.  49  Am.  Eep.  637. 

'  Leggett  V.  New  Jersey  Man.  &c. 
Co.,  1  N.  J.  Eq.  541,  553;  s.  c.23Am. 
Dec.  728;  Clark  v.  Washington,  12 
Wheat.  (U.  S.)  40,  61;  Essex  Turnp. 
Corp.  V.  Collins,  8  Mass.  292,  299; 
Smith  V.  Atlas  Steam  Cordage  Co.,  41 
La.  An.  1 ;  g.c.  5  South.  Eep.  413. 

'  Covington  v.  Covington  &c. 
Bridge  Co.,  10  Bush  (Ky.),  69. 

*  Hartford  Bank  v.  Hart,  3  Day 
(Conn.),  491;  s.  c.  3  Am.  Dec.  274; 
Mount  Sterling  Oo.  v.  Looney,  1  Met. 
(Ky.)  550;  s.  c.  71  Am.  Dec.  491 ;  Mc- 
Cullough  V.  Moss,  5  Denio  (N.  Y.), 
567 ;  Brady  v.  New  York  &c.,  2  Bosw. 
(N.  Y.)  173,  17§;  s.  c.  7  Abb.  Pr. 
(N.  Y.)  234;  16  How.  Pr.  (N.  Y.) 
432;  20  N.  Y.  312;  s.  p.  Appleby  «. 
New  York,  15  How.  Pr.  (N.  Y.)  428; 
Pittsburg  &c.  E.  Co.  v.  Allegheny  Co., 
79  Pa.  St.  210;  Chicago  &c.  E.  Co.i). , 
James,  22  Wis.  194;  State  v.  Commer- 
cial Bank,  6  Smedes  &  M.  (Miss.) 
218 ;  s.  c.  45  Am.  Dec.  280;  Commer- 
cial Bank  v.  Bonner,  13  Smedes  &  M. 
(Miss.)  649;  Eeynolds  &c.  Constr. 
Oo.  V.  Police  Jury,  44  La.  An.  863 ; 
«.  c.  11  South.  Eep.  236;  Seibrecht  v. 
New  Orleans,  12  La.  An.  129. 
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acts  are  authorized  or  approved  by  the  corporation."'  But 
there  are  plainly  many  states  of  fact  where  the  giving  of  such 
an  instruction  would  be  error.^  It  has  been  well  said  that  a 
contract  executed  by  an  agent  or  officer  of  the  corporation  is 
the  contract  of  the  corporation,  where  the  officer  or  agent 
acts  within  the  scope  of  his  authority,  and  the  purpose  fo  act 
for  the  corporation  is  manifest  from  the  contract,  taken  as  a 
whole.'  But  it  is  quite  apparent  from  what  has  preceded  * 
and  from  what  is  to  follow,*  that  he  binds  the  corporation  in 
many  cases  where  it  is  not  his  purpose  to  act  for  the  corpora- 
tion at  all.  It  is  within  this  principle  that  the  agent  binds 
the  corporation  in  favor  of  third  persons,  either  on  the  foot- 
ing of  contract  or  of  tort,  whenever  he  acts  within  the  gen- 
eral scope  of  his  granted  powers,  although  he  may  act  in 
violation  of  his  duty  on  the  particular  occasion,  or  even  with- 
out particular  authority,  or  against  orders.  "  The  general 
principle,"  says  the  Supreme  Court  of  Indiana,  "  fairly  deduci- 
ble  from  the  authorities,  is  this:  the  general  agent  of  a  cor- 
poration, clothed  with  a  certain  power  by  the  charter,  or 
the  lawful  act  of  the  corporation,  may  use  that  power  for  an 
'  unauthorized,  or  even  a  prohibited,  purpose,  in  his  dealings 
with  an  innocent  third  party,  and  yet  render  the  corporation 
liable  for  his  acts."'  For  instance,  if  it  is  a  part  of  the  gen- 
eral duty  of  the  ticket  agent  of  a  railway  corporation  to  post  in 
his  office  a  notice  pertaining  to  the  business  carried  on  there, 
and  he  posts  such  a  notice  containing  a  libel  upon  a  third 
person,  the  corporation  will  be  responsible  for  it  to  such  third 
person  in  damages.' 

§  4S75.  Individual  Stockholders  and  Directors  lifo  Inherent 
Authority  as  Agents.  —  It  is  plain  that  the  corporation  can- 
not be  bound  by  the  declarations  or  acts  of  individual  members, 

'  Brooklyn  Gravel  Road  Co.  v.  Slaughter,  33  Ind.  185. 
«  Ante,  §§  4626,  4661 ;  post,  §§  4881,  »  Post,  i  6331. 

4896,  5251.  °  Madison  &c.   B.  Co.  v.  Norwich 

'Bryson  v,  Johnson  County,  100  Savings  Soc,  24  Ind.  457,  462. 
Mo.  76;  «.  c.  13  S.  W.  Rep.  239.  '  Fogg  v.  Boston  &c.   R.  Co.,  148 

•  AnU,  i  1493,  et  seg.;  §  4824,  etseg.;  Mass.  513;  «.  c.  12  Am.  St.  Rep.  583; 

§  4839.  20  N,  E.  Rep.  109;  post,  §  6310. 
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because  unanimity  of  sentiment  under  such  circumstances 
would  be  impossible.  The  voice  of  the  corporators  or  direct- 
ors can  be  heard  only  when  speaking  in  a  body.^  As  stated 
by  Mr.  Justice  Lindley:  "Before  a  company  is  formed,  those 
engaged  in  forming  it  are  not  partners,  and  are  not  each 
other's  agents  for  doing  that  which  may  be  necessary  to  form 
the  company;  and  after  a  company  is  formed,  the  transaction 
of  its  business  is  notoriously  intrusted  to  a  few  directors  or 
managers,  and  other  members  take  no  part  in  it."  ^  It  has 
been  said  in  one  case  that  the  separate  action  of  the  directors, 
within  their  usual  sphere,  binds  the  company.'  But  this  is 
a  gross  misconception,  because  the  directors,  when  acting 
separately,  have  no  usual  sphere,  —  in  fact  no  sphere  at  all. 
An  individual  director  has  no  inherent  power  whatever,  as 
agent  of  the  corporation.  If  he  possesses  any  such  power  he 
must  have  received  it  by  appointment  from  the  board,  — 
though,  of  course,  he  might  acquire  it  by  the  habit  of  acting 
with  the  consent  or  acquiescence  of  the  board,  under  a  prin- 
ciple hereafter  discussed,*  just  as  an  intermeddler  can,  in 
the  same  way,  make  himself  one's  agent.  Hence,  where  a 
director  of  a  corporation  assumes  a  power  never  delegated, 
such,  for  instance,  as  to  tell  a  merchant  that  the  corporation 
will  be  responsible  for  goods  furnished  to  an  employ^  of  the 
corporation,  the  merchant  cannot  charge  the  corporation  for 
goods  furnished  in  the  belief  that  the  corporation  would  pay 
for  them.*     Hence,  the  "  managing  director"  of  a  corporation. 


'  Allegheny  County  Workhouse  v.  372.     The  distinction  between  a  cor- 

Moore,  95  Pa.  St.   408;  Lawrence  v.  poration,  and  the  aggregate  of    the 

Gehbard,  41  Barb.  (N.  Y.)  575;  Euby  members  forming  such  corporation, is 

V.  Abyssinian  Soc,  15  Me.  306;  Hay-  well  illustrated  by  the  case  of  Society 

den  V.  Middlesex  Turnp.  Corp.,  10  of  Practical  Knowledge  v.  Abbott,  2 

Mass.  397,  403;  s.  c.  6  Am.  Dec.  143;  Beav.  559. 

Canal    Bridge   v.    Gordon,    1    Pick.  '  Lind.  Part.  240.    See  Bramah  v, 

(Mass.)  297,  804 ;  s.  c.  11  Am.  Dec.  170 ;  Eoberts,  3  Bing.  N.  G.  963. 
University  of  Maryland  v.  Williams,  •  Foot  v.  Eutland  &c.  E.   Co.,  32 

9  Gill  &  J.  (Md. )  365 1  «.  c.  31  Am.  Dec.  Vt.  633. 
72;  Wheelock  v.  Moulton,  15  Vt.  519,  *  Post,  §  4881. 

622;  Harris  v.  Muskingum  Man.  Co.,  '  Eice  v.  Peninsular  Club,  52  Mich. 

4  Blackf.  (Ind.)  267 ;  s.  c.  29  Am.  Dec.  87. 
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sometimes  spoken  of  in  the  books,  must  be  such  by  appoint- 
ment} 

§  4876.  Sources  of  Power  in  Officers  of  Corporations. — In 

general,  the  powers  of  the  officers  and  agents  of  corporations 
maybereferred  to  three  sources:  1.  The  governing  statute,  char- 
ter, by-laws,  or  other  instrument  containing  an  express  grant 
of  powers.  2.  The  conduct  of  the  corporation  in  habitually  suf- 
fering the  particular  officer  publicly  to  exercise  certain  powers, 
in  which  case  the  corporation  is  said  to  hold  out  the  particular 
officer  to  the  public  as  possessing  such  powers;  for  which 
reason,  after  a  member  of  the  public  has  acted  on  the  faith  of 
bis  so  possessing  them^  the  corporation  will  be  estopped  to 
deny  that  such  was  the  fact.  This  is  sometimes  called  the 
special  custom  of  the  corporation.''  3.  General  business  custom 
or  usage,  in  pursuance  of  which  certain  officers  and  agents 
of  certain  corporations  so  generally  and  habitually  act,  that 
(1)  the  public  generally  act  upon  the  faith  of  such  officers  and 
agents  possessing  such  powers,  and  (2)  the  courts  take  judicial 
notice  of  it,  and  accordingly  ascribe  to  such  officers  the  pos- 
session of  such  powers,  as  a  presumption  or  implication  of  law. 

§  4877.  Certain  Powers  Ascribed  to  Certain  Officers  by 
Implication  of  Law.  —  In  general,  toward  third  persons,  the 
officers  of  a  corporation  are  to  be  considered  as  having  the 
authority  usually  incident  to  their  offices;  the  treasurer  to  act 
in  respect  of  the  finances,  the  secretary  to  keep  the  records, 
the  general  agent  or  manager  to  superintend  the  business  for 
which  the  corporation  was  created.^  Although  judicial  opinion 
on  the  question  is  not  unanimous,*  the  prevailing  American 

'  Ante,  §§3906,  3907.    As  in  Wood  are  charged  with  notice  of  the  au- 

V.  Wiley  Construction  Co.,  56  Conn,  thority  conferred   upon    them,  and 

87 ;  s.  c.  13  Atl.  Eep.  137.  of   the   limitations    and   restrictions 

'  Ante,  §  4746.  upon  it  contained  in  the  charter  and 

'  Fay  i;.  Noble,  12  Cush.  (Mass.)  1.  by-laws.     Adriance    v.    Roome,    52 

*  The  contrary  doctrine  has  been  Barb.  (N.  Y.)   399 ;   Farmers'  Bank 

maintained:   that  there  is  no  grant  t,.  McKee,  2  Pa.   St.  318.    Such    is 

of  power  in  the  name  by  which  a  the  strict  view  taken  by  the  English 

corporate  officer  is  designated;   that  decisions,  but  it  lacks  favor  in  this 

persons  dealing  with  the  corporation  country. 
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doctrine,  founded  upon  considerations  of  the  most  obvious 
sense,  justice,  and  business  convenience,  is,  that  certain  pow- 
ers, usually  exercised  by  certain  officers  of  business  corpora- 
tions, are  presumed  to  exist  in  them,  and  that  the  public, 
in  dealing  with  such  corporations,  have  the  right  to  act  upon 
this  presumption  until  the  contrary  fact  is  disclosed.  Such 
powers  are  said  to  exist  in  particular  officers  by  implication 
of  law.  The  officers  to  whom  this  implication  extends  are 
those  officers  whose  offices  exist  in  most  private  corporations 
organized  for  pecuniary  gain,  such  as  the  president,  the  secre- 
tary; in  banking  corporations  the  cashier;  and  in  most  min- 
ing, manufacturing,  and  trading  corporations,  the  general 
manager.  Whenever  such  an  officer  of  such  a  corporation 
professes  to  act  for  the  corporation,  and  is  apparently  so  act- 
ing, and  is  doing  that  which  the  same  officers  in  similar  cor- 
porations ordinarily  do,  an  innocent  stranger  dealing  with 
the  corporation  is  entitled  to  presume  that  he  has  been  clothed 
with  the  power  so  to  act.  But  there  are  other  officers  ap- 
pointed for  special  occasions,  services,  or  emergencies,  the  limit 
of  whose  authority  can,  in  general,  be  known  only  by  consult- 
ing the  instrument  creating  such  authority,  or  otherwise  in- 
vestigating its  source,  and  this  calls  up  a  distinction  which 
will  now  be  considered. 

§  4878.  Distinction  between  General  and  Special  Agrents. — 

In  defining  the  authority  of  agents,  not  only  of  corporations, 
but  also  of  individuals,  the  terms  "  special "  and  "  general  " 
are  frequently  applied  to  such  agents,  for  the  purposes  of  clas- 
sification. It  has  been  said  that  the  agents  of  corporations, 
like  those  of  natural  persons,  are  either  general  or  special; 
that  is,  they  act  for  the  corporation  either  by  virtue  of  a 
general  power  which  attaches  to  their  office  by  kjQown  usage, 
or  by  law,  or  else  in  virtue  of  an  authority  specially  conferred 
upon  them.'  It  may  be  doubted  whether  these  distinctions 
are  of  much  practical  value  in  the  administration  of  justice. 

*  Leggett  V.  New  Jersey  Man.  &c.     Dec.  728,  where  the  doctrine  la  stated 
Co.,  1  N.  J.  Eq.  541,  553 ;  s.  c.  23  Am.     with  more  brevity  than  in  the  text. 
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§  4879.  This  Attempted  Classiflcation  Disapproved.  —  This 
distinction  has  been  disapproved  by  high  authority.  "There 
are  in  the  books,"  said  Comstock,  J.,  "  many  loose  expressions 
concerning  the  distinction  between  a  general  and  a  special 
agency.  The  distinction  itself  is  highly  unsatisfactory,  and 
will  be  found  quite  insufficient  to  solve  a  great  variety  of 
cases.  It  is  not  profitable  to  dwell  upon  that  distinction. 
Underlying  the  whole  subject  there  is  this  fundamental  prop- 
osition, that  a  principal  is  bound  only  by  the  authorized  acts 
of  his  agent.  This  authority  may  be  proved  by  the  instru- 
ment which  creates  it;  and  beyond  the  terms  of  the  instru- 
ment, or  of  the  verbal  commission,  it  may  be  shown  that  the 
principal  has  held  the  agent  out  to  the  world  in  other  instances 
as  having  an  authority  which  will  embrace  the  particular  act 
in  question.  I  know  no  other  mode  in  which  a  controverted 
power  can  be  established.  But  in  whichever  way  this  is  done, 
it  cannot  be  limited  by  secret  instructions  of  the  principal  on 
the  one  hand,  nor  can  it  be  enlarged  by  the  unauthorized 
representation  of  the  agent  on  the  other."  * 

§  4880.  General  Rule  that  the  Corporation  is  not  Bound 
by  the  Officer's  or  Agent's  Representations  as  to  his  Author- 
ity.—  It  is  a  general  principle  in  the  law  of  agency,  founded 
upon  the  most  obvious  considerations  of  sense  and  justice, 
that  an  agent  cannot  create  for  himself  an  authority,  simply 
by  asserting  that  he  has  it.  The  contrary  rule  would  place  it 
in  the  power  of  any  person  to  make  himself  the  agent  of 
another,  simply  by  asserting  that  he  has  been  so  appointed  by 
that  other.  This  principle  applies  to  the  case  of  corporations, 
which,  from  their  very  nature,  can  only  act  through  agents. 
As  such  agents  neither  appoint  themselves  nor  prescribe  the 
limits  of  their  own  authority,  the  fact  that  a  person  (1)  not 
being  the  officer  or  agent  of  a  corporation  claims  to  be  such, 
or  (2)  being  such  officer  or  agent  claims  to  possess  power 

'  Mechanics'  Bank  v.  New  York     Smith  v.  Nashua  &c.  B.  Co.,  27  N,  H. 
Ac,  R.  Co.,   13  N.  Y.  599,  632.     See      86;  *.  c.  59  Am.  Deo.  364. 
also  the    observations  of  Bell,  J.,  in 
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which  has  not  been  conferred  upon  him/  will  not,  subject  to 
the  exceptions  elsewhere  noted,  bind  the  corporation.  But  as 
the  habitual  exercise  of  a  certain  power  by  an  agent  is  evi- 
dence of  his  rightful  exercise  of  it,^  so  declarations  which 
amount  to  an  habitual  assertion  on  his  part  of  the  possession 
of  a  certain  power,  might,  when  accompanied  with  sufficient 
publicity,  be  evidence  of  his  rightfully  possessing  that  power. 

§  4S81.  Both  Appointment  and  Powers  of  Agent  Proved 
by  Kecognition,  Adoption,  and  Habitual  Action.  —  This  prin- 
ciple is,  that  both  the  appointment  and  the  powers  of  an  agent 
may  be  proved  by  his  having  habitually  exercised  certain 
powers  as  agent  with  the  adoption  or  recognition  of  the  cor- 
poration or  its  superior  agents,  —  that  is,  of  those  entitled  to 
oppose  him,  without  the  production  of  any  record  or  other 
writing  showing  his  appointment  or  authorization.' 

§  4882.  Theory  that  the  Fact  that  a  Corporate  Officer  or 
Agent  ^Exercises  Certain  Powers  is  Evidence  of  Authority.  — 

Some  of  the  cases  disclose  the  theory  that  the  fact  that  a  cor- 
poration has  appointed  an  agent  of  a  particular  kind  or  class 
is  of  itself  evidence,  upon  which  the  public  may  safely  act, 
that  the  agent  may  rightfully  exercise  the  powers  belonging 
to  that  kind  or  class  of  agents.  Thus,  it  is  said  that  "  the 
primary  intention  of  a  corporation  in  employing  an  agent  is 
that  he  shall  be  enabled  to  accomplish  the  purposes  of  the 

*  Officers  of  a  corporation,  -who  Md.  Ch.  392;  Detroit  v.  Jackson,  1 
have  no  power  to  bind  the  company  Doug.  (Mich.)  106;  Perkins  v.  Wash- 
by  executing  a  contract  on  its  behalf,  ington  Ins.  Co.,  4  Cow.  (N.  Y.)  645; 
cannot  impose  any  liability  upon  the  Chicago  &c.  E.  Co.  v.  James,  22  "Wis. 
company  by  stating  that  the  company  194;  Badger  v.  Bank  of  Cumberland, 
itseLf^has  executed  a  given  contract,  26  Me.  428 ;  Phillips  v.  Campbell,  43 
which  it  has  not.  Hillyer  v.  Over-  N.  Y.  271 ;  Lime  Eock  Bank  v.  Ma- 
man  S.  M.  Co.,  6  Nev.  51.  comber,  29  Me.  564;  Hamm  v.  Drew, 

»  Post,  §  4881.  83  Tex.  77;  s.  c.  18  S.  "W.  Eep.  434; 

'  Eckenrode  v.  Chemical  Co.,  55  Fitch  v.  Lewiston  Steam  Mill  Co.,  80 
Md.  51;  Equitable  Gas  Light  Co.  v.  Me.  34;  s.  c.  12  Atl.  Eep.  732;  Lin- 
Baltimore  Tar  Co.,  65  Md.  73 ;  Smiley  genfelter  v.  Phoenix  Ins.  Co.,  19  Mo. 
V.  Chattanooga,  6  Heisk.  (Tenn.)  604 ;  App.  252.  Compare  ante,  §§  4626, 
Elysville  Man.  Co.  v.  Okisoo  Co.,  1  4661;  post,  §§  4882,  4896,  5251. 
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agency,  and  other  persons  are  invited  to  deal  with  the  agent 
upon  that  understanding."  ^  So,  also,  it  is  reasoned  that, 
where  persons  deal  with  an  officer  of  a  corporation,  who 
assumes  authority  to  act  in  the  premises,  and  no  want  of 
authority  or  irregularity  is  brought  to  the  knowledge  of  the 
party  so  dealing  with  the  corporation,  and  nothing  occurs  to 
excite  suspicion  of  such  defect,  the  corporation  is  bound, 
although  the  agent  exceeded  his  powers.^  An  extreme 
expression  of  the  same  doctrine  is  that  corporations,  whose 
business  is  necessarily  conducted  altogether  by  agents,  will 
be  required,  at  their  peril,  to  see  that  the  officers  and  agents 
employed  by  them  not  only  know  their  powers,  but  that  they 
do  not  transcend  them.'  It  cannot  escape  attention  that  the 
doctrine,  as  thus  expressed,  is  entirely  opposed  to  the  general 
rule  that  persons  dealing  with  corporations  or  other  prin- 
cipals are  bound,  at  their  peril,  to  take  notice  of  the  limita- 
tions of  the  authority  of  the  agents  through  whom  they  deal.^ 
It  is  believed  that  the  foregoing  expressions  of  doctrine  are 
applicable  only  to  cases  where  the  agent  is  of  a  class  so  habit- 
ually exercising  certain  powers  in  the  face  of  the  public  that 
the  public  fall  into  the  habit  of  acting  on  the  faith  of  their 
possessing  them,  and  that  the  courts,  on  a  principle  of  public 
policy  and  convenience,  take  judicial  notice  of  the  fact.^  Thus, 
in  one  such  case  the  contract  of  the  agent  bound  the  corpo- 
ration because  he  was  made,  in  effect,  the  superintendent  of 
its  business,  and  the  contract  was  in  the  ordinary  course  of 
its  business;*  and  in  another  case  because  he  was  its  presi- 
dent and  was  also  in  the  active  management  of  its  business.' 

1  Ceeder  v.  Loud  &  Sons'  Lumber  "  Georgia  Military  Academy  v.  Es- 

Cc,  f6  Mich.  541;  s.  c.  24  Am.  St.  till,  77Ga.409. 

Eep.  134.  '  Oeeder  v.  Loud  &  Sons'  Lumber 

'  Lungstrass  v.  German  Ins.  Co.,  Co.,  86  Mich.  541;  «.  c.  24  Am.  St. 

57  Mo.  107;  citing  Merchants'  Bank  Eep.  134.  An  illustration  of  the  man- 

V.  State  Bank,  10  Wall.  (U.  S.)  604,  ner  in  which  the  courts  have  seem- 

674.  ingly  applied  this  doctrine  may  per- 

'  Benesch  v.  John  Hancock  Mut.  haps  be  found  in  a  case  where,  for  the 

L.   Ins.  Co.,  34  N.  Y.  St.   Eep.  16;  purpose  of  establishing  that  a  certain 

s.  c.  11  N.  Y.  Supp.  714.  person  was  the  agent  of  the  corjora- 

*  Post,  §  4887.  tion  defendant,  the  plaintiff  offered 
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On  the  whole,  it  is  difficult  to  find  support  in  reason  for  the 
proposition  that  a  man  can  acquire  power  by  merely  exercis- 
ing it.  And  yet  it  must  be  confessed  that  not  only  in  pri- 
vate affairs,  but  on  the  more  splendid  theater  of  history, 
power,  not  onlj  ministerial  hnt  judicial,  is  constantly  acquired 
by  seizures.  But  nevertheless,  a  single  seizure  or  exercise  of 
power  can  never,  in  a  juridical  sense,  be  evidence  of  its  right- 
ful possession:  there  must  be  something  in  the  nature  of  a 
continual  or  habitual  exercise  of  it,  publicly  and  in  the  face  oj 
those  who  have  the  right  to  oppose.^  And  this  brings  us  to  the 
next  consideration. 

§  4883.  Further  of  the  Legal  Implication  of  Rightful 
Powei-  from  the  Habit  of  Exercising  It.  —  In  general,  it  may 
be  stated  to  be  well  settled  that  if  an  ofiicer  of  a  corporation 
is  allowed  to  exercise  a  particular  authority  in  respect  to  the 
business  of  the  corporation,  or  a  particular  branch  of  it,  for  a 
considerable  time;  in  other  words,  if  he  is  held  out  to  the  world 


letters  written  by  the  president  of  the 
corporation  to  that  person,  in  which 
he  was  addressed  as  sv/perintendent  of 
the  company,  and  the  affairs  and 
prospects  of  the  company  were  dis- 
cussed. It  was  shown  that  the  pres- 
ident, for  a  considerable  time  before 
this  and  afterward,  had  assumed  gen- 
eral authority  in  the  affairs  of  the 
corporation,  the  control  of  its  prop- 
erty, payment  of  its  debts,  and  the 
management  of  its  lawsuits.  It  was 
held  that  the  letters  were  admissible 
without  direct  evidence  of.  authority 
to  write  them,  the  presumption  being 
indulged  that  the  president  was  act- 
ing tlie  part  of  a  faithful  executive, 
and  with  the  knowledge  and  assent  of 
the  corporation.  Union  Mining  Oo. 
V.  Eocky  Mountain  Nat.  Bank,  2  Oolo. 
248.  So,  it  has  been  held  that,  where 
a  mortgage,  given  to  secure  a  loan  to 
a  corporation,  recites  on  its  face  that 
it  was  duly  authorized  by  the  direct- 


ors, the  mortgagee,  knowing  that  the 
corporation  had  power  to  borrow 
the  money  upon  such  security,  has 
the  right  to  assume  that  the  necessary 
authority  existed.  Manhattan  Hard- 
ware Oo.  V.  Phalen,  128  Pa.  St.  110 ; 
g.  c.  18  Atl.  Eep.  428;  Manhattan 
Hardware  Co.  i;.  Roland,  128  Pa.  St. 
119 ;  s.  c.  18  Atl.  Eep.  429.  But  this 
conclusion  might  be  placed  on  the 
presumption  which  attends  a  corpo- 
rate instrument  executed  under  its 
seal.    Post,  §  5105. 

'  In  conformity  with  this  view,  it 
has  been  held  that  neither  a  remit- 
tance of  money  to  one  as  the  agent 
of  a  bank  by  another  party,  and  his 
consent  to  receive  it  as  such,  nor  his 
admissions,  nor  the  fact  that  he  is 
a  director  of  the  bank,  have  any 
tendency  to  prove  that  he  is  the 
agent  of  the  bank.  Holman  v.  Bank 
of  Norfolk,  12  Ala.  369. 
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as  having  authority  in  the  premises,  —  the  corporation  is 
hound  by  his  acts  in  the  same  manner  as  if  the  authority 
were  expressly  granted.*  Stated  in  another  way,  the  rule  is 
that  where  an  agent,  in  the  conduct  of  the  business  of  the 
corporation,  exercises  certain  powers  continuously  and  publicly, 
an  implication  arises  that  he  is  duly  authorized  to  exercise 
such  powers;  and,  in  order  to  charge  the  corporation  with  lia- 
bility for  an  act  done  by  him  in  the  exercise  of  such  powers, 
it  is  not  necessary  to  prove  that  he  was  specially  authorized 
to  do  the  act.''  Another  way  of  expressing  this  doctrine  is 
that  a  recognitionhy  the  principal  of  a  certain  course  of  action 
in  his  agent,  is  evidence  that  he  has  given  the  agent  authority 
so  to  act.'  Another  way  of  expressing  it  is  to  say  that  if  an 
ofl&cer  of  a  corporation  openly  exercises  a  power  which  pre- 
supposes a  delegated  authority  for  the  purpose,  and  the  corpo- 
rate acts  show  that  the  corporation  must  have  contemplated 
the  legal  existence  of  such  aijthority,  the  acts  of  such  ofiBcer 
will  be  deemed  rightful,  and  the  delegated  authority  will  be 
presumed.* 

§  4884.  The  Governing-  Principle:  the  Corporation  must 
have  Consented  to  the  Appearance  of  Power  Exhihited  by  the 
Agent. — The  central  principle  which  governs  this  subject,  and 
which  is  often  lost  sight  of,  is  that  one  man  can  never  be 
made  civilly  answerable  for  the  acts  of  another  man  unless 

1  Per  Hallett,  C.  J.,  in  Union  Gold  Barb.  (N.  Y.)  146 ;  KnigM  v.  Lang,  4 
Mining  Oo.  v.  Eocky  Mountain  Nat.  E.  D.  Smith  (N.  Y.),  381;  g.  c.  2  Abb. 
Bank,  2  Colo.  248,  257 ;  citing  Com-  Pr.  (n.  s.)  (N.  Y.)  381 ;  Chicago  Build- 
mercial  Mutual  Marine  Ins.  Co.  v.  ing  Soc.  v.  Crowell,  65  111.  453 ;  Med- 
Union  Mutual  Ins.  Co.,  19  How.  buryij.  NewYork  &c.  E.  Co.,  26Barb. 
(U.  S.)  318;  Peyton  v.  St.  Thomas's  (N.  Y.)  564;  Smith  «.  Hull  Glass  Co., 
Hospital,  3  Car.  &  P.  363 ;  Chicago  11  C.  B.  897  (note  especially  the  Ian- 
Ac.  E.  Co.  v.  Coleman,  18  111.  298;  guage  of  Maule,  J.,i6ii.,928);  AUard 
s.  c.  68  Am.  Dec.  544;  St.  Louis  &c.  v.  Bourne,  15  C.  B.  (n.  s.)  468;  Cono- 
E.  Co.  V.  Dalby,  19  111.  353,  375;  vert;.  Mutuallns.  Co.,  1  N.  Y.  290. 
Dougherty  V.  Hunter,  54  Pa.  St.  380;  »  Fayles  v.  National  Ins.  Co.,  49 
Alleghany  City  v.  McClurkan,  14  Pa,  Mo.  380. 

St.  81 ;   Ardesco  Oil  Co.  v.  Gilson,  63  '  Stothard  v.  Aull,  7  Mo.  318. 

Pa.  St.  146;  Phillips  v.  Campbell,  43  *  Fayles  v.  National  Ins.  Co.,  49 

N.  Y.  271 ;   Partridge  v.  Badger,  25  Mo.  880, 
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he  has  (1)  clothed  him  with  power  to  do  those  acts;  or 
(2)  clothed  him  with  power  to  do  acts  which  include  those 
acts;  or  (3)  allowed  him,  through  negligence  or  otherwise,  to 
possess,  in  the  face  of  the  puhlic,  the  appearance  of  such 
power.  In  every  such  case  the  power  really  emanates  from 
the  principal.  This  necessary  and  just  limitation  of  the  prin- 
ciple was  ably  set  forth  by  Comstock,  J.,  in  his  opinion  in  a 
leading  case,  which  though  no  doubt  wrongfully  decided  on 
its  facts  and  subsequently  overruled,*  contains  observations 
on  the  subject  which  are  worthy  of  attention.* 

§  4885.  Illustrations  of  This  Principle.  —  Thus,  where  the 
defendant's  son  had,  in  several  instances,  signed  bills  of  exchange 
by  the  direction  of  his  father,  this  was  held  sufficient  evidence 
from  which  an  authority  from  the  father  to  the  son  to  execute  a 
guaranty  might  be  presumed.'  ....  A  railroad  company  without 
objection  allowed  a  person  to  rent  an  office  on  its  right  of  way,  and 
display  a  sign  styling  it  the  office  of  the  company.  It  thereby 
became  bound  by  the  purchase  of  goods  by  him  in  its  name, 
although  he  was  in  fact  agent  of  a  foreign  corporation  of  the  same 
name.'  ....  A  company  was  organized,  under  a  general,  act,  for 
the  purpose  of  working  certain  coal  mines  and  transporting  coal  to 
market  and  selling  the  same.  It  had  its  office  in  New  York  City 
where  its  affairs  were  managed  by  its  treasurer  and  secretary,  and 
before  it  had  the  coal  from  its  own  mines  to  deliver,  it  received 
orders  from  its  customers.  Being  unable  to  furnish  it  in  any  other 
manner,  these  officers  procured  the  plaintiffs  to  deliver  it  on  the 
•  credit  of  the  company.  This  arrangement  was  entered  into  with  the 
advice  and  sanction  of  the  president  of  the  company,  but  without 
any  action  or  authority  of  the  trustees,  except  as  that  was  to  be 
inferred  from  the  fact  that  the  officers  were  allowed  to  control  and 
transact  its  business.  The  court  held  the  company  to  the  contract.' 
,  ,  ,  .  A  sale  of  chattels  belonging  to  a  corporation  was  made  by  the 
treasurer  of  the  corporation,  who  was  not  authorized  by  any  by-law  to 


^  In   New   York   &c.    E.    Co,   v.  *  Florida  &c.  Co.  v.  Varnedoe,  81 

Schuyler,  34  N.  Y.  30.  Ga.  175 ;  s.c.7  S.  E.  Rep.  129. 

'  Mechanics'  Bank  v.  New  York  '  Alexander    v.    Brown,    9    Hun, 

&c.  B.  Co.,  13  N.  Y.  599,  634.  (N.  Y.),  641,  644,  per  DanieliS,  J.    See 

•  Stothard  v.  AuU,  7  Mo.  318.  also  Fay  v.  Noble,  12  Cush,  (Masa.)  1. 
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jnake  such  sale,  but  was  proved  to  have  been  in  the  habit  of  doing 
such  business,  with  the  knowledge  and  sanction  of  the  company, 
and  to  have  been  in  fact  its  sole  managing  agent.  It  was  held  that 
the  sale  was  valid.' 

§  4:886.  Authority  not  Proved  toy  Previous  Isolated" Acts. — 

From  what  has  preceded,  it  must  be  concluded  that  the  princi- 
ple under  consideration  does  not  extend  so  far  as  to  allow  the 
authority  of  an  agent  to  do  a  particular  act  to  be  proved  by 
proof  of  his  having  previously  done  a  few  similar  isolated  acts, 
the  doing  of  which  has  been  tolerated  by  the  corporation;  but 
there  must  have  been  such  a  uniform  course  of  conduct,  in 
the  face  of  those  entitled  to  oppose,  as  would  justify  a  man  of 
reasonable  prudence  in  concluding  that  there  had  been  an 
antecedent  authorization.  Thus,  where  a  clerk  of  a  corpora- 
tion borrowed  a  sum  of  money  in  the  name  of  the  corporation, 
but  without  authority  from  it,  and  absconded  with  it,  and  it 
was  shown  that,  in  two  or  three  previous  instances,  he  had  bor- 
rowed money  of  other  persons  in  the  name  of  the  corporation, 
which  moneys  had  been  used  by  the  corporation,  and  repaid 
by  another  clerk, — of  which  transactions  the  person  making 
the  loan  in  question  had  no  knowledge,  —  it  was  held  that  the 
corporation  was  not  liable.^ 

§  4887.  Extent  to  "Which  Persons  Dealing  with  Corpora- 
tions are  Bound  to  Take  Notice  of  the  Authority  of  their 
Ofllcers  and  Agents.  —  Outside  of  the  cases  referred  to  in  the 
second  and  third  of  the  preceding  classes,^  it  may  be  said, 
generally,  that  all  persons  dealing  with  officers  and  agents  of 
corporations  are  bound  to  know  that  they  act  under  charters, 
by-laws,  or  usages,  which  may  be  shown  to  exist,  defining  the 
extent  of  their  authority.  They  must,  therefore,  in  doubtful 
cases,  at  their  peril,  acquaint  themselves  with  the  extent  of 

»  Phillips  V.  Campbell,  43  N.Y.  271.      22  Wis.  194 ;  Dean  v.  ^tna  Life  Ins. 
Other  apt  illustrations  will  be  found     Co.,  4  Thomp.  &  C-  (N.  Y.)  497. 
in  Lime  Eock  Bank  v.  Macomber,  29  '  Martin  v.  Great  Falls  Man.  Co., 

Me.  564 ;  Chicago  &c.  K.  Co.  v.  Jam^s,      9  N.  H.  51- 

»  Ante,  §  4876. 
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that  authority.^  But  where  the  corporation  has,  within  the 
foregoing  principles,  clothed  the  agent  with  certain  ostensible 
powers,  third  persons  will  not  be  limited,  by  secret  instructions. 
given  to  the  agent,  restricting  such  powers.^ 

§  4888.  Bound  to  Notice  the  Extent  of  the  Power,  but 
not  Charg-eable  with  Regularity  of  its  Exercise  in  the  Par- 
ticular Case.  —  Upon  this  subject  a  distinction  of  great  im- 
portance, and  one  absolutely  necessary  to  justice,  exists  in  the 
proposition  that,  although  the  public,  in  dealing  with  a  cor- 
poration, are  bound  to  take  notice  of  the  extent  and  limita- 
tions of  the  powers  of  its 'agent,  in  the  absence  of  his  being 


1  Alexander  v.  Cauldwell,  83  N.  Y. 
480 ;  Bocock  v.  Alleghany  Coal  &c.  Co., ' 
82  Va.  913;  s.  c.  3  Am.  St.  Eep.  128; 
1  S.  E.  Eep.  325;  Eisley  v.  Indian- 
apolis &c.  E.  Co.,  1  Hun  (N.  Y.),  202; 
Dabney  v.  Stevens,  40 How.  Er.  (N.  Y.) 
341 ;  Barcus  v.  Hannibal  &c.  E.  Co., 
26  Mo.  102;  First  Nat.  Bank  u.  Hogan, 
47  Mo.  472 ;  New  Hampshire  Savings 
Bank  v.  Downing,  16  N.  H.  187 ;  Bene- 
dict V.  Lansing,  5  Denio  (N.  Y.),  283; 
French  1).  O'Brien,  52  How.  Pr.  (N.  Y.) 
394 ;  New  Haven  &c.  Co.  v.  Hayden, 
107  Mass.  525;  Partridge  v.  Badger, 
25  Barb.  (N.  Y.)  146;  Knight  v.  Lang, 
4  E.  D.  Smith  (N.  Y.),  381;  s.  c.  2 
Abb.  Pr.  (N.  B.)  (N.  Y.)  227;  Beers  v. 
Phoenix  Glass  Co.,  14  Barb.  (N.  Y.) 
358;  Bank  of  Genesee  v.  Patchin 
Bank,  13  N.  Y.  309,  316;  Akin  v. 
Blanchard,  32  Barb.  (N.  Y.)  527; 
Corn  Exchange  Bank  v.  Cumberland 
Coal  Co.,  1  Bosw.  (N.  Y.)  436 ;  -Martin 
V.  Great  Falls  Man.  Co.,  9  N.  H.  51 ; 
Walworth  Co.  Bank  v.  Farmers'  Loan 
&c.  Co.,  16  Wis.  629;  Troy  &c.  E.  Co. 
V.  M'Chesney,  21  Wend.  (N.  Y.)  296; 
Farmers'  &c.  Bank  v.  Chester,  6 
Humph.  (Tenn.)  458;  a.  c.  44  Am. 
Dec.  318.;  Hall  v.  Carey,  6  Ga.  239; 
Litchfield  Iron  Co.  v.  Bennett,  7  Cow. 
(N.  Y.)  234;  Clark  v.  Farmers'  Man. 


Co.,  15  Wend.  (N.  Y.)  256;  Bank  of 
Alabama  v.  Comegys,  12  Ala.  772 ;  s.c. 
46  Am.  Dec.  278;  Chicago  Building 
Soc.  V.  Crowell,  65  111.  453;  McLaugh- 
lin V.  Detroit  &c.  E.  Co.,  8  Mich.  100; 
Lyndeborough  v.  Massachusetts  Glass 
Co.,  Ill  Mass.  315;  Brown  ti.  Winni- 
simmet  Co.,  11  Allen  (Mass.),  326; 
Bulkley  v.  Derby  Fishing  Co.,  2  Conn. 
252 ;  s.  c.  7  Am.  Dec.  271 ;  Witte  v. 
Derby  Fishing  Co.,  2  Conn.  260;  Bur- 
rill  V.  Nahant  Bank,  2  Met.  (Mass.) 
163;  s.  c.  35  Am.  Dec.  395;  Fox  v. 
Northern  Liberties,  3  Watts  &  S.  (Pa.) 
103 ;  Washington  Fire  Ins.  Co.  ■;;.  St. 
Mary's  Seminary,  52  Mo.  480.  Com- 
pare Essex  Turnpike  Co.  v.  Collins, 
8  Mass.  292.  A  fortiori,  it  the  articles 
of  association  limit  the  authority  of 
an  officer,  and  these  are  exhibited  to 
a  person  dealing  with  such  officer,  he 
is  bound  by  the  limitation  therein. 
Hotchin  v.  Kent,  8  Mich.  526. 

"  Benesch  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  32  N.  Y.  St.  Eep.  73; 
Eivara  v.  Queen  Ins.  Co.,  62  Miss. 
720 ;  California  Ins.  Co..  v.  Gracey,  15 
Colo.  70;. 8.  c.  22  Am.  St.  Eep.  376; 
20  Ins.  L.  J.  28;  24  Pac.  Eep.  577; 
Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73 
Pa.  St.  342,  343. 
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held  out  as  possessing  certain  powers  under  principles  already 
spoken  of,  —  yet,  in  the  absence  of  fraud  or  collusion,  they 
are  not  bound  to  know,  at  their  peril,  that  the  powers  are 
wrongly  exercised  in  the  particular  instance.^  The  distinc- 
tion is  between  the  terms  of  the  power  conferred  by  the  cor- 
poration upon  its  agent,  and  the  circumstances  under  which 
it  may  be  rightfully  exercised. 

§  4889.  May  Take  tbe  Bepresentation  of  the  Agent  that 
It  is  Rightly  Exercised.  —  Parties,  it  has  been  reasoned,  may 
well  be  required  to  take  notice  of  the  extent  of  the  power;  but 
to  require  them  to  have  knowledge  of  the  propriety  of  its 
exercise  in  the  particular  case  would,  in  many  cases,  result 
in  gross  injustice.  Especially  is  this  so  where  the  agent  or 
officer  of  the  corporation  which  exercises  the  power,  at  the 
same  time  represents  the  corporation,  and  speaks  for  it  in 
giving  information  as  to  the  circumstances  under  which  it  is 
exercised.^  The  principle  was  thus  stated  in  a  case  in  the 
former  Supreme  Court  of  New  York:  "Whenever  the  very 
act  of  the  agent  is  authorized  by  the  terms  of  the  power,  — 
that  is,  whenever,  by  comparing  the  act  done  by  the  agent 
with  the  words  of  the  power,  the  act  is  in  itself  warranted  by 
the  terms  used,  —  such  act  is  binding  on  the  constituent  as  to 
all  persons  dealing  in  good  faith  with  the  agent.  Such  per- 
sons are  not  bound  to  inquire  into  facts  aliunde:  the  apparent 
authority  is  the  real  authority." '  The  principle  was  possibly 
thrown  into  clearer  language  by  Selden,  J.,  in  the  following 
words:  "Where  the  party  dealing  with  an  agent  has  ascer- 
tained that  the  act  of  the  agent  corresponds  in  every  particu- 
lar, in  regard  to  which  such  party  has  or  is  presumed  to  have 
any  knowledge,  with  the  terms  of  the  power,  he  may  take  the 

>  Cook  V.  Beatrice,  32  Neb.  80 ;  g.  c.  yet,  as  the  decision  of  that  court  was 

48  N.  W.  Rep.  828.  never  reported,  the  Court  of  Appeals 

»  Credit  Co.  v.  Howe  Machine  Co.,  of  New  York,  in  the  subsequent  case 

54  Conn.  357, 387;  ».  c.  1  Am.  St.  Bep.  of  Farmers'  &c.  Bank  v.  Butchers' & 

123,  132.  Drovers'  Bank,  16  N.  Y.  125;  «.  c.  69 

*  North  River  Bank  v.  Aymar,  3  Am.  Dec.  678  (affirming  ».  c.  4  Duer 
Hill  (N.  Y.),  262.    Although  this  case  (N.  Y.),  219),  —regarded  it  as  author- 
was  reversed  in  the  Court  of  Errors,  ity  for  the  above  proposition. 
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representation  of  the  agent  as  to  any  extrinsic  fact  which  rests 
peculiarly  within  the  knowledge  of  the  agent,  and  which  can- 
not be  ascertained  by  a  comparison  of  the  power  with  the 
act  done  under  it."  ^ 


§  4890.  Bound  to  Take  Xotice  of  liimitations  of  Author- 
ity Contained  in  the  By-laws.  —  Unless  the  corporate  oflScer 
or  agent  has  acquired  the  appearance  of  possessing  the  powers 
which  he  has  assumed  in  a  given  case  to  exercise,  within  the 
meaning  of  the  principle  already  stated,*  or  unless,  like  a 
bank  cashier  or  general  manager,  he  is  an  agent  of  such  a 
character  that  his  power  to  do  the  particular  act  is  implied  in 
law, — then  the  rule  of  the  last  section  extends  so  far  as  to 
require  any  person,  dealing  with  the  corporation  through  him, 
to  take  notice  of  the  extent  of  his  powers,  not  only  as  conferred 
by  the  charter  or  governing  statute,  but  also  as  conferred  or 
limited  by  the  by-laws  of  the  corporation.'  More  broadly  and 
loosely,  it  has  been  said  that  "every  person  dealing  with  a 
corporation  is  bound  to  take  notice  of  its  constitution,  by-laws, 
and  ways  of  doing  business."*  To  this  extent  the  principle 
already  considered  holds  good,  that  a  person  dealing  with  a 
corporation  is  bound  to  know  whether  or  not  the  person  who 
assumes  to  represent  it  and  to  act  in  its  name  is  authorized  to 
do  so.°  The  theory  which  justifies  this  rule  is  that  the  minis- 
terial officers  of  corporations  are  presumptively  special  and 
not  general  agents,^  and  that  the  only  general  agents,  in  con- 

'  Farmers'  &c.  Bank  v.  Butchers'  &c.  Fire  Asso.,  80  Va.  683,  691;  Eolfe 

&  Drovers'  Bank,  16  N.  Y.  125,  135;  v.  Bundle,  103  V.  S.  222. 
g.  c.  69  Am.  Dec.  678,  684.  »  Credit  Co.  v.  Howe  Machine  Co., 

'  Ante,  §  4884.  54  Conn.  357 ;  «.  c.  1  Am.  St.  Rep.  123 ; 

'  Dabney  v.    Stevens,   2   Sweeny  Bocock  v.  Alleghany  Coal  &  Iron  Co., 

(N.   Y.),  415;    10  Abb.    Pr.   (n.  s.)  82  Va.  913 ;  «.  c.  3  Am.  St.  Rep.  128; 

OS.  Y.)  39;  40  How.  Pr.  (N.  Y.)  340;  Smith  v.  Co-operative  Dress  Asso.,  12 

Adriance  v.  Roome,  52  Barb.  (N.  Y.)  Daly  (N.  Y.),  304. 
399.  '  Officers  of  a   corporation,  it  is 

*  Bocock  V.  AUeghany  Coal  &  Iron  said,  are    special    and   not   general 

Co.,  82  Va.  913;  «.  c.  3  Am.  St.  Rep.  agents;  consequently  they  have  no 

128 ;  Bockover  v.  Life  Asso.,  77  Va.  power  to  bind  the  corporation  except 

85,  91.    See  also  Haden  ».  Farmers'  within  the  limits  prescribed  by  the 
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templation  of  law,  are  the  directors,  when  acting  together  as  a 
board.  It  elsewhere  sufficiently  appears — especially  in  rela- 
tion to  the  powers  of  cashiers  of  banks  —  that  this  cannot  be 
affirmed  as  a  universal  principle;  and  it  cannot  escape  obser- 
vation that  there  is  a  plain  judicial  tendency  to  enlarge  the 
powers  of  the  agents  of  corporations,  in  the  absence  of  express 
notice  of  limitations,  to  those  powers  which  are  habitually 
exercised  by  agents  of  the  particular  class,  in  conformity  with 
the  usages  of  business,  of  which  courts  take  judicial  notice. 
Nevertheless,  it  must  be, conceded  that,  in  many  cases,  those 
principles  do  not  apply:  the  officer  or  agent  has  not  been  held 
out  by  the  corporation  or  its  managing  agents  as  possessing 
the  powers  which  he  has  assumed  to  exercise  in  a  given  case; 
or  there  is  no  business  usage,  of  such  a  general  character  that 
the  courts  can  take  notice  of  it,  on  the  part  of  similar  agents 
of  similar  corporations  to  exercise  similar  powers;  —  in  which 
cases  the  rule  undoubtedly  applies,  that  the  person  dealing 
with  the  corporation,  through  the  professed  agent,  must 
acquaint  himself  with  the  powers  of  the  agent,  at  his  peril. 
Nor  is  there  as  much  hardship  in  the  rule  as  might  be  sup- 
posed. It  is  no  more  than  the  rule  which  applies  in  the  case 
of  the  agents  of  natural  persons;  it  is  founded  in  the  just 
principle  that  one  man  shall  not  suffer  loss  through  the  unau- 
thorized acts  of  another;  and  it  exacts  no  more  than  that  the 
cautious  dealer,  before  closing  a  contract  with  the  corporation 
through  its  professed  agent,  shall  demand  of  him  his  creden- 
tials,  just  as  a  government  demands  the  credentials  of  an 
ambassador  accredited  to  it.^ 


charter  and  by-laws.    Persons  deal-  made  it  the  duty  of  the  president  to 

ing  with  such  officers  are    charged  preside  at  all  meetings  of  the  stock- 

with  notice  of  the  authority  conferred  holders  and  trustees,  and  to  oversee, 

upon   them,   and  of  the  limitations  under  the  direction  of  the  trustees, 

and  restrictions  upon  it  contained  in  the  manufacturing,   selliijg,  and   all 

the  charter  and  by-laws.   Nor  is  there  other  operations  of  the  company  and 

any  grant  of  power  in  the  name  by  its  subordinate  officers ;  and  that  of 

which    such    officer    is    designated,  the  treasurer  to  disburse  the  money 

Adriance  v.  Eome,  52  Barb.  (N.  Y.)  of  the  company,  under  the  direction 

399.  of  the  trustees.    These  provisions  con* 

^  Thus,  the  by-laws  of  a  corporation  ferred  no  power  upon  these  officers, 
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§  4891.  Proof   of  the  Appointment  of   the    Agent.  —  We 

may  now  descend  more  particularly  into  the  proof  of  the 
appointment  of  the  agent  of  the  corporation  and  of  the  extent 
of  his  agency;  and  first,  of  the  appointment  of  corporate  agents, 
other  than  their  regular  officers.  We  are  now  dealing  with 
agents  whose  appointment  rests  in  contract,  and  whom  the  cor- 
poration may,  as  in  the  case  of  a  mere  clerk,  remove  at  pleas- 
ure,^ subject  only  to  a  civil  liability  for  damages  for  breach  of 
their  contract  with  him.  It  must  have  been  inferred,  from 
what  has  preceded,  that  an  entry  upon  the  records  of  a  corpo- 
ration of  the  resolution  appointing  an  agent,  is  not  essential 
to  the  validity  of  the  appointment,  unless  the  charter  or 
by-laws  absolutely  require  such  entry  to  be  made.^  Nor, 
unless  the  charter  otherwise  prescribes,  need  such  an  appoint- 
ment be  made  in  writing,^  or  by  a  vote  or  resolution*  of  the  board 
of  directors  or  trustees;  nor  need  a  resolution  of  appointment 


acting  severally  or  jointly,  to  make 
drafts  for  the  company  and  negotiate 
for  their  acceptance.  The  officers 
having  exercised  this  power,  to  ren- 
der such  action  valid,  it  must  be 
shown  that  the  trustees  had  conferred 
some  authority  of  this  kind  upon 
these  officers,  or  that  the  conduct  of 
the  company  was  such  as  to  create  a 
well-founded  belief  that  such  power 
had  been  delegated,  or  that  the  unau- 
thorized acts  of  these  officers  were 
subsequently  ratified  by  the  board  of 
trustees.  Dabney  v.  Stevens,  40  How. 
Pr.  (N.  Y.)  341;  g.  c.  2  Sweeny 
(N.  Y.),  215 ;  46  N.  Y.  681.  See  also 
Atkinson  v.  St.  Oroix  Man.  Co.,  24 
Me.  171.  For  another  illustration, 
see  Rathburn  v.  Snow,  3  N.  Y.  Supp. 
925. 

'  Martino  v.  Commerce  Fire  Ins. 
Co.,  47  N.  Y,  Super.  Ot.  520. 

'  Smiley  v.  Mayor  &c.  of  Chatta- 
nooga, 6  Heisk.  (Tenn.)  604.  So  held 
in  an  action  against  a  city  for  labor 
upon  a  small-pox  hospital,  where  the 


city  records  failed  to  show  the  ap- 
pointment upon  the  health  com- 
mittee of  the  alderman  who  engaged 
the  plaintiff.  Ibid.  When,  therefore, 
three  persons  organized  a  joint-stock 
corporation,  all  being  directors,  and, 
at  a  meeting,  agreed  that  one  of  them 
should  be  empowered  to  act  for  and 
bind  the  corporation,  —  it  was  held 
that  the  corporation  was  bound  by 
their  action,  and  by  that  of  the  agent 
duly  authorized ;  and  that  it  was  not 
necessary  to  this  result  that  there 
should  have  been  previous  notice  of 
the  meeting,  or  written  resolution,  or 
record  of  what  was  done.  Wood  v. 
Wiley  Const.  Co.,  56  Conn.  87;  «.  c. 
13  Atl.  Rep.  137. 

'  Williams  v.  Christian  &c.  Col- 
lege, 29  Mo.  250;  Richardson  v.  St. 
Joseph  Iron  Co.,  5  Blackf.  (Ind.)  146; 
«.  c.  33  Am.  Dec.  460;  Hamilton  v. 
Newcastle  R.  Co.,  9  Ind.  359. 

*  Williams  J).  Christian  &c.  College, 
29  Mo.  250;  Kraft  v.  Freeman  Print- 
ing &c.  AsBO.,  87  N.  Y.  628. 
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be  entered  upon  the  minutes}  Still  less  need  it  be  evidenced  by 
an  instrument  under  the  corporate  seal;''  but  such  appoint- 
ments may  be  proved  by  parol,^  and  by  evidence  of  habitual 
action  and  recognition,  under  principles  already  discussed.*  As 
corporations,  from  their  nature,  can  only  act  through  agents, 
a  grant  of  power  to  a  corporation  to  do  a  particular  act  car- 
ries with  it,  by  necessary  implication,  the  grant  of  a  power  to 
appoint  suitable  agents  by  whom  to  perform  such  act.  It  is 
therefore  held  that  a  corporation  may  employ  an  agent  to 
perform  services  consonant  with  its  general  design,  without 
any  specific  authority  for  that  purpose,  conferred  by  the 
charter.^  But,  as  courts  cannot  judicially  notice  the  by-laws  of 
corporations,  nor  even  their  charters  where  they  are  granted 
by  special  acts  of  the  Legislature,  unless  the  statute  law  other- 
wise provides,^  —  a  party  claiming  the  existence  of  such  a 
power  under  the  charter  or  by-laws  must  introduce  them  in  evi- 
dence.'' 


'  Elysville  Man.  Co.  t).  Okisko  Co., 
1  Md.  Ob.  o92. 

'  Fleckner  v.  Bank  of  United 
States,  8  Wheat.  (U.  S.)  338;  Bates  v. 
Bank  of  Alabama,  2  Ala.  451 ;  Lathrop 
tj.  Commercial  Bank,  8  Dana  (Ky.), 
114;  «.  c.  33  Am.  Dec.  481;  Planters' 
Bank  v.  Bivingsville  Cotton  Co.,  10 
Eich.L.  (8.  C.)  95. 

*  Hamilton  v.  Newcastle  E.  Co.,  9 
Ind.  359;  Richardson  v.  St.  Joseph 
Iron  Co.,  5  Blackf.  (Ind.)  146;  s.  c.  33 
Am.  Dec.  460;  Detroit  v.  Jackson,  1 
Doug.  (Mich.)  106. 

*  See  also  post,  §  5177. 

'  Kitchen  v.  Cape  Girardeau  &c. 
K.  Co.,  5v  Mo.  514.  See  also  Sharp  v. 
Mayor  &c.  of  New  York,  40  Barb. 
(N.  Y.)  256;  s.  c.  25  How.Pr.  (N.  Y.) 
389 ;  post,  §  5S32. 

«  Ante,  §  994. 

'  Haven  v.  New  Hampshire  Asy- 
lum for  the  Insane,  13  N.  H.  532. 
Points  as  to  the  Appointment  of  Corpo- 
rate Agents.  —  That  a  member  of  a 
committee  appointed  by  a  town  to  pro- 
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cure  subscriptions  for  the  stock  of 
a  railroad  company  is  not  an  agent  of 
the  corporation:  Beloit  &c.  B.  Co.  v. 
Palmer,  19  Wis.  574.  That  an  in- 
strument showing  that  A.  had  been 
appointed  agent  of  a  foreign  corpora- 
tion "for  transacting  business  at  I.," 
filed  in  accordance  with  Ind.  He  v. 
Stats.  1881,  §  3022,  made  A.  the  com- 
pany's general  agent  at  that  place: 
Morrow  v.  United  States  Mortgage 
Co.,  96  Ind.  21.  That  an  agent  of  a 
bank,  being  required  to  produce  a 
sworn  copy  of  his  appointment,  it  of 
record  on  the  books  of  the  bank,  does 
so  by  annexing  what  purports  to  be  a 
copy  from  the  books,  and  swearing  to 
it,  although  he  does  not  expressly 
state  that  he  compared  it  with  the 
original :  Henderson  v.  Bank  at  Mont- 
gomery, 11  Ala.  855.  Authority  may 
be  conferred  upon  a  corporate  of- 
ficer to  act  in  a  class  of  cases,  by  a 
single  resolution  of  the  directors,  as 
well  as  by  a  separate  resolution  for 
each  case :  Elwell  v.  Dodge,  33  Barb. 
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§  4892.  What  Officers  and  Agrents  Held  out  as  having 
Powers  Commensurate  with  the  General  Usages  of  the  Busi- 
ness. —  What  has  been  held  in  a  leading  case  iu  regard  to 
banking  corporations  —  a  principle  which  creates  in  favor  of 
the  public  an  important  safeguard  against  the  evils  which 
may  flow  from  the  application  of  the  principle  last  discussed 
—  is  that  the  ofiicers  of  any  given  corporation  are  held  out  to 
the  public  as  having  authority  to  act  in  accordance  with  the 
general  usage,  practice,  and  course  of  business  in  which  such 
corporation  is  engaged;  and  that  their  acts,  within  the  scope  of 
such  usage, will  in  general  bind  the  corporation  in  favor  of 
persons  possessing  no  knowledge  of  limitations  of  their  au- 
thority, or  not  being  in  possession  of  facts  touching  such 
limitations  as  ought  to  put  prudent  men  upon  inquiry.^  It 
is  to  be  confessed  that  this  principle,  when  compared  with 
one  previously  discussed,'  is  to  some  extent  an  opposing  prin- 
ciple; and  no  doubt  here,  as  in  many  other  cases  in  judicial 
administration,  the  courts  lay  hold  of  the  one  principle  or 
the  other  and  apply  it  for  the  purposes  of  justice  in  the  par- 
ticular case.  Giving  to  each  its  just  limitations,  there  is 
really  no  conflict  between  them;  but  the  one  principle  is  sim- 
ply a  corrective  of  the  other.  A  'little  reflection,  in  view  of 
what  has  preceded,  will  lead  to  the  conclusion  that  this  prin- 
ciple can  only  apply  to  managing  officers  and  general  agents; 
since  manifestly  there  can  be  no  presumption  that  authority 
has  been  confided  to  inferior  officers  or  special  agents  to  do  all 
acts  which  the  corporation  may  do  in  the  prosecution  of  its 
ordinary  business.  Stating  the  same  rule  negatively,  it  is 
that  the  officer  or  agent  of  the  corporation  binds  the  corpora- 
tion only  by  his  acts  in  the  usual  course  oj  business.^ 


(N.  Y.)  33G.    See  further  as  to  the  '  Minor   v.    Mechanics'    Bank,    1 

appointment  of    corporate    agents,  —  Pet.  (U.  S.)  46,  70. 

Kalamazoo  Novelty  Co.  v.  Macalister,  »  Ante,  §  4890. 

40  Mich.  84;  Felton  v.  McOlave,  14  '  Fulton   Bank  v.  New  York  &c. 

Jones  &  S.  (N.  Y.)  53;  Hancock  v.  Canal  Co.,  4  Paige  (N.  Y.),  127. 

Halbrook,  9  Fed.  Rep.  353. 
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§  4893.  Proof  of  Authority  of  Agent.  —  With  the  prepara- 
tion already  made,  let  us  next  consider  the  manner  of  proving 
the  authority  (not  tlie  appointment)  of  a  corporate  agent. 
And  first,  it  is  obvious  that  if  parol  evidence  may  be  resorted 
to  to  prove  the  appointment  of  such  an  agent,'  it  may,  for  equal 
reasons,  be  resorted  to  for  the  purpose  of  proving  the  powers 
granted  to  an  officer  already  chosen,  or  an  agent  already 
appointed.''  In  general,  therefore,  the  authority  of  the  agent 
of  a  corporation  may  be  proved  by  facts  and  circumstances,^  as 
in  the  case  of  any  other  agent, — written  evidence  not  being 
necessary^  There  are  cases  which  suggest  that  parol  evidence 
of  the  authority  of  such  an  agent  is  only  heard  where  there 
is  no  written  evidence  on  the  records  of  the  corporation.' 
But  that  is  not  the  true  conception:  the  true  conception  is, 
that  parol  evidence  of  facts  and  circumstances  is  one  of  the 
recognized  modes  of  proof,  to  which,  disregarding  the  corpo- 
rate records,  which  are  not  binding  upon  him,  a  stranger  to 
the  corporation  may  resort,  for  the  purpose  of  proving  the 
extent  of  the  powers  of  an  agent  of  a  corporation  in  a  given 
case.  Hence,  it  has  been  held  that  the  authority  given  by  a 
private  corporation  to  its  agent, to  enter  into  a  contract  on  its 
behalf,  may  be  shown  by  parol,  although  such  authority  was 
conferred  at  a  meeting  of  its  directors.^  Of  course,  if  the 
record  is  produced,  and  does  confer  the  authority,  it  will  be 
conclusive  evidence  against  the  corporation;  but  a  stranger 
will  not  be  bound  by  it:  otherwise  his  rights  might  be  dis- 
posed of  by  evidence  which  the  directors  of  the  corporation 
might  secretly  concoct,  —  a  thing  of  no  uncommon  occur- 
rence. Neither  is  this  idea  of  proving  the  authority  of  cor- 
porate officers  and  agents  by  parol,  at  all  a  new  idea  in  the 


iPos«,  §5174,  mann  (Pa.),   16  Atl.  Eep.  490;   24 

»  Boss  V.  Madison,  1  Ind.  281 ;  s.  c.  Week.  Not.  Cas.  396. 

48  Am.  Dec.  361.    Evidence  sufficient  '  Ante,  §§  4626,  4661,  4881,  4884; 

to  sustain  a  finding  that  the  general  post,  §§  4896,  5251. 

agent  of  a  corporation  was  authorized  *  Elysville  Man.  Oo.  v.  Okisko  Co., 

to  make  a  certain  contract:   Siemens  5  Md.  152;  arde,  §  4881. 

Eegenerative  Gas  Lamp  Co.  v.  Horst-  '  Ross  v.  Madison,  supra. 

«  Morrill  v.  Segar  Man.  Co.,  32  Hun  (N.  Y.),  543. 
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law.  Long  ago  the  principle  was  judicially  established  that 
officers  and  agents  of  corporations  are  required  to  do  many- 
acts  in  pursuance  of  a  general  authority,  which  authority 
need  not  be  in  writing.  It  was  so  held  in  the  case  of  an  act 
of  a.  farm  bailiff  of  a  corporation  in  distraining  animals  dam- 
age feasant.  His  conusance  was  held  good  without  mention- 
ing the  precept  of  the  hospital,  or  that  it  was  in  writing; 
"for,"  said  the  court,  "their  precepts  need  not  be  in  writing 
for  such  matters  as  this  is."^ 

§  4894.  Further  of  This  Subject.  —  The  books  and  records  of 
the  corporation,  as  elsewhere  seen,  are  admissible  against  the 
corporation,^  on  the  footing  of  self-disserving  statements  or 
admissions  made  by  it.  A  transaction  entered  upon  the  books 
of  the  corporation,  although  by  its  ministerial  officers,  is  pre- 
sumed to  have  been  done  with  the  knowledge  and  assent  of 
the  trustees,  who  are  responsible  for  the  acts  of  the  officers 
whom  they  place  and  retain  in  position.'  It  is  almost  need- 
less to  add  that  when  an  effort  is  made  to  prove  the  fact 
of  agency  by  an  order  upon  the  corporate  books,  the  books 
themselves  must  be  produced,  or  secondary  evidence  given  of 
their  contents,  after  notice  to  produce  them."*  Proof  may  also 
be  made  by  other  written  instruments  which  afford  evidence  of 
official  acts  done.  Thus,  it  has  been  held  that  checks,  purport- 
ing tp  have  been  drawn  by  the  president  of  a  canal  company 
on  their  treasurer,  in  favor  of  contractors,  are  evidence  to 
show  that  such  person  acted  as  their  president;^  and  similar 
instruments  might  no  doubt  be  admitted  under  proper  condi- 
tions, at  least  on  the  footing  of  relevant  circumstances,  to  be 
considered,  in  connection  with  other  facts,  for  the  purpose  of 
proving  the  powers  of  subordinate  agents.  Proof  may  also 
be  made  by  parol  evidence,  including  evidence  of  recognition 
or  of  habitual  action,  under  principles  already  discussed.  To 
illustrate:  —  The  testimony  of  a  director  of  a  railroad  com- 

1  Manby  v.  liOng,  2  Lev.  107.  '  Montgomery  Eailroad  v.  Hurst, 

="  Post,  ch.  185,  art.  I.  9  Ala.  513. 

°  Paine   v.   Irwin,    59   How.    Pr.  ^  Union   Canal    Co.   v.    Loyd,    1 

(N.  y.)  316.  Watts  &  S.  (Pa.)  393. 
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pany  as  to  the  official  position  and  authority  of  a  certain  per- 
son as  member  of  the  executive  committee,  coupled  with 
evidence  that  he  was  recognized  and  acted  as  such,  is  competent 
and  suflBcient  to  show  his  authority  to  act  for  the  corporation, 
as  to  third  persons.*  So,  evidence  that  a  contract  for  the 
keeping  of  the  horses  of  a  canal  company  was  made  in  behalf 
of  the  corporation,  by  one  who  was  directed  to  make  it  by  the 
assistant  of  the  general  superintendent  of  the  corporation, 
and  that  the  corporation  sent  their  horses  to  be  kept  under 
the  contract,  and  that  they  were  so  kept  for  several  weeks,  — 
has  been  held  sufficient  evidence  to  leave  to  the  jury  the  ques- 
tion of  the  authority  from  the  corporation  to  make  the  con- 
tract.' Finally,  at  a  certain  limit,  the  party  affirming  the 
agency  need  not  go  further,  but  his  proof  will  be  helped  out 
by  the  presumption  of  right-acting  on  the  part  of  the  corpo- 
rate officials.'  Thus,  it  has  been  held  that,  in  an  action  against 
a  corporation  upon  a  'note  signed  by  its  officers,  where  it 
appears  that  the  execution  of  the  note  was  expressly  author- 
ized at  a  meeting  of  the  board  of  directors,  it  will  be  pre- 
sumed, in  the  absence  of  any  proof  to  the  contrary,  that  the 
board  was  rightfully  in  session  at  the  time  such  authority  was 
given.* 

§  4895.  Authority  Presumed  from  Corporate  Seal  and 
Proper  Sigrnatures. — When  the  instrument  is  under  the  cor- 
porate seal,  the  mode  of  proof  is  easier.  The  rule  is  said  to 
be  that  when  the  common  seal  of  a  corporation  appears  to  be 
affixed  to  an  instrument,  and  the  signatures  of  the  proper 
officers  are  proved,  the  courts  are  to  presume  that  the  officers 
did  not  exceed  their  authority.  The  contrary  must  be  shown 
by  the  objecting  party.*     But  if  this  is  the  extent  of  the  rule, 

^  St.  Louis  &c.  K.  Co.  V.  Drennan,  '  St.  Louis  Public  Schools  «.  Risley, 

26  111.  App.  263.  28  Mo.  415, 419 ;  s.  c.  75  Am.  Dec.  131. 

'  Stone  V.  Western  Transportation  See  Berks  &c.  Turnp.  Boad  v.  Myers, 

Co.,  38  N.  Y.  240.  6  Serg.  &  R.  (Pa.)  12 ;  «.  c.  9  Am.  Dec. 

'  See  post,  §  5644.  402 ;  Ohouquette  v.  Barada,  28  Mo, 

«  Hardin  v.  Iowa  R.  &c.  Co.,  78  491,  497;  post,  §  5105. 
Iowa,  726;  t.  e.  43  N.  W.  Rep.  543. 
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the  seal  is  of  no  value  as  evidence,  but  its  only  use  is  an 
ancient,  worn-out,  needless,  technical,  and  partly  abolished 
use,  which  still  requires  an  instrument  of  a  certain  kind  to 
be  under  seal;4n  which  case  the  rule  is  the  same  in  respect 
of  instruments  executed  by  corporations  and  natural  persons. 

§  4896.  Antecedent  Authority  Proved  by  Subsequent  Rec- 
ognition and  Adoption. —  On  a  principle  hereafter  stated,^  the 
fact  of  agency  and  the  authority  of  the  agent  are  often  proved 
by  a  subsequent  recognition  and  adoption  on  the  part- of  those 
who  have  the  power  to  affirm  or  disaflBrm  for  the  corporation. 
Thus,  where  the  superintendent  of  works  of  a  company  created 
to  m,anufacture  and  sell  glass,  bought,  as  the  company's  agent, 
glassware,  to  keep  up  the  stock  of  the  company  while  its  works 
were  being  repaired,  and  the  purchase  was  known  to  and 
sanctioned  by  all  the  ofi&cers  and  stockholders,  save  one  who 
knew  of  it  soon  after  it  was  made,  and  took  no  action  repu- 
diating it, — it  was  held,  in  an  action  by  the  seller  to  recover 
the  purchase  price,  that  these  facts  would  warrant  a  finding 
that  the  superintendent  was  authorized  by  the  company  to 
make  the  purchase.*  Under  the  operation  of  this  principle, 
resistance  by  a  corporation  to  an  attempt  to  recover  from  it 
property  which  it  had  acquired  by  its  agent  is  a  sufficient 
recognition  of  the  agency.* 

§  4897.  Time    and  Place  of   Doing    Ofllcial  Acts. — It  is 

doubtless  true,  as  a  general  rule,*  that  if  funds  are  paid  to  a 
bank  officer  outside  of  the  banking  house,  or  not  in  banking 
hours,  or  if  any  other  business,  proper  to  be  transacted  at  the 
bank, is  intrusted  to  his  charge  at  such  a  time  and  place,  the 
agent  of  the  bank  will  not  be  regarded  as  acting  officially  in 
the  matter,  but  only  as  the  agent  of  the  party  with  whom  he 
deals.     This  is  true  where  the  president  or  book-keeper  of  the 

•  Post,  §  5045,  et  seq.  Dana  (Ky.),  114;  «•  c.  33  Am.  Dec. 
'  Post,  §  5286,  tt  seq.  481 ;  post,  ^  5303. 

•  Lyndesborough  Glass  Co.  v.  Mas-  *  That  there  are  exceptions  to  it, 
sachusetts  Glass  Co.,  Ill  Mass.  315.         see  ante,  §  4778 ;  Western  Union  Tel. 

•  Lathrop  v.  Commercial  Bank,  8     Co.  v.  Yopst,  118  Ind.  248. 
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bank  is  intrusted  with  funds  to  be  taken  to  the  bank  for 
deposit;'  where  a  director  is  given  a  note  to  be  laid  before 
the  board  for  discount;^  or  the  cashier  takes  a  check  from 
one  depositor  in  favor  of  another.' 

§  4898.  Delivery  and  Possession.  —  Delivery  to  an  officer 
or  agent  authorized  to  receive  possession  for  the  corporation 
is  delivery  to  the  corporation,  provided  the  officer  or  agent 
receives  on  behalf  of  the  corporation.  Thus,  the  delivery  of 
plats  of  a  building,  proposed  to  be  insured,  to  the  agent  of  an 
insurance  compauy,  is  a  delivery  to  the  company.*  So,  where 
the  officers  of  a  bank  have  been  in  the  practice  of  receiving 
special  deposits,  —  that  is,  money  and  other  things  to  be  de- 
posited in  the  vaults  of  the  bank  for  safe-keeping,  this,  on 
a  principle  already  discussed,*  is  a  delivery  to  the  bank,  and 
the  corporati^)n, and  not  the  officers, will  be  considered  as  the 
depositary."  But  the  court  which  made  this  concession  also 
held  that  if  the  officer  of  the  bank  to  whom  delivery  is  thus 
made  for  the  bank,  and  whose  duty  it  is  to  keep  safely  the 
thing  delivered,  steals  it,  the  bank  will  not  be  responsible, 
unless  the  directors,  that  is  to  say,  some  other  officers,  have 
been  guilty  of  gross  negligence,  —  a  decision  destitute  of  justice 
and  sense.  On  the  other  hand,  possession  by  an  officer  of  a 
corporation  is  not  the  possession  of  the  corporation,  unless 
held  for  that  purpose.^ 

§  4899.  Interpretation  of  Grants  of  Power  to  Corporate 
Agents:  Powers  Included  toy  Implication.  —  A  grant  of  power 
by  a  corporation  to  an  agent  is  interpreted  by  the  same  canon 
which  applies  in  the  interpretation  of  grants  of  power  by  the 
sovereign  to  corporations  in  their  charters:   the  grant  of  a 

1  Manhattan  Co.  «.  Lydig,  4  Johns.  *  Moore  v.  Atlantic  Mut.  Ins.  Co., 

(N.  Y.)  377;  s.  c.  4  Am.  Dec.  289;  56  Mo.  343. 

Sterling  v.  Marietta  Trading  Co.,  11  '  AnU,  §§  4744,  4745,  4746. 

Serg.  &  R.  (Pa  )  179.  °  Foster  v.  Essex  Bank,  17  Mass. 

'  Terrell  v.  Branch  Bank,  12  Ala.  502.  479,  498 ;  s.  c.  9  Am.  Dec.  1 68. 

'  Bullardt).  Kandell,  1  Gray  (Mass.),  '  Doyle  v.  Mizner,  40  Mich.  160. 
60  ' ;  s.  c.  6 1  Am.  Dec.  433. 
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general  power  carries  with  it,  by  implication,  a  grant  of  all 
the  special  powers  which  are  necessary  to  effectuate  the  grant 
of  the  general  power;  and  also  all  those  general  powers 
which,  by  reasonable  implication,  are  included  in  the  gen- 
eral grant;  —  unless,  in  either  case,  a  purpose  to  exclude  such 
special  power  is  manifest  from  some  other  portion  of  the 
instrument  making  the  grant.^  To  give  an  instance  under 
this  rule,  —  a  grant  of  power  to  the  vice-president  of  a  bank, 
to  give  a  bond  for  the  security  of  county  moneys  loaned  to 
the  bank,  includes  power  to  give  collateral  security.^  A  railway 
engineer  was  appointed  by  the  company  its  agent  to  procure 
the  plaintiff's  signature  to  a  writing.  He  consented  to  a  delay 
of  one  month.  It  was  held  that  the  company  was  bound  by 
this  action.'  A  grant  of  power  to  do  an  act  which  is  severable 
manifestly  includes  the  power  to  do  a,  part  of  it.*  So,  ofl&cers 
of  a  public  corporation  authorized  to  issue  a  certain  amount  of 
its  bonds  have  the  power  and  right,  upon  a  sufficient  reason, 
to  issue  a  less  amount'.^  Again,  if  an  agent  has  authority  to 
purchase  land  for  a  corporation,  he  may  bind  it  by  his  agree- 
ment to  pay  more  than  the  consideration  expressed  in  the  deed.* 
So,  an  agent  of  a  corporation  charged  with  the  performance 
of  a  particular  duty  may  contract  for  the  assistance  of  third 
persons  necessary  for  this  purpose.'  So  a  general  power  con- 
fided to  the  agent  of  a  manufacturing  corporation  by  its  by- 

1  Post,  §  5641,  et  seq. 

'  Eichards    v.    Osceola    Bank,  79  '  Kickland  v.    Menasha   Wooden 

Iowa,  707;  s.  c.  45  N.  W.  Eep.  294.  Ware  Oc,  68  Wis.  34;    s.  c.  60  Am. 

»  Pratt  V.  Hudson  &c.  E.  Co.,  21  Eep.  831. 
N.  Y.  305.  '  Lovejoy   v.  Middlesex    E.   Co., 

*  Thus  where  a  number  of  notes  128  Mass.  480;  ante,  ^  4627.  Thus,  a 
were  placed  by  a  corporation  in  the  railroad  company  which  sends  an 
hands  of  trustees,  who  were  author-  agent  to  remove  a  wreck  on  its  road, 
ized,  by  resolution  of  the  directors,  to  gives  him  implied  authority  to  employ 
dispose  of  any  of  them  in  a  specified  necessary  outside  assistance,  and  is 
manner,  iand  such  trustees  transferred  liable  to  a  bystander  who,  on  his  re- 
a  portion  of  them  for  the  purpose  quest,  assists  in  the  labor,  and  is 
stated,  ^^it  was  held  that  the  transfer  injured  by  the  npgligence  of  the  com- 
was  valid.  Warner  d.  Chappel,  32  pany  in  furnishing  defective  ap- 
Barb.  (N.  Y.)  30i9.      /  pliances.    Goff  v.  Toledo  &c.  E.  Co., 

*  Chicago  &c.  E.  Co.  v.  Ozark  Town-  28  111.  App.  529. 
ship,  46  Kan.  415 ;  s.  c.  26  Pac.  Eep.  710. 
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laws,  to  manage  the  afifairs  of  the  corporation  committed  to 
his  care,  to  exercise  the  powers  committed  to  him  according 
to  his  best  ability  and  discretion,  promptly  to  collect  all 
assessments  and  other  sums  that  should  become  due  to  the 
corporation,  and  to  disburse  according  to  the  order  of  the 
board  of  directors,  who  were  made  a  board  of  control  over 
him,  has  been  held  to  include, — if  the  board  of  directors  did  not 
interpose  to  control  his  proceedings,  —  an  authority  to  employ 
workmen  to  carry  on  the  business  of  the  corporation,  and  to 
pay  them  with  its  funds,  or,  not  being  in  funds,  to  give  the  notes 
of  the  corporation  in  payment.'  So,  it  has  been  held  that  a 
resolution  of  the  directors  of  a  corporation,  whose  business 
necessarily  requires  the  employment  of  workmen,  to  pay  a 
certain  rate  of  compensation  to  a  certain  class  of  workmen, 
does  not  exclude  the  power  to  hire  additional  workmen  on  the 
same  terms.*  On  the  other  hand,  it  has  been  held  that  the 
grant  of  power,  by  the  directors  of  a  corporation, to  execute  a 
note  for  a  certain  sum  at  a  given  rate  of  interest,  does  not 
include  the  power  to  execute  a  note  which  stipulates  for  the 
payment  of  attorney's  fees  in  the  event  of  a  suit  for  collection.' 
Nor  does  the  grant  of  power  by  a  railroad  company  to  an 
agent  to  "procure  a  right  of  way,"  include  the  power  to 
promise  an  owner  of  land  that  the  company  will  locate  a  depot 
in  a  cer,tain  place.* 

§  4900.  Power  of  Agent  cannot  Exceed  Power  of  Corpo- 
ration.—  In  ail  these  cases  it  must  be  borne  in  mind  that  the 
powers  of  the  agents  of  corporations  are  necessarily  limited 
to  such  contracts  as  the  corporation  may  lawfully  make,  and 
to  such  acts  as  the  corporation  may  lawfully  do;*  and  that  it 
cannot  be  presumed  that  the  agent  of  a  corporation  had  author- 
ity to  transact  business  which  the  corporation  was  not,  by  its 


1  Bates  V.  Keith  Iron  Co.,  7  Met.  •  H?.rdin  v.  Iowa  E.  &c.  Co.,  78 

(Mass.)  224.  Iowa,  726;  s.  c.  43  N.  W.  Eep.  543. 

•Hardy   «.  Tittabawassee   Boom  *  Houston  &C.R.  Co. «.  McKinney, 

Co.,  52  Mich.  45.  55  Tex.  176. 

'  Downing  v.  Mt.  Washington  &c.Co.,  40  N.  H.  230. 
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charter,  authorized  to  engage  in.^  Accordingly,  it  has  been 
held  that,  where  a  railroad  company  is  not  empowered  by  its 
charter  to  run  lines  of  stages  in  connection  with  its  road,  and 
has  not,  by  any  vote  of  the  corporation  or  the  directors, 
empowered  its  officers  to  make  contracts  with  passengers  to 
transport  them  over  connecting  stage  routes,  it  is  not  estopped, 
by  the  acts  of  its  agents  in  making  such  contracts,  from  set- 
ting up  the  want  of  power  to  do  so,  as  a  defense  to  an  action 
against  them  for  the  breach  of  such  a  contract.  The  prin- 
ciple asserted  is  that  where  a  corporation  has  the  power  to  do 
an  act,  it  may  be  estopped  from  objecting  that  the  form  it  has 
adopted  was  not  the  exact  mode  prescribed  in  the  charter; 
but  where  the  question  is  one  of  power,  they  cannot  be 
deemed  estopped  to  deny  that  they  have  done  what  they  never 
could  by  legal  possibility  have  done.^  These  propositions 
of  law,  which  belong  to  a  subject  which  it  is  intended  to 
discuss  more  fully  hereafter,'  are  stated  by  the  author  with 
reserve. 


Alexander  v.  Cauldwell,  83  N.  Y. 


480. 


'  Hood  V.  New  York  &c.  E.  Co., 
22  Conn.  1,  502;  and  Pennsylvania 
■&C.  Steam  Nav.  Co.  v.  Dandridge,  8 
Gill  &  J.  (Md.)  248;  s.  c.  29  Am.  Dec. 
643. 

'  Post,  §  6015,  et  seg.  It  has  been 
held,  on  grounds  that  certainly  better 
comport  with  public  policy,  that  if  the 
agents  of  a  railroad  company  represent 
the  company  to  the  pubUc  as  common 
carriers  to  a  place  beyond  the  limits  of 
their  own  road,  in  such  a  manner,  and 
for  such  a  length  of  time,  that  the 
corporators  may  be  presumed  to  know 
and  assent  to  it,  the  company  will  be 
estopped  to  deny  it,  although  no  ac- 
tual arrangement  with  connecting 
lines  exists.  The  court  reason  that, 
although  the  company  may  have  had 
no  special  authority,  by  their  charter, 
to  make  such  contracts,  and  could, 
perhaps,    by     proper     proceedings, 

231 


have  been  restrained  from  doing  it, — 
yet  they  cannot  plead  such  want  of 
authority  against  persons  contracting 
with  their  agents,  empowered  so  to 
contract  by  express  act  of  the  com- 
pany or  their  directors,  or  by  impli- 
cation arising  from  a  mutual  arrange- 
ment, amongst  all  the  carriers 
between  the  place  where  the  goods 
are  received  and  the  place  of  deliv- 
ery. The  court  also  hold  that,  al- 
though the  agent  making  such  a 
contract  had  no  authority  from  the 
company  to  do  so,  yet  if,  for  several 
years  before  and  after  the  transaction 
sued  upon,  he  practiced  making  simi- 
lar contracts  to  deliver  goods  at  vari- 
ous places  beyond  the  line  of  the 
company's  road,  their  assent  may  be 
presumed,  and  they  will  be  estopped 
from  denying  his  authority.  Perkins  v. 
Portland  &c.  E.  Co.,  47  Me.  573;  s.c. 
74  Am.  Dec.  507. 
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§  4901.  Power  of  Agent  Ends  with  Power  of  Corporation. 

It  is  obvious  that,  in  ordinary  cases,  the  power  of  the  agent 
of  a  corporation  will  end  with  the  dissolution  of  the  corpora- 
tion, just  as  the  power  of  any  other  agent,  not  coupled  with 
an  interest,  ends  with  the  death  of  the  principal.  And  gener- 
ally, in  respect  of  the  subject  under  discussion,  it  may  be 
stated  that  when  the  power  of  the  corporation  to  do  an  act 
ceases,  the  power  of  the  agent  to  do  the  act  in  its  name  ceases 
also.  Accordingly,  it  has  been  held  that  a  contract  made  by 
the  officers  of  a  bank  in  their  corporate  capacity,  after  it  has 
become  the  statutory  duty  of  the  officers  to  cease  to  do  a  bank- 
ing business  and  to  wind  up,  does  not  bind  the  stockholders. 
This  is  true  in  cases  of  a  deprivation  of  power  by  a  legislative 
repeal,  in  the  exercise  of  an  unconditional  right  reserved.  It 
is  otherwise  in  cases  of  corporations  in  whose  charter  no  power 
of  repeal  is  reserved,  and  a  forfeiture  is  claimed  for  misuser 
or  non-user.  In  such  cases  the  powers  of  the  corporation 
continue  until  the  forfeiture  is  judicially  declared.* 

§  4902.  But  Corporation  Responsible  for  Acts  of  Ofllcers 
and  Agents  Holding  over.  —  It  by  no  means  follows,  however, 
that  the  corporation  is  not  responsible  for  the  acts  and  con- 
tracts of  agents  thus  permitted  to  hold  over.  In  deciding  one 
of  the  cases  already  cited,  Chief  Justice  Shaw  was  careful  to 
observe  as  follows:  "  To  avoid  misconstruction,  it  is  proper  to 
say  that  very  different  considerations  would  govern,  if  the  ques- 
tion were  whether  the  corporation  were  bound  by  the  acts  of 
an  officer  thus  by  their  permission  exercising  the  office  de  facto. 
It  is  their  duty  and  privilege  to  see  that  he  is  duly  elected 
and  qualified;  if  he  is  not  so,  the  facts  cannot  ordinarily  be 
known  to 'the  public  dealing  with  him  as  such;  they  hold  him 
out  as  their  officer,  and  it  would  be  permitting  them  to  take 
advantage  of  their  own  wrong,  if  they  could  repudiate  his 
official  aets."^    It  appears,  then,  that,  regardless  of  any  term 

I  Wilson  V.  Tesson,  12  Ind.  285;  »  Chelmsford  Co.  v.  Demarest,  7 

citing  State  v.  Vincennes  University.  Gray  (Mass.),  1,  5.    See  ante,  §  3893, 

5  Ind.  77.     See  post,  §  4744.  et  eeq. 
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of  office,  however  specified,  the  agent  of  a  corporation,  like 
the  agent  of  an  individual,  has  power  to  bind  the  corporation 
so  long  as  he  is  held  out  as  qualified  for  this  purpose.  Like- 
wise, if  the  agency  be  general  and  unlimited  in  terms,  it  con- 
tinues until  the  principal  revokes  the  authority,  or  ceases  to 
exist.* 

§  4903.  Acts  Done  in  Excess  of  Authority  by  Mere  Mis- 
take..—  A  corporation  by  vote  authorized  its  president  and 
secretary  to  cancel  one  of  two  mortgages  held  against  a  debtor, 
but  by  mistake  the  president  discharged  both.  The  charter 
provided  that  the  president  should  keep  the  corporate  seal, 
and  that  the  corporation  should  be  bound  by  all  instruments 
which  it  should  lawfully  make,  when  executed  in  its  name 
and  pursuant  to  its  rules,  being  signed  and  delivered  by  the 
president,  secretary,  or  other  persons  as  it  should  appoint,  and 
sealed  by  its  common  seal.  It  was  held  that  the  discharge  of 
the  other  mortgage  was  without  authority  from  the  corporation 
and  was  void.^ 

§  4904.  Determination  of  Office  or  Agency  Beleases  Sure- 
ties on  Official  Bond.  —  Where  the  governing  statute  or  by- 
laws of  the  corporation,  or  the  terms  of  the  appointment,  define 
the  term  of  office  or  agency,  it  is  plain  that,  as  a  general  rule, 
the  officer  or  agent  cannot  act  in  behalf  of  the  corporation 
beyond  the  prescribed  limits,  and  in  a  certain  class  of  cases 
this  limitation  of  official  existence  becomes  a  very  important 
consideration,  namely,  in  suits  against  the  sureties  upon  offi- 
cial bonds.  In  such  cases  the  obligations  of  sureties  for  the 
conduct  of  officers  will  not  be  enlarged  to  embrace  a  period 
beyond  the  term  of  office,  although  the  officer  is  permitted 
by  the  corporation  to  hold  over,  and  no  successor  has  been 
appointed.* 

*  TJnion  Bank  v.  Eidgely,  1  Har.  &  Gray  (Mass.),  1 ;  Dover  v.  Twombly, 
G.  (Md,)  324,  433;  Thompson  v.  42  N.  H.  69,  69;  Mutual  Loan  &o. 
Young,  2  Ohio,  334.  Asso.  v.  Price,  16  Fla.  204 ;  g.  c.  26  Am. 

»  Smith  V.  Smith,  117  Mass.  72.  Eep.  703;  Bigelow  v.  Bridge,  8  Mass. 

•  Chelmsford  Co.  v.  Demarest,  7     275 ;  Arlington  v.  Merricke,  2  Saund. 
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§  4905.  But   not   so  with    the   Power   of  the   Directors. 

For  obvious  reasons  of  convenience,  it  is  customary  for  boards 
of  directors  or  managers  to  appoint  the  various  subordinate 
officers  and  agents  of  the  corporation.  It  does  not  result  from 
this  method  of  appointment  that  such  subordinates  are  tech- 
nically  the  agents  of  the  directors  with  terms  of  office  limited 
by  the  duration  of  the  directory.  As  a  general  rule  they  are 
the  agents  of  the  corporation,  and  unless  their  terms  of  office 
are  expressed  to  be  co-extensive  only  with  the  existence  of  the 
appointing  board,  they  may  continue  to  perform  their  respect- 
ive functions  after  the  board  has  passed  out  of  office.'  As 
stated  by  Chief  Justice  Marshall,  in  the  case  of  an  agent  of  a 
trading  company,  appointed  by  a  directory  which  was  functus 
officio  at  the  time  of  a  breach  of  the  bond  given  by  the  agent 
for  the  faithful  discharge  of  his  duties:  "  The  directors  of  this 
company  are  elected  annually;  but  the  company  has  not  said 
that  the  agent  shall  be  for  one  year  only;  his  appointment  is 
during  pleasure."  ^  The  circumstance  that  one  is  constituted 
the  deputy  of  certain  annual  officers  does  not  necessarily 
vacate  his  office  at  the  expiration  of  the  terms  of  his  superiors.' 
A  bond  of  indemnity  given  to  the  trustees  of  a  public  unin- 
corporated insurance  company,  conditioned  for  the  good  con- 

411 ;  Liverpool  Waterworks  v.  Atkin-  of  the  board  of  directors  of  a  bank,  in 

son,   6  East,   507;    Wardens  of    St.  violation  of  their  own  duties,  and  in 

Saviour  v.  Bostock,  2  Bos.  &  Pul.  fraud  of  the  rights  and  interests  of 

(N.  E.)175;  Hassell  r.  Long,  2  Mau.  the  stockholders  of   the  bank,  will 

&  Sel.  363 ;  Peppin  v.  Cooper,  2  Barn,  justify  the  cashier  of  the  bank  in  acts 

&  Aid.  431 ;  Curling  v.  Chalklen,  3  which  are  in  violation  of  the  stipula- 

Mau.  &  Sel.  502.  tion  in  his  oflacial  bond,  "well  and 

'  If  an  officer   appointed  by  the  truly"  to  execute  the  duties  of  his 

board  of  directors,  for  example,  the  office.    Minor  v.  Mechanics'  Bank,  1 

cashier  of  a  bank,  could  be  regarded  Pet.  (U.  S.)  46. 

as  the  agent  of  the  board,  it  is  obvious  '  Anderson  d.  Longden,  1  Wheat. 

that  such  officer,   acting  under  the  (U.  S.)  85,  91.    See  also  Union  Bank 

instructions  of  this  body,  would  be  v.  Ridgely,  1  Har.  &  G.   (Md.)   431, 

secure  against  a  suit  upon  his  official  433;  Northampton  Bank  v.  Pepoon, 

bond  for  a  violation  of  his  duties.    It  11  Mass.  288,  294;  Dedham  Bank  v. 

was  early  settled,   however,   by  the  Chickering,    3    Pick.     (Mass.)    335; 

highest  court  in  this  country,  and  the  Exeter  Bank  v.  Rogers,  7  N.  H.  21. 
authority  of  this  decision  has  never  '  Curlmg  v.  Chalklen,  3  Mau.  & 

been  questioned,  that  no  act  or  vote  Sel.  502. 
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duct  of  a  clerk  while  in  the  service  of  such  company,  remains 
in  full  force  during  the  period  the  clerk  continues  to  serve 
the  company,  although  there  be  a,  very  considerable  fluctuation 
annually  in  the  membership  of  the  company.^ 

§  4906.  Corporate  Agents  Acting  for  Sach  Other. — It  is 

undoubtedly  a  sound  view  that,  with  the  directions  of  an  act 
of  incorporation,  there  must  be  a  compliance,  substantial  and 
bona  fide;  and  where  a  specific  act  is  directed  to  be  done  by  a 
particular  agent,  it  must  be  done  by  him.^  But  it  does  not 
follow  that  the  subordinate  agents  of  a  corporation  cannot 
interchange  and  assist  each  other  in  the  performance  of  their 
duties,  without  prejudice  to  the  rights  of  innocent  third  per- 
sons dealing  with  the  corporation.* 

Aeticle  II.     Declaeations  and  Admissions. 

Section  Section 

4912.  The  general  rule  stated.  4919.  Declarations  of  individual  stock- 

4913.  Declarations  dumfervet  opus.  holders  not  binding. 

4914.  Declarations  as  to  present  mat-  4920.  Declarations  of  individual  di- 

ters.  rectors. 

4915.  Admissible  also  when  made  with      4921.  Declarations  of  things  contrary 

reference  to  past  transactions.  to  law. 

4916.  Authority  to  make  scrutinized.      4922.  Declarations  by  solicitors. 

4917.  Must  have  been  made  with  ref-      4923.  By  insurance  agents. 

erence  to  a  matter  within  the      4924.  Instances  under  the  foregoing 
scope  of  his  agency.  rules. 

4918.  Must  have  been  external — not     4925.  Personal  responsibility  for  erro- 

internal,  neous  declarations. 

§  4913.  The  General  Rule  Stated.  —  The  general  rule  is 
that  the  declarations  and  admissions  of  the  officers  and  agents 
of  corporations  are  admissible  in  evidence  for  the  purpose  of 
binding  the  corporation  (1)  when  they  relate  to  the  matters 
within  the  scope  of  the  powers  possessed  by  the  officer  or  agent 
at  the  time  of  making  them;  (2)  when  they  are  made  officially, 
and  not  privately, — that  is,  when  they  are  made  in  the  pro- 

>  Metcalf  V.  Bruin,  12  East,  400;  »  Maddox  ii.  Graham,  2Met.  (Ky.) 

«.  c.  2  Camp.  422.  56. 

»  Ante,  §  4835. 
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fessed  or  implied  discharge  of  the  duties  of  the  agent  to  the 
corporation,  and  not  when  acting  about  his  private  affairs; 
(3)  when  (the  previous  conditions  concurring),  they  are  made 
with  reference  to  some  matter  about  which  the  officer  or  agent 
is  in  fact  acting  for  the  corporation  at  the  time, — that  is, 
when  they  are  made  dum  fervet  opus. 

§  4913.  Declarations  Dum  Fervet  Opus. — The  declara- 
tions of  an  agent  of  a  corporation  as  to  the  matter  in  his  charge, 
accompanying  his  acts  as  agent,  stand  on  the  same  ground  with 
the  acts  themselves,  and  both  go  to  show  what  has  been  the 
conduct  of  the  corporation  in  the  matter  to  which  they  relate/ 
Such  declarations  of  agents  are  often  called  verbal  acts. 

§  4914.  Declarations  as  to  Present  Matters.  —  It  is  merely 
to  state  the  same  rule  a  little  differently,  to  say  that  declara- 
tions made  by  the  officers  or  agents  of  corporations,  while  act- 
ing in  the  course  of  their  official  duties  or  of  the  business  of 
their  agency,  with  reference  to  the  then  existing  state  of  affairs, 
are  admissible  in  evidence  as  part  of  the  res  gestse.^ 

§  4915.  Admissible  also  when  Made  with  Reference  to 
Past  Transactions.  —  As  stated  by  a  learned  writer  upon 
agency,  the  rule  of  responsibility,  upon  the  part  of  the  prin- 
cipal for  declarations  and  representations  by  an  agent  in 
matters  pertaining  to  his  agency,  applies  with  peculiar  force 
to  corporations,  for  the  reason  that  such  principals  can  speak 
only  through  the  medium  of  agents.'  Obviously  then,  the 
corporation,  as  principal,  can  he  approached  only  through  its 
agents  after  a  transaction  is  past.  For  this  reason,  the  rule 
that  declarations  of  an  agent  are  admissible  only  when  made 


'  Toll  Bridge  Co.  v.  Be.tawortli,  30  of  corporations  affecting  the  sureties  on 

Conn.  380.  their  official  bonds:  Cheltenliam  Fire 

'  Western  Boatman's   Benevolent  Brick  Co.  v.  Cook,  44  Mo.  29 ;  Blair  v. 

Asso.  V.  Kribben,  48  Mo.  37, 41 ;  Union  Perpetual  Ins.  Co.,  10  Mo.  559,  567 ; 

Sav.  Asso.  V.  Edwards,  47  Mo.  445;  s.  c.  47  Am.  Dec.  129;  Smith  v.  Whit- 

Spelman  v.  Fisher  Iron  Co.,  56  Barb,  tingham,  6  Car.  &  P.  78;  Union  Sav. 

(N.  Y.)  151.    Declarations  of  agents  Asso.  v.  Edwards,  47  Mo.  445,  449. 
•  Wharton  on  Agency,  §  159. 
3686 


CORPOKATB    AGENTS    GENEKALLY.       [i  Thomp.  Coip.  §  4917. 

'^  contemporaneously  with  the  transactions,"  or  "  in  regard  to 
a  transaction  then  depending,"  is  not  strictly  applied  in  the 
case  of  corporations.  Thus,  the  admissions  of  the  officers  of 
a  railroad  company  as  to  the  manner  of  loss  of  the  plaintiff's 
baggage  were  held  to  be  competent  evidence  although  made 
in  answer  to  inquiries  by  the  passenger  the  next  morning 
after  the  loss/  In  this  case  Bigelow,  0.  J.,  said:  "  It  was  part 
of  the  duty  of  those  agents  to  deliver  the  baggage  of  passen- 
gers and  to  account  for  the  same  if  missing,  provided  in- 
quiries for  it  were  made  within  a  reasonable  time.  These 
declarations  were  therefore  made  by  them  as  agents  of  the 
defendants,  within  the  scope  of  their  agency,  and  while  it 
continued."^  So,  language -used  by  the  superintendent  of  a 
street  railway  company,  admitting  and  justifying  an  assault 
by  one  of  its  servants  upon  a  passenger,  was  held  binding 
upon  the  company,  although  made  three  days  after  the  act.* 

§  4916.  Authority  to  Make  Scrutinized.  —  The  authority 
of  an  agent  or  officer  of  a  corporation  to  make  declarations 
in  reference  to  the  business  of  his  principal  will  be  as  closely 
scrutinized  as  in  the  case  of  individual  principals;  and  if 
such  authority  is  found  wanting,  or  the  declaration  is  found 
to  be  in  excess  of  it,  it  will  not  be  received  in  evidence.''  It 
has  been  justly  observed  that  a  corporation  should  not  be 
prejudiced  by  the  unauthorized  representations  of  its  agent, 
if  there  be  no  actual  authority  nor  reasonable  presumption  of 
authority  to  the  agent,  from  the  officers  of  the  corporation 
authorized  to  manage  its  affairs.* 

§  4917.  Must  have  been  Made  with  Keference  to  a  Matter 
within  the  Scope  of  his  Agency.  —  What  has  been  said  with 
reference  to  the  authority  of  the  cashiers  of  banks  to  make 

'  Morse  ti.  Connecticut  &c.  E.  Co.,  Co.,  4   Pa.  St.  185;    'Wakefleld    v. 

6  Gray  (Mass.),  450.  South  Boston  E.  Co.,  117  Mass.  544; 

*  Ibid.,  451.  Crump  v.  United  States  Min.  Co.,  7 
»  Malecek  v.  Tower  Grove  &c.  R.  Gratt.  (Va.)  352. 

Co.,  57  Mo.  17, 19.  '  »  Oustar  v.  Titusville'  Gas  &c.  Co., 

*  Hackney  v.  Alleghany  Mut.  Ins.     63  Pa.  St.  381. 
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declarations  binding  on  the  corporation,*  will  equally  apply 
to  the  agents  of  other  corporations,  —  namely,  that  the  author- 
ity of  such  officers  is  restricted  to  such  modes  of  binding 
the  company  as  results  from  the  nature  of  their  duty  and 
the  powers  vested  in  them  by  their  offices.  The  rights  of  the 
stockholders  are  not  to  be  affected  by  the  irregular  transac- 
tions or  by  the  declarations  or  confessions  of  their  officers, 
beyond  the  legal  sphere  of  their  action.^  In  other  words, 
such  declarations  must  have  been  made  officially,and  not  pri- 
vately.^ 

§  4918.  Must  have  been  External,  not  Internal. — More- 
over, in  legal  reason,  such  declarations,  in  order  to  bind  the 
corporation,  must  have  been  made  to  the  other  party  to  the 
transaction,  or  to  his  agent,  or  to  some  one  for  him.  They  must 
be  something  more  than  private  communications  among  the  mem- 
bers of  the  corporation,  —  such,  for  instance,  as  would  be  privi- 
leged against  an  action  for  libel.  Thus,  it  has  been  held  that 
neither  the  reports  of  the  officers  of  a  corporation  made  to  its 
stockholders,  nor  reports  made  to  its  directory,  in  which  certain 
claims  for  which  the  corporation  is  not  bound  are  estimated 
as  liabilities  of  the  corporation,  will  bind  the  corporation  to 
pay  either  principal  or  interest  thereof,  or  prevent  it  from 
changing  its  purpose  with  regard  thereto.*  But  it  has  also 
been  held,  in  substance,  that  when  a  member  of  the  board  of 
trustees  of  a  corporation,  at  a  session  of  the  board,  makes  a 
statement  in  respect  to  its  action  respecting  a  certain  claim, 
in  the  presence  of  an  agent  of  the  claimant,  and  such  state- 
ment is  allowed  to  pass  uncontradicted,  such  statement  is 

'  Ante,  §  4777,  et  seg. 

'  Wyman  v.  Hallowell  &c.  Bank,  ing  v.  Bank,  9  Pa.   St.  28;  Pemige- 

14  Mass.   58;  s.  c.  7  Am.   Dec.   194;  wassett  Bank  ^;.  Rogers,  18  N.  H.  255. 

Salem  Bank  v.  Gloucester  Bank,  17  Compare  Magill  v.  Kauffman,  4  Serg. 

Mass.  1,  29;  s.  c.  9  Am.  Dec.  111.  The  &  E.  (Pa.)  317 ;  s.  c.  8  Am.  Dec.  713, 

declaration  of  an  agent  outside  the  which  contains    language  which,  in 

scope  of  his  agency  is  like  the  obiter  connection  with  the  facts,  seems  in- 

dictum  of  a  judge.  consistent  with  this  principle. 

*  Stewart  v.  Huntingdon  Bank,  11  *  Hall    v.  Mobile  &c.  R.  Co.,  58 

Serg.  &  R.  (Pa.)  267.     See  also  Spald-  Ala.  10. 
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evidence   against  the  corporation,  though   not  conclusively 
binding  upon  it.* 

§  4919.  Declarations  of  Individual  Stockholders  not  Bind- 
ing.— As  already  seen,"  the  individual  stockholder  is  not,  as 
such,  the  agent  of  the  corporation  in  any  sense.  It  is,  there- 
fore, quite  plain  that  the  admissions  of  a  mere  stockholder 
are  not  competent  evidence  in  a  suit  to  which  the  corpora- 
tion is  a  party,  on  the  ground  that  they  are  confessions 
against  interest  by  a  party  to  the  record.  The  stockholder's 
interest  is  not  such  that  he  can  be  considered  a  party  to  the 
record  for  this  purpose.'  Conversely,  the  agent  of  a  corpora- 
tion is  not  the  agent  of  individual  stockholders,  so  as  to 
vitiate  a  sale  of  stock,  on  account  of  frauds  to  which  the  seller 
was  not  privy.^  An  exception  to  this  principle  might  exist 
in  respect  of  an  admission  made  by  all  the  stockholders  in  a 
body,^  or  by  a  single  owner  of  all  the  stock.® 

§  4920.  Declarations  of  Individual  Directors.  —  The  same 
rule  obtains  with  regard  to  declarations  of  individual  direct- 
ors. A  single  director,  or  any  number  of  directors,  less  than 
the  board  in  association,  or  a  duly  appointed  committee  prop- 
erly convened  and  acting,  possesses  no  ex  officio  agency  for  the 
corporation  whatever."  Whatever  agency  for  the  corporation 
such  director  or  directors  may  possess  is  not  possessed  qua 
director,  but  must  be  derived  from  some  valid  appointment 
by  the  board.  Theref6re,  it  is  a  rule  that  the  declarations  of 
a  single  director  will  not  bind  the  corporation,  unless,  m  addition 
to  his  office  of  director,  he  is  holding  sonae  office  or  exercising 
some  agency  under  the  corporation.'    A  broad  statement  of 

'  Williams  I).  Christian  &c.  College,  AbyBsinian  Soc,  15  Me.  306;  Loomia 

29  Mo.  2o0;  s.  c.  77  Am.  Dec.  569.  v.  Eagle  Bank,  1  Disney  (0.),  285. 
'  Ante,  §  1075.  *  Moffat    v.    Winslow,    7    Paige 

^  Pairfield  Co.  Turnp.  Co.  v.  Thorp,  (N.  Y.),  124. 

13  Conn.  173;  Osgood  v.  Manhattan  *  Ante,  ^  1073;  post,  §§  5096,  5314. 
Co.,  3  Cow.  (N.  Y.)  612;  g.  c.  15  Am.  «  Ante,  §  2946. 

Dec.  304:  Poileys  v.  Ocean  Ins.  Co.,  '  Ante,  §  3906. 

14  Me.  141;  Bank  of  Oldtown  v.  'Ante,  §§  3906,  3907;  Soper  «. 
Houlton,  21  Me.  501,  507 ;  Mitchell  v.  Buffalo  B.  Co.,  19  Barb.  (N.  Y.)  310; 
Borne  B.  Co.,  17  Ga.  574;  Buby  v.  East  Eiver  Bank  v.  Hoyt,  41  Barb. 
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this  doctrine  is  that  neither  stockholders  nor  directors,  with- 
out special  power,  can  create  a  corporate  liability;  hence  the 
confessions,  admissions,  or  knowledge  of  either,  while  not 
engaged  in  the  precise  business  confided  to  them,  cannot 
affect  the  corporation.*  Such  declarations,  to  be  even  eviden- 
tiary against  the  corporation,  must  be  ordinarily  made  at  a 
meeting  of  the  board}  If  the  unauthorized  declarations  of  an 
individual  director  were  to  be  held  binding  upon  the  board, 
the  result  would  be  that  a  single  officer  might  continually 
thwart  and  counteract  the  plans  and  arrangements  of  the 
whole  body.  "  If  any  one  can  make  arrangements  without 
common  consultation,  any  other  may  make  arrangements 
positively  dissimilar,  and  in  the  very  same  transaction  one 


(N.  Y.)  441;  Pemigewassett  Bank  v. 
Eogers,  18  N.  H.  255;  Grayville  &c. 
E.  Oo.  V.  Burns,  92  111.  302;  Euby  d. 
Abyssinian  Soc,  15  Me.  306;  Loomis 
V.  Eagle  Bank,  1  Disney  (0.),  285.  A 
qualification  is  sometimes  made, 
"  unless  they  are  within  the  scope  of 
his  ordinary  powers,  or  some  special 
agency  relative  to  the  subject-mat- 
ter":  Soper  v.  Buffalo  E.  Co.,  19 
Barb.  (N.  Y.)  310,  312,  per  Strong,  J. 
But  this  expression  is  inaccurate, 
since  no  director  has  such  a  power, 
"  ordinary"  or  otherwise,  touching 
the  corporation.  In  another  case  the 
expression  of  doctrine  is  that  the 
declarations  of  individuals,  who  are 
directors  of  a  corporation,  not  forming 
a  part  of  an  official  act,  are  not  admis- 
sible to  prove  an  antecedent  fact 
against  the  corporation.  Pemigewas- 
sett Bank  v.  Eogers,  18  N.  H.  255. 

'  Loomis  V.  Eagle  Bank  of  Eoches- 
ter,  1  Disney  (0.),  285. 

'  Ante,  §  3905;  Stoystown  &c.  E. 
Co.  V.  Oraver,  45  Pa.  St.  386 ;  Jones  v. 
Planters'  Bank,  9  Heisk.  (Tenn.)  455; 
Soper  V.  Buffalo  E.  Co.,  19  Barb. 
(N.  Y.)  310;  Hartford  Bankti.  Hart, 
3  Day  (Conn.),  491,  495;  s.  c.  3  Am. 
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Dec.  274;  Lockwood  v.  Smith,  5  Day 
(Conn.),  309;  Osgood  v.  Manhattan 
Co.,  3  Cow.  (N.  Y.)  612;  s.  c.  15  Am. 
Dec.  304;  Stewart  v.  Huntingdon 
Bank,  11  Serg.  &  E.  (Pa.)  267;  s.  c. 
14  Am.  Dec.  628;  Hartford  Bridge 
Oo.  V.  Granger,  4  Conn.  142,  144; 
Eirst  Baptist  Ohurch  v.  Brooklyn  Fire 
Ins.  Co.,  18  Barb.  (N.  Y.)  69;  s.  c.  19 
N.  Y.  305;  Pemigewassett  Bank  v. 
Eogers,  18  N.  H.  255 ;  Eairfield  Turnp. 
Oo.  V.  Thorp,  13  Conn.  173;  PoUeys 
V.  Ocean  Ins. Co.,  14  Me.  141 ;  National 
Bank  v.  Norton,  1  Hill  (N.  Y.),  572, 
579;  Holman  v.  Bank  of  Norfolk,  12 
Ala.  369;  McMillan  v.  Liverpool  &c. 
Steam  Co.,  38  L.  T.  (n.  s.)  288;  Holt's 
case,  22  Beav.  48;  Nicol's  case,  3  De 
Gex  &  Sm.  387.  In  an  action  by  a 
bank,  evidence  of  parol  declarations 
of  "the  officers  of  the  bank"  is  not 
admissible  for  the  defendant,  without 
proof  of  the  particular  ofiicers  being 
authorized  by  the  board  of  directors  to 
speak  for  them,  even  though  it  should 
appear  that  the  board  of  directors 
kept  no  minutes  of  their  transactions. 
Stewart  v.  Huntingdon  Bank,  11 
Serg.  &  E.  (Pa.)  267;  s.  c.  14  Am. 
Dec.  628. 
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may  revoke  or  alter  the  engagements  of  any  or  all  of  the 
others."  ^ 

§  4921.  Declarations  of  Things  Contrary  to  Law.  —  Repre- 
sentations by  the  agent  of  a  corporation,  contrary  to  law, 
although  fraudulently  made  for  the  purpose  of  inducing  one 
to  subscribe  to  the  company's  stock,  constitute  no  defense  to 
an  action  against  the  holder  of  the  stock  to  enforce  payment 
of  the  entire  amount  subscribed,  where  he  has  failed  to  use 
due  diligence  to  ascertain  the  truth  or  falsity  of  such  repre- 
sentations.* 

§  4922.  Declarations  by  Solicitors.  —  In  England,  it  is  said 
to  be  no  part  of  the  duty  of  the  solicitor  of  a  company  to  make 
representations  in  regard  to  the  financial  condition  of  the 
company  to  a  person  contemplating  a  purchase  of  shares. 
Therefore,  it  is  no  defense  to  a  suit  for  calls  against  a  share- 
holder that,  relying  upon  the  fraudulent  representations  of 
this  officer  that  the  company  was  in  a  prosperous  condition, 
he  became  a  shareholder  therein.'  Nor  will  instructions  from 
a  solicitor  of  a  company,  conjoined  with  those  of  a  single 
director,  be  suflBcient  authority  to  an  auctioneer  to  dispose  of 
lands  of  the  company  at  public  sale.^ 

§  4923.  By  Insurance  Agents. — Where  a  person  is  ap- 
pointed the  agent  of  an  insurance  company  and  empowered  to 
solicit  and  receive  applications,  and  to  take  premiums  and 
premium  notes  therefor,  this  constitutes  him  a  general  agent 
of  the  company  for  the  transaction  of  that  particular  kind  of 
business,  and  the  company  will  be  bound  by  his  fraudulent  repre- 
sentations made  in  procuring  insurances  and  premium  notes.* 

»  Per  Gierke,  J.,  East  River  Bank  v.  IT.  S.  45;  Webster  v.  Upton,  91  U.  S, 

Hoyt,  41  Barb.  (N.  Y.)  441.     See  also  65;  ante,  §  1393. 

Shackleford  v.  New  Orleans  &c.  E.  °  Burnes  v,  Pennell,  2  H.  L.  Oas, 

Co.,  37  Miss.  202,  208.    As  to  the  497. 

right  and  necessity  of  consultation,  *  Moody  v.  London  &c.  E.  Co.,  1 

see  ante,  §  3925.  Best  &  S.  290. 

'  Ogilviet;.  Knox  Ins.  Co.,  22  How.  °  Devendorf  v.  Beardsley,  23  Barb. 

(U.  S.)  380;  Upton  v.  Tribilcock,  91  (N,  Y.)  656.    Contra,  Hackney  v.  Al- 
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§  4924.  Instances  under  the  Foregoing  Rules. — In  a  suit 
on  a  mortgage  held  by  a  corporation,  declarations  of  the  secretary 
are  not  admissible  as  to  the  anaount  due  on  the  mortgage/  In  an 
action  for  a  balance  claimed  to  be  due  the  plaintiff  for  services  as 
superintendent  of  a  corporation,  a  certificate  by  the  treasurer  of  the 
company,  who  was  also  consulting  director,  that  the  company  was 
indebted  to  plaintiff  in  a  given  sum  for  balance  of  salary,  was  held 
not  admissible  in  evidence  as  an  admission  binding  on  the  company, 
in  the  absence  of  any  showing  of  authority  in  such  treasurer  and 
consulting  director  to  make  such  admissions.  The  court  held  that 
a  treasurer  has  not  implied  authority  to  make  such  certiticates.'  In 
another  case,  the  plaintiffs  were  a  corporation  owning  a  toll-bridge, 
through  which  was  a  draw  for  the  passage  of  vessels,  the  charter 
requiring  them  to  keep  a  draw-tender  and  to  open  the  draw  for  ves- 
sels desiring  to  pass  through.  A  general  statute  required  vessels 
passing  through  any  such  draw,  to  warp  through,  and  hot  to  sail 
through,  and  imposed  a  penalty  for  the  violation  of  the  act.  The 
defendant,  in  passing  with  his  vessel  through  the  draw,  which  had 
been  opened  by  the  draw-tender  for  him  to  pass,  sailed  through 
instead  of  warping  through,  and  in  so  doing  was  driven  against  the 
side  of  the  draw  and  injured  it.  In  an  action  brought  by  the  com- 
pany for  the  damage,  the  defendant  claimed  that  the  plaintiffs  had, 
by  long  use,  licensed  vessels  to  sail  through,  and  offered  evidence  of 
declarations  made  by  the  draw-tenders  at  various  times,  when  vessels 
were  passing  through  under  sail,  that  they  preferred  to  have  them 
go  through  in  this  manner.  It  was  held  that  evidence  of  these 
declarations  was  admissible,  as  the  declarations  of  the  agents  of  the 
company  while  in  the  discharge  of  their^duties  as  such  agents.' 

§  4925.  Personal  Responsibility  for  Erroneous  Declara- 
tions.— The  personal  responsibility  of  the  officer  or  agent  of  a 
corporation  for  erroneous  declarations  can  only  be  supported 
on  one  of  two  grounds, — fraud,  or  negligence.  The  former 
ground  is  elsewhere  considered.*     In  respect  of  the  latter,  it  is 

leghany  Mut.  Ins.  Co.,  4  Pa.  St.  185.  '  Kalamazoo  &c.  Man.  Co.  v.  Mc- 

Liability    of    the    company  for    the  Alister,  36  Mich.  327. 

fraudulent  representations  of  agents  for  '  Toll  Bridge  Co.  v.  Betsworth,  30 

the  transfer  of  shares.    Henning  v.  New  Conn.  380. 

York  &c.  E.  Co.,  9  Bosw.  (N.  Y.)  283.  *  Ante,  §  1460,  et  aeq.,  and  §  4140,  et 

•  Johnston  v.  Elizabeth  Building  seq. 
&-Loan  Asso.,  104  Pa.  St.  394. 
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to  be  said  that,  on  principle,  no  action  can  be  maintained  for 
damages  accruing  from  the  giving,  by  the  officer  or  agent  of  a 
corporation,  of  erroneous  information  to  a  stranger,  unless  the 
circumstances  were  such  that  he  was  under  a  duty  of  giving 
correct  information;  and  no  case  is  remembered  where  an 
action  on  this  ground  has  been  sustained.  A  general  test 
erected  by  the  courts  is  good  faith  and  bad  faith.  Hence, 
where,  in  consequence  of  erroneous  information  given  in  good 
faith  by  an  officer  of  a  bank  to  the  plaintiff,  in  regard  to  the 
amount  of  money  which  had  been  there  deposited  to  his  credit 
by  a  third  person,  the  plaintiff  incurred  certain  expenses,  —  it 
was  held  that  no  action  would  lie  against  the  officer  to  recover 
damages  therefor.^ 

Article  III.     Liability  of  Corporations  for  the  Frauds 
OF  Their  Agents. 

Section  Section 

4929.  Grounds  of  this  liability.  within  the  scope  of  their  pow- 

4930.  Innocent    strangers    not    con-  ers. 

cerned  with  the  rightful  ex-  4932.  Corporation  responsible  for  the 
ercise  by  corporate  agents  of  illegal    exercise   of    granted 

their  powers.  powers. 

4931.  Corporation  responsible  for  the  4933.  Illustrations  of  this  principle. 

frauds  of  its  officers  and  agents     4934.  Evidence  of  fraud  in  such  cases. 

§  4929.  Grounds  of  This  Liability.  —  In  considering  this 
subject,  it  must  be  constantly  borne  in  mind  that  corporations 
can  only  act  by  agents;  that  all  their  transactions,  in  buying 
or  selling,  borrowing  and  lending,  —  every  act  by  which  they 
can  convey  property  or  acquire  it,  —  must  be  done  by  agents. 
The  general  rule,  therefore,  is  that  when  any  one  of  these 
transactions  is  of  such  a  character  that  false  representations, 
the  practice  of  fraud,  or  the  knowledge  of  fraud  practiced  by 
another,  would  avoid  the  transaction,  if  done  by  an  individual, 
it  will  equally  affect  a  corporation,  if  done  or  had  by  an 
agent  in  the  same  transaction,  for  the  corporation.''  There  are 
two  grounds  upon  which  a  principal  is  liable  for  the  frauds  of 

'■  Herrin  v.  Franklin  County  Bank,  '  Atlantic    Bank    v.    Merchants' 

32Vt.  274.  Bank,  10  Gray  (Mass.),  632. 
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his  agent.  The  first  is  the  general  principle  that  the  princi- 
pal is  answerable  for  the  act  of  his  agent  in  the  course  of  the 
principal's  business  and  for  his  benefit.  In  this  respect,  as 
stated  by  Mr.  Justice  Willes,  "No  sensible  distinction  can  be 
drawn  between  the  case  of  fraud  and  the  case  of  any  other 
wrong.  The  general  rule  is,  that  the  master  is  answerable  for 
every  such  wrong  of  the  servant  or  agent, as  is  committed  in 
the  course  of  the  service  and  for  the  master's  benefit,  though 
no  express  command  or  privity  of  the  master  be  proved."  ^ 
The  other  ground  is,  that  the  principal  cannot  retain  a  benefit 
which  has  come  to  him  through  the  fraud  of  his  agent,  with- 
out being  answerable  for  the  fraud.  He  cannot  say,  "  I  did 
not  authorize  my  agent  to  commit  the  fraud,"  and  at  the  same 
time  keep  the  fruits  of  the  fraud.'^ 

§  4930.  Innocent  Strangers  not  Concerned  with  the  Right- 
ful Exercise  toy  Corporate  Agents  of  their  Powers.  —  It  is  a 

principle  relating  to  trusts  that  one  who,  acting  in  good  faith, 
negotiates  with  a  trustee  for  the  purchase  of  property  belong- 
ing to  the  trust  estate,  is  bound,  at  his  peril,  to  see  that  the 
potver  to  sell  exists;^  but  having  ascertained  this,  he  is  not 

'  Barwick  v.  English  Joint-Stock  decision  involving  the   same  trans- 
Bank,  L.  E.  2  Ex.  259,  265.  action.    New   York    &c.    E.  Co.    v. 

■'  Hern  v.  Nichols,  1  Salk.  289;  Schuyler,  17  N.  Y.  592,  599;  g.  c.  34 
Alexander  v.  Gibson,  2  Camp.  555;  N.  Y.  30.  See  ante,  §  1501.  See  also 
Cornfoot  v.  Fowke,  6  Mees.  &  W.  358,  Lowell  &c.  Sav.  Bank  v.  Winchester, 
373 ;  Moens  v.  Hayworth,  10  Mees.  &  8  Allen  (Mass.),  109. 
W.  147,  157 ;  Wilson  v.  Fuller,  3  Ad.  '  Loring  v.  Salisbury  Mills,  125 
&  El.  (n.  B.)  77 ;  Udell  v.  Atherton,  7  Mass.  138 ;  Magwood  v.  Railroad  Bank, 
Hurlst.  &  N.  172.  The  principle  5  S.  0.  379;  Bayard  v.  Farmers'  &c. 
underlying  this  liability  of  the  corpo-  Bank,  52  Pa.  St.  232,  237 ;  Third  Nat. 
ration  is  ably  discussed  by  a  distin-  Bank  v.  Lange,  51  Md.  138 ;  s.  c.  34 
guished  judge  in  a  case  which  received  Am.  Eep.  304.  Such  trustees  as  exec- 
great  consideration  by  an  able  bench,  utors,  administrators,  and  guardians 
Mechanics'  Bank  v.  New  York  &c.  E.  exercise  powers  which  are  so  far 
Co.,  13  N.  Y.  599.  The  value  of  the  created  and  defined  by  law,  that  a 
observation  s  made  by  him  are  scarcely  person,  proceeding  in  good  faith,  may 
diminished  by  the  fact  that  the  case  purchase  trust  property  of  them, 
under  consideration  may  have  been  under  the  assurance  that  the  law  will 
wrongly  decided  on  its  facts.  It  not  suffer  his  title  to  be  defeated  on 
appears  to  have  been  in  substance  the  ground  that,  in  the  particular  in- 
overruled  by  the  same  court  in  a  later  stance,  the  trustee  acted  in  breach  of 
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bound  to  look  further  and  see  to  the  proper  disposition  by  the 
trustee  of  the  purchase-money;  *  —  in  other  words,  he  is  bound 
to  see  that  the  power  exists,  but,  within  the  limits  of  good 
faith,  is  not  concerned  with  the  propriety  of  its  exercise  in 
the  particular  instance.  It  is  also  a  principle  touching  the 
civil  liability  of  a  principal  or  master  for  the  torts  of  his 
agent  or  servant,  that  the  principal  or  master  is  liable  for  the 
wrongs  of  his  agent  or  servant  done  to  third  persons,  when 
acting  within  the  scope  of  his  employment,  although  in  the 
particular  instance  he  may  have  acted  without  orders,^  or 
against  orders.^  The  analogy  of  these  principles  may  be 
extended  to  the  subject  under  consideration.  If  the  officer  or 
other  agent  of  a  corporation  has  general  power  to  do  a  partic- 
ular act,  a  third  person  is  not,  within  the  limits  of  good  faith 
and  fair  dealing,  concerned  with  the  propriety  of  his  doing  it 
in  tlie  particular  instance.* 

§  4931.  Corporation  Kesponsible  for  the  Frauds  of  its 
Officers   and   Agents    within   the  Scope    of  their  Powers. — 

But  as  the  corporation  appoints  its  own  officers  and  agents, 
as  the  public  do  not  appoint  them,  and  as  the  corporation  has 
a   power  of  superintendence  over  their   conduct  which  the 

his  trust.  Fieldt).  Schieffelin,  7  Johns,  °  Garretzen  v.  Duenckel,   50  Mo. 

Ch.  (N.  Y. )  150 ;  s.  c.  11  Am.  Dec.  441 ;  104 ;  s.  c.  11  Am.  Eep.  405 ;  Limpus  v. 

FouBtain  v.  Anderson,   33  Ga.  372;  London  &c.  Omnibus  Co.,  1  Hurlst.  & 

Goodwin  ij.  American  Nat.  Bank,  48  0.526;  s.  c.  82  L.  J.  Ex.  34 ;  South  wick 

Conn.  550,  564;  Bayard  v.  Farmers'  v.  Estes,  7  Oush.  (Mass.)  385;  Toledo 

&c.  Bank,  52  Pa.  St.  232,  235 ;  Lowry  &c.  E.  Oo.  v.  Harmon,  47  111.  298 ;  «.  c. 

V.  Commercial  &c.  Bank,  Taney's  Dec.  95  Am.   Dec.  489 ;  Philadelphia  &c. 

333.  E.  Co.  V.  Derby,  14  How.  (U.  S.)  468 ; 

'  Goodwin  v.  American  Nat.  Bank,  Duggins  v.  Watson,  15  Ark.  118 ;  s.  c. 
48  Conn.  550,  564 ;  Shaw  v.  Spencer,  60  Am.  Dec.  560 ;  Higgins  v.  Water- 
loo Mass.  382,  391 ;  s.  c.  97  Am.  Dec.  vliet  &c.  R.  Co.,  46  N.  Y.  2i;  s.  c.  7 
107 ;  1  Am.  Eep.  115 ;  Ashton  v.  At-  Am.  Eep.  293 ;  Powell  v.  Deveney,  3 
lantic  Bank,  3  Allen  (Mass.),  217;  Cuah.  (Mass.)  300,  304;  s.  c.  50  Am. 
Fountain  v.  Anderson,  33  Ga.  372;  Dec.  738;  Paulmier  ?;.  Erie  E.  Co.,  34 
Mason  v.  Bank  of  Commerce,  16  Mo.  N.  J.  L.  151.  Compare  Haack  v. 
App.  275,  279.  Fearing,  5  Eobt.  (N.  Y.)  528 ;  s.  c.  35 

»  Leviness  v.  Post,  6  Daly  (N.  Y.),  How.  Pr.  (N.  Y.)  459;  Whatman  v. 

321 ;  Page  v.  De  Fries,  7  Best  &  S.  137  Pearson,  L.  E.  3  C.  P.  422. 
(overruling  Lamb  v.  Lady   Polk,  9  *  Ante,  §  4930. 

Car.  &  P.  629). 
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public  does  not  have,  —  it  is  a  principle  of  obvious  sense  and 
justice  that  when  such  officers  and  agents  act  within  the  gen- 
eral scope  of  their  authority,  the  corporation,  and  not  the 
public,  is  to  be  the  guarantor  of  their  honesty.  If  the  public 
could  not  rely  upon  this  principle,  they  could  not  safely  deal 
with  corporations  at  all,  except  so  far  as  they  might  be  able 
to  give  credit  to  the  representations  of  the  particular  officer 
or  agent,  through  whom,  in  each  case,  a  transaction  is  effected. 
The  law  therefore  is,  that  a  corporation  is  answerable  for  the 
frauds  of  its  officers  and  agents  who  are  acting  within  the 
scope  of  their  powers.  A  broader  statement  of  this  rule,  and 
one  which  carries  us  into  a  subject  intended  to  be  discussed 
in  another  title  is,^  that  a  corporation  is  answerable  generally 
for  the  torts  of  its  officers  and  agents,  whether  consisting  of 
frauds,  misprisions,  negligences,  or  trespasses,  when  acting 
within  the  general  scope  of  their  authority,  although  they 
may  act  in  the  particular  case  against  orders.  It  must  also 
follow  that  where  the  person  guilty  of  the  fraud  has  no  office 
and  no  powers,  the  corporation  will  not  be  responsible.  Thus, 
fraudulent  representations  by  a  person  who  afterwards 
becomes  the  president  and  manager  of  a  bank,  create  no  lia- 
bility against  the  bank.' 

§  4932.  Corporation  Besponsible  for  the  Illegal  Exercise 
of  Granted  Powers. — The  ruling  principle  therefore  is,  that 
an  agent  of  a  corporation,  clothed  with  a  certain  power  by  the 
charter,  governing  statute,  or  lawful  act  of  the  corporation, 
may  use  that  power  for  an  unauthorized,  or  even  a  prohibited, 
purpose  in  his  dealings  with  an  innocent  third  party,  and  yet 
render  the  corporation  liable  for  his  acts.'  For  instance,  if 
the  officers  and  agents  of  a  company,  to  whom  the  business  of 
making  loans  appropriately  belongs,  make  an  illegal  loan,  the 
company  is  bound  by  their  act.  The  contention  that,  because 
the  act  was  illegal,  it  was  therefore  unauthorized  and  must  be 

^  Post,  ch.  137,  et  seq. 
'  AlpenaNat. Bank*.  Greenbaum,      &c.  Society,  24  Ind.  457;  Mechanics' 
80  Mich.  1 ;  i.e.  44  N.  W.  Rep.  1123.      Bank  v.  New  York  &c.  E.  Co.,  3  Duer 
»  Madison  &c.  E.  Co.  v.  Norwich      (N.  Y,),  480.  / 
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considered  as  the  act  of  the  officers  as  individuals,  will  not 
prevail.'  "This  would  be  a  most  convenient  distinction  for 
corporations  to  establish:  that  ever}'^  violation  of  their  charter, 
or  assumption  of  unauthorized  power,  on  the  part  of  their 
officers,  although  with  the  full  knowledge  and  approbation  of 
the  directors,  is  to  be  considered  the  individual  act  of  the 
officers,  and  is  not  to  prejudice  the  corporation  itself.  There 
would  be  no  possibility  of  ever  convicting  a  corporation  of 
exceeding  its  powers,  and  thereby  forfeiting  its  charter  or 
incurring  any  other  penalty,  if  this  principle  could  be  estab- 
lished."* 

§  4933.  Illustrations  of  This  Principle.  —  If,  then,  the  maUng 
of  a  particular  contract  is  within  the  general  scope  of  the  powers 
confided  to  particular  ofi&cers  or  agents  of  a  corporation,  and  if  such 
ofBcers  ot  agents  enter  into  such  a  contract  with  third  persons,  and 
if  the  negotiators  so  act  as  to  induce  such  persons  to  believe  that 
they  are  acting  for  the  corporation,  and  credit  is  given  upon  that 
behef,  the  corporation  will  be  liable,  although  such  officers  or  agents 
were  not,  in  fact,  acting  for  it  in  such  negotiations.'  So,  if  the  agent 
of  a  corporation  is  authorized  to  issue  negotiable  instruments,  indorsees 
will  be  bound  to  look  only  to  the  general  scope  of  the  authority 
delegated  to  such  agent.  That  being  ostensibly  sufficient,  they 
have  a  right  to  presume  that,  in  the  particular  instance,  the  exercise 
of  the  authority  is  in  accordance  with  the  terms  of  its  delegation.* 
So,  a  bank  cashier  having,  in  virtue  of  business  usage^  the  power  to 
indorse  negotiable  paper  for  the  bank,  if  he  make  a  negligent  or 
fraudulent  use  of  this  power,  the  loss  will,  as  between  the  bank  and 
an  innocent  holder  of  the  paper,  fall  upon  the  bank.'  So,  where  a 
corporation  executes  a  bond  and  mortgage  and  authorizes  its  agent 
to  negotiate  the  same  for  the  purpose  of  raising  money  of  which  the 

»  Life  &c.  Ins.  Co.  v.  Mechanic's  &c.  Ins.  Co.,  7  Wend.  (N.  Y.)  31. 

'  Ibid.,  per  Sutherland,  J.,  p.  35.  '  ArOe,  ^  4789. 

See  Maynard  v.  Fireman's  Ins.  Co.,  '  Houghton  v.  First  Nat.  Bank,  26 

84  Cal.  48 ;  «.  c.  91  Am.  Dec.  672 ;  post,  "Wis.  663 ;  «.  c.  7  Am.  Kep.  107 ;  Bank 

§  6615.  of  New  York  v.  Bank  of  Ohio,  29 

•  Wilson  Sewing  Machine  Co.  v.  N.  Y.  619  (overruling  Bank  of  State  v. 
Boyington,  73  111.  534.  Farmers'  Branch,  36  Barb.  (N.  Y.) 

*  Commercial  Bank  v.  St.  Croix  332) ;  City  Bank  v.  Perkins,  29  N.  Y. 
Man.  Co.,  23  Me.  280;  Bird  v.  Dag-  554;  «.  c.  86  Am.  Dec.  332. 

gett,  97  Mass.  494 ;  post,  §  5095. 

232  S697 


4  Thomp.  Corp.  §  4934.]     ministerial  officers  and  agents. 

company  stands  in  need,  if  such  agent  does  negotiate  the  same,  the 
company  will  become  liable  for  the  payment  of  the  bonds  to  a  bona 
fide  purchaser,  although  the  agent  may  appropriate  the  proceeds  to 
his  own  uses}  So,  the  directors  of  a  bank  of  issue  are  its  agents, 
held  out  to  the  public  as  possessing  the  power,  according  to  the 
general  usage,  practice,  and  course  of  business  in  banks,  to  issue 
bills;  and  their  fidelity  in  the  discharge  of  this  duty  is  impliedly 
warranted.  Consequently,  the  bank  is  bound,  notwithstanding  an 
over-issue,  to  redeem  the  bills  thus  put  into  circulation,  when  in  the 
hands  of  innocent  holders;  as  are,  also,  the  stockholders,  who  have 
guaranteed  the  ultimate  redemption  of  the  bills  issued  by  the  bank.* 

§  4934.  Evidence  of  Fraud  in  Such  Cases.  —  Fraud  is  not 
presumed,  but  must  be  proved  by  the  party  alleging  it;  and 
where  a  bill  in  equity  alleged  that  a  corporation  itself  made 
false  representations,  the  court  refused  to  presume  that  those 
through  whom  the  corporation  had  acted  exceeded  their 
authority,  or  made  the  representations  without  sufficient 
authority.'  Eeasoning  upon  the  premise  that  a  false  repre- 
sentation njade  by  a  corporation, for  which  the  corporation  is 
answerable,  must  have  been  known  by  it  to  be  false,  —  which, 
it  must  be  observed,  is  a  "  false"  premise,  * —  it  has  been  held 
that  if  the  officer  was  ignorant  of  such  falsity,  the  law  will,  in 

1  Van  Hook  v.  Somerville   Man.  60  Md.   36.    See  also  Mihills  Man. 

Co.,  5  N.  J.  Eq.  633 ;  s.  c.  45  Am.  Dec.  Co.  v.  Camp,  49  "Wis.  130 ;  Morris  &c. 

401.  E.  Co.  V.  Green,  15  N.  J.  Eq.  469? 

"  McDougald  v.  Bellamy,  18  Ga.  Eockford  &c.  E.  Co.  v.  Shunick,  65 
411.  In  another  case,  the  president  111.  223.  That  in  case  of  a  fraudulent 
and  treasurer  of  a  railroad  corporation  over-issue  and  transfer  of  shares  a  bona 
confided  to  a  clerk  the  duty  of  filling  fide  purchaser  may  maintain  an  action 
up  and  supplying  certificates  to  the  against  the  corporation  to  estahlish 
holders  of  coupons.  The  certificates  his  rights  as  a  shareholder,  see  Bridge- 
were  signed  and  deHvered  to  the  port  Bank  v.  New  York  &c.  E.  Co., 
clerk,  who  fraudulently  filled  them  30  Conn.  231.  Contra,  Mechanics' 
up  and  put  them  on  the  market,  Bank  v.  New  York  &c.  E.  Co.,  13 
whence  they  came  into  the  hands  of  N.  Y.  599.  Compare  New  York  &c. 
innocent  purchasers  for  value  without  E.  Co.  v.  Schuyler,  17  N.  Y.  692 ;  s.  c. 
knowledge  of  the  fraud.  It  was  held  34  N.  Y.  30.  That  he  can  maintain 
that  the  railroad  corporation  was  an  action  for  indemnity  only,  see  ante, 
responsible  for  the  fraud  of  its  clerk  §  1493. 

and   must    bear  the  loss.    Western  '  Carey  v.  Cincinnati  &c.  E.  Co.,  5 

Maryland  R.  Co.  v.  Franklin  Bank,  Iowa,  357. 

'  Ante,  i  1388. 
3698 


CORPOEATE    AGENTS    GENERALLY.       [4  Thomp.  Corp.  §  4938. 

the  absence  of  proof  to  the  contrary,  presume  the  corporation 
also  ignorant.^  It  is  no  evidence  of  fraud  on  the  part  of  the 
purchaser  of  a  corporate  bond  and  mortgage,  that  he  employed 
counsel  to  inquire  into  the  validity  of  the  bond  and  mortgage 
before  purchasing.  This  was  no  more  than  the  conduct  of  a 
careful  and  prudent  man.^ 

Article  IV.    Ratification    op    Unauthorized    Acts     op 

Agent.* 

Section  Section 

4938.  Eatification    tantamount   to  a     4943.  Ratifying  a  compromise  by  at- 

precedent  authorization.  torneys. 

4939.  Estops    the    corporation   from     4944.  Eatifying  voidable  contracts  of 

proceeding  against  the  agent.  insurance  after  loss. 

4940.  Eatification  of  appointment  of      4945.  Eatifying  the  employment  of  a 

agent.  surgeon  by  a  railway  station 

4941.  Eatification  by  one  agent  of  the  agent. 

act  of  another  agent.  4946.  What  acts  have  been  held  rati- 

4942.  Eatifying  a  submission  to  arbi-  fications. 

tration.  4947.  Facts  which  have  been  held  no 

ratification. 

§  4938.  Ratification  Tantamount  to  a  Precedent  Author- 
ization.—  An  authorized  act  of  an  agent  of  a  corporation,  if 
subsequently  confirmed  by  the  corporation,  has  the  same 
binding  effect  as  though  it  had  been  previously  authorized.' 
But  this  doctrine  must  be  taken  subject  to  the  qualification 
that  the  directors  of  a  corporation  cannot  ratify  an  act  which 
they  were  without  power  originally  to  perform.^     Nor  can  a 

1  Watson  Coal  &c.  Co.  v.  James,  72  E.  Co.  v.  Manhattan  Elevated  Ey. 
Iowa,  184;  s.  c.  33  N.  W.  Eep.  622.  Co.,  11  Daly  (N.  Y.),  373;  g.  c.  14 

2  Van  Hook  v.  Somerville    Man.      Abb.  N.  Cas.  (N.  Y.)  103. 

Co.,  5  N,  J.  Eq.  633;    s.  c.  45  Am.  '  Planters'      Bank    v.    Sharp,     4 

Dec.  401.    No  ground  for  denying  to  Smedes  &  M.  (Miss.)  75;  s.  c.  43  Am. 

a  corporation  the  right  to  rescind  a  Dec.470;  Curtis  r.  Leavitt,  15N.  Y.  9. 

contract  entered    into    through    the  *  Bohm  v.  Loewer's   Gambrinius 

fraud  of   its    directors,  that  'a    new  Brewery  Co.,  30  N.  Y,  St.  Eep.  424; 

board  exists :   Metropolitan  Elevated  «.  c.  9  N.  Y.  Supp.  514. 

*  For  a  discussion  of  the  general  subject  of  ratification  by  corporations,  applied  to  the  acts 
of  their  directors,  and  also  to  the  acts  of  strangers,  see  post,  ch.  113.  The  paragraphs  in  this 
article  are  merely  designed  to  illustrate  the  subject  with  reference  to  the  acts  of  those  sub- 
ordinate agents  under  consideration  in  this  chapter. 
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ratification  displace  the  rights  of  third  parties,  acquired 
between  the  doing  of  the  voidable  act  and  the  date  of  the  rati- 
fication, as  where  the  directors  pass  a  resolution  ratifying  an 
unauthorized  assignment  after  the  rights  of  attaching  credit- 
ors have  intervened.* 

§  4939.  !Estops  the  Corporation  from  Proceeding'  against 
the  Agent. — It  certainly  cannot  be  affirmed,  as  a  principle 
of  universal  application,  that  a  ratification  by  the  corporation, 
of. the  unauthorized  act  of  its  agent,  will  estop  it  from  holding 
him  liable  for  the  damages  it  has  suffered  in  consequence  of 
such  unauthorized  act.  For  instance,  a  corporation  may  find 
itself  placed  in  such  a  position  with  reference  to  the  other 
party  to  the  unauthorized  contract, — as  where  he  has  received 
the  consideration  of  it  from  the  agent  of  the  corporation  and 
is  insolvent,  —  that  a  ratification  will  be  the  best  thing  it  can 
do  under  the  circumstances, — in  fact  all  it  can  do;  and  it 
•  may  ratify  to  save  what  it  can,  and  to  avert  ^  total  loss.  In 
such  a  case  the  fact  of  ratification  ought  not  to  exonerate  the 
unfaithful  agent  from  liability  to  the  corporation  for  damages. 
On  the  other  hand,  unauthorized  acts  may  be  done  by  the 
agent  of  a  corporation  under  such  circumstances  that  the  cor- 
poration ought,  in  justice  to  him,  to  disaffirm  seasonably,  if  it 
intends  to  hold  him  liable  for  damages  therefor.  If  it  allows 
a  repetition  of  those  acts  to  be  made  by  him  for  a  consider- 
able time  without  objection,  then  it  ought  to  be  precluded 
from  making  them  the  ground  of  an  action  against  him  for 
damages,  on  the  principle  volenti  non  fit  injuria.^ 

§  4940.  Katiflcation  of  Appointment  of  Agent. — If  the 

corporation  has  frequently  availed  itself  of  the  services  of  a 
person  as  its  agent,  such  conduct  will  amount  to  a  ratification 
of  his  appointment,  which  otherwise  might  be  invalid.' 

1  Simon  ».  Sevier  Asso.,  54  Ark.  58;  «.  c.  14  S.  W.  Rep.  1101. 
'  The  case  of  Holmes  v.  Willard,  '  Southgate  v.  Atlantic  &c.  E.  Co., 

125  N.  Y.  75;  8.  c.  25N.E.  Eep.  1083;  61  Mo.  89.  As  to  ratification  of  the 
aflBrming  s.  c.  5  N.  Y.  Supp.  610,  —  acts  of  an  intermeddling  stranger,  see 
seems  to  rest  upon  this  principle.  post,  §  5311. 
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§  4941.  Katiflcation  by  One  Agent  of  the  Act  of  Another 
Agent.  —  If  one  agent  have  power  to  bind  the  corporation  by 
a  given  act,  or  by  authorizing  the  doing  of  a  given  act  by  a 
sub-agent,  he  may  ratify  the  act  of  the  sub-agent  so  as  to  bind 
the  corporation.  And  it  has  been  held  that  where  one  agent 
of  a  private  corporation  makes  an  unauthorized  sale  or  dis- 
position of  its  property,  and  another  agent,  whose  authority 
covers  the  transaction,  with  full  knowledge  thereof,  pro- 
nounces it  "a  good  trade," — this  may  be  an  evidential  fact, 
showing  his  knowledge  of  the  transaction  and  his  acquiescence 
therein,  for  the  purpose  of  making  it  binding  on  the  corpora- 
tion. And  if  the  superior  agent  takes  possession  of  the  fruits 
of  the  unauthorized  sale  or  exchange,  and  assumes  dominion 
over  it,  this  may  be  regarded  as  a  ratification  by  the  corpora- 
tion.^ On  this  principle,  an  unauthorized  contract  made  by 
the  president  of  a  manufacturing  corporation,  who  is  without 
authority  to  act  as  agent  of  the  corporation  in  the  premises, 
may  be  ratified  by  the  vice-president,  who  possesses  such 
authority,  so  that  the  ratification  will  bind  the  corporation.' 

§  4942.  Ratifying  a   Submission    to  Arbitration. — It  has 

been  held  that  if  the  agent  of  a  corporation,  without  authority, 
submits  to  arbitration  a  disputed  claim  against  the  corpora- 
tion, the  corporation  may  ratify  the  act  of  the  agent  so  as  to 
make  it  binding,  after  the  award  is  made,  although  the  award 
is  favorable  to  the  corporation,  and  although  the  circumstances 
are  such  that  it  might  have  disaflSrmed  it." 

§  4943.  Ratifying  a  Compromise  by  Attorneys.  —  A  gen- 
eral retainer  to  collect  a  debt  or  to  conduct  a  case  does  not, 
except  under  extraordinary  circumstances,  enable  the  attorney 

•  Singer  Man.  Oo.  v.  Belgart,  84  not  having  been  made  by  the  agent 

Ala.  519 ;  «.  c.  4  South.  Eep.  400.  under  seal,  yet  if  the  principal  attends 

'  Smith  V,  Martin  Anti-Fire  Car  before   the  arbitrators  and  submits 

Heater  Co.,  45  N.  Y.  St.  Rep.  26;  his  case  to  them,  this  will  estop  him 

8.  c.  19  N.  Y.  Supp.  285.  from  impeaching  the  award  on  the 

'  Hall  V.  Norwalk  F.  Ins.  Co.,  57  ground  of  A,  want  of  original  author- 
Conn.  105 ;  8.  c.  17  Atl.  Rep.  356.  If  ity  to  make  the  submission.  White 
the  submission  is  invalid  by  reason  of  v.  Fox,  29  Conn,  570. 
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to  bind  his  client  by  a  compromise  entered  into  -with  the  oppo- 
site party.-'  Yet  where  the  president  and  the  secretary  of  a  cor- 
poration, in  charge  of  its  affairs,  know  of  the  negotiations 
pending  between  its  attorney  and  the  opposite  party  for  the 
compromise  of  a  litigation,  and  frequently  advise  with  regard 


1  Jones  V.  Inness,  32  Kan.  177; 
Kelly  V.  "Wright,  65  "Wis.  236 ;  Eoberts 
V.  Nelson,  22  Mo.  App.  28 ;  Walden 
V.  Boulton,  55  Mo.  405 ;  Spears  v.  Led- 
ergerber,  56  Mo.  465;  Ambrose  v. 
McDonald,  53  Oal.  28 ;  Preston  v.  Hill, 
50  Oal.  43;  s.  c.  19  Am.  Eep.  647; 
Northwhitehall  v.  Keller,  100  Pa.  St. 
105 ;  s.  c.  45  Am.  Eep.  361 ;  Huston 
V.  Mitchell,  14  Serg.  &  E.  (Pa.)  307; 
«.  c.  16  Am.  Dec.  506 ;  Stackhouse  v. 
O'Hara,  14  Pa.  St.  88;  Stokely  v. 
Eobinson,  34  Pa.  St.  315;  Mackey 
V.  Adair,  99  Pa.  St.  143 ;  Hamrick  v. 
Combs,  14  Neb.  381;  Eobinson  v. 
Murphy,  69  Ala.  543;  Herriman  v. 
Shomon,  24  Kan.  387;  s.  c.  36  Am. 
Eep.  261 ;  Levy  v.  Brown,  56  Miss.  83 ; 
Pickett  V.  Merchants'  Nat.  Bank,  32 
Ark.  346 ;  Mandeville  v.  Eeynolds,  68 
N.  Y.  528;  "Wadhams  v.  Gay,  73  111. 
415 ;  People  v.  Quick,  92  HI.  580 ;  Hol- 
ker  V.  Parker,  7  Cranch  (U.  S.),  436. 
The  English  courts,  after  some  vacilla- 
tion, seem  to  have  settled  upon  the 
view  that  the  attorney  has  power,  by 
virtue  of  his  retainer,  to  compromise 
the  action  in  which  he  is  detained, 
provided  he  acts  bona  fide  and  reason- 
ably, and  does  not  violate  the  positive 
instructions  of  his  client ;  and  that  the 
compromise  will  bind  the  client,  even 
if  he  does  violate  instructions,  unless 
the  violation  is  known  to  the  adverse 
party,  —  the  reason  being  that  the 
attorney,  within  the  scope  of  his  re- 
tainer, is  the  general  agent  of  his  client. 
Swinfen  v.  Swinfen,  18  0.  B.  485; 
Swinf en  v.  Chelmsford,  5  Hurlst.  &  N. 
890;  Chambers  v.  Mason,  5  C.  B. 
(N.  s.)  59;  Ohown  v.  Parrot,  14  C.  B. 
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(n.  b.)  74;  Prestwitch  v.  Poley,  18 
C.  B.  (n.  s.)  806;  Fray  v.  Voules, 
1  El.  &  El.  839;  Butler  v.  Knight, 
L.  E.  2  Ex.  109.  A  few  American 
courts  have  followed  the  same  rule. 
"Wieland  v.  "White,  109  Mass.  392; 
Potter  V.  Parsons,  14  Iowa,  286; 
Holmes  v.  Eogers,  13  Oal.  191  (over- 
ruled, it  seems,  by  Preson  v.  Hill,  50 
Oal.  43;  s.  c.  19  Am.  Eep.  647;  and 
Ambrose  v.  McDonald,  53  Oal.  28). 
And  American  courts  generally  show 
a  leaning  in  favor  of  such  compro- 
mises, when  fairly  made,  and  uphold 
them  if  they  seem  advantageous  to 
the  party  complaining.  Holker  v. 
Parker,  7  Cranch  (U.S.),  436,  452; 
"Whipple  V.  Whitman,  13  E.  I.  512; 
«.  c.  43  Am.  Eep.  42.  See  also  Eoller 
V.  "Wooldridge,  46  Tex.  485 ;  Potter  v. 
Parsons,  14  Iowa,  286;  Union  Bank 
V.  Geary,  5  Pet.  (U.  S.)  99;  Black  v. 
Eogers,  75  Mo.  441 ;  "Williams  v.  No- 
lan, 58  Tex.  708 ;  Bonney  v.  Morrill, 
57  Me.  368,  374;  Jones  d.  "Williamson, 
5  Coldw.  (Tenn.)  371;  Union  Mutual 
Lite  Ins.  Co.  v.  Buchanan,  100  Ind.  63 ; 
Albee  v.  Hayden,  25  Minn.  267.  Nor 
has  he  generally  authority  to  release 
a  surety.  Stoll  v.  Sheldon,  18  Neb. 
207.  An  attorney,  nevertheless,  has 
the  power  to  make  such  engagements 
and  stipulaiions,  in  or  out  of  court,  as 
he  may  dfeem  proper  in  the  conduct 
of  the  litigation,  and  where  they  are 
entered  into  without  fraud  or  collu- 
sion, that  will  bind  his  client.  Beck 
V.  Bellamy,  98  N.  0.  129;  Greenlee 
V.  McDowell,  1  Ired.  Eq.  (N.  0.)  485; 
Branch  v.  "Walker,  92  N.  C.  87,  89; 
Moultonti.  Bowker,  115Mass.  36;  s.c. 
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to  it,  and  make  no  objection  to  the  sum  of  money  paid,  and  the 
company  accepts  the  benefit  of  the  settlement,  this  will  be  tan- 
tamount to  a  ratification  of  the  compromise  by  the  company.'' 

§  4944.  Ratifying  Voidable  Contracts  of  Insurance  after 
iLoss.  —  If  a  policy  of  insurance  is  taken  0|jt  by  one  person 
for  the  benefit  of  another,  and  under  such  circumstances  that 
the  other  may,  when  informed  of  it,  repudiate  it,  and  refuse 
to  pay  the  premium,  —  yet,  on  the  other  hand,  he  may  ratify 
it,  so  as  to  make  it  good,  even  after  knowledge  that  a  loss  has 
occurred.^ 

§  4945.  Ratifyingr  the  Employment  of  a  Surgeon  by  a 
Railway  Station  Agent,  —  If  a  railway  station  agent,  without 
express  authority,  engages  a  surgeon  to  attend  an  employ^ 
for  an  injury  sustained  in  the  service  of  the  company,'  and 
the  superintendent  of  the  company  knows  of  the  engagement, 
and  does  not  object  to  it,  but  tells  the  surgeon  that  he  will  be 
paid,  this  will  warrant  a  finding  that  the  company  has  rati- 
fied the  employment.* 


15  Am.  Rep.  72;  'Williainsoii-Stewart 
Paper  Co.  v.  Bosbyahell,  14  Mo.  App. 
534,  538;  Levy  v.  Brown,  56  Miss.  83 
Annely  v.  De  Saussure,  12  S.  0.  488 
Eead  v.  French,  28  N.  Y.  285,  293 
Nightingale  v.  Oregon  &c.  E.  Co.,  2 
Sawy.  (U.  S. )  338.    See  also  Schoregge 
01.  Gordon,  29  Minn.  367 ;  Clark  v.  Ran- 
dall, 9  Wis.  135 ;  s.  c.  76  Am.  Dec.  252 ; 
Nelson  v.  Cook,  19  111.  440 ;  Gorham 
V.  Gale,  7  Cow.  (N.  Y.)    739;  s.  c.  17 
Am.  Dec.  549 ;  Union  Bank  v.  Geary, 
5  Pet.  (U.  S.)  99;  Newberry  v.  Lee, 

3  Hill  (N.  Y.),  523,  526;  Oestrich  v. 
Gilbert,  9  Hun  (N.  Y.),  242;  Jenney 
V.  Delesdernier,  20 Me.  183 ;  Week  Att., 

4  218;  Whart.  Ag.,  §  585,  et  seq.  He 
cannot  stipulate  that  a  sheriff  shall 
conduct  a  business  on  which  he  has 
levied.  Alexander  v.  Denaveaux,  53 
Oal.  663 ;  s.  c  59  Oal.  476.  In  short, 
according  to  Dr.  Greenleaf,  "  the 
effect  of  a  retainer  to  prosecute  or 
defend  a  suit  is  to  confer  upon  the 


attorney  all  the  powers  exercised  by 
the  forms  and  usages  of  the  court  in 
which  the  suit  is  pending. ' '  2  Greenl. 
Ev.,  §  141;  Smith  v.  Bossard,  2  Mc- 
Cord  Oh.  (S.  O.)  406,  409.  As  to 
what  further  an  attorney  may  do  and 
may  not  do  in  the  conduct  of  a  litiga 
tion,  see  Thomp.  Trials,  §  191,  et  seq. 

1  Wetherbee  v.  Fitch,  117  111.  67. 

'  Hagedorn  v.  Oliverson,  2  Mau.  & 
Sel.  485 ;  Eouth  v.  Thompson,  13  East, 
274;  Flemming  v.  Marine  Ins.  Co., 
Whart.  (Pa.)  59;  s.  c.  33  Am.  Dec. 
33;  Story  on  Agency,  §  248.  Contra, 
Alliance  Marine  Ins.  Co.  v.  Louisiana 
State  Ins.  Co.,  8  La.  1 ;  s.  c.  28  Am. 
Dec.  117. 

'  As  to  which  see  ante,  §  4855. 

*  Cairo  &c.  E.  Co.  v.  Mahoney,  82 
111.  73 ;  s.  c.  25  Am.  Eep.  299.  See 
further  Toledo  &c.  E.  Co.  v.  Eodrigues, 
47  111.  188;  s.  c.  95  Am.  Dec.  484; 
Toledo  &c.  R.  Co.  v.  Prince,  50 
lU.  26. 
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§  4946.  What  Acts  have  been  Held  Batlficatlons.  —  Where 
the  bank  account  of  a  corporation  is  overdrawn  by  its  president  and 
secretary,  the  issuing  of  the  promissory  note  of  the  company  for  the 
amount  overdrawn,  is  a  ratification  of  the  overdraft?  Where  the 
president  of  a  corporation  subscribed  for  stock  in  another  corpora- 
tion, and  the  certi^cate  was  received  by  an  agent  of  the  corporation 
of  which  he  was  president,  and  was  retained  by  such  corporation, 
and  such  stock  was,  on  two  occasions,  voted  by  an  oflScer  or  mem- 
ber of  such  corporation,  —  it  was  held  that  a  ratification  of  the 
authority  of  the  president  to  make  the  subscription  might  be  pre- 
sumed from  these  facts.^  Where  a  corporation  paid  a  bill  for  furni- 
ture contracted  by  A.,  and  subsequently  used  other  furniture  also 
bought  by  him,  it  was  held  that  they  were  liable  therefor,  as  having 
made  A.  their  agent,  though  he  had  never  been  appointed  by  any 
act  under  the  corporate  seal.'  Where  a  corporation,  authorized  to 
buy  and  sell  lands,  was  turned  into  a  private  association  for  the 
same  purpose,  and  the  president  and  secretary  conveyed  the  land  to 
a  trustee,  without  a  vote  of  the  stockholders,  who  subsequently 
accepted  shares  in  the  association,  and  united  individually  in  a  con- 
veyance of  their  titles  to  the  trustee,  —  it  was  held  that  the  action 
of  the  stockholders  ratified  the  trustees'  title,  and  a  conveyance  by 
him  passed  the  same  to  trustees  for  the  association.*  Where  a  rail- 
road company  was  notified  by  its  treasurer  of  his  expected  absence, 
with  a  request  that  remittances  be  made  to  the  firm  of  which  he 
was  a  member,  and  remittances  were  made  accordingly  to  the  firm, 
and  an  account  on  the  books  of  the  corporation  was  kept  in  the 
name  of  the  firm,  and  reports  were  made  to  stockholders  that  funds 
were  in  the  hands  of  such  firm  as  "  financial  agents,"  it  was  held 
that  the  act  of  the  treasurer  in  selecting  the  place  of  deposit  was 
ratified,  and  that  he  was  absolved  from  liability  in  that  regard.' 
The  refusal,  by  the  responsible  ofiScers  of  a  corporation,  to  interfere 

^  Anglo-Oalifornian  Bank  v.  Ma-  mortgage  given  by  a  former  board: 

honey  Mining  Co.,  5  Sawy.  (U.  S.)  Hoyt  v.  Bridgewater  &c.  Min.  Co.,  6 

255.  N.  J.  Eq.  253. 

«  Elysville  Man.  Co.  v.  Okisko  Co.,  *  Hull  v.  Glover,  126  111.  122 ;  s,  o. 

1  Md.  Oh.  392.  18  N.  E.  Eep.  198. 

'  Bancroft  v.  Wilmington  Confer-  <•  New  York  &c.  R.  Co.  v.  Dixon, 

ence  Academy,  5  Houst.  (Del.)  577.  114  N.  Y.  80;  «.  c.  5  Bail,  &  Corp.  L. 

Acts  of  a  subsequent  board  of  directors  J.  599;  22  N.  Y.  St.  Kep.  684;  21  N. 

of  a  corporation,  which  were  held  to  E.  Rep.  110. 
be  a  recognition  and  sanction  of  a 
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with  the  posting  of  a  libelous  notice  in  the  oflSce  of  a  ticket  agent  of 
a  corporation,  after  knowledge  of  its  character,  has  been  held  a  rati- 
fication of  the  act  by  the  corporation,  so  as  to  make  it  liable  in 
damages  therefor.' 

§  4947.  Facts  Which  have  been  Held  5f  o  Katification.  —  A 

proposition  from  the  ofl&cers  of  a  corporation  to  settle  a  suit  brought 
against  the  corporation  for  malicious  prosecution,  does  not  import  a 
ratification  of  the  act  or  charge  complained  of  therein.'  Indeed, 
evidence  of  an  offer  to  compromise  a  disputed  claim  would  not  be 
admissible  on  grounds  of  public  policy.  Where  the  treasurer  of  an 
institution  for  savings  became  a  party  to  an  assignment  for  the 
benefit  of  creditors,  and  thereby  undertook  to  release  one  of  the  prom- 
isors on  a  joint  and  several  note  belonging  to  the  institution,  but 
without  any  authority,  either  general  or  special,  for  that  purpose; 
and  payments  of  dividends  were  subsequently  made  to  the  treas- 
urer's successor  in  office,  and  indorsed  on  the  note,  and  entered  in 
the  books  of  the  institution,  as  so  much  received  of  the  assignees  of 
such  promisor;  and  the  treasurer's  accounts  and  cash,  including  the 
sum  so  received,  and  the  notes  of  the  institution,  including  the  note 
in  question,  were  subsequently  examined  by  a  committee  and  certi- 
fied as  correct,  — it  was  held  that  these  acts  did  not  amount  to  a  rati- 
fication of  the  release.'  The  approval  of  the  minutes  of  a  meeting  at 
a  subsequent  meeting  does  not  legalize  the  invalid  acts  attempted  at 
such  former  meeting;  nor  can  the  fact  that  the  president  knew  of 
the  defendant's  paying  himself  in  pursuance  of  such  invalid  act  of 
the  board  have  the  effect  of  a  ratification  or  work  an  estoppel.* 

Article  V.    Powers  Touching  Particular  Acts. 

Section  Section 

4951.  Convey  land.  4957.  Appoint  agents. 

4952.  Mortgage  land.  4958.  Borrow  money. 

4953.  Make  lease  of  land.  4959.  Execute  commercial  paper. 

4954.  Take  a  lease.  4960.  Power  to  indorse. 

4955.  Purchase  goods.  4961.  Power  to  indorse  for  accommo- 

4956.  Sell  goods.  dation. 

1  Fogg  V.  Boston  &c.  E.  Co.,  148  •  Dedham  Institution  for  Savings 
Mass.  513;  ».  c.  12  Am.  St.  Eep.  583;     v.  Slack,  6  Gush.  (Mass.)  408. 

20  N.  E.  Rep.  103.  *  Davis  Mill  Co.  v.  Bennett,  39  Mo. 

2  Green  v.  Southern  Ex.  Co.,  41     App.  460. 


Ga.  515. 
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Section  Section 

4962.  Such  notes  prima  facie  corpo-      4966.  Power    to    appoint    agents    to 

rate  obligations.  draw,  indorse,  etc. 

4963.  Parties  to  actions  upon  prom-     4967.  Power  to  arrange  a  novation. 

issory    notes     due    corpora-     4968.  To  increase  capital  stock, 
tion.  4969.  To  make  discovery. 

4964.  Corporation    may    be    bound,      4970.  Pay  broker  in  shares  for  pro- 

though.  agent  contract  in  his  curing  loan. 

own  name.  4971.  Assign  notes,  choses  in  action, 

4965.  Such  powers  inferred  from  the  etc. 

pubUo   habit    of    exercising     4972.  Eelease  contracts. 

them.  4973.  Authority  in  special  cases, 

§  4951.  Convey  liand. — A  general  agent  of  a  corporation, 
even  though  his  authority  in  this  respect  is  not  limited,  either 
by  common  usage  or  by  the  by-laws  of  the  company,  has  no 
power,  as  such,  to  convey  real  estate  of  the  company,  but  a 
special  power  is  necessary.^  A  vote  of  a  corporation,  to  author- 
ize an  agent  to  convey  lands,  must  specify  the  tract  to  be  con- 
veyed, or  give  some  description  by  which  it  can  be  ascertained. 
A  vote  that  the  agent  be  authorized  to  execute  two  deeds  of 
pieces  of  land  in  C,  one  to  A.  and  another  to  B.,  is  uncertain 
and  insufficient.  The  power  of  attorney  to  convey  ought 
to  be  as  certain  as  the  deed  which  is  to  be  executed  under 
it.^  But  where  the  special  power  has  been  granted,  and  a 
conveyance  executed  within  its  terms,  the  corporation  can- 
not defeat  the  title  of  a  bona  fide  purchaser  by  setting  up 
informalities  unknown  to  him.  Thus,  a  corporation  may, 
for  its  own  security,  make  a  by-law  requiring  its  clerk  to 
be  sworn;  but  cannot  avail  itself  of  his  omission  to  take  the 
oath  for  the  purpose  of  setting  aside  the  title  of  a  bona  fide 
purchaser,  on  the  ground  that  his  deed  had  not  been  recorded 
by  its  duly  qualified  clerk.'  A  resolution  of  the  directors  of  a 
corporation  authorizing  one  of  their  number  "  to  make  con- 

'  Leggett  V.  New  Jersey  Man.  &c.  view  of  the    evidence,  in  Marshall 

Co.,  IN.  J.  Eq.  541,  554;  s.c.  23  Am.  County  High    School    Co.    ■».  Iowa 

Dec.  728;  Stow  v.  Wyse,  7  Conn.  214;  Evangelical  Synod,  28  Iowa,  360. 
8.  c.  18  Am.  Dec.   99.    Whether  the  '  Lumbard  v.  Aldrich,  8  N.  H.  31 ; 

president  and  secretary  of  a  corporation  «.  c.  28  Am.  Dec.  381. 
were  specially  authorized  to  convey  '  Hastings  v.  Blue  Hill  Turnpike 

its  land,  was  determined,  upon  a  re-  Corp.,  9  Pick.  (Mass.)  80. 
3706 


CORPORATE   AGENTS    GENERALLY.       [4  Thomp.  Corp.  §  4954. 

tracts  of  sale  of  the  lands  of  the  company"  has  been  inter- 
preted as  not  authorizing  him  to  convey  the  land  of  the 
company  as  its  attorney-in-fact} 

§  4952.  Mortg-age  Land.  —  The  power  to  mortgage  the  land 
of  the  corporation  would  seem  to  stand  upon  the  same  footing 
as  the  power  to  sell  it,  since  a  mortgage  may  result  in  an 
alienation.^  Where  the  charter  names  a  hoard  of  trustees  as 
the  body  which  is  authorized  to  purchase  land  for  the  corpora- 
tion, a  mortgage  for  the  purchase-money  of  land,  executed  by  its 
president  and  secretary,  not  sealed  with  the  corporate  seal, 
and  not  authorized  or  ratified  by  any  resolution  of  the  corpo- 
ration, is  void,  and  imposes  no  liability;'  though,  obviously, 
the  corporation  may  be  liable  on  other  grounds:  it  cannot 
keep  both  the  money  and  the  land,  any  more  than  an  individual 
can. 

§  4953.  Make  Lease  of  Land. —  It  seems  that  even  the  gen- 
eral agent  of  a  corporation  cannot  make  a  lease  of  its  lands 
without  special  authority.  Thus,  it  has  been  held  that  the 
general  agent  of  a  corporation,  having  charge  of  its  lands  and 
buildings,  cannot,  by  virtue  of  a  special  vote  authorizing  him 
to  enter  and  hold  certain'  land,  make  a  lease  of  the  same,  after 
his  entry  for  condition  broken,  in  order  to  try  the  title  thereto; 
nor  is  he  authorized  to  do  so  by  reason  of  his  having  ordinarily 
leased  lands  of  the  corporation  for  rent.* 

§  4954.  Take  a  Lease. — The  power  to  take  a  lease  of  prop- 
erty obviously  rests  on  a  different  footing.  The  power  to  take 
a  lease  of  lands,  buildings,  or  offices  necessary  for  the  proper 
carrying  on  of  the  business  of  the  corporation,  may  easily  be 
implied  as  being  confided  to  a  general  manager,  though  not  to 
agents  of  limited  or  special  authority.  Thus,  it  has  been  held 
that  the  general  agent  of  the  owner  of  a  railroad  has  authority 

'  Green  v.  Hugo,  81  Tex.  452;  «.  c.  "  McElroy  «.  Nucleus  Asso.,  131  Pa. 

26  Am.  St.  Eep.  824;  17  S.  W.  Rep.      St.  393;  «.  c.  18  Atl.  Eep.  1063. 
79.  *  Gillis   V.    Bailey,   17  N.  H.  18. 

»  Post,  §§  6133,  6134.  Compare  ante,  §  4637. 
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to  take  a  lease  of  property  to  be  used  for  a  ticket  office  of  the 
road.^ 

§  4955.  Purchase  Goods.  —  Where  nothing  appears  con- 
cerning the  functions  and  powers  of  a  corporation  beyond 
what  may  be  implied  from  its  name,  "  The  Woman's  Christian 
Temperance  Union,"  and  nothing  concerning  the  powers  of 
a  certain  agent,  the  corporation  will  not  be  held  liable  for 
articles  purchased  by  such  agent  without  authority.^ 

§  4956.  Sell  Goods. — A  manufacturing  corporation  is 
bound  by  a  sale  of  its  manufactured  goods  made  by  an  ofiBcer 
who  attends  to  the  general  details  of  its  business,  and  who 
has  power  to  approve  sales  made  through  other  officers.' 

§  4957.  Appoint  Ag^ents.  —  Under  a  power  given  to  the 
directors  of  a  company  "  to  appoint  a  secretary,  and  such 
surveyors  and  other  assistants  as  may  be  necessary,"  they 
have  authority  to  appoint  an  agent  who  may  sign  contracts 
on  such  terms  as  may  be  previously  authorized  by  them.* 

§  4958.  Borrow  Money.  —  It  has  been  well  observed  that 
the  authority  of  an  agent  of  a  corporation  to  borrow  money 
for  the  use  of  his  principal  may  be  inferred  from  the  char- 
acter of  his  agency,  his  habit  of  borrowing  money  for  the  cor- 
poration, and  the  fact  of  the  application  of  the  money  to  the 
use  of  the  corporation,  without  any  direct  authority  being 
shown  by  a  resolution  by  the  board  of  directors.'  It  has 
also  been  held  that  if  an  officer  of  a  company,  who  usually 
transacts  its  financial  business,  borrows  money  in  the  name  of 
the  company,  he  binds  the  company,  unless  the  company 
proves  that  it  was  borrowed  for  an  illegal  purpose,  or  was  mis- 

'  Ecker  v.  Chicago  &c.  E.  Co.,  8  ^  Emmons  v.  Excelsior  Distilling 

Mo.  App.  223.  Co.,  9  Mo.  App.  578 ;  ante,  §  4632. 

» Woman's  Christian  Temperance  ♦  Wright  v.  Delafield,    23   Barb. 

Union  v.  Taylor,  8  Colo.  75.  (N.  Y.)  498. 

"  Allen  V.  Citizens'  &c.Co.,  22  Cal.  28. 
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applied.*  But  this  expression  is  inaccurate;  for,  on  principles 
elsewhere  stated,^  if  the  power  to  borrow  existed,  it  could 
make  no  possible  difference  with  the  rights  of  the  lender  that 
the  money  loaned  was  subsequently  misapplied,  unless  he 
knew  or  had  reason  to  believe  at  the  time  of  lending  it  that 
the  agent  intended  to  misapply  it.  It  is  elsewhere  shown 
that  the  power  to  borrow  is  ascribed  to  the  cashiers  of  banks 
by  implication  of  law.^  • 

§  4959.  Execute  Commercial  Paper.  —  Generally  speak- 
ing, the  authority  of  the  agents  of  business  corporations  to 
bind  them  by  executing  commercial  paper  is  not  presumed, 
but  must  be  shown.  It  has  been  so  held  in  respect  of  the 
agents  of  manufacturing  corporations*  and  the  general  agents 
of  mining  companies.^  But  this  power  is  ascribed,  by  impli- 
cation  of  law,  to  bank  cashiers,^  and  in  respect  of  managing 
officers  or  agents  of  other  business  corporations,  the  authori- 
ties are  not  uniform.  It  has  been  held  that  one  who  assumes 
to  execute  a  promissory  note  on  behalf  of  a  corporation,  with- 
out authority,  makes  himself  liable  thereon  on  the  theory  of 
breach  of  warranty  of  agency,  and  that,  when  sued  upon  the 
note,  it  is  for  him  to  show  his  authority  to  execute  it  for  the 
corporation.^ 

'  Beera  v.  Phoenix  Glass  Co.,  14  Lenzen,  56  Cal.  61 ;  g.  c.  6  Am.  Corp. 

Barb.  (N.  Y.)  358;    s.  p.  Elwell    v.  Cas.  264. 
Dodge,  33  Barb.  (N.  Y.)  336.  *  Benedict   v.   Lansing,    5   Denio 

»  Post,  §§  5707,  6041.  (N.  Y.),  283. 

'  Ante,  i  4748.     Under  the  Civil  '  New  York  Iron  Mine  v.  Negaunee 

Code  of  California,    §    353,  the  gen-  Bank,  39  Mich.  644. 
eral  or  superintending  agent  of  a  man-  °  Ante,  §§  4740,   4741,  4748,  4789, 

ufacturing  corporation  is  clothed  with  4812,  4813. 

all  power  necessary  to  carry  on  its  '  Harwood  v.  Humes,  9  Ala.  659. 

business,  so  far  as  is  consistent  with  By-laws  construed  as  giving  the  presi- 

the  laws  of  the  State,  the   by-laws  dent  the  right  to  execute  necessary 

of  the  company,  and  the  direction  negotiable  paper  without  the  concur- 

of  the   board  of   directors.    He  has  rence  of  the  treasurer :  Chemical  Nat. 

power  to  raise  money  for  the  company  Bank  v.  Colwell,  29  N.  Y.  St.  Rep. 

to  carry  on  its  business  and  pay  off  726 ;  «.  c.  9  N.  Y.  Supp.  285.    It  has , 

debts  for  which  it  is  liable.    Seeley  v.  been  held  that  authority  given  by  a 

San  Jose  &c.  Co.,  59  Cal.  22 ;  s.  c.  9  board  of  directors  to  the  president  to 

Am.  Corp.  Caa.  17 ;   McKiernan  v,  execute  a  note,  for  a  certain  sum  of 
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§  4960.  Power  to  Indorse.  —  This  power  is  ascribed  by 
implication  of  law  to  cashiers  of  banks,^  and  to  the  general  man-, 
agers  of  most  corporations;^  and  the  distinction  has  been 
pointed  out  that  an  agent  of  a  corporation  may  have  authority 
to  transfer  a  note  by  indorsement,  without  authority  to  bind 
the  corporaj;ion  as  indorser.' 

§  4961.  Power  to  Indorse  for  Accomniodation.  —  This 
power  is  denied  to  all  agents  of  corporations,  and  it  may  be 
safely  assumed  that  the  directors  themselves  do  not  possess 
the  power  to  involve  the  funds  of  the  stockholders  in  this 
way,  unless  such  a  power  is  expressly  conferred  by  charter; 
and,  except  in  the  case  of  guaranty  and  surety  companies,  no 
such  charters  are  known  to  have  been  granted/  The  rule, 
therefore,  is,  that  the  officers  and  agents  of  a  corporation  have 
no  authority  to  bind  the  bank  as  an  indorser  for  accommoda- 
tion, and  that  such  indorsement  is  void  in  the  hands  of  every 
one  who  has  notice  that  it  is  for  accommodation,'  though  good 
in  the  hands  of  purchasers  for  value  without  such  notice." 
But  it- has  been  held  that  a  corporation  cannot  evade  liability 
on  negotiable  paper  indorsed  with  their  name,  by  their  agent, 
for  the  accommodation  of  a  third  person,  on  the  ground  that 
the  agent  had  no  authority  so  to  indorse  it,  if  it  appears  that 

money  and  interest,  does  not  author-  (Mass.)  244 ;  Wilson  v.  Townsend,  1 

ize  them  to  include  in  the  note  a  stifi-  Barn.  &  Aid.  608 ;  Case  of  Baltimore 

Ulationfor  an  attorney's  fee,  a  collected  Turnpike,  5  Binn.   (Pa.)  481;   Geter 

by  an  attorney.     Hardin  i).  Iowa  &c.  v.  Commissioners,  1  Bay  (S.  C),  354; 

Constr.   Co.,   78  Iowa,   726;    s.  c.  6  s.  c.  1  Am.  Dec.  621.     It  has  been 

L.  E.  A.  52;  43  N.  W.  Eep.  543.   That  held  that  a  majority  of  the  trustees 

the  selectmen  may  bind  the  town  by  may  execute  a  public  trust :  State  v. 

executing  a  promissory  note,  see  An-  Deliesseline,  1  McCord  (S.  C),  52,  60; 

dover  v.  Grafton,  7  N.  H.  298,  301.  Eex  v.  Beeston,  3  T.  E.  592 ;  Grindley 

That  a  note  executed  by  one  of  them  v.  Barker,  1  Bos.  &  Pul.  229. 
is  not  binding.    Ibid.    General  rule  '  Ante,  §  4789. 

that  where  an  authority  for  private  "  Ante,  §§  4638,  4851. 

purposes  is  given  to  two  or  more,  all  '  Brown  v.  Donnell,  49  Me.  421 ; 

must  join  in  executing  it:  Co.  Lit.  181 6;  s.  c.  77  Am.  Dec.  266. 
2  Inst.  380;  Bac.  Abr.  Authority  c. ;  *  Post,  §§  5721,  6739. 

Kupfer  V.  South  Parish,  12  Mass.  185 ;  '  Bank  of  Genesee  v.  Patchin  Bank, 

Damon  ■«.  Granby,   2  Pick.   (Mass.)  13  N.  Y.  309 ;  s.  c.  19  N.  Y.  312. 
345;    First   Parish  v.  Cole,   3  Pick.  «  Post,  §  5740. 
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the  agent  had  frequently  before  indorsed  their  paper,  and  pro- 
cured it  to  be  discounted  by  the  plaintiff,  and  received  the 
avails,  and  that  the  corporation  had  recognized  the  validity  of 
such  previous  transactions.^  Upon  the  question  what  will  be 
evidence  of  notice  that  a  note  has  been  indorsed  by  a  business 
corporation  for  accommodation,  it  has  been  held  that  a  note 
signed  and  indorsed  by  the  president  and  drawn  to  the  order 
of  the  company,  ihongh.  presented  for  discount  by  a  director  some 
time  after  it  bore  date,  does  not,  upon  its  face,  suggest  that  it 
is  an  accommodation  note;  nor  does  the  possession  of  it  by  the 
director  indicate  that  it  will  be  used  for  a  dishonest  purpose.^ 

§  4962.  Sucb  Ifotes  Prima  Facie  Corporate  Obligations.  — 

By  force  of  statute  in  various  States,  the  same  presumption 
of  validity  attaches  to  negotiable  instruments  as  by  the  com- 
mon law  to  sealed  instruments.  A  note  purporting  to  be  a 
no,te  of  a  corporation,  and  signed  by  its  agent,  is  therefore,  at 
the  outset,  presumed  to  be  a  corporate  obligation;^  and  the 
party  denying  it  must  do  so  by  a  plea,  or  by  an  answer  in  the 
nature  of  a  plea,  of  non  est  factum,  which,  in  most  jurisdic- 
tions, must  be  under  oath} 

§  4963.  Parties  to  Actions  upon  Promissory  Ifotes  Due 
Corporation.  —  A  note  payable  to  certain  persons  as  trustees 
must  be  sued  upon  in  their  names  as  trustees,  and  not  in  the 
name  of  the  corporation,  because  such  trustees  have  the  legal 
interest  in  the  note.^  The  rule  is  otherwise  where  the  note 
is  made  to  one  in  his  capacity  as  agent  or  officer  of  the 
corporation.     Thus,  a  note   made   payable  to  one  with  the 


■  Bank  of  Auburn  v.  Putnam,   1  v.  Kraus,  74  Wis.  387 ;  s.  c.  5  L.  R.  A. 

Abb.  App.  Dec.  (N.  Y.)  80.  496;  17  Am.  St.  Rep.  171;  29  Cent. 

2  Chemical  Nat.  Bank  v.  Colwell,  L.  J.  392;   6  Rail.  &  Corp.  L.  J.  455; 

29  N.  Y.  St.  Rep.  726.  48  N.  W.  Rep.  166;  Lake  Shore  Nat. 

»  Bradley  v.  McKee,  5  Oranch C.  0.  Bank  v.  Butler  Colliery  Co.,  51  Hun 

(U.  S.)  298;   Butts  v.  Cutbertson,  6  (N.  Y.),  63;  s.  c.  3  N.  Y.  Supp.  771. 
Ga.  166.  >  Binney  v.  Plumley,  5  Vt.  500; 

'  Instances    of    promissory    notes  s.  c.  26  Am.  Dec.  313. 
held  corporate  obligations :  Liebscher 
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descriptive  title  of  "  cashier,"  *  "treasurer,"^  or  "president,"' 
is  the  property  of  the  corporation,  and  by  it  suit  thereon 
should  be  maintained.  In  general  it  is  true  that  a  corporation 
may  sue  in  its  own  name  on  a  contract  made  with  an  agent 
for  its  benefit.*  A  promise  contained  in  a  note  "to  pay  to  the 
company  or  to  their  treasurer"  is  not  a  promise  in  the  alterna- 
tive to  pay  to  one  of  two  distinct  parties;  but  whether  received 
as  a  promise  in  terms  to  the  company  or  to  their  treasurer,  is 
in  either  case  a  contract  with  the  company,  for  the  non-per- 
formance of  which  a  right  of  action  exists  in  them  alone.* 

§  4964.  Corporation  may  he  Bound,  thougrh  Agent  Con- 
tract in  his  Own  Name. —  The  fact  that  the  agent  may  be 
personally  bound  upon  the  contract  does  not  at  all  exclude 
the  conclusion  that  the  corporation  also  may  be  bound.  The 
well-known  rule  applicable  to  the  liability  of  undisclosed  prin- 
cipals is  of  application  here.  Under  that  rule,  it  has  been 
held  that  a  corporation  is  bound  by  the  acts  of  its  authorized 
agent,  although  the  agent  contracts  in  his  own  name,  and  does 
not  disclose  his  principal,  if  the  credit  be  not  given  exclu- 
sively to  the  agent;  and  hence,  that  a  corporation  is  liable  on  a 
draft  drawn  or  accepted  by  an  authorized  agent,  though  the 
name  of  the  corporation  is  not  used,  if  it  be  drawn  or  accepted 
under  a  name  adopted  by  the  corporation.*  So,  it  has  been  held 
that  a  contract  to  furnish  coal  belonging  to  a  coal  company, 
made  by  and  in  the  name  of  its  president,  will  be  treated  as  a 
contract  made  in  behalf  of  the  company.'  So,  it  has  been 
held  that  the  plaintiff,  in  an  action  on  a  bill  of  exchange 
drawn  by  an  individual  on  a  corporation,  and  accepted  for  the 

^  Commercial  Bank  v.  French,  21  *  Atlantic  &c.  Ins.  Co.  v.  Young, 

Pick.  (Mass.)  486;   a.  c.  32  Am.  Dec.  38  N.  H.  451 ;  s.  c.  75  Am.  Dec.  200; 

280 ;    McWalktr  v.  Branch  Bank,  3  Nichols  v.  Frothingham,  45  Me.  220 ; 

Ala.  153 ;   Smith  v.  Branch  Bank,  5  «.  c.  71  Am.  Dec.  539.   Compare  Shaw 

Ala.  26.  t).  Stone,  1  Cush.  (Mass.)  228. 

=  Trustees    v.  Parks,  10  Me.  441;  *  Conroti.  Port  Henry  Iron  Co.,  12 

Alston  V.  Heartman,  2  Ala.  699.  Barb.  (N.  Y.)  27. 

'  Southern  Life  Ins.  Co.  v.  Gray,  3  '  Davis  v.  Gemmell,  70  Md.  356  j 

ria.  262.  g.  c.  17  Atl.  Eep.  259. 
Garland  v.  Reynolds,  20  Me.  45. 
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corporation  by  the  individual,  may  prove,  by  parol  evidence, 
that  the  drawer  was  the  ofi&cer  and  agent  of  the  corporation, 
having  authority  to,  and  that  he  did,  as  such  officer  and 
agent,  accept  the  bill,  although  his  name  was  not  signed 
thereto  in  his  official  character,  or  as  agent  of  the  corporation.' 
80,  it  has  been  held  that  where  the  charter  and  by-laws  of  a 
bank  are  silent  as  to  the  manner  and  form  in  which  its  acts 
and  contracts  shall  be  evidenced,  general  usage  and  the  course 
of  business  of  similar  institutions  are  to  govern;^  and  this 
necessarily  implies  (hat  parol  evidence  will  be  admitted  to 
prove  such  general  usage,  unless  it  is  such  known  usage  that 
the  courts  will  notice  it  judicially.  Hence,  where  a  general 
custom  was  proved,  that,  in  the  absence  of  the  cashier  of  a 
bank,  the  president  should  sign  drafts  and  checks,  it  was  held 
that  a  check  so  signed  bound  the  bank.^ 

§  4965.  Such  Powers  Inferred  from  the  Public  Habit  of 
Exercising  Them.  —  The  power  to  make,  accept,  or  indorse 
commercial  paper,  like  any  other  power  in  an  agent  of  a 
corporation,  may,  on  principles  and  within  limits  already 
stated,*  be  inferred  from  the  public  habit  of  exercising  it. 
For  instance,  the  authority  of  the  president  of  a  corpora- 
tion to  indorse  notes  may  be  shown  by  acquiescence  or 
ratification  by  the  trustees,  or  by  proof  of  such  a  course  of 
dealing  by  the  president,  and  such  negligence  on  the  part 
of  the  trustees,  as   would  estop  the  corporation  from  deny- 

'  Rumbough«.  Southern  Imp.  Co.,  the    work,  without    mentioning   for 

•106  N.  0.  461 ;  s.  c.  11  S.  E.  Rep.  528.  whom,  for  a  certain  sum  under  the 

'  Neiffer  v.  Bank  of  Knoxville,  1  direction  of  the  engineer  of  the  com- 

Head  (Tenn.),  162.  pany;    and  this   memorandum   was 

*  Neiffer  v.  Bank  of  Knoxville,  signed  by  the  third  person,  and  by 
supra.  In  another  case  the  general  the  assistant,  without  any  designation 
manager  of  a  railroad  company  di-  of  his  ofBce,  or  the  capacity  in  which, 
rected  an  assistant  to  have  certain  or  the  party  for  whom,  he  made  such 
work  about  the  railroad  done,  and  in  contract,  but  also  without  any  ex- 
pursuance  thereof  the  assistant  made  press  assumption  of  personal  liability, 
a  contract  with  a  third  party  to  do  It  was  held  to  be  the  contract  of  the 
the  work.  A  memorandum  of  the  company.  Missouri  &c.  B,  Co.  v. 
contract  was  made  which  simply  re-  Brown,  14  Kan.  557. 
cited  that  such  third  person  would  do  *  Ante,  §  4881,  et  acq. 
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ing  his  authority.*  But  any  habit  of  acting  which  will  bind 
the  corporation,  under  these  principles,  must  obviously  be 
such  a  continuous,  public,  or  notorious  habit  as  would  create 
a  presumption  of  knowledge  on  the  part  of  the  directors, 
or  charge  them,  in  behalf  of  innocent  persons,  with  negli- 
gent ignorance  in  not  knowing;  and  where  it  is  not  of  this 
character,  knowledge  in  fact  must  be  proved.  Thus,  it  has 
been  held  that  evidence  that  the  general  agent  of  a  corpora- 
tion was  in  the  habit  of  giving  notes  for  such  company,  is 
inadmissible,  unless  there  is  an  offer  to  prove  that  the  com- 
pany had  some  knowledge  that  the  agent  was  in  the  practice 
of  giving  notes  in  the  name  of  the  company." 

§  4966.  Power  to  Appoint  Agents  to  Draw,  Indorse,  etc. 

The  oflBcers  of  a  corporation,  unless  prohibited  by  its  charter, 
may  confer  authority  upon  an  agent  to  draw  and  execute  bills 
of  exchange  on  behalf  of  the  company.  And  no  action  in 
writing  on  the  part  of  the  board  of  directors  is  necessary,  in 
order  to  vest  such  authority  in  the  agent.* 

§  4967.  Power  to  Arrange  a  Novation.  —  The  novation  oi 
a  debt  due  from  a  corporation  is  within  the  authority  of  a  gen- 
eral agent  who  has  power  to  pay  its  debts.*  An  agent  of  a 
manufacturing  corporation  in  charge  of  its  commissary  stores, 
and  having  authority  to  employ  and  pay  its  labor,  cannot 
bind  the  corporation  by  an  agreement  with  a  third  person 
whereby  the  latter  shall  accept  non-transferable  "  labor  tick- 
ets," issued  by  the  corporation  to  its  employes,  and  the  corpo- 

'  National  Bank  of  the  Eepublic  v.  dence  than  the  by-laws,  see  Brown  v. 

Navassa    Phosphate    Co.,    56     Hun  Donnell,  49  Me.  421;    s.   c.  77  Am. 

(N.  Y.),  136;   8.  c.  30  N.  Y.  St.  Eep.  Dec.  266. 

289;   17  Kail.  &  Corp.  L.  J.   372;   8  »  Preston  v.  Missouri  &c.  Co.,  51 

N.  Y.  Supp.  929.  Mo.   43.    When   corporation  cannot 

*  Lawrence  v.  Gebhard,  41  Barb,  set  up  its   by-laws  to  disprove  such 

(N.  Y.)    575.    Compare    Dabney  v.  authority:    Marine  Bank   v.  Butler 

Stevens,  2  Sweeny  (N.  Y.),  415 ;  g.  c.  Colliery  Co.,  5  N.  Y.  Supp.  291. 
10  Abb.  Pr.   (n.  s.)   (N.  Y.)  39;  40  *  Mulcrone  v.  American  Lumber 

How.  Pr.   (N.   Y.)   340.    That  such  Co.,  55  Mich.  622.    See  ante,  §  4899. 
authority  may  be  shown  by  other  evi- 
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ration  shall  redeem  the  same,  so  as  to  give  such  third  person 
a  right  of  action  against  the  corporation  for  the  redemption 
of  the  tickets.* 

§  4968.  To  Increase  Capital  Stock.  —  An  increase  of  the 
capital  stock  of  a  corporation  being  a  constituent  act,  which 
must  be  performed  by  the  body  of  the  stockholders,  in  the 
manner  pointed  out  by  the  statute,^  and  which  cannot  even 
be  performed  by  the  directors  unless  thereto  specially  author- 
ized by  statute,  —  it  plainly  follows  that  it  is  not  within  the 
implied  powers  of  any  corporate  ofiScer  to  bind  the  corpora- 
tion to  increase  the  capital  stock,  by  an  agreement  with  an 
employ^,  that  the  latter  shall  receive  stock  for  his  services, 
when  the  corporation  holds  no  stock.' 

§  4969.  To  Make  Discovery.  —  It  has  been  held  that  the 
agents  of  a  corporation  cannot,  under  the  New  York  statute, 
in  their  individual  capacities,  be  compelled  to  discover  the 
books  of  the  corporation;  and,  on  a  motion  to  require  them 
to  do  so,  the  court  will  not  enter  into  the  question  whether 
the  corporation  is  fictitious.  The  proceeding  must  be  against 
the  corporation.^ 

§  4970.  Pay  Broker  in  Shares  for  Procuring  Loan.  —  It 

has  been  held  that  the  president  and  the  secretary  of  a  corpo- 
ration, organized  for  stock-raising  and  the  buying  and  selling 
of  land,  have  the  power  to  bind  the  corporation  by  an  agree- 
ment to  pay  a  broker  $5,000  in  its  shares  for  procuring  a  loan 
for  it  of  $15,000,  and  that  the  corporation  can  be  compelled 
to  perform  the  agreement,  although  there  may  have  been  a 

'  Stanley  v.  Sheffield  &c.  Co.,  83  ral  Spring  Co.  v.  New  England  Car 

Ala.  260 ;  «.  c.  5  South.  Eep.  34.    That  Trust,  32  Fed.  Eep.  44. 
the  acceptance  of  an  order  by  a  cor-  *  Ante,  §  2076. 

poration  to  pay  money  already  pro-  '  Finley  Shoe  &c.  Co.  v.  Kurtz,  34 

vided  for  by  a  contract  with  it,  is  not  Mich.  89. 

within  a  governing  instrument  requir-  *  Opdyke  v.  Marble,  18  Abb.  Pr. 

ing  all  contracts  creating  liabilities  for  (N.  Y.)  266;  «.  c.  44  Barb.  (N.  Y.) 

the  payment  of  money  to  be  signed  64;  Abrahams  v.  Swann,  18  W.  Va. 

by  at  least   three   members  of   the  274,  278;   s.  c.  41  Am.  Bep.  692;  1 

board  of  managers,  —  see  French  Spi-  Thomp.  Trials,  §  747. 
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by-law,  uakiiown  to  the  broker,  restricting  the  powers  of  the 
officers  named.^ 

§  4971.  Assign  Notes,  Choses  in  Action,  etc.  —  This  power, 
as  we  have  already  seen,^  is  ascribed  to  the  cashiftrs  of  banks 
by  implication  of  law.  The  power  to  assign  the  commercial 
paper  and  other  choses  belonging  to  other  corporations  is 
usually  exercised  by  the  president,  secretary,  or  treasurer. 
Such  an  assignment  by  the  president  would  be  presumptively 
valid  where  he  is  acting  as  general  manager.^  The  power  to 
transfer  the  assets  of  the  corporation  to  third  persons  is  a 
dangerous  one,  and  statutes  have  been  enacted  restraining  it. 
Under  such  a  statute  in  New  York,*  it  was  held  that  an 
assignment  by  the  officers  of  a  corporation  of  a  bond  and 
mortgage  exceeding  $1,000,  and  constituting  a  part  of  its 
capital  stock,  unless  made  in  pursuance  of  a  previous  resolu- 
tion of  the  board  of  directors,  is  void.®  On  the  other  hand, 
there  is  a  very  extensive  principle,  devised  for  the  protection 
of  the  public  in  dealing  with  corporations,"  under  which  an 
assignment  of  any  species  of  property  of  the  corporation, 
appropriately  executed  by  its  proper  officers,  will  be  good  in 
favor  of  innocent  third  persons,  and  a  precedent  resolution  or 
authority  from  the  board  of  directors  will  be  presumed. 
Thus,  although  there  is  a  statute  requiring  the  vote  of  the 
directors  to  make  transfers  of  the  assets  of  the  corporation 
in  excess  of  the  value  of  $1,000,  yet  if  promissory  notes  in 
excess  of  that  amount,  made  payable  to  the  company,  have 
been  transferred  by  the  indorsement  of  its  secretary  without 
a  resolution  of  the  board  of  directors,  an  innocent  stranger 
purchasing  them  will  be  protected;  since,  in  the  nature  of 
things,  he  cannot  know  whether  the  resolution  has  been 
passed,  and  is  entitled  to  presume  that  it  has  been.'    Where 


'  Arapahoe  Cattle  &  Land  Co.  v.          '  Johnson  v.  Bush,  3  Barb.   Ch. 
Stevens,  13  Colo.  534;  s.  c.  22  Pac.      (N.  Y.)  207. 

Eep.  823.  ^  Post,  §^  5029,  5106. 

»  Ante,  §  4789.  '  Akin    v.    Blanchard,  32    Barb. 

=  Ante,  ^4638.  (N.   Y.)  527.     The  statute  itself  so 

«  1  Rev.  Stat.  N.  Y.  691.  declared. 
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a  resolution  of  the  directors  authorized  the  assignment  to  be 
executed  "by  the  proper  officers,"  and  it  was  executed  by  the 
president  and  secretary,  it  was  held  that  it  would  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  in  favor  of  innocent 
third  persons,  that  they  were  the  proper  officers,  within  the 
meaning  of  the  resolution.^  Nor  was  the  transfer  rendered 
invalid  by  the  circumstance  that  one  of  them,  in  anticipation 
of  the  resolution,  executed  the  instrument  before  the  resolu- 
tion had  been  passed.^  Such  a  transfer  may  take  place  by 
mere  delivery,  provided  that  mode  of  transfer  would  be  good 
in  the  case  of  a  natural  person.' 

§  4972.  Kelease  Contracts.  —  Where  the  by-laws  of  a  cor- 
poration provided  that  its  superintendent  should,  with  the 
approval  of  the  president,  buy  and  sell  material  and  make 
all  contracts  for  the  same,  and  that  the  superintendent  and 
all  others  should  be  subject  to  the  control  of  the  board  of 
directors,  in  every  thing  where  the  board  should  elect  to  exer- 
cise such  control,  —  it  was  held  that  the  president,  who  also 
held  the  office  of  superintendent,  had  power  to  release  a  contract 
executed  by  him  as  president, without  the  seal  of  the  company, 
and  without  any  express  resolution  or  ratification  of  the 
directors;  and  that  a  disaffirmance  by  them,  by  a  resolution 
passed  two  years  after  the  release,  or  by  bringing  suit  on  the 
contract  six  nj,onths  after  a  knowledge  of  the  release,  was  too 
late.* 

§  4973.  Authority  In  Special  Cases.  —  An  agreement  by  an 
ofiBcer  of  a  bank,  to  give  notice  to  a  surety  in  case  of  a  default  on  the 
part  of  the  makers  of  a  note  pledged  as  collateral,  does  not  bind 
the   bank,  in   the   absence   of  some  authority,   either   express   or 

^  Carroll  v.  Cone,  40  Barb.  (N.  Y.)  of  a  by-law,  and  otherwise  to  be  valid : 

220.  Hoyt  V.  Shelden,  3  Bosw.'  (N.  Y.)  267. 

2  Ihid.  Circumstances  from  which  authority 

'  Blake  v.  HoUey,  14  Ind.  383.    Cir-  to  give  consent  to  an  assignment  not 

cumstances  under  which  an  assign-  inferred:  Stringham  v.  St.  Nicholas 

ment  of  a  large  amount  of  corporate  Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.) 

property,  to  relieve  the  company  from  315. 

embarrassment,  was  held  to  be  "  ordi-  *  Indianapolis  Eolling  Mill  Co.  v. 

pary  business,"  within  the  meaning  St.  Louis  &c.  E.  Co.,  120  U.  S.  256. 
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implied,  conferred  upon  such  officer  to  make  the  agreement.*  The 
officers  of  an  agricultural  society  in  Massachusetts  have  no  author- 
ity to  define  and  fix  bounds  for  other  purposes  than  those  specially 
enumerated  in  the  statute,  within  which  no  person  shall  be  per- 
mitted to  enter  or  pass,  unless  in  conformity  with  their  regulation.' 
When  the  Freedman's  Saving  and  Trust  Company  held  a  deed  of 
trust  to  secure  money  loaned,  the  actuary  had  no  authority  to  give 
a  certificate  for  the  receipt  of  money,  which  would  give  a  preference 
to  another  party  over  the  company  itself.' 

Article  VI.     Matters   Relating  to   Particular  Agents. 

Section  Section 

4978.  Local  inBurance  agents.  4984.  Liability  of  company  for  surgi- 

4979.  What  acts  of  recognition  bind  cal  assistance  employed   by 

the  company.  station  agent. 

4980.  Liability  of  such  agents  to  the     4985.  Civil  engineer  of  railroad  com- 

company.  pany. 

4981.  Their  liability  to  third  parties.      4986.  Eailway  contractors. 

4982.  Trustees  of  bondholders  in  pos-     4987.  Cashiers,  book-keepers,  etc.,  of 

session.  manufacturing  companies. 

4983.  Station  agent  of  railroad  com-     4988.  Toll-gatherers. 

pany. 

§  4978.  Local  Insurance  Agents.  —  In  the  case  of  corpora- 
tions created  for  a  special  purpose  or  engaged  in  a  special 
business,  the  authority  of  the  agent  will  be  presumed  to  be 
limited  by  the  nature  of  that  purpose  or  business.  "  The 
authority  of  every  agent  will  be  presumed  to  be  limited  by  the 
apparent  scope  of  the  particular  employment  or  branch  of 
the  general  business  of  his  principal  in  and  for  which  he  is 
engaged;  and  all  who  deal  with  him  in  that  relation  are 
affected  by  such  apparent  limit  of  employment  and  powers."* 
Under  this  rule  it  has  been  held  that  a  subagent,  employed  to 
receive  applications  for  insurance  and  forward  them  to  the 
company,  and  to  deliver  policies  issued  by  the  company,  and 
collect  premiums  thereon,  has  no  apparent  authority  to  make 

'  New  Hampshire   Savings  Bank  '  Hartley  «.  Creswell,  2  MacArthur 

V.  Downing,  16  N.  H.  187.  (D.  C),  495. 

"    "  Com.  I).  Buggies,  6  Allen  (Mass.),  *  Per  "Wells,  J.,  in  Markey  d.  Mu- 

588.  tual  Benefit  Ins.  Co.,  103  Mass.  78, 93. 
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contracts  or  declarations  to  bind  the  company  generally ;  and, 
therefore,  the  actual  extent  and  limit  of  such  agent's  authority 
may  be  shown.*  So  the  mere  fact  that  a  person  acts  as  the 
local  agent  of  an  insurance  company,  is  not  tantamount  to  a 
declaration  or  holding  out  on  the  part  of  the  company, of  author- 
ity on  the  part  of  such  agent  to  insure  every  kind  of  property, 
or  to  exercise  unlimited  authority  as  to  risks,  losses,  and 
terms;  but  it  implies  nothing  more  than  an  authority  to  in- 
sure in  the  mode  required  by  the  company's  charter,  and  to 
take  such  risks  as  the  policies  of  the  company,  in  common 
use  by  its  agents,  would  warrant.  It  does  not  imply  an  author- 
ity to  insure  manufacturing  establishments  and  other  special 
hazards,  from  which  the  commission  of  the  agent  expressly 
excludes  his  authority.^  Every  policy  of  insurance  implies 
that  there  is  in  existeuce  an  insurable  risk  at  the  time  of  the 
issuing  of  the  policy;  and  no  agent  of  an  insurance  company, 
of  whatsoever  grade,  has  authority  to  issue  a  policy  upon 
property  which  has  been  burned  and  destroyed  at  the  time;  and 
a  policy  of  insurance  is  not  ordinarily  valid  where  the  insured 
property  is  burned  while  the  application  is  on  the  way  from 
the  agent  to  the  company,  unless  the  agent  has  express  au- 
thority to  make  a  contract  which  will  bind  the  company  and 
insure  the  property  between  the  date  of  the  application  and 
the  date  of  the  company  acting  finally  upon  it.'  The  question 
in  all  such  cases  obviously  is,  whether  the  agent  has  authority 
to  accept  a  proposition  of  the  insurer  so  as  to  make  a  contract 
which  will  bind  the  company.  If  he  has  not,  the  contract 
will  not  be  complete  until  the  proposition  is  received  by  the 
company,  and  until  the  company  signifies  its  acceptance  to 
the  proposer  in  the  ordinary  manner,  which  generally  con- 
sists in  mailing  an  answer,  which  answer  consists  of  the  policy 


^  Markey  v.  Mutual   Benefit   Ins.  contract     complete:     Lungstrass    v. 

Co.,  supra.      See  also  Linford  v.  Pro-  German  Ins.  Co.,  57  Mo.  107. 
\dncial  Horse  Ins.  Co.,  34  Beav.  291.  ,        *  Reynolds?).  Continental  Ins.  Co., 

As  to  contracts  made  through  agents  36  Mich.  131. 

of  insv/rance  companies,  see  Grady  v.  '  Bentley  v,  Columbia  Ins.  Co.,  17 

American  Central  Ins.   Co.,  60  Mo.  N.  Y.  421. 
116.   Policy  in  favor  of  agent,  when 
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itself.*  An  agent  authorized  to  receive  applications  and  make 
them  temporarily  binding,  pending  the  consideration  of  the 
risk,  and  to  receive  premiums  on  renewals,  has  not  implied 
authority  to  consent  to  an  assignment  of  n  policy.' 

§  4979.  What    Acts  of   Kecog'nltion    Bind  the  Company. 

A  chapter  could  probably  be  written  upon  the  question  what 
acts  of  recognition  or  holding-out,  on  the  part  of  an  insurance 
company, will  estop  the  company  from  repudiating  the  acts  and 
engagements  of  its  agent,  or  of  one  claiming  to  be  its  agent. 
Receiving  an  application  from  an  agent,  issuing  a  policy 
in  pursuance  of  it,  with  the  agent's  name  on  the  back 
of  the  policy,  sending  it  to  him  for  delivery,  and  receiv- 
ing the  premium  through  him,  —  have  been  held  evidence 
of  an  authority  in  such  agent  to  bind  the  company  by 
waiving  written  assent  to  material  alterations  in  the  prop- 
erty insured.^  Where  the  local  agent  of  a  non-resident 
insurance  company  received  an  application  for  the  renewal 
of  a  loan,  and  promised  to  communicate  with  the  company 
upon  a  second  interview  granted  the  applicant,  it  was  held 
that  the  applicant  was  justified  in  presuming  that  he  acted 
with  the  requisite  authority.^  The  authority  of  a  soliciting 
agent  "  to  take  applications  for  insurance,"  is  tantamount  to 
a  holding-out  to  the  public  of  such  agent  as  having  authority 
to  fill  up  such  applications,  and  to  do  all  things  needful  to  per- 
fect them.*  If,  therefore,  the  muniments  of  title  of  the  insured 
in  the  insured  property  were  submitted  to  such  agent,  and  he 
pronounced  them  correct,  this  will  estop  the  company  from 
setting  up,  as  a  defense,  a  misrepresentation  in  the  applica- 
tion to  the  effect  that  the  property  was  unincumbered.*    An 


•  See,  on  this  point,  Taylor  v.  Mer-  ''  Packard  v.  Dorchester  Mut.  Fire 

chants'  Fire  Ins.  Co.,  3  How.  (IT.  S.)  Ins.  Co.,  77  Me.  144. 
370;  Vassar  v.  Camp,  11  N.  Y.  441;  *  Union  Mut.  Life  Ins.  Co.  v.  Slee, 

Mactier  v.  Frith,   6  Wend.    (N.  Y.)  110  111.  35. 

103;  s.  c.  21  Am.  Dec.  262;  1  Bidd.  *  Combs  v.  Hannibal  &c.  Co.,  43 

Ins.,  §  141.  Mo.  148;  s.  c.  97  Am.  Dec.  383. 

"  Stringham  v.  St.  Nicholas  Ins,  °  Ibid. 

Co.,  4  Abb.  App.  Dec.  (N.  Y.)  315. 
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insurance  company  may  be  estopped,  by  a  variety  of  acts, 
from  denying  the  fact  and  extent  of  agency,  —  as  by  a  recog- 
nition of  the  acts  of  the  agent  in  its  correspondence  with 
such  agent;*  or  by  receiving  an  application  through  one 
claiming  to  be  its  agent,  which  is  signed  by  him  as  such,  and 
subsequently  receiving  from  the  insured  the  dues  on  the 
policy.^ 

§  4980.  Liiability  of  Sucb  Agents  to  the  Company.  —  The 

agent  of  a  fire  insurance  company  is,  of  course,  like  other 
agents,  liable  to  his  principal  for  damages  accruing  to  the 
latter  company  through  his  failure  to  obey  or  fulfill  his 
instructions.^  But  it  has  been  held  that  an  agent  who,  acting 
in  good  faith,  induces  the  company  to  take  a  risk  different 
from  that  supposed,  but  such  a  risk,  nevertheless,  as  the  com- 
pany is  accustomed  to  take,  —  is  not  liable  to  the  company 
for  the  amount  which  it  is  compelled  to  pay  on  the  burning 
of  the  building;  but  that  if  he  is  liable  at  all,  it  is  for  nominal 
damages  only.*  A  contract  made  by  the  general  agent  of  a 
life  insurance  company,  charged  with  the  duty  of  appointing 
subagents,  whereby  he  obligates  the  company  to  pay  the  sub- 
agent  a  fixed  sum  per  month,  signed  by  him  as  a  general 
agent  of  the  company,  is  the  contract  of  the  company;  and 
the  company,  and  not  the  general  agent,  is  responsible  to  the 
sub-agent  for  such  salary.^ 

§  4981.  Their  liiability  to  Third  Parties. —  One  who  pre- 
tends to  act  as  an  agent  for  an  insurance  company  having  no 
existence,  and  who  countersigns  and  delivers  a  policy  in  such 
pretended  company,  makes  himself  personally  liable  for  any 
loss  which  may  happen.*     If  an  insurer  pays  a  premium  to 

1  Travellers'  Ins.  Co.  v.  Edwards,  122  U.  S.  457. 
'  McArthurv.  Home  Life  Asso.,  73  "Cotton  States   Life   Ins.  Co.  ■». 

Iowa,  i36;  «.  c.  5  Am.  St.  Bep.  684.         Mallard,  57  Ga.  64. 

'  Phoenix    Ins.    Co.    v.  Pratt,  36  '  Montross  v.  Roger  Williams  Ins. 

Minn.  409.  Co.,  49  Mich.  477;  Vann  v.  Downing, 

•  State  Ins.  Co.  v.  Richmond,  71  48  Phila.  Leg.  Int.  264;  g.  c.28Week. 
Iowa,  519.  Not.  Cas.  250;  10  Pa,  Co.  Ct.  59. 
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an  agent,  under  an  agreement  to  receive  a  policy  througli  him, 
and  receives  no  policy,  he  can,  of  course,  recover  from  the 
agent  the  amount  so  paid  to  him;  and  it  will  be  no  defense 
that  there  was  an  oral  agreement  for  insurance,  under  which, 
in  case  of  loss,  the  plaintiff  could  have  recovered  from  the 
company  although  no  policy  was  issued.'  If  the  agent  assumes 
to  waive  a  condition  in  the  policy  with  which  the  insurer  cannot 
comply,  and  represents  to  the  insurer  that  such  a  condition  is 
never  insisted  upon  by  the  company,  and  there  is  a  loss,  and 
the  company  defeats  a  recovery  by  the  insurer  by  reason  of 
the  fact  of  that  condition  in  the  policy,  —  the  insurer  may 
recover  damages  from  the  agent  for  his  misrepresentation.' 
One  who  has  made  an  application  for  a  policy  of  insurance 
on  his  life,  payable  to  his  wife,  cannot,  after  accepting  such 
a  policy,  payable  to  his  executors  and  administrators,  and 
after  having  paid  several  premiums  upon  it,  elect  to  rescind 
the  contract,  to  cease  paying  the  premiums,  and  then  recover 
damages  of  the  agent,  on  the  theory  of  a  fraudulent  breach 
of  his  contract,  to  issue  to  him  a  policy  such  as  that  applied 
for.^  Nor  could  such  an  action  be  maintained  without  prov- 
ing an  offer  to  return  the  policy,  or  proving  that  the  policy  is 
worthless.*  A  person  who  has  been  induced  to  take  out  an 
insurance  policy,  by  fraudulent  representations  of  the  agent 
that  certain  other  persons  had  been  insured  in  the  company, 
and  who  has  paid  the  premium  thereon,  may,  on  discover- 
ing the  fraud,  rescind  the  contract  and  maintain  an  action 
against  the  agent  to  recover  the  amount  of  the  premium.' 
An  insurance  agent  or  broker  may,  it  seems,  make  himself 
personally  liable  to  an  applicant  for  insurance,  upon  his 
agreement  to  place  the  insurance  in  good  companies  within 
a  reasonable  time;  and  the  ground  of  his  liability  will  be 
his  failure  to  exercise  good  faith  and  good  business  diligence 
in  carrying  out  his   undertaking.      But  such  an  action  has 


1  Collier  v.  Bedell,  39  Hun  (N.  Y.),  •  Farrow  v.  Cochran,  72  Me.  309. 

238.  *  Ibid. 

'  Kroeger  v.  Pitcairn,  101  Pa.  St.  '  Hedden  v.  Griffin,  136  Mass.  229; 

311 ;  s.  c.  47  Am.  Rep.  718.  s.  c.  49  Am.  Eep.  25. 
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been  successfully  defended,  under  a  statute  making  it  unlaw- 
ful  for  persons  not  expressly  authorized  by  charter,  to  insure 
or  guarantee  against  loss  by  fire.' 

§  4982.  Trustees  of  Bondholders  in  Possession.  —  When 
the  franchises  of  a  railroad  company  are  in  the  possession  of, 
and  operated  by,  the  trustees  of  certain  bondholders  of  the 
corporation,  in  the  absence  of  evidence  of  the  character  of  the 
trust,  showing  the  contrary,  it  is  held  to  be  a  fair  inference 
that  such  trustees,  running  the  road  to  earn  money  to  be 
applied  in  payment  of  the  debts  of  the  corporation,  are  trus- 
tees of  the  corporation,  as  well  as  of  the  bondholders.  In  such 
a  case,  the  trustees  were  regarded  as  the  agents  of  the  corporation, 
in  so  far  as  related  to  transactions  of  business  with  third  per- 
sons.^ 

§  4983.  Station  Agrent  of  Kailroad  Company. — The  "sta- 
tion agent"  of  a  railroad  company,  whose  duties  are  to  receive, 
weigh,  and  ship  freight  as  expeditiously  as  possible,  having 
no  control  over  the  locomotive  power  of  the  road,  nor  in  fact 
vested  with  authority  to  make  agreements  as  to  the  time  of 
forwarding  such  freight,  may  nevertheless  make  such  con- 
tracts, and  a  jury  will  be  warranted  in  finding  the  company 
liable  thereon.*  As  said  by  the  court  in  another  case:  "Juries 
are  to  judge  by  the  words  and  actions  of  men.  These  may  be, 
and  usually  are,  consistent  with  each  otlier;  but  where  there 
is  a  purpose  to  be  answered,  or  a  responsibility  to  be  evaded 
by  false  professions,  they  may  be  entirely  irreconcilable,  and 
credit  is  to  be  given  to  the  one  or  to  the  other,  as  they  seem 
to  the  jury  to  be  best  entitled  to  it."*    If  such  an  agent  agrees 

*  Arrott  t).  "Walker,  118  Pa.  St.  249.  some  company  having  the  right  to 

The  decision  proceeds  upon  the  idea  insure. 

that  a  personal  undertaking  by  the  '  Grand  Tower  &c.  Co.  v.  UUman, 

broker  to  insure  is  in  contravention  of  89  III.  244. 

the  statute;  but  it  loses  sight  of  the  '  Deming  v.  Grand  Trunk  E.  Co., 

real  nature  of  the  contract,  which  was  48  N.  H.  455 ;  s.  c.2  Am.  Rep.  267. 
not  a  contract  by  the  broker  to  ms«r« —  *  Smith  v.  Nashua  &c.  R.  Co.,  27 

that  was  not  understood   by  either  N.  H.  86,  98 ;  8.  c.  59  Am.  Dec.  364. 

party — but  a  contract  on  the  part  of  Compare  Rosenthal  v.  St.  Louis  &c. 

the  broker  to  procure  an  insurance  in  R.  Co.,  40  Mo.  App.  579. 

3723 


4  Thomp.  Corp.  §  4984.]     ministerial  officbes  and  agents. 

to  forward  freight  by  another  line,  the  railroad  company  will  be 
responsible  for  its  failure  to  do  so.*  Generally  it  is  said  that 
station  agents  are  to  be  presumed  to  have  power  to  make  con- 
tracts for  their  railroads  for  the  transportation  of  freight.  The 
public  cannot  take  notice  of  the  limitations  on  their  powers, 
unless  they  are  conveyed  to  the  public  in  such  a  manner  as 
to  authorize  the  inference  that  shippers  are  apprised  of  them.^ 
A  railroad  company  has  been  held  bound  by  the  promise 
made  by  such  an  agent  to  a  shipper  to  forward  his  freight 
without  delay,  although  such  agent  testified  that  he  only  had 
charge  of  the  receiving  and  forwarding,  and  had  no  author- 
ity to  make  contracts  of  affreightment,  and  no  control  of  the 
motive  power  of  the  road.^  Such  an  agent,  who  receives  and 
forwards  freight,  can,  in  the  absence  of  special  instructions 
made  known  to  the  public,  bind  the  company  to  receive  and 
forward  merchandise,  and  the  contract  may  be  made  before  the 
goods  are  actually  tendered  or  delivered.*  Like  other  trustees, 
he  is  bound  to  account  to  his  cestui  que  trust  for  any  secret 
profits  which  he  may  make  out  of  his  trust;'  and  therefore 
assumpsit,  or  other  appropriate  action,  according  to  the  course 
of  procedure  in  the  particular  jurisdiction,  will  lie  to  recover 
of  an  agent  profits  made  by  him  in  buying  and  selling,  with 
the  consent  of  the  superintendent,  but  without  the  knowledge 
of  the  directors,  joint  tickets  issued  by  other  roads  under  a 
contract  with  the  road  employing  him,  entitling  the  holder  to 
a  passage  over  such  road.° 

§  4984.  Liiability  of  Company  for  Surgical  Assistance 
Employed  by  Station  Agent. — Although  it  is  not  within  the 
scope  of  the  powers  or  duties  of  a  station  agent  to  engage  sur- 
gical attendance  for  an  employ 6  of  the  road  injured  in  the 

>  Michigan  &c.  E.  Co.  v.  Day,  20  »  Ante,  §§  4024,  4027. 

III.  375 ;  s.  c.  71  Am.  Dec.  278.  "  Concord  Bailroad  v.  Clough,  49 

'  Pruitt  V.  Hannibal  &c.  R.  Co.,  N.  H.  257.    When  the  possession  of 

62  Mo.  527.  such  an  agent  of  a  car  belonging  to 

•  Deming  v.  Grand  Trunk  E.  Co.,  the  shipper  is  not  the  possession  of 
48  N.  H.  455;  «.  c.  2  Am.  Eep.  267.  the  company:  Trunick  v.  Smith,  63 

*  "Watson  V.  Memphis  &c.  E.  Co.,  Pa.  St.  18. 
9  Heisk.  (Tenn.)  255. 
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service  of  the  company/  nevertheless,  according  to  the  better 
view,  the  general  mmnager  or  superintendent  of  the  road  has 
power  to  do  so.^  The  company  will  therefore  be  liable  for  the 
Value  of  such  services  at  the  request  of  a  station  agent,  if,  upon 
due  notice  to  the  general  superintendent,  the  act  is  not  repudi- 
ated;' and  it  has  been  said  that  slight  acts  of  ratification  by 
the  company  will  authorize  a  jury  in  finding  that  the  employ- 
ment was  a  corporate  act;  *  so  that,  where  the  managing  olh- 
cers  of  the  company,  on  being  telegraphed  by  the  conductor 
of  the  act  of  the  agent,  failed  to  notify  the  plaintiff,  the 
surgeon  employed,  that  the  company  would  not  be  responsi- 
ble,* it  was  held  liable. 

§  4985.    Civil  Engineer    of   Railroad  Company. — In   the 

view  of  one  court, the  civil  engineer  of  a  railroad  company 
has  no  power,  by  virtue  of  his  position,  to  bind  the  corporation 
by  contracts  for  the  hire  of  servants.  Without  special  author- 
ity for  this  purpose,  he  must  be  regarded  as  having  no  greater 
power  in  this  particular  than  any  other  employ^  of  the  com- 
pany.°  But,  on  a  theory  already  explained,'  the  chief  engi- 
neer of  a  railroad  company,  employed  to  survey  and  establish 
the  line  of  its  road,  has,  as  such,  apparent  authority  to  employ, 
on  behalf  of  the  company,  such  subordinates,  and  incur  such 

'  Atlantic  &c.  R.  Oo.  v.  Eeisner,  18  intendent.    Pacific  E.  Oo.  v.  Thomas, 

Kan.  458 ;  Tucker  v.  St.  Louis  &c.  R.  19  Kan.  256. 

Co.,  64  Mo.  177;  Cooper  v.  New  York  •  Toledo  &c.  R.  Co.  •«.  Prince,  50 

Ac.  R.  Co.,  6  Hun  (N.  Y.),  276;  Cox  HI. 26;  Toledo &c.R. Co.  w.Eodrigues, 

V.Midland  Counties  E.   Co.,   3  Ex.  47  111.   188;  «.   c.   95  Am.  Dec.  484; 

268.  Pacific  E.  Co.  v.  Thomas,  19  Kan.  256. 

"  Ante,   §  4855 ;   Walker  v.  Great  *  Cairo  &c.  E.  Co.  v.  Mahoney,  82 

Western  E.   Co.,  L.  E.  2  Ex.228;  111.73;  s.  c.  25  Am.  Eep.  299. 
Atlantic  &c.   R.   Co.   v.  Eeisner,   18  °  Indianapolis  &c.   E.  Co.  v.  Mor- 

Kan.  458 ;  Pacific  E,  Co.  v.  Thomas,  ris,  67  111.  295.    As  to  the  personal  lia- 

19  Kan.  256.     Contra,  Stephenson  v.  hility  of  an  officer  of  a  railroad  com- 

New  York  &c.  E.  Co.,  2  Duer  (N.Y.),  pany  to  a  physician,  directed  by  him 

341.    Compare  Marquette  &c.  E.  Co. ».  to  treat  a  minor  child  who  had  been 

Taft,  28  Mich.  289,  298,  per  Cooley,  J.  run  over  by  a  train  of  the  company. 

Presumptively,  the"  division  super-  — see  Eaoul  v.  Newman,  59  Ga.  408. 
intendent "  has,  in  respect  to  matters  °  Gardner  v.  Boston  &c.  E.  Co.,  70 

happening  within  his  jurisdiction,  the  Me.  181. 
same  authority  as  the  general  super-  '  Antet  §  4899. 
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expenses,  as  are  reasonably  suitable  to  that  end.'  Where  this 
ofiBcer  is  charged  with  the  duty  of  engrossing  contracts  and 
procuring  the  signatures  of  the  contractors,  where  no  time  is 
fixed  in  the  contract  for  its  execution,  nor  any  limitation 
imposed  upon  his  powers,  he  is  necessarily  clothed  with  a 
discretion  as  to  time.  Such  discretion  being  conceded,  rea- 
sonableness of  its  exercise  cannot  be  questioned,  so  long  as 
the  officer  preserves  good  faith.^ 

§  4986.  Railway  Contractors.  —  Railway  contractors  are  not 
"laborers," within  the  meaning  of  statutes  affording  peculiar 
protection  to  laborers  for  the  recovery  of  their  wages.  It  has 
been  so  held  concerning  one  who  contracts  for  and  furnishes 
the  labor  of  others,  or  the  labor  of  a  team  or  teams,  whether 
with  or  without  his  own  services.'  Assumpsit  will  lie  against 
a  railway  conductor,  by  the  company,  to  recover  the  extra 
fares  which  he  ought  to  have  collected,  although  his  neglect  to 
collect  them  occurred  with  the  consent  of  the  superintendent, 
if  it  did  not  occur  with  the  knowledge  of  the  directors.^  A 
railway  conductor,  professing  to  act  in  behalf  of  the  railway 
company,  requested  a  physician  to  take  charge  of  a  stranger 
who  had  been  struck  by  the  train  and  injured.  The  company 
was  informed  of  this,  and  did  not  repudiate  the  conductor's 
authority.  It  was  held  that  the  company  was  liable  to  the 
physician;  and  this,  not  only  for  the  dressing  of  the  wound,  but 
for  the  service  rendered  afterward  at  the  conductor's  request." 

*  Gillis  V.  Duluth  &c.  K.  Co.,  34  recovery  of  a  quantum  meruit,  etc.,  by 

Minn.  301 ;  «.  c.  25  N.  W.  Rep.  603.  the  contractor  under  the  New  York 

'  Pratt  V.  Hudson  &c.  E.  Co.,  21  statute  above  referred  to,  see  Chap- 

N.  Y.  305.    A  locomotive  engineer  of  a  man  v.  Black  Eiver  E.  Co.,  4  Lans. 

railroad  company  is  a  "workman"  (N.Y.)96.    Protection  to  contractors, 

within  the  meaning  of  a  statute.    Pa.  laborers,   etc.,    under    Pennsylvania 

Act,   Jan.  21,1843,    prescribing  the  Statute  of  1843 :  Tyrone  &c.  E.  Co.  «. 

liabilities    of  railroad   companies  to  Jones,  78  Pa.  St.  60. 

"contractors,    laborers,  and    work-  *  Concord  Eailroad  v.  Clough,  49 

men."    Leufter  v.  Pennsylvania  &c.  N.  H.  257. 

E.  Co.,  11  Phila.  (Pa.)  548.  "  Terre  Haute  &c.  E.  Co.  v.  Stock- 

»  Balch  V.  New  York  &c.  E.  Co.,  well,  118  Ind.  98;  s.  c.  20  N.  E.  Eep. 

46N.  Y.  521;  Groves  v.  Kansas  City  650;    37  Am.   &  Eng.   E.   Cas.,  278, 

&c.  E.  Co.,  57  Mo.  304.    As  to  the  Mitchell,  J.,  dissenting.    Liability  of 
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§  4987.  Cashiers,  Book-keepers,  etc.,  of  Manufacturing 
Companies.  —  One  who  is  the  cashier,  and  one  of  the  book- 
keepers, and  the  corresponding  clerk  of  a  manufacturing  com- 
pany, and  who  is  sent  by  the  company  to  another  pla«e  to 
collect  a  bill,  has  no  implied  authority  to  enter  into  an 
extraordinary  contract,  compromising  a  dispute,  settling 
unliquidated  damages,  releasing  a  debt  due  to  the  company, 
and  in  effect  giving  away  its  property.^ 

§  4988.  Toll-gatherers. — Statutes  exist  imposing  penalties 
upon  toll-gatherers  or  agents  of  turnpike  companies  for  de- 
manding and  receiving  more  than  the  statutory  tolls,  and 
giving  private  actions  for  such  penalties.  Receiving  more 
than  the  statute  authorized  him  to  collect  does  not  render  the 
toll-gatherer  liable  to  the  penalty  under  such  a  statute,  unless 
he  demands  such  excessive  toll.^  A  toll-gatherer  cannot 
defend  such  an  action  on  the  ground  that  the  statute  requires 
the  supervisors  to  fix  the  rate  of  toll  "  from  year  to  year," 
and  that, when  he  took  excessive  toll,it  was  more  than  a  year 
since  the  time  when  ihe  last  rates  were  fixed.* 

Article  VII.     Other  Matters. 

Seotion  Section 

4992.  Eesponsibility  of    ofBcers    and     4998.  Liability  of  directors  and  offi- 

agents  to  the  corporation.  cers    for    conspiracy  to    de- 

4993.  Their  personal  liability  for  tres-  fraud. 

passes.  4999.  Statutes  making  embezzlement 

,4994.  Personal  liability  for  ultra  vires  and  conversion  of  corporate 

contracts.  funds  larceny. 

4995.  Their  criminal  responsibility.  5000.  Statutes  defining  such  offenses 

4996.  Their    criminal    responsibility  as  embezzlement. 

for  nuisances.  5001.  Statutes  making   such  offenses 

4997.  Accepting  assignments  of  wages  misdemeanors. 

of  other  employes. 

conductor  and  driver  of  street  railroad  '  Oubertson  v.  Kinevan,  73  Gal. 

cars  to  criminal  punishment  for  over-  68 ;  s.  c.  14  Pac.  Eep.  364, 
driving  and  overloading  horses:  People  '  Brown  v.  Bice,  51  Cal.  489.    The 

V.  Tinsdale,  10  Abb.  Pr.  (n.  s.)  (N.  Y.)  plaintiff  cannot  unite  in  his  complaint 

374.  two  or  more  causes  of  action  for  such 

>  Delta  Lumber  Oo.  v.  Williams,  73  penalties,  even  if  they  are  separately 

Mich.  86;  a.  c.  40  N.  W.  Eep.  940.  stated.    Ibid. 
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Section  Section 

B002.  Declared   a    telony,  but    civil     5004.  Questions  in  the  interpretation 

remedies  not  merged.  of  such  statutes. 

5003.  Sufficiency  of  indictments  un-      5005.  Voluntary  associations  answer- 

der  such  statutes.  able  for   contracts  of   their 

agents. 

§  4992.  Kesponsibility  of  OflB.cers  and  Agents  to  the  Cor- 
poration.—  This  subject  has  been  discussed  la  other  rela- 
tions.^ Tlie  officers  of  a  corporation  are  merely  its  agents, 
and  if  they  transcend  or  abuse  their  powers,  they  are  as  much 
responsible  to  their  principal  as  the  agent  of  an  individual  is 
to  him.^  They  are  responsible  to  their  principal  for  non-fea- 
sance and  negligence,  in  like  manner  as  other  agents.  Thus, 
although  the  general  agent  of  a  company  is  not  responsible  for 
bad  debts,  or  for  negligence  or  faithlessness  of  agents  neces- 
sarily employed  bj'  him,  yet  it  is  his  duty  to  see  that  the  debts 
duethecompany  are  collected,  and  he  must  show  that  he  ex- 
ercised ordinary  diligence  for  that  purpose.' 

§  4993.  Their  Personal  Liiability  for  Trespasses.  —  In  con- 
sidering the  liability  of  the  officers  of  corporations  for  tres- 
passes, we  are  not  taken  outside  of  the  law  relating  to  the 
liability  of  other  agents.  The  general  principles  which  deter- 
mine whether  they  are  or  are  not  liable,  have  been  fully 
explained  in  a  former  chapter.*  The  command,  direction,  or 
authorization  of  the  master  does  not  exonerate  a  servant  from 
liability  for  committing  a  trespass,  although  it  may  make  the 
master  jointly  liable  with  the  servant,  or  separately;  and  this 
rule  applies  to  trespasses  committed  by  the  executive  agents 
of  corporations  under  the  orders  or  authorization  of  the 
directors."  Obviously,  the  liability  of  the  corporation  is  not 
essential  to  the  liability  of  the  officer  committing  the  trespass; 

'  Ante,  §§  4090,  4118,  4671,  et  seq.  tract  upon  the  remedy  of  the  corpo- 

'  Austin     V.    Daniels,     4     Denio  ration  against  its  agent  who  made  it, 

(N.  Y.),  299;  FrankUn  Fire  Ins.  Oo.  see  ante,  §  4939. 

V.  Jenkins,  3  Wend.  (N.  Y.)  180.  '  Ante,  ^  4091,  4132. 

'Williams    o.    Gregg,    2    Strobh.  »  Lightner  v.  Brooks,  2  Cliff.  (U.S.) 

Eq.  (S.  0.)  297.    As  to  the  effect  of  a  287.    See  Bonaparte  v.  Oamden  &c. 

ratification  of  an  unauthorized  con-  E.  Co.,  Baldw.  (U.  S.)  205. 
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he  may  be  liable  and  it  not  be.  It  may  fall  within  the 
numerous  class  of  cases  where  the  doctrine  of  respondeat 
superior  does  not  obtain,  but  where  the  act  is  found  not  to 
have  been  authorized  by  the  corporation  through  its  board  of 
directors  or  other  authoritative  agency,  nor  ratified  by  it,  but 
where  it  is  to  be  ascribed  to  the  private  malice  of  the  actor.' 
Nor  will  such  an  ofl&cer  be  personally  liable  for  the  trespasses 
of  his  subordinate  officer;  for  the  doctrine  respondeat  superior 
does  not  apply  to  intermediate  agents,  but  only  applies  to  the 
ultimate  principal,  which  is  the  corporation.^  Where  the 
president  of  a  corporation  made  a  contract  with  a  contractor, 
which  involved  the  use  of  a  certain  patented  machine  for  which 
the  contractor  had  no  license,  this  did  not  make  the  president 
personally  liable  to  the  patentee  for  a  trespass.'  The  nature 
of  the  trespass  may  be  entirely  personal  to  the  agent,  and  yet 
it  may  be  done  under  such  circumstances  as  involve  a  viola- 
tion of  the  duty  which  the  corporation  has  assumed  toward 
the  injured  person,  —  as  where  the  conductor  of  a  railway 
train  attempted  improper  familiarities  with  a,  female  passenger, 
and  an  action  for  damages  was  sustained  against  the  com- 
pany, because  the  wrong  involved  a  violation  of  its  under- 
taking to  carry  the  passenger  safely.* 

§  4994.  Personal    Liability  for   Ultra  Vires  Contracts. — 

This  subject  has  been  already  much  considered.^  On  strictly 
logical  grounds,  the  agent  of  a  corporation  who  enters  into  a 
contract  with  a  third  person,  professedly  on  behalf  of  the 
corporation,  when  he  has  no  authority,  so  that  his  contract 
does  not  bind  the  corporation,  —  is  not  himself  liable  on  the 

1  Mill  ti.  Hawker,  L.  E.  10  Ex.  92;  6  T.  E.  411;  Milligan  v.  Wedge,  12 
Thomson  ■».  Sixpenny  Savings  Bank,  Adol.  &  El.  737;  2  Thomp.  Neg.,  p. 
6  Bosw.  (N.  Y.)  293;  McManus  v.  1060,  §  1;  Wood  Master  &  Servant, 
Orickett,  1  East,  106 ;  2  Thomp.  Neg.,  §§  281,  304 ;  Story  on  Agency,  §§  314, 
p.  886.  315,  et  seq. 

»  Bath  V.  Caton,  37  Mich.    199;  »  Lightner». Brooks, 2 Cliff.  (U.S.) 

Hewett  V.  Swift,  3  Allen  (Mass.),  420.     287. 

To  the  same  principle  are  Brown  ij.  '  Craker  v.  Chicago  &c.  E.  Co.,  36 

Lent,  20  Vt.  529;  Stone  v.  Cartwright,     Wis.  657 ;  s.  c.  17  Am.  Eep.  504. 
"  Ante,  §§  4019,  4109,  4187,  4676. 
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contract,  if  that  was  not  the  intention  of  the  parties;  but  he 
is  liable  for  damages  for  the  wrong;'  It  is  often  said  that  he 
is  liable  in  such  a  case  on  the  theory  of  breach  of  warranty  of 
agency, — the  meaning  being  that  he  impliedly  warrants  his 
authority  to  make  the  contract  on  behalf  of  the  corporation. 
On  this  theory,  he  would  not  be  liable  on  a  contract  previ- 
ously made,  but  would  be  liable  on  another  contract,  —  his  implied 
contract  of  warranty  of  his  agency.  The  rule  which  excludes 
an  action  against  him  on  the  contract  made  previously  for  the 
corporation,  has,  of  course,  no  application  where  the  contract 
is  so  drawn  that  it  can  be  interpreted  as  binding  the  agent  as 
well  as  the  corporation.  But  if  the  contract  was  made  with 
the  agent  and  so  as  to  bind  him,  a  ratification  by  the  corpora- 
tion will  not  change  the  nature  of  the  contract;  for  0.  cannot 
change  a  contract  made  between  A.  and  B.^ 

§  4995.  Their  Criminal  Kesponslbility.  —  The  governing 
principle  here  is,  that  an  officer,  agent,  or  servant  of  a  corpo- 
ration who  does  an  act  forbidden  by  law  is  responsible  for  it 
in  his  own  person;  since  the  corporation  is  not  presumed  to 
have  given  him  any  authority  to  do  such  an  act.^  While  in 
some  cases  this  principle  may  operate  to  shield  the  corpora- 
tion from  criminal  responsibility,*  yet,  in  others,  as  where 
the  punishment  is  by  a  pecuniary  fine  only,^  the  corporation 
may  be  proceeded  against  jointly  with  the  wrong-doing  officer, 
or  agent.* 

§  4996.  Tlieir  Criminal  Responsibility  for  Nuisances. — If 

the  corporation  carries  on  a  business  so  offensive  and  inju- 

'  Hall  V.  Crandall,  29  Cal.  567 ;  «.  c.  from  it.    Williams  v.  Gregg,  2  Strobh. 

84  Am.  Dec.  64.  -  Eq.   (S.  0.)  297.    Corporate  officers 

^  But,  of  course,  an  agent  of  a  cor-  estopped  by  their  own  unauthorized 

poration  is  not  responsible  for  a  con-  contracts:  Brown  v.  Torrey,  42  N.  Y. 

tract  with  an  infant  for  the  purchase  Super.  Ct.  1. 

of  shares,  known  to  and  acquiesced  in  '  Com.  v.  Ohio  &c.  E.  Co.,  1  Grant 

by  the  corporation,  especially  where  Cas.  (Pa.)  320. 
the  contract  was  conditional,  so  that  *  Ibid. 

the  title  to  the  shares  was  reserved  '  As  in  the  next  section, 

in  the  company  until  paid  for  by  the  •  As  to  indictments  against  corpo- 

infant,  and  no  actual  loss  resulted  rations,  see  post,  §  6418,  et  seq.    , 
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rious  to  the  inhabitants  of  the  neighborhood  as  to  constitute 
a  nuisance,  the  managing  officers  may  be  proceeded  against, 
jointly  with  the  corporation,  convicted,  and  fined  under  a 
municipal  ordinance;  and  it  is  not  necessary,  in  order  to  siis- 
tain  such  a  conviction,  that  they  should  be  actually  at  work 
on  the  premises.  In  such  a  case,  where  the  prosecution  was 
jointly  against  the  president,  vice-president,  and  treasurer,  who 
was  also  the  manager,  and  the  corporation,  for  a  nuisance 
produced  by  carrying  on  the  business  of  manufacturing  white 
lead,  the  conviction  was  sustained, — the  court,  speaking 
through  Grant,  J.,  remarking:  "All  the  defendants  were 
properly  convicted.  The  officers  of  the  company  are  jointly 
responsible  for  the  business.  It  is  not  necessary  to  conviction 
that  they  should  have  been  actually  engaged  in  work  upon 
the  premises.  The  work  is  carried  on  by  employes.  The 
directors  and  officers  are  the  persons  primarily  responsible, 
and  therefore  the  proper  ones  to  be  prosecuted.  A  fine  can 
be  collected  against  the  defendant  company,  and  therefore  it 
is  subject  to  prosecution."* 

§  4997.  Accepting'  Assignments  of  Wages  of  Other  Em- 
ployes.—  An  acceptance  of  an  assignment  of  wages  of  an 
employ^  of  a  corporation,  made  in  writing  by  one  wlio  is  not 
an  officer  of  the  corporation  but  a  confidential  clerk  in  their 
office,  apparently  having  authority  to  do  the  act,  is  not  void.* 

§  4998.  Liability  of  Directors  and  Officers  for  Conspiracy 

to  Defraud.  —  If  the  directors  and  other  officers  of  a  joint-stock 
bank,  knowing  it  to  be  in  a  state  of  insolvency,  for  the  purpose  of 
deceiving  and  defrauding  its  shareholders,  its  customers,  and  the 
public,  issue  a  balance-sheet  showing  a  profit,  and  thereupon  declare 
a  dividend,  and  issue  advertisements  inviting  the  public  to  take 
shares  on  the  faith  of  their  representations  that  the  bank  is  in  a 
flourishing  condition,  they  are  liable  at  common  law  for  a  conspiracy 
to  defraud;  and,  as  the  ofi'ense  is  merely  a  misdemeanor,  they  may, 
in  England,  be  proceeded  against  by  information  filed  by  the  attor- 

1  People  V.  Detroit  White  Lead  Works,  82  Mich.  471 ;  «.  c.  46  N.  W.  Eep.  735. 
a  O'Neil  v.  Dunn,  63  N.  H.  393. 
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ney-general.  Under  such  an  information,  defendants  may  be  con- 
victed who  had  no  knowledge  of  the  transactions  which  resulted  in 
the  insolvency,  provided  they  were  aware  of  the  result  and  agreed 
in  the  representations  in  furtherance  of  the  common  design,  even 
though  they  did  so  with  no  motive  of  particular  benefit  to  them- 
selves.' In  another  case,  which  was  an  indictment  for  such  a  con- 
spiracy, it  was  held  by  Montague  Smith,  J.,  that  it  was  not  enough 
to  prove  that  the  defendants  made  and  put  forth  false  statements 
intended  and  calculated  to  deceive,  unless  they  had  entered  into  a 
precedent  fraudulent  conspiracy  to  do  so." 

§  4999.  Statutes  Making  Embezzlement  and  Conversion  of 
Corporate  Funds  Larceny.  —  Many  statutes  have  been  enacted 
by  which  embezzlement  by  the  oflBcers,  agents,  clerks,  or  servants  of 
banking  and  other  corporations  is  declared  to  be  larceny  or  punish- 
able as  larceny.^ 

§  6000.  Statutes  Defining  Such  Offenses  as  Embezzle- 
ment. —  Other  statutes  define  or  classify  such  ofienses  as  embez- 
zlement.' Thus,  by  a  statute  of  Minnesota,  any  ofiicer  of  any 
incorporated  company,  who  is  intrusted  with  money,  who  converts 
it  to  his  own  use,  or  loans  it,  or  neglects  or  refuses  to  pay  it  over 

'  Reg.  V.  Brown,  7  Oox  C.  C.  442;  Mo.  1879,  ^  1320;  Gen.  Stats.  Neb. 

s.  c.  sub.  nom.  Eeg.  v.  Esdaile,  1  Fost.  1873,  p.  748,  §  121  (providing  the  same 

&  Fin.  213.    See  also  Eeg.  v.  Burch,  punishment  as  prescribed  for  feloni- 

4  Fost.  &  Fin.  407.  ous  itealing.    Embezzlement  of  evi- 

'  Eeg.  V,  Burch,  1  Fost.  &  Fin.  407.  dances    of   debt   not   negotiable    by 

*  Ala.  Code  1876,  §  4377.    The  pro-  delivery,  and  not  issued  by  the  party 

visions  of  the  foregoing  section  spe-  executing  the  same,  is   deemed  an 

ciflcally  applied  to   officers,  agents,  offense    under    this    section);    Rev. 

clerks,  and  servants  of  banks  incorpo-  Stats.  N.  Y.  (Banks  &  Bros.  6th  ed. 

rated  under  the  laws  of  Alabama:  1876),  vol.  II.,  p.  699,  ^  179;  Battle's 

Jbid.,  §  4383;  Bush's  Laws  Fla.  1872,  Eev.  Stats.  N.  0.,  p.  319,  §  136;  Gen. 

p,  223,  §§  33-35;  Kurd's  Rev.  Stats.  Laws  Oregon  1872,  p.  414,  §  557 ;  Gen. 

ni.  1880,  p.  368,  §§  75,  76',  Ibid.,  p.  Stats.  E.  I.  1872,  p.  545,  §§  15,  16; 

858,  §  25  6;  Ind.  Stats.  1876,  p.  660,  Penal  Code  Texas,  p.  102,  ^  786;  Gen. 

9  18;  Iowa  Code  1873,  §  3909;  Comp.  Stats.  Vt.  1862  (Appendix  1870),  p. 

Laws  Kan.  1879,  ^829;  Gen.  Stats.  670,   *  20;   Code  Va.   1873,  p.  1197, 

Mass.,  p.  800,    §   38  ("simple   lar-  §20;  Eev.  Stats.  W.  Va.  1879,  p.  395, 

ceny");    Comp.    Laws    Mich.    1871,  §  119.     Statutes  punishing  embezzle- 

i  7580;  Ibid.,  §  7623;  Ibid.,  §  7630  ment  of  railroad  tickets:  Eev.  Stats. 

(insurance  companies) ;  Minn.  Stats.  Mo.  1879,  §  1344. 

at  Large  1873,  p.  997,  §  91 ;  Eev.  Stats.  *  Eev.  Stats.  Mo.  1879,  §  1345. 
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according  to  law,  is  guilty  of  embezzlement.'  By  a  statute  of  Mis- 
sissippi "every  officer  or  other  person  mentioned  in  the  last  section, 
who  shall  embezzle,  secrete,  conceal,  convert,  or  put  in  circulation 
illegally  any  negotiable  evidence  of  debt,  shall  be  deemed  guilty  of 
embezzlement." ' 

§  3001.  Statutes  Making   Such  Offenses  Misdemeanors. — 

In  other  States  the  statute  law  ia  content  with  making  such  offenses 
misdemeanors,*  or  high  misdemeanors.* 

§  5002.  Declared  a  Felony,  but  Civil  Remedies  not 
Merged.  —  By  a  statute  of  Virginia  embezzlement  by  bank  officers 
is  deemed  a  felony,  and  a  corresponding  punishment  is  provided.' 
By  a  statute  of  Kentucky  "the  fraudulent  appropriation  of  any 
bonds,  stocks,  money,  or  property  subscribed  and  paid  to  any  per- 
sons whose  duty  it  is,  as  president,  treasurer,  or  any  other  person 
concerned  in  any  railroad  company,  or  other  company  or  publia 
improvemen't,  shall  be  a  felony;  and  the  person  convicted  of  the 
same  shall  be  confined  in  the  State  penitentiary  not  less  than  two, 
nor  more  than  twenty,  years,  and  shall  be,  moreover,  liable  upon  his 
bond,  if  one  has  been  given,  for  the  amount  so  fraudulently  appro- 
priated, and  individually  liable  for  the  same,  whether  any  bond  has 
been  given  or  not."  * 

§  5003.  Sufficiency  of  Indictments  under  Such  Statutes.  — 

The  rules  which  obtain  in  proceedings  under  such  statutes 
do  not  relate  specially  to  the  subjects  we  are  here  consider- 
ing, but  refer  themselves  to  the  general  criminal  law.  It  is 
generally  sufficient  under  such  a  statute  to  lay  the  offense  in 

•2   Minn.    Stata.  at  Large  1873,  »  Eev. Stats. N.Y.  (Banks* Bros., 

p.  998,  §  95.    Section  47  specifies  in  6th  ed.,  1876),  vol.  H.  p.  702,  §  9; 

what  cases  embezzlement  by  agents  or  Eev.  Stats.  Ohio  1880,  §  7541 ;  Bright, 

employes    of    insurance    companies  Purd.  Dig.  (Pa.)  1873,  p.  124,  §  41 ; 

shall  be  considered  Zarceni/.  p.  350,  5  182;  Sess.  Acts  Pa.  1878, 

'  Eev.  Code  Miss.  1871,  §   2548.  p.  196,  No.  229;  Sess.  Acts  N.  H. 

For    other     statutes    defining    and  1874,  ch.  71,  p.  332. 

punishing  the  offense  of  embezzle-  *  Eev.  Stats.  N.  J.  1877,  p.  253, 

ment  by  corporate  officers,  agents,  §  148,  and  p.  254,  ^52 ;  p.  1067,  §47; 

clerks,  servants :    Oomp.  Laws  Utah,  Ga.  Act  Sept.  5,  1887 ;  Ga.  Acts  1886- 

1876,  p.  628,  §  291 ;  Ibid.,  *  16,  p.  231 ;  87,  No.  147,  p.  94. 

Gen.  Stats.  Vt.  1862  (Appendix  1870),  '  Code  Va.  1873,  p.  568,  §  33. 

p.  670,  §  19.  •  Gen.  Stats.  Ky.  1879,  p.  843,  §  2. 
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the  language  of  the  act;*  but  there  are  exceptions  to  this.^ 
There  must  be  sufificient  individuality  in  the  indictment  to 
identify  the  offense  so  that  the  indictment  could  be  pleaded 
in  bar  to  another  indictment  for  the  same  offense.  Thus,  it 
will  not  be  sufi&cient,  under  such  a  statute,  to  allege  that  the 
defendant  embezzled  or  converted  a  round  sum  of  money, 
say  $19,000.  The  money  must  be  identified  in  some  way. 
It  must  be  alleged  that  he  embezzled  and  converted  certain 
bank  bills,  or  certain  coins  of  a  certain  denomination  and  of 
the  value  of  $19,000.'  Except  where  the  rules  of  criminal  pro- 
cedure applicable  to  such  offenses  are  modified  by  statute,  an 
indictment  against  an  officer  of  a  bank  for  embezzling  prop- 
erty belonging  to,  or  deposited  in,  the  bank,  must  charge  a 
specific  act  of  fraud,  and  the  defendant  must  be  proved 
guilty  of  the  specific  offense  charged;  and  not  more  than  one 
offense  can  be  alleged  in  each  distinct  count  of  the  indict- 
ment.^ 

§  5004.  Questions  in  tlie  Interpretation  of  Such  Statutes. 

■Interesting  questions  arise  as  to  the  interpretation  of  such 
statutes.  A  statute  denouncing  a  penalty  against  cashiers  of 
banks  for  embezzling  or  converting  to  their  own  use  "  any 
money,  bank  bill,  or  note,"  does  not  embrace  the  offense  of 
converting  a, promissory  note:  the  word  "note,"  as  there  used, 
means  a  bank  bill  or  bank  note?  A  statute,'  providing  for  the 
punishment  of  embezzlement  committed  by  any  cashier  "or 
other  officer"  of  a  bank,  includes  embezzlement  committed  by 
the  president  and  directors  of  the  bank.''     A  statute  defining 

1  1  Archb.  Or.  PI.  213,  214;  United  *  Com.  v.  Wyman,  8  Met.  (Mass.) 

States  V.  Mills,  7   Pet.   (U.  S.)  138,  247.    Sufficiency  of  an  indictment  for 

142 ;    United  States  v.  La  Ooste,  2  embezzling  •  the  funds  of   a  naiionaX 

Mason  (U.  S.),  141 ;  United  States  v.  hank  under  Eev.  Stat.  U.  S.,  ^  5209,— 

Lancaster,  2    McLean  (U.   S.),  431;  see  ante,   §  4677;    United    States  v. 

People  V.  Taylor,  3  Denio  (N.  Y.),  93.  Nortbway,  120  U.  S.  327. 
■     "  Ante,  §  4677.  ''  State  v.  Stimson,  24  N.  J.  L.  9. 

'  State  V.  Stimson,  24  N.  J.  L.  9.  •  Kev.  Stats.  Mass.,  ch.  126,  §  27. 

"What    evidence  will  support  an  in-  ;     '  Com.  ti.  Wyman,  8  Met.  (Mass.) 

dictment,    under    the    New    Jersey  247. 
statute:  Ibid. 
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the  allegations  and  proofs  necessary  to  convict  "in  any  prose- 
cutions for  the  offense  of  embezzling  the  money,  bank  notes," 
etc.,  "  of  any  person,  by  a  clerk,  agent,  or  servant  of  such  per- 
son," does  not  embrace  the  ofifense  of  embezzling  funds  of  a 
bank  by  one  of  its  officers} 

§  6005.  Voluntary  Associations  Answerable  for  Contracts 
of  their  Agrents. — Voluntary  associations,  such  as  unincorpo- 
rated religious  societies,  are  bound  by  the  authorized  contracts 
made  by  its  agents  for  the  purposes  of  the  association,  although 
in  form  such  contracts  are  the  contracts  of  the  individual 
trustees  who  make  them.^  But  there  are  statutes  making  the 
trustees  of  such  societies  personally  answerable  for  debts  con- 
tracted by  them  in  the  name  of  the  society. 


'  Com.  V,  Wyman,  8  Met.  (Mass.) 
247.  It  was  held  by  the  Supreme 
Court  of  Georgia  that  the  Freed- 
man's  Savings  and  Trust  Company, 
incorporated  by  act  of  Congress,  and 
located  in  the  city  of  Washington, 
is  not  a  bank  or  a  corporate  body  in 
Georgia,  within  the  meaning  of  sec- 
tion 4421  of  the  code  of  that  State. 
The  court  further  held  that  a  person 
indicted  as  cashier  of  the  branch  office 
of  that  company  in  Atlanta,  Georgia, 
—  no  law  of  the  United  States,  nor  of 
the  State  of  Georgia,  having  author- 
ized the  establishment  of  the  bank  in 
Georgia, — could  not  be  convicted  of 
the  crime  of  embezzlement  under  that 
section.  Cory  v.  State,  55  Ga.  236. 
The  decision  is  believed  to  have  been 
unsound.    It  was  at  least  a  de  facto 


banking  corporation,  and  the  policy 
of  the  statute  extended  to  the  protec- 
tion of  the  funds  of  such  corporations. 
Whether  it  was  a  corporation  de  jure, 
could  not  be  properly  tried  in  a  crim- 
inal proceeding  against  its  cashier  for 
embezzlement.  Post,  §  6441.  Con- 
struction of  statutes  of  North  Caro- 
lina directing  officers  of  railroad 
companies  to  transfer  to  their  suc- 
cessors money  and  choses  in  action 
belonging  to  the  company  determined 
in  a  criminal  case:  State  v,  Jones, 
67  N.  C.  210. 

2  Bushong  V.  Taylor,  82  Mo.  660; 
Ferris  v.  Thaw,  72  Mo.  446 ;  affirming 
s.  c.  5  Mo.  App.  279 ;  Devoss  v.  Gray, 
22  Ohio  St.  159;  Chick,  v.  Trevett,  20 
Me.  462;  Keller  v.  Tracy,  11  Iowa, 
530. 
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§  5015.  How  Corporations  Generally  Make  Contracts. — 

The  law  on  this  subject  may  be  resolved  into  four  proposi- 
tions: 1.  A  corporation  has  the  inherent  power  to  make  and 
take  contracts,  subject  to  the  limitations  of  its  charter,  the 
same  as  a  natural  person.  2.  A  corporation,  from  its  very 
nature,  can  contract  only  through  the  agency  of  natural  per- 
sons or  of  other  corporations.  3.  It  therefore  has  the  inher- 
ent power  to  appoint  agents  to  make  and  take  contracts 
for  it.  4.  Whatever  form  of  contract,  made  by  such  an  agent, 
when  duly  appointed  or  authorized,  will  bind  a  natural  per- 
son, will  bind  the  corporation.  These  propositions  undoubt- 
edly express  the  modern  law;  and  it  will  be  the  purpose  of 
this  chapter  to  show  their  applications  in  various  situations, 
and  also  to  point  out  the  extent  to  which,  in  the  slow  growth 
of  jurisprudence,  the  courts  have  failed  to  recognize  them. 
It  is  intended,  in  the  present  chapter,  to  state  such  principles 
as  are  more  or  less  common  to  the  different  kinds  of  contracts 
considered  in  the  succeeding  chapter. 

§  5016.  In  What  Manner  the  Directors  Authorize  the 
Making  of  Contracts.  —  "  It  is  safe  to  say  that  when  the  sale, 
assignment,  or  transfer  of  the  property  of  the  corporation 
requires  the  use  of  the  common  seal,  it  cannot  be  made  with- 
out the  assent  and  authority  of  the  board."  ^  -  The  regular  and 
formal  evidence  of  this  assent  and  authority  is  to  be  sought 
for  in  some  resolution  or  vote  of  the  board  of  directors  recorded 
at  length  on  the  journal  of  the  proceedings  of  the  corporation;* 
though,  on  principle,  the  books  of  a  corporation  are  not  evi- 
dence against  strangers.^  But  this  is  by  no  means  necessary 
in  all  cases.  On  the  contrary,  where  the  instrument  is  form- 
ally executed  by  the  proper  officers,  generally  the  president 
and  secretary,  the  seal  of  the  corporation,  formally  aflSxed, 
carries  with  it  prima  facie  evidence  of  an  antecedent  author- 

•  Hoyt  V.  Thompson,  5  N.  Y.  320,  ern  Cal.  Colony  Asso.  v.  Bustamente, 

335;    repeated  in   Luse  v.  Isthmua  52  Cal.  192;  Hay  ward  ti.  Pilgrim  Soc, 

Transit  E.  Co.,  6  Or.  125 ;  s.  c.  25  Am.  21  Pick.  (Mass.)  270. 
Kep.  506.  •  See  ante,  §  1919;  Bedford  R.  Co. 

>  Cook  V.  Kuhn,  1  Neb.  472 ;  South-  v.  Bowser,  48  Pa.  St.  29. 
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ization.*  This  being  so,  it  is  not  necessary  for  tlie  instru- 
ment to  recite  such  authorization,  but  if  it  is  challenged,  it  is 
to  be  determined  upon  proof  aliunde.''  While  the  records  of 
the  corporation  are  usually  regarded  as  the  best  evidence  of 
the  action  of  the  board,  yet  upon  an  issue  whether  a  resolu- 
tion was  passed  authorizing  a  given  contract  or  conveyance, 
the  fact  may  be  proved  by  parol.'  Again,  it  will  happen  in 
some  cases  that  the  resolution  may  be  passed  but  not  noted  of 
record,  in  which  case  the  fact  may  be  proved  by  witnesses 
who  can  testify  to  it,  as  in  other  cases.*  It  is  scarcely  neces- 
sary to  add  that  such  a  resolution  is  none  the  less  provable 
because  not  recorded  in  the  office  of  the  recorder  of  deeds, 
since  the  recording  acts  do  not  authorize  the  resolutions  of 
private  corporations  to  be  so  recorded.*  Nor  is  it  at  all  neces- 
sary that  a  vote  or  resolution  authorizing  the  execution  of  a 
mortgage  should  have  been  passed  at  a  regular  meeting  of  the 
directors.*  Nor  can  a  corporation  repudiate  such  a  contract 
on  the  ground  of  the  want  of  such  a  resolution,  where  it  has 
received  the  benefits  of  it  on  its  part,  and  where  other  cir- 
cumstances exist  raising  an  equitable  estoppel  against  it.'  It 
cannot,  for  instance,  repudiate  a  mortgage,  given  to  secure  its 
bonds  held  by  bona  fide  holders,  on  the  ground  that  its  direct- 
ors authorized  the  execution  of  the  instrument  by  a  resolu- 
tion passed  outside  of  the  limits  of  the  State,  the  mortgage 
being,  in  other  respects,  executed  and  recorded  in  due  form 
of  law.'  And  the  same  is  true  of  a  contract  conveying  lands, 
unless  there  is  a  statute,  in  the  State  creating  the  corporation, 
prohibiting  the  meeting  of  directors  outside  the  State.'     All 

.     '  Post,  §  5105 ;  ante,  §  4895 ;  Schal-  "  Eureka  Iron  &  Steel  Works  v. 

lard  V.  Eel  River  &c.  Co.,  70  Gal.  144;  Bresnahan,  60  Mich.  332. 

8.  c.  11  Pac.  Eep.  590 ;  Hart  v.  Stone,  '  Of  which  a  striking  illustration 

30  Conn.  94;  Eureka  Iron  &c.  Works  is  afforded  by  the  case  of  Union  Pa- 
V.  Bresnahan,  60  Mich.  332.  ciflc  E.  Oo.  v.  Chicago  &c.E.  Co.,  51 

*  Hart  V.  Stone,  sttpra.  Fed.  Eep.  309.    See   also  Bank   of 
»  AUis  V.  Jones,  45  Fed.  Eep.  148.  Yolo  v.  Weaver  (Cal.),  31  Pac.  Eep. 

*  Bank  of  Yolo  v.  Weaver  (Oal.),  160;  post,  §5246. 

31  Pac.  Eep.  160 ;  McMichael  v.  Bren-  '  Galveston  E.  Co.  v.  Cowdrey,  11 
nan,  31  N.  J.  Eq.  496.  Wall.  (U.  S.)  459. 

*  MuUanphy  Savings  Bank  v.  '  Missouri  Lead  Min.  &c.  Co.  v. 
Schott,  135  111.  655;  «.  c.  25  Am.  St.  Eeinard,  114  Mo.  218;  «.  c.  35  Am. 
Eep.  401.                                                   St.  Eep.  746, 
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this  is  compatible  with  the  conclusion  that  where  a  single 
individual  undertakes  to  convey  the  lands  of  a  corporation, 
as  attorney  in  fact  of  such  corporation,  his  deed  of  conveyance 
will  pass  no  title  cognizable  in  a  court  of  law,  unless  his  power 
of  attorney  is  made  to  appear;  and  while  it  has  been  reasoned 
that  such  a  power  of  attorney  ought  to  consist  of  written 
authority  from  the  board  of  directors  or  other  managing 
body,*  yet  it  is  believed  that  a  power  of  attorney  executed  in 
the  usual  form,  by  the  president  and  secretary  of  the  corpora- 
tion, with  the  corporate  seal  affixed,  would  be  prima  facie 
good;  because  a  deed  itself  so  executed  would  be  prima  facie 
good,  and  the  antecedent  authorization  would  be  presumed. 
The  foregoing  is  compatible  with  the  conclusion  that  con- 
tracts made  in  what  may  be  termed  the  ordinary  administra- 
tion of  the  corporation,  that  is  to  say,  in  the  conduct  of  its 
ordinary  business,  may  be  made  by  its  Tnanaging  officers,  so  as 
to  charge  the  corporation,  without  a  formal  meeting  and  vote 
of  its  directors;^  though  this  rule  has  been  denied  in  respect 
of  a  contract  of  the  president  employing  counsel,  where,  by  the 
terms  of  the  charter,  all  the  powers  of  the  corporation  were 
vested  in  the  directors.' 

§  5017.  Statutory  FormaUties  must  Ije  Observed.  —  What- 
ever may  be  the  nature  of  the  contract,  sealed  or  unsealed,  if 
the  charter  or  governing  statute  has  prescribed  a  formality  to 
be  observed  by  the  corporation  in  making  it,  that  formality 
must  be  observed,  or  it  will  not  be  the  contract  of  the  corpo- 
ration; though,  on  grounds  of  convenience  and  under  the 
stress  of  justice,  such  statutes  are  sometimes  construed  as 
directory,  and  at  other  times  are  aided  in  equity.     Thus,  where 

^  Standifer  v.  Swann,  78  Ala.  88;  York,  which  were  not  required  to  have 

Ware  v.  Swann,  79  Ala.  330.  directors,   see  Curtis  v.  Leavitt,   17 

'  Bradstreet  v.  Bank  of  Eoyalton,  Barb.   (N.  Y.)   309.    Language  of  a 

42  Vt.  128.  directors'  resolution  construed  to  in- 

'  Bright    V.    Metairie     Cemetery  elude  power  to  execute  an  assignment 

Asso.,  33  La.  An.  58.    That  a  statute  of  book  accounts  to  secure  a  debt: 

forbidding  certain  transfers  by  mon-  Commercial  Nat.  Bank  v.  Buroh,  141  '■ 

eyed   corporations  without  a  previ-  111.  519;  s.  c.  33  Am.  St.  Rep.  831; 

ous  resolution  of  their  directors  did  31  N,  E.  Eep.  420. 
not  apply  to  the  free  banks  of  New 
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the  act  incorporating  an  insurance  company  provided  that 
no  losses  should  be  settled  or  paid  without  the  approbation  of 
at  least  four  of  the  directors,  with  the  president  and  his  assist- 
ants or  a  majority  of  them,  a  verbal  agreement  made  by  the 
president  and  his  assistants  to  accept  an  abandonment,  and 
pay  a  total  loss,  at  a  meeting  when  it  did  not  appear  that  a 
single  director  was  present,  was  held  invalid.'-  So,  where  the 
act  incorporating  a  bankiag  company  expressly  declared  that 
the  notes  of  the  company  should  be  signed  by  the  superintend- 
ent and  cashier,  such  notes  were  held  not  biading  upon  the 
company  where,  after  being  signed  by  the  cashier,  they  were 
stolen  from  the  bank  and  tbe  president's  signature  forged, 
after  which  they  were  negotiated  and  presented  to  the  bank 
by  a  bona  fide  holder.* 

§  501S.  Statutes  Bequiring  Contracts  of  Corporations  to 
be  in  "Writing. — The  extent  to, which  statutory  formalities 
may  be  dispensed  with  is  illustrated  by  the  effect  given  by 
the  courts  to  statutes,  which  have  been  enacted  in  some  of 
the  States,  requiring  contracts  made  by  corporations  to  be  in 
writing.  A  statute  providing  that  contracts  by  corporations 
shall  not  be  valid  unless  in  writing  is  not  regarded  as  fur- 
nishing an  unbending  rule,  no  matter  how  positive  or  per- 
emptory the  language  may  be;  but  the  courts  hold  that  the 
effect  of  such  a  statute  is  that  while  the  contract  is  executory 
the  rule  prescribed  by  it  may  be  enforced;  but  that,  after  the 
contract  has  been  executed  by  one  of  tbe  parties,  and  the  cor- 
poration has  received  the  benefit  of  it,  it  is  then  too  late  to 
apply  the  rule.'  Indeed,  it  is  said  that  the  true  rule  for  the 
interpretation  of  such  a  statute  is  to  limit  it  to  contracts 
which  are  wholly  executory.*    Another  court  has  held  that  a 

'  Beatty».MarineIns.Co.,2Johns.  Oinciimati  v.  Cameron,  33  Ohio  St. 

(N.  Y.)  109 ;  s.  c.  3  Am.  Dec.  401.  336,  364. 

^  Salem  Bank  v.  Gloucester  Bank,  *  Foulke  v.  San  Diego  &c.  B.  Co., 

17  Mass.  1 ;  «.  c.  9  Am.  Dec.  111.    See  51  Cal.  365,  367.    That  the  same  prin- 

also  Maas  v.  Missouri  &c.  E.  Co.,  11  ciple  is  applied  in  the  construction  of 

Hun  (N.  Y.),  8.  the  fourth    section   of    the  English 

*    Pixley  V.  Western  Pacific  R.  Co.,  statute  of  frauds  relating  to  services 

33  Cal.  183 ;  s.  c.  91  Am.  Dec.  623 ;  to  be  performed  within  one  year,  see 
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statute  providing  that  "  every  contract  of  every  corporation 
by  wliich  a  liability  may  be  incurred  by  the  company,  exceed- 
ing one  hundred  dollars,  shall  be  in  writing,  and  either  under 
the  common  seal  of  the  corporation,  or  signed  by  some  ofiB- 
cer  of  the  company  authorized  thereto," —  does  not  apply  to 
foreign  corporations;  since  it  could  not  be  regarded  as  the  pur- 
pose of  the  legislature,  in  enacting  such  a  provision  in  a  gen- 
eral statute  relating  to  corporations,  to  regulate  the  power  and 
methods  of  business  of  foreign  corporations,  or  to  prescribe 
how  their  contracts  shall  be  executed.^  But  still  in  an 
action  at  law,  to  enforce  a  contract  alleged  to  have  been 
entered  into  by  a  corporation,  which  contract  is  not  in  writ- 
ing, as  required  by  such  a  statute,  it  is  error  to  refuse  to 
instruct  the  jury  that  there  can  be  no  recovery  thereon.'' 
This  is  in  harmony  with  the  construction  of  the  statute 
involved  in  the  preceding  decision;  and  the  sum  of  it  is  that  so 
long  as  such  a  contract  remains  e^ecwiory,  no  action,atlaw  can 
be  maintained  thereon.  But  it  has  been  moreover  held  that 
it  is  necessary  that  the  corporation  shall  specifically  plead  the 
statute  and  rely  upon  it;*  and  this,  as  is  well  known,  is  the 
doctrine  of  many  of  the  courts  in  regard  to  the  statute  of 
frauds*  though  others  hold  it  as  a  rule  of  evidence  merely .° 

Donellan  v.  Kead,  3  Barn.  &  Adol.  Jenness,   111    Mass.    29;    McDowel 

899;    Lockwood    v.  Barnes,    3    Hill  v.  Delap,  2  A.  K.  Marsh.   (Ky.)  83; 

(N.Y.),  128,  130;   s.  c.  38  Am.  Dec.  Vassault   v.  Edwards,  43    Oal.   458; 

620.    Compare  Zottman  v.  San  Fran-  Ecker  v.  Bohn,  45  Md.  278 ;  Espalla 

Cisco,  20  Oal.  96;  g.  c.  81  Am.  Deo.  96;  v.  Wilson,  86  Ala.  487;  Tarleton  v. 

Wallace  ti.  San  Sos6,  29  Cal.  180.  Vietes,l  Gilm.  (HI.)  470;  «.  c.  41  Am. 

^  Eumbough  v.  Southern  Improve-  Dec.  193 ;    Switzer  v.  Skiles,  3  Gilm. 

ment  Co.,  106  N.  O.  461 ;  g.  c.  11  S.  E.  (HI.)  529;  g.  c.  44  Am.  Dec.  723 ;  Os- 

Eep.  528.  borne  v.  Endicott,  6  Oal.  149 ;   «.  c.  65 

'  Curtis  V.  Piedmont  Lumber  &c.  Am.  Dec.  498;  Wynn  v.  Garland,  19 

Co.,  109  N.  0.  401 ;  «.  c.  13  S.  E.  Eep.  Ark.  23 ;  i.  c.  68  Am.  Dec,  190 ;  Burt 

944.  V.  Wilson,  28  Cal.  632;  g.  c.  87  Am. 

"  Curtis  V.  Piedmont  Lumber  &c.  Dec.  142 ;  Esmay  v.  Gorton,  18  111. 

Co.,  supra.  483,   486;   Donaldson  v.  Newman,   9 

*  1  Chit.  PI.  244;  Price  v.  Weaver,  Mo.  App.  235;   Taylor  v.  Perquite,  35 

13  Gray  (Mass.),  272;   Champhn  v.  Mo.    App.    389;    Maybee  v.  Moore, 

Parish,  11  Paige  (N.  Y,),  405;  Walker  90   Mo.  340. 

V.  Eichards,    39  N.  H.  259;   Perrine  '  Hotchkiss  v.  Ladd,  36  Vt.  693; 

V.  Leachman,  10  Ala.  140;  MuUaly  v.  s.  c.  86  Am.  Dec.  679;  Allen  v.  Eich- 

Holden,    123   Mass.  583;    Elliott  v.  ard,  83  Mo.  55;  Springer  v.  Klein- 
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§  6019.  Modified  Rule;  Distinction  between-  Mandatory 
and  Directory  Statute  Requirements.  —  Courts,  however,  will 
take  notice  of  the  distinction  between  such  provisions  of  a 
statute  as  are  essential  to  the  validity  of  an  act,  and  such  as 
are  merely  directory} 

§  5020.  Another  Modified  Rule:  Departure  from  Statutory 
Mode  Validated  by  a  Course  of  Practice. — A  corporation, 
however,  will  not  be  permitted  to  take  advantage  of  its  own 
wrong  in  a  case  of  this  kind.  Therefore,  it  is  held  that, 
though  corporations 'may  be  authorized  by  their  act  of  incor- 
poration to  act  or  contract  in  a  particular  mode,  they  may,  by 
a  course  of  practice,  render  themselves  liable  on  instruments 
executed  in  a  different  mode.^  The  whole  doctrine  of  estoppel 
in  pais  against  corporations,  so  essential  to  justice,'  and  the 
corresponding  doctrine  of  the  ratification*  by  corporations  of 
voidable  acts  and  contracts,  is  in  furtherance  of  this  idea. 

§  5021.  Evidence  of  Corporate  Usage  hence  Admissible. — 

Upon  the  question  whether  a  contract  has  been  executed  by 
the  officers  of  a  corporation  with  the  formality  necessary  to 
bind  the  corporation,  the  usage  of  the  corporation  in  execut- 
ing similar  contracts  is  hence  material  evidence.* 

sorge,  83  Mo.  152  (overruling  previous  '  Bulkley  v.  Derby  Fishing  Co.,  2 
decisions  of  the  same  court  without  Conn.  252 ;  s.  c.  7  Am.  Dec.  271 ;  Witte 
noticing  them.)  v.  Derby  Fishing  Co.,  2  Conn.  260; 
1  Bank  of  Northern  Liberties  v.  Hart  v.  Stone,  30  Conn.  94;  Boisger- 
Cresson,  12Serg.&R.  (Pa.)306;Bates  ard  v.  New  York  Banking  Co.,  2 
«;.Bank,  2  Ala.  451,  465;  Southern  Life  Sandf.  Ch.  (N.  Y.)  23;  Bargate  ». 
Ins.  Co.  i>.  Lanier,  5  Fla.  110 ;  s.  c.  58  Shortridge,  5  H.  L.  Cas.  297 ;  s.  c.  31 
Am.  Dec.  448;  "Union  Mutual  Fire  Eng.  L.  &  Eq.  44 ;  Zabriskie  t).  Oleve- 
Ins.  Co.  V.  Keysiir,  32  N.  H.  313;  s.  c.  land  &c.  E.  Co.,  23 How.  (U.  S.)  381 ; 
€4  Am.  Dec.  375 ;  Prince  of  Wales  New  England  &c.  Ins.  Co.  ■;;.  De  Wolf, 
Life  &c.  Co.  V.  Harding,  El.  Bl.  &  El.  8  Pick.  (Mass.)  56. 
183;  Morelandi).  State  Bank,  1  Breese  »  Post,  §  5246,  et  seq. 
(111.),  263 ;  Rockwell  v.  Elkhorn  Bank,  -  *  Post,  «  5285,  et  seq. 
13  Wis.  653;  Bank  v.  Hammond,  1  ^  Warren  «.  Ocean  Ins.  Co.,  16  Me. 
Rich.  L.  (S.  0.)  281 ;  Dana  v.  Bank  of  439 ;  «.  c.  33  Am.  Dec.  674 ;  Bulkley  v. 
St.  Paul,  4  Minn.  385;  Mott  v.  United  Derby  Fishing  Co.,  2  Conn.  252;  s.  c. 
States  Trust  Co.,  19  Barb.  (N.  Y.)  7  Am.  Dec.  271;  Bridgeport  «.  Housa- 
668 ;  United  States  Trust  Co.  v.  tonic  E.  Co.,  15  Conn.  475, 502 ;  Ham- 
Brady,  20  Barb.  (N.  Y.)  119.  ford  Bank  v.  Ferris,  17  Conn.  259; 

235  3745 


4:  Thomp.  Corp.  §  5023.]    execution  of  corporate  contracts. 

§  5022.  Usage  that  Contract  is  Complete  although  not 
Delivered. — Ordinarily  a  contract  which  is  required  by  law  to 
be  in  writing  is  not  complete  until  executed  by  the  obligor 
and  delivered  to  the  obligee.  This  is  no  doubt  the  general  rule 
with  reference  to  the  policies  of  insurance  companies.  But  the 
usage  of  an  insurance  company,  in  dealing  with  its  customers, 
may  vary  this  rule.  The  books  of  reports  show  that  it  is  the 
usage  of  many  insurance  companies  to  execute  policies  of 
insurance  upon  the  request  of  customers,  and  retain  them  in 
the  ofi&ce  of  the  company  until  called  for  by  the  customer,  the 
understanding  being  that  the  contract  is  in  the  mean  time 
complete.  If,  in  such  a  case,  a  loss  occurs  before  the  delivery 
of  the  policy,  the  company  will  be  liable  as  though  the  policy 
had  been  delivered.^ 

§  5023.  Subsequent  Becording  on  Corporate  Books  not 
Necessary. — Where  all  the  formalities  required  by  the  usages 
of  the  corporation  in  the  execution  of  similar  contracts  have 
been  attended  to,  the  contract  will  not  be  deemed  inchoate 
and  invalid,  from  the  mere  fact  that,  at  the  time  when  its 
validity  was  first  called  in  question,  it  had  not  been  recorded 
by  the  secretary  of  the  corporation  upon  the  corporate  books.'' 
And  this  is  so,  although  there  may  be  a  by-law  of  the  corpo- 
ration, which  requires  that  such  a  contract,  when  completed, 
shall  be  immediately  recorded.^  Such  a  by-law  is  directory 
merely  to  the  proper  officer  of  the  corporation,  directing  the 
doing  of  something  for  the  convenience  of  the  corporation, 
which  is  ordinarily  not  within  the  power  or  control,  or  sub- 
ject to  the  inspection  of  the  opposite  party  to  the  contract. 
There  is,  therefore,  no  principle  which  will  enable  the  corpo- 
ration to  avoid  its  contract  on  the  ground  of  the  failure  of  its 
own  ofiicer  to  perform  this  supplementary  act.* 

Hood  V.  New  York  &c.  R,  Co.,  22  See  also  Tayloe*.  Merchants' Fire  Ins. 

Conn,  502;  Ang.  &  Ames  Corp.,  §  237.  Co.,  9  How.  (U,  S.)  390. 

'  Mead  v.  Davidson,  3  Ad.  &  El.  303,  '  Warren  v.  Ocean  Ins.  Co.,  16  Me. 

308;  Brownfleld  v.  Phoenix  Ins.  Co.,  439;  s.  c.  33  Am.  Deo.  674.    The  case 

35  Mo  App.  54 ;  Keim  v.  Home  &c.  Ins.  affords  a  striking  illustration  of  the 

Co.,  42  Mo.  38, 41 ;  s.  c.  97  Am.  Dec.  291.  principle. 

'  Ibid.  *  Ibid. 
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§  5024.  Ingenious    Svasions  of  Statute    Requirements. — ■ 

The  courts  have  sometimes  been  driven  to  ingenious  expedi- 
ents for  dispensing  with  statutory  requirements  so  as  to  save 
the  justice  of  the  case.  Thus,  it  was  provided  that  "all  policies 
of  insurance  made  by  the  corporation  shall  be  subscribed  by 
the  president,  or,  in  the  case  of  his  death  or  absence,  by  the 
vice-president,  and  countersigned  and  sealed  by  the  secretary 
of  the  company."  This  limitation  was  held  to  extend  only  to 
"policies  of  insurance,"  and  not  to  prevent  any  other  contract 
being  made  in  writing  or  by  parol,  through  its  agents,  as  with 
other  corporations.  A  contract  or  agreement  to  execute  a  policy 
of  insurance  was  considered  not  to  be  within  the  limitation, 
and  was  therefore  binding  upon  the  corporation,  although  ver- 
bally made  with  its  agent.'  In  a  case  of  this  kind,  the  Supreme 
Judicial  Court  of  Massachusetts  held  that  a  provision  in  the 
charter  of  an  insurance  company,  authorizing  contracts  to  be 
authenticated  by  the  signature  of  a  particular  officer,  without 
any  words  of  restriction,  should  not  be  construed  to  limit  the 
powers  of  the  company  to  that  particular  mode  of  executing 
contracts,  and  to  prevent  them  from  otherwise  making  con- 
tracts within  the  scope  of  their  chartered  powers.  "On  the 
contrary,"  said  Hoar,  J.,  "the  phraseology  of  those  statutes 
respecting  the  execution  of  policies  should  be  regarded  as 
consisting  simply  of  enabling  words  not  restraining  the  power 
which  they  confer  to  make  contracts,  of  which  the  policies  are 
the  evidence."  ^ 

•  Davenport  ti.  Peoria  &c.  Ins.  Co.,  Co.  Ins.  Co.,  20  OHo,  529;  Tayloe  v. 

17  Iowa,  276,  citing Kohne i;.Ins.  Co.  of  Merchants'  &c.  Fire  Ins.  Co.,  9  How. 

North  America,  1  Wash.  0.  0.  (U.  S.)  (U.  S.)  390.   An  agreement  for  a  lease 

93;  Lightbody  v.  North  America  Ins.  of  real  estate  from  a  corporation  is 

Co.,  23  Wend.  (N.  Y.)  18;  Perkins  v.  not  required  to  be  executed  or  as- 

Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  sented  to  by  the  corporation  with  the 

645 ;  Franklin  Fire  Ins.  Co.  v.  Hewitt,  same  formality  as    the  lease  itself. 

3  B.  Mon.  (Ky.)  231;  Carpenter  v.  Conant  i;.  Bellows  Falls  Canal  Co.,  29 

Mutual  Safety  Ins.  Co.,  4  Sandf.  Oh.  Vt.  263. 

(N.  Y.)  408;   Hamilton  v.  Lycoming  »  Sanborn*.  Fireman's  Mutual  Ins. 

Ins.  Co.,  5  Pa.  St.  339;  Andrews  v.  Co.,  16  Gray  (Mass.),  448,  454;  s.  c.77 

Essex  &c.  Ins.  Co.,  3  Mason  (U.  S.),  Am.  Dec,  419.  See  also  Kennebec  Co. 

6;  M'Culloch   v.  Eagle    Ins.  Co.,  1  ».  Augusta  Ins.  Co.,  6  Gray  (Mass.), 

Pick.  (Mass.)  278;   Palm  v.  Medina  204;  Commercial  Mutual  Marine  Ina. 
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§  5025.  Departure  from  Formalities  Kequired  by  Deed  of 
Settlement  of  Sng-lish  Joint-stock  Companies.  —  A  departure 
from  the  formalities  required  by  the  deed  of  settlement  of  an  English 
joint-stock  company  does  not  always  affect  the  validity  of  a  contract 
under  its  common  seal.  It  was  held  no  defense  to  an  action  against 
such  a  company,  upon  a  debenture  sealed  with  their  common  seal, 
that  the  borrowing  of  the  money  thereby  secured  was  not  sanctioned 
by  a  resolution  of  an  extraordinary  general  meeting  of  the  share- 
holders, pursuant  to  the  provisions  of  the  deed  of  settlement.^ 

§  6026.  Operation  of  the  Statute  of  Frauds  upon  Con- 
tracts Made  by  Corporations.  —  The  statute  of  frauds  applies 
to  corporations  as  well  as  to  individuals;  and  hence  a  contract 
which,  if  made  by  an  individual,  would  be  invalid  under  the 
statute  of  frauds,  because  not  in  writing,  would  be  equally  in- 
valid if  made  by  a  corporation.^  Outside  of  this  statement,  it 
is  not  necessary  to  say  more  with  regard  to  the  statute  of 
frauds  than  to  point  out,  what  has  been  stated  in  a  preceding 
section,  as  the  leading  principle  in  its  construction,  that  it  does 
not  apply  to  contracts  which  have  been  performed  in  a  sub- 
stantial and  material  particular.'  We  have  had  occasion  to 
consider  the  operation  of  the  statute  of  frauds  upon  a  special 
kind  of  contract,  namely,  the  contract  to  become  a  share- 
holder in  a  corporation,^  with  the  conclusion  that  there  is  a 
conflict  of  judicial  opinion  upon  the  question  whether  such  a 
contract  must  be  in  writing.* 

Co.  i;.  Union  Mutual  Ins.  Co.,  19  How.  of  frauds."    Wilkinson  v.  Scott,   17 
(U.  S.)  318,  affirming  s.  c.  2  Curt.  C.  Mass.  249,  251. 
C.  (U.  S.)  524;  First  Baptist  Church  ♦  Ante,  §  1146,  et  seg. 
V.  Brooklyn  Fire  Ins.  Co.,  18  Barb.          '^  The  Court  of  Appeals  of  Maryland 
(N.  Y.)  69;  s.  c.  19  N.  Y.  305.  have  lately  held  that  a  subscription 
'■  Agar  V.  Athenseum  Life  Assur.  to  the  capital  stock  of  a  corporation 
Soc,  3  0.  B.  (n.  S.J  725;  4  Jur.  (n.  s.)  is  not  within  the  provisions  of  the 
211;  27  L.  J.  (C.  P.)  95.  statute  requiring    contracts    for  the 
'  Smith  V.  Morse,  2  Cal.  524.  sale  of  goods,  wares,  and  merchandise 
'  Ante,  §  5018.    It  has  been  said  to  name  the  vendor  and  show  the  con- 
that   "  contracts    under   which    acts  sideration  on  their  face.     Webb  v. 
have  been  done,   which   would   not  Baltimore  &c.  E.  Co.,  77  Md.  92;  s.  c. 
have  been  done  but  with  a  view  of  39  Am.   St.  Eep.  396;  26  Atl.  Eep. 
carrying  the  contract  into  effect,  have  113. 
been  considered  as  out  of  the  statute 
3748 


GBNBKAL  PKiNCiPLES.     [4  Thomp.  Corp.  §  5028. 

§  6027.  Bights  and  IJlabilities  of  Undisclosed  Principals. 

It  is  a  familiar  rule  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written  instrument.'  A 
seeming  exception  to  this  rule  was  thus  explained  by  Mr. 
Baron  Parke  :^  "It  is  competent,"  said  he,  "to  show  that  one 
or  both  of  the  contracting  parties  were  agents  for  other 
persons,  and  acted  as  such  agents  in  making  the  contract,  so 
as  to  give  the  benefit  of  the  contract  on  the  one  hand  to,  and 
charge  with  liability  on  the  other,  the  unnamed  principals: 
and  this,  whether  the  agreement  be  or  be  not  required  to  be 
in  writing  by  the  statute  of  frauds:  and  this  evidence  in  no 
way  contradicts  the  written  agreement.  It  does  not  deny  that 
it  is  binding  on  those  whom,  on  the  face  of  it,  it  purports  to 
bind;  but  shows  that  it  also  binds  another,  by  reason  that  the 
act  of  the  agent,  in  signing  the  agreement,  in  pursuance  of  his 
authority,  is  in  law  the  act  of  the  principal."'  While  it  may 
be  assumed  that  this  doctrine  applies  where  the  undisclosed 
principal  is  a  corporation,  yet  it  does  not  apply  to  commercial 
paper,  and  hence  does  not  apply  to  commercial  paper  executed 
by  a  corporation.* 

§  5028.  General  Grounds  of  Agent's  Personal  Liiability  in 
Executing  Contracts  for  Corporation.  —  It  may  be  stated  as 
generally  true:  1.  That  an  agent  will  be  held  personally 
responsible  for  an  undertaking,  although  in  behalf  of  his 
principal,  where  he  has  failed  to  disclose  such  principal  at 
the  time  of  making  the  contract.  This  is  the  necessary  con- 
sequence of  the  agent  having  invited  and  received  credit  per- 
sonally from  the  other  contracting  party.''  Or  if  the  contract 
is  in  writing,  even  though  the  fact  be  known  to  the  otlier 
party  that  the  agent  acts  only  as  such,  the  latter  cannot  avail 
himself  of  this  circumstance,  if  the  legal  construction  of  the 
instrument  in  question  be  such  as  to  render  the  agent  per- 

»  1  Greenl.  E^.,  §  275.  *  Post,  ^  5126. 

'  In  Higgins  v.  Senior,  8  Mees.  &  '  Story  on  Agency,   ^  266,   277  ; 

W.  834,  844.  "Wharton  on  Agency,  ii  490,  496;  2 

'  See,  however,  Serrell  v.  Derby-      Kent's  Com.  631. 
shire  &c.  R.,  9  0.  B.  811. 
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Bonally  liable.  This  follows  from  the  rule  that  parol  evidence 
is  not  admissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument.'  2.  Whenever  a  person  undertakes  to  do 
an  act  as  agent  of  another,  if  he  does  not  possess  any  author- 
ity from  the  principal  therefor,  or  if  he  exceeds  the  authority 
delegated  to  him,  he  will,  in  some  form  of  action,  be  person- 
ally responsible  to  the  person  with  whom  he  is  dealing,  for  or 


'  Story  on  Agency,  §  270 ;  Wharton 
on  Agency,  §  284,  et  seg.;  Evans  on 
Agency,  304.  But  the  foregoing  is 
not  universally  true.  No  person  can 
be  charged  as  principal  upon  a  nego- 
tiable instrument  unless  his  name  is 
disclosed  thereon.  "  The  case  of  bills 
of  exchange  is  an  exception,  which 
stands  upon  the  law  merchant ;  and 
promissory  notes  another,  for  they 
are  placed  on  the  same  footing  by  the 
statute  of  Anne.  In  neither  of  these 
can  any  but  the  parties  named  in  the 
instrument,  by  their  name  or  firm,  be 
made  liable  to  an  action  upon  it." 
Parke,  B.,  in  Beckham  v.  Drake,  9 
Mees.  &  W.  79,  96.  "  The  rule  ex- 
cluding parol  evidence  to  charge  an 
unnamed  principal  as  a  party  to  nego- 
tiable paper  is  derived  from  the  na- 
ture of  such  paper,  which  being  made 
for  the  purpose  of  being  transferred 
from  hand  to  hand,  and  of  giving  to 
every  successive  holder  as  strong  a 
claim  upon  the  original  party  as  the 
payee  himself  has,  must  indicate  on 
its  face  who  is  bound  for  its  payment ; 
for  any  additional  liability  not  ex- 
pressed in  the  paper  would  not  be 
negotiable. "  Daniel  Neg.  Inst.,  §  303. 
A  qualification  of  this  rule  is  found 
in  certain  decisions.  In  Melledge  v. 
Boston  Iron  Oo.,  5  Gush.  (Mass.)  158, 
s.  c.  51  Am.  Dec.  59,  it  was  decided 
that  a  corporation  may  adopt,  for  the 
purpose  of  signing  their  notes,  the 
name  of  a  mercantile  firm,  so  as  to 
bind  the  corporation  by  notes  so 
signed;  and  such  adoption  may  be 
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inferred  from  corporate  acts,  or  from 
the  acts  and  statements  of  the  agents 
and  the  silent  acquiescence  of  the  cor- 
poration, no  vote  appearing  on  their 
records  to  limit  the  powers  of  their 
agents  in  this  respect.  The  notes  in 
this  case  were  signed  "  Horace  Gray 
&Co.,"  and  were  given  for  coal  de- 
livered to  the  Boston  Iron  Company. 
Upon  this  point  Shaw,  0.  J.,  held  to 
be  correct  certain  instructions  of  the 
court  below,  the  effect  of  which  he 
stated  to  be  that,  "  the  corporate 
name  not  appearing  on  the  notes,  and 
the  notes  not  disclosing  any  agency, 
but  signed  Horace  Gray  and  Com- 
pany, constituted  prima /acie  evidence 
that  those  were  the  notes  of  Horace 
Gray  and  Company,  and  not  of  the 
Boston  Iron  Company ;  and,  standing 
alone,  would  warrant  and  require  the 
direction  that  Horace  Gray  and  Com- 
pany, and  not  the  Boston  Iron  Com- 
pany, were  bound  by  them ;  but  that 
this  evidence  might  be  rebutted  and 
controlled  by  proof  aliunde  that  they 
were  in  fact  the  notes  of  the  Boston 
Iron  Company,  because  executed 
under  a  name  adopted  and  sanctioned 
by  them  as  indicative  of  their  con- 
tracts, and  it  may  be  added,  in  sat- 
isfaction of  their  debt."  Ibid.,  174. 
See  also  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (N.  Y,)  27;  Med  way 
Cotton  Manufactory  v.  Adams,  10 
Mass.  360;  Mead  v.  Keeler,  24  Barb. 
(N.  Y.)  20;  Eowe  v.  Table  Mountain 
Water  Co.,  10  Cal.  441. 


GENERAL  PRINCIPLES.     [4  Thomp.  Corp.  §  5028. 


on  account  of  the  principal.  This  liability  is  said  to  arise 
under  three  states  of  fact:  1.  Where  the  agent  has  made  a 
fraudulent  representation;  2.  Where  the  agent  has  no  author- 
ity and  knows  it,  but  nevertheless  undertakes  to  act  for  the 
principal,  although  he  intends  no  fraud; ^  3.  Where  acting 
as  agent  under  a  bona  fide  belief  that  he  has  authority,  while 
in  point  of  fact  he  has  no  authority,  and  therefore  acts  under 
an  innocent  mistake.^    As  the  liability  of  the  agent  or  officer 


*  The  distinction  between  repre- 
sentations under  this  state  of  facta 
and  the  foregoing  would  seem  to  be 
very  unsubstantial,  if  indeed  there  be 
any  whatever.  Eandell  v.  Trimen, 
18  0.  B.  786. 

'  Story  on  Agency,  §  264 ;  Wharton 
on  Agency,  §  524,  et  seg.;  Evans  on 
Agency,  302.  Where  the  agent  dis- 
closes his  authority  fully  and  acts  in 
good  faith,  he  is  exonerated.  Jefts  v. 
York,  10  Gush.  (Mass.)  392 ;  Sinclair 
V.  Jackson,  8  Cow.  (N.  Y.)  543,  585; 
Ogden  V.  Eaymond,  22  Conn.  379; 
8.  c.  58  Am.  Dec.  429;  McOurdy  v. 
Rogers,  21  Wis.  197 ;  s.  c.  91  Am.  Dec. 
468 ;  Story  on  Agency,  §  265.  And  if 
the  authority  which  once  existed  has, 
without  the  knowledge  of  the  agent, 
been  revoked  by  death  or  otherwise, 
he  is  not  bound.  Smout  v.  Ilbery, 
10  Mees.  &  W.  1.  There  being  mala 
fides,  on  the  part  of  a  person  profess- 
ing to  act  as  agent,  there  is  no  doubt 
that  an  action  on  the  case  for  the 
deceit  would  lie.  Crompton,  J.,  in 
Collen  V.  Wright,  7  El.  &  Bl.  301,  314; 
Pasley  v.  Freeman,  3  T.  E.  51 ;  Story 
on  Agency,  §  264.  When  one  who 
has  no  authority  to  act  as  the  agent 
of  another  assumes  so  to  act,  and 
makes  either  a  deed  or  a  simple  con- 
tract in  the  name  of  the  other,  he  is 
not  personally  liable  on  the  covenants 
in  the  deed,  or  on  the  promise  in  the 
simple  contract,  unless  it  contain  apt 
words  to  charge  him  personally.  Per 
Metcalf,  J.,  Abbey  ii.  Chase,  6  Cush. 


(Mass.)  54;  citing  Stetson  v.  Patten, 
2  Me.  358;  «.  c.  11  Am.  Dec.  Ill; 
Ballou  B.Talbot,  16  Mass.  461;  s.  c, 
8  Am.  Dec.  146;  Delius  v.  Caw- 
thorn,  2  Dev.  (N.  0.)  90.  See  also 
Hopkins  v.  Mehaffy,  11  Serg.  &  E. 
(Pa.)  126;  Townsend  v.  Corning,  23 
Wend.  (N.  Y.)  435;  Townsend  v. 
Hubbard,  4  Hill  (N.  Y.),  351.  In 
other  words,  the  law  will  not  make  a 
contract  between  two  persons  where 
none  was  intended  as  between  them. 
Jenkins  v.  Hutchinson,  13  Ad.  &  El. 
(N.  s.)  744;  Lewis  v.  Nicholson,  18 
Ad.  &  El.  (N.  s.)  503.  Contra,  Dusen- 
bury  V.  EUis,  3  John.  Cas.  (N.  Y.)  70; 
g.  c.  2  Am.  Dec.  144 ;  Eoberts  v.  But- 
ton, 14  Vt.  195;  Eoyce  v.  Allen,  28 
Vt.  234;  Meech  v.  Smith,  7  Wend. 
(N.  Y.),  315;  White  v.  Skinner,  13 
Johns.  (N.  Y.)  307;  s.  c.  7  Am.  Dec. 
381;  Palmer  v.  Stephens,  1  Denio 
(N.  Y.),  471.  These  decisions  are 
somewbat  anomalous,  and  shaken  by 
later  authority.  Selden,  J.,  in  White 
V.  Madison,  26  N.  Y.  117,  123.  As 
stated  by  the  same  learned  justice 
(Walker  v.  Bank  of  New  York,  9 
N.  Y.  582,  587),  they  are  made  con- 
sistent with  the  general  theory  of  con- 
tracts, by  striking  out,  or  regarding 
as  stricken  out,  all  that  portion  of  the 
signature  which  the  agent  wrote  with- 
out authority.  Said  he :  "  Misrepre- 
sentation and  imposition  lie  at  the 
foundation  of  the  doctrine.  It  clearly 
does  not  extend  to  cases  where  there 
is  no  mistake,  misrepresentation,  or 
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of  a  corporation  upon  written  contracts  is  determined  exclu- 
sively by  the  legal  construction  to  be  put  upon  language  used 
in  each  case,  it  will  not  be  surprising  to  find  more  or  less  con- 
flict, real  and  apparent,  in  this  class  of  decisions.  The  prin- 
ciples of  construction  applicable  to  cases  of  this  kind  will  be 
illustrated  by  a  variety  of  decisions. 


deception  as  to  any  matter  of  fact, 
although  for  some  legal  reason  the 
principal  may  not  be  bound."  But 
in  the  view  of  at  least  one  other  court, 
contracts  may  be  thus  treated  where 
the  agent  has  acted  bona  fide.  See 
Weare  v.  Gove,  44  N.  H.  196.  ,This 
would,  of  course,  leave  the  contract 
with  the  agent's  own  name  subscribed 
to  it  as  the  contracting  party.  The 
rule  therefore  would  necessarily  be 
limited  to  written  contracts  and  to 
those  where  the  agent  has  subscribed 
his  own  name  as  well  as  that  of  his 
principal.  It  would  also  seem  to  be 
necessary  that  the  language  of  the 
agent,  stripped  of  what  he  had  no 
right  to  place  there,  should  import  an 
engagement  to  bind  himself  person- 
ally; otherwise  he  would  not  be  so 
bound.  Moor  v.  Wilson,  26  N.  H. 
332.  Otherwise  the  agent  will  be  lia- 
ble in  an  action  on  the  case.  Moor 
V.  Wilson,  supra;  Johnson  v.  Smith, 
21  Conn.  627,  634,  per  Church,  0.  J. 
If  the  language  of  the  contract  admits 
of  the  construction  that  it  is  the  per- 
sonal undertaking  of  the  agent,  he 
may  be  held  personally  liable  in  an 
action  upon  the  contract  as  his  own, 
Jones  V.  Downman,  4  Ad.  &  El.  (n.  s.) 
235;  reversed  in  Dowman  v.  Will- 
iams, 7  Ad.  &  El.  (N.  B.)  103,  be- 
cause, in  the  opinion  of  the  court  of 
exchequer,  the  contract  imported  only 
an  undertaking  by  the  defendant  as 
agent;  Kennedy  v.  Gouveia,  3  Dowl. 
&  Ry.  503.  Where  one  acts  simply 
without  authority,  and  the  contract 
does  not  contain  terms  to  charge  him 
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personally,  a  class  of  cases  decide 
and  perhaps  on  principle  the  general 
rule  ought  to  be,  that  the  person  pro- 
fessing to  act  as  agent  will  be  liable 
to  the  person  with  whom  the  contract 
was  made,  in  a  special  action  upon  the 
case.  Long  v.  Colburn,  11  Mass.  97 ; 
s.  c.  6  Am.  Dec.  160;  Ballou  v.  Talbot, 
16  Mass.  461 ;  ».  c.  8  Am.  Dec.  146 ; 
Jefts  V.  York,  4  Cush.  CMass.)  371; 
«.  c.  50  Am.  Dec.  791 ;  10  Oush.  (Mass. ) 
392;  Moor  v.  Wilson,  26  N.  H.  332  r 
Noyes  v.  Loring,  55  Me.  408 ;  McCurdy 
V.  Rogers,  21  Wis.  197 ;  s.  c.  91  Am. 
Dec.  468 ;  ante,  §  2971.  Notwithstand- 
ing intimations  of  the  English  courts 
in  earlier  cases  as  to  the  liability  of 
the  agent  in  cases  like  these  under 
discussion,  in  a  special  action  on  the 
case  (see  Polhill  v.  Walter,  3  Barn.  & 
Adol.  114 ;  Jenkins  v.  Hutchinson,  13 
A.d.  &  El.  (n.  b.)  744),  what  was  in- 
timated in  Lewis  v.  Nicholson,  18  Ad. 
&  El.  (N.  6.)  503,  viz.,  that  the  agent 
impliedly  contracts  as  to  the  exist- 
ence of  his  authority,  and  that,  for  a 
breach  of  this  implied  warranty,  may 
be  held  liable,  is  now  the  settled  law 
of  England.  Collen  v.  Wright,  7  El.  & 
B.  301 ;  8.  c.  8  El.  &  Bl.  647 ;  Cherry 
V.  Colonial  Bank,  L.  R.  3  P.  C.  14 ; 
8.  c.  Thomp.  Off.  Corp.  14 ;  Speddiiig 
V.  Nevell,  L.  R.  4  C.  P.  212;  Godwin 
V.  Francis,  L.  R.  5  C.  P.  295;  Rich- 
ardson V,  Williamson,  L.  R.  6  Q.  B. 
276.  And  this  principle  has  taken 
root  in  this  country :  White  v.  Madi. 
son,  26  N.  Y.  117 ;  Dung  v.  Parker,  52 
N.  Y.  494;  Baltzen  v.  Nicolay,  53 
N.  Y.  467. 
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§  5029.  Presumption  of  Authority  and  Regularity  of 
Corporate  Acts. — A  very  extensive  principle  in  the  law  of 
corporations,  applicable  to  every  kind  of  written  contract  exe- 
cuted ostensibly  by  the  corporation,  and  to  every  kind  of  act 
done  by  its  officers  and  agents  in  its  behalf,  is  that,  where  the 
officer  or  agent  is  the  appropriate  officer  or  agent  to  execute 
a  contract,  or  to  do  an  act  of  a  particular  kind,  in  behalf  of 
the  corporation,  the  law  presumes  a  precedent  authorization, 
regularly  and  rightfully  made,  and  it  is  not  necessary  to  pro- 
duce evidence  of  such  authority  from  the  records  of  the  cor- 
poration.' Under  the  operation  of  this  principle,  a  deed  or 
mortgage,  purporting  to  have  been  executed  by  a  corporation, 
which  is  signed  and  acknowledged  in  its  behalf  by  its  presi- 
dent and  secretary,  will  be  presumed  to  have  been  executed 
by  its  authority.^  It  follows  from  this  principle  that  where  a 
mortgage  is  given  by  a  corporation  to  secure  a  debt  which  it 


'  The  leading  case  on  this  principle 
is  Bank  of  United  States  v.  Dandridge, 
12  Wheat.  (U.  S.)  64,  where,  notwith- 
standing a  forcible  dissent  from  Chief 
Justice  Marshall,  the  principle  laid 
down  by  the  court  met  with  immedi- 
ate recognition,  and  has  been  steadily 
adhered  to  by  American  courts  from 
that  time  to  this.  That  principle  is 
sufficiently  expressed  by  the  follow- 
ing extract  from  the  opinion  of  the 
court:  "  We  do  not  admit,"  said  Mr. 
Justice  Story,  "as  a  general  proposi- 
tion, that  the  acts  of  a  corporation, 
although  in  all  other  respects  rightly 
transacted,  are  invalid  merely  from 
the  omission  to  have  them  reduced  to 
writing,  unless  the  statute  creating  it 
makes  such  writing  indispensable  as 
evidence  to  give  them  an  obligatory 
force.  If  the  statute  imposes  such  a 
I'estriction,  it  must  be  obeyed;  if  it 
does  not,  then  it  remains  for  those 
who  assert  the  doctrine  to  establish 
it  by  the  principles  of  the  common 
law  and  by  decisive  authorities.  None 
such  have,  in  our  judgment,  been  pro- 
duced.   By  the  general  rules  of  evi- 


dence, presumptions  are  continually 
made,  in  cases  of  private  persons,  of 
acts  even  of  the  most  solemn  nature, 
when  those  acts  are  the  natural  re- 
sult or  necessary  accompaniment  of 
other  circumstances."  Ibid.  69,  70. 
See  also  M'OuUoch  v.  Eagle  Ins.  Co., 
1  Pick.  (Mass.)  278;  Episcopal  Char- 
itable Society  v.  Episcopal  Church,  1 
Pick.  (Mass.)  372;  Salem  Bank  v. 
Gloucester  Bank,  17  Mass.  1 ;  s.  c.  9 
Am.  Dec.  Ill ;  Foster  v.  Essex  Bank, 
17  Mass.  479;  s.  c.  9  Am.  Dec.  168; 
Trott  V.  Warren,  11  Me.  227 ;  All  Saints' 
Church  V.  Lovett,  1  Hall  (N.  Y.), 
191;  United  States  v.  Amedy,  11 
Wheat.  (U.  S.)  392. 

»  Gorder  v.  Plattsmouth  Canning 
Co.,  36  Neb.  548;  «.  c.  54  N.  W.  Eep. 
830 ;  New  England  Wiring  &c.  Co.  v. 
Farmington  Electric  Light  &c.  Co.,  84 
Me.  284;  s.  c.  24  Atl.  Eep.  848.  So, 
in  case  of  a  mortgage  executed  by  the 
president,  secretary,  and  treasurer,  to 
secure  a  debt  within  the  power  of  the 
corporation  to  create:  Eureka  Iron 
&c.  Works  V.  Bresnahan,  60  Mich. 
332. 
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has  the  power  to  contract,  the  mortgagee,  advancing  the  money 
in  good  faith,  is  not  bound  to  look  beyond  the  mortgage  for 
the  authority  of  its  execution.*  In  like  manner,  all  loans  and 
discounts,  made  by  the  officers  of  an  incorporated  bank,  will 
be  presumed  to  have  been  made  by  the  directors,  until  the 
contrary  is  shown  by  the  party  impeaching  such  a  transac- 
tion.'' So,  where  the  governing  statute  designates  the  presi- 
dent and  cashier  as  the  officers  to  sign  contracts  for  a  banking 
association,  their  signatures  become  presumptive,  if  not  con- 
clusive, evidence  that  a  contract,  so  signed,  is  that  of  the 
corporation;  and  third  persons  may  safely  rely  upon  the  pre- 
sumption.' So,  proof  of  the  signatures  of  the  officers  of  a 
corporation  to  a  release  under  seal,  purporting  to  have  been 
executed  by  the  corporation,  is  prima  facie  evidence  of  its 
due  execution.*  So,  where  an  undertaking  on  appeal,  purport- 
ing to  have  been  executed  by  the  corporation  as  surety,  was 
signed  by  its  second  vice-president  and  its  assistant  secretary, 
with  the  corporate  seal  affixed,  the  authority  of  the  officers  to 
execute  the  instrument  was  presumed,  in  absence  of  evidence 
to  the  contrary.* 

§  5030.  Parol  Evideuce  to  Show  Whether  Corporation  or 
Agent  Bound.  —  According  to  a  numerous  class  of  holdings, 
where  it  is  uncertain  from  the  face  of  the  instrument  whether 
it  was  intended  to  bind  the  principal  or  the  agent,  parol  evi- 
dence is  admissible  to  explain  the  latent  ambiguity,  and  to  aid 
in  the  interpretation."    The  rule  which  thus  admits  parol  evi- 

'  Manhattan  Hardware  Co.  v.  Pha-  of  officers  of  a  corporation,  organized 

len,  128  Pa.  St.  110;  s.  c.  18  Atl.  Eep.  under  the  statutes  of  the  State  where- 

428;    Manhattan    Hardware    Co.    v.  in  they  are  made,  will  be  presumed 

Eoland,  128  Pa.  St.  119 ;  s.  c.  18  Atl.  to  have  been  made  in  pursuance  of 

Eep.  429.  their"  authority  derived  under  such 

*  Bank  Commissioners  v.  Bank  of  statutes,  rather  than  of  that  derived 
Buffalo,  6  Paige  (N.  Y.),  497.  from  a  foreign  incorporation  under 

'  Gillett   V.    Campbell,    1    Denio  the  same  name,  see  Dean  v.  La  Motte 

(N.  Y.),  520.  Lead  Co.,  59  Mo.  523. 

•  Josey  V.  Wil.  &c.  R.  Co.,  12  Rich.  «  Smith  v.  Alexander,  31  Mo.  193 ; 
L.  (S.  C.)  134.  Shuetz  v.  Bailey,  40  Mo.  69;  Musser 

'  Gutzeil  V.  Pennie,  95  Cal.  598;     v.  Johnson,  42  Mo.  74;  McOlellan  v. 
».  c.  30  Pac.  Rep.  836.    That  contracts     Reynolds,    49    Mo.    312;    Turner   v. 
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dence  to  explain  such  an  ambiguity  on  the  face  of  the  instru- 
ment, is  frequently  applied  in  the  case  of  negotiable  instruments,^ 
although  there  seems  to  be  more  difficulty  in  applying  it  in 
such  cases,  after  the  instrument  has  passed  into  the  hands  of 
a  bona  fide  taker  for  value.  The  rule  seems  to  be  equally  appli- 
cable to  sealed  instruments.  When,  therefore,  C,  the  president 
of  a  corporation,  executed  his  personal  bond  to  secure  advances^ 
not  exceeding  $100,000,  to  be  made  to  him  on  certain  condi- 
tions therein  mentioned,  and  also  a  mortgage  by  the  corporation, 
wherein  the  counsel  who  prepared  the  same  described  the  in- 
dividual obligations  of  C.  as  the  liability  to  be  secured,  instead 
of  the  debt  of  the  company, —  it  was  held  that  parol  evidence 
was  admissible  to  show  that  it  was  the  debt  of  the  corporation, 
and  not  that  of  C,  which  was  intended  to  be  secured  by  the 
mortgage.^  So,  where  the  agent  of  the  corporation  signed -his 
name  to  an  obligation  to  pay  money,  with  his  private  seal 
aflBxed,  it  was  held  that,  although  the  instrument  did  not  be- 
come the  covenant  of  the  corporation,  yet  it  was  evidence  of  a 
contract,  on  proof  of  the  agency.'  But  the  principle  extends 
only  to  what  is  called  by  writers  upon  evidence  a  latent  ambigu- 
ity. If  the  contract  plainly  shows,  on  its  face,  that  either  the 
agent  or  the  corporation  was  intended  to  be  bound,  it  is  a 
violation  of  the  principle  to  admit  parol  evidence  to  contra- 
dict the  terms  of  the  instrument.  This  doctrine  is  frequently 
expressed  by  saying  that  parol  evidence  is  not  admissible  to 
explain  a  latent  ambiguity, — the  real  meaning  being  that  parol 
evidence  is  not  admissible  to  raise  au  ambiguity  where  none 


Thomas,  10  Mo.  App.  338,  342;  Klos-  iams,  104  TJ.  S.  93,  97;  1  Dan.  Neg. 
termann  v.  Loos,  58  Mo.  290;  Wash-  Insts.,  §  418.  Parol  evidence  admissi- 
ington  Mutual  Fire  Ins.  Co.  v.  St.  ble  to  explain  misnomer  of  corpora- 
Mary's  Seminary,  52  Mo.  480 ;  Frank-  tion,  under  proper  averments  in  the 
lin  Avenue  &c.  Inst.  v.  Board  of  Edu-  pleadings,  in  an  action  on  a  promis- 
cation,  75  Mo.  408,  411.  Bory  note:  Bank  of  Tenn.  v.  Burke,  1 

1  Haile  v.  Peirce,  32  Md.  327,  331;  Ooldw.  (Tenn.)  623. 
«.  c.  3  Am.  Rep.  139 ;  Klostermann  v.  '  Jones  v.  Guaranty  &c.  Co.,  101 

Loos,  58  Mo.  290,  292;  Hood  v.  Hal-  U.  S.  622, 

lenbeck,  7  Hun  (N.  Y.),  367;    Me-  '  Osborne  ti.  High  Shoals  &c.  Man. 

chanics'  Bank  v.  Bank  of  Columbia,  5  Co.,  5  J.  L.  (N.  0.)  177. 
Wheat.  (U.  S.)  326;  Metcalf  v.  Will- 
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exists.  For  instance,  parol  evidence  is  not  admissible  to 
charge  a  corporation,  on  a  negotiable  promissory  note  signed 
by  its  president  in  his  own  name,  where  there  is  nothing  on 
the  face  of  the  instrument  to  indicate  the  capacity  in  which  he 
signed.'  It  must  also  be  borne  in  mind  that,  in  strictness  at 
least,  it  is  necessary,  in  order  to  cast  off  the  prima  facie  liabil- 
ity of  the  officer  or  agent  who  has  executed  the  instrument, 
and  to  throw  the  liability  upon  the  corporation,  to  prove  some- 
thing more  than  would  be  necessary  in  the  case  of  an  agent 
of  an  individual,  seeking  to  exonerate  himself  and  to  charge 
his  principal.  Thus,  it  has  been  held,  in  an  action  against 
an  individual  on  notes  which  he  has  signed  with  the  addition 
of  the  word  "Pres."  to  his  name,  that  the  defendant,  in  order 
to  overcome  his  prima  facie  personal  liability,  must  not  only 
show  that  he  executed  the  notes  on  behalf  of  the  corporation 
of  which  he  is  president,  and  that  plaintiff  knew  this,  but  also 
that  the  debt  evidenced  by  them  was  one  that  the  corporation 
had  power  to  contract,  and  that  it  authorized  him  to  contract 
it.'' 

§  6031.  Some  Illustrations  of  the  Foregoing  Doctrine. — 

A  promissory  note  ran  thus:  "Four  months  after  date,  we,  the  presi- 
dent and  directors  of  the  Dulaney's  Valley  and  Sweet- Air  Turnpike 
Company,  of  Baltimore  county,  promise  to  pay  to  William  P.  Peirce, 
or  order,  $1,000,  with  interest,  for  value  received."  It  was  signed 
by  C.  T.  H.,  president,  J.  N.  H.  and  J.  G.  D.,  directors,  and  E.  R.  S., 
secretary.  In  an  action  on  the  note,  it  was  held  that  parol  evidence 
was  admissible  to  show  that  the  makers  of  the  note  signed  it  as 
agents  of  the  company,  and  not  as  individuals,  and  that  the  note 
was  accepted  as  the  note  of  the  company.*  By  a  written  agreement 
stated  to  be  between  a  corporation  and  the  plaintiff,  the  defendants 
describing  themselves  as  "we,  the  undersigned  three  directors," 
agreed  to  repay  500  l.  advanced  by  the  plaintiff  "to  the  company." 
The  agreement  was  signed  by  the  plaintiff  and  the  three  directors, 
but  not  in  behalf  of  the  company,  nor  was  the  company's  seal 

'  Sparks  v.  Dispatch  Transfer  Co.,  v.  Boutell,  45  Minn.  21 ;  s.  c.  47  N.  W. 

104  Mo.  531 ;  s.  c.  24  Am.  St.  Eep.  Rep.  261. 
351 ;  15  S.  W.  Rep.  417.  *  Haile  v.  Peirce,  32  Md.  327;  ».  c. 

"  Brunswick-Balke-CoUender    Co,  S  Am.  Bep.  139. 
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attached.     Parol  evidence  was  admitted  to  explain  the  ambiguity, 
and  the  directors  were  held  personally  liable  thereon.^ 

§  5032.  Parol  Evidence  Admissible  to  Charge  Undisclosed 
Principal.  —  Another  branch  of  this  doctrine,  applicable  to 
simple  contracts  in  writing  other  than  negotiable  instruments,  but 
not  applicable  to  negotiable  or  to  sealed  instruments,  is  that,  where 
the  contract,  in  point  of  fact,  is  executed  by  an  agent  on  behalf 
of  an  undisclosed  principal,  the  fact  that  it  was  so  executed 
may  be  proved  by  parol  evidence,  so  as  to  charge  the  undis- 
closed principal,  but  not  for  the  purpose  of  releasing  the 
agent.  The  rule  is  thus  stated  in  an  authoritative  English 
work:  "The  rule  of  law  as  to  simple  contracts  in  writing, 
other  than  bills  and  notes,  is  that  parol  evidence  is  admissible 
to  charge  unnamed  principals,  and  so  it  is  to  give  them  the 
benefit  of  the  contract;  but  it  is  inadmissible  for  the  purpose 
of  discharging  the  agent,  who  signs,  as  if  he  were  principal,  in 
his  own  name.  And  the  rule  of  law  is  reasonable;  for  in  the 
two  former  cases  the  evidence  is  consistent  with  the  instru- 
ment, for  it  admits  the  agent  to  be  entitled  or  bound,  but  in 
the  latter  case  such  evidence  would  be  inconsistent  with  the 
terms  of  the  instrument.""  In  a  case  in  the  Court  of  Appeals 
of  New  York,  the  authorities  on  this  subject  are  reviewed,  and 
the  rule  thus  stated  by  Andrews,  J:  "The  plaintiff  invokes 
in  his  behalf  the  doctrine  that  must  now  be  deemed  to  be  the 
settled  law  of  this  court,  and  which  is  supported  by  high 
authority  elsewhere,  that  a  principal  may  be  charged  upon  a 
written  parol  executory  contract,  entered  into  by  an  agent  in 
his  own  name,  within  his  authority,  although  the  name  of  the 
principal  does  not  appear  in  the  instrument  and  was  not  dis- 
closed, and  the  party  dealing  with  the  agent  supposed  that  he 
was  acting  for  himself;  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be  in  writing,  as  to 
those  where  a  writing  is  not  essential  to  their  validity."* 

»  McCollin  V.  Gilpin,  5  Q.  B.  Div.  '  Briggs  v.  Partridge,  64  N.  Y.  357 ; 

390;  8.  c.  28  Week.  Eep.  813;  6  Q.  B.  s.  c.  21  Am.  Eep.  617.    And  see  as 

Div.  516 ;  29  Week.  Eep.  408,  confirming  this  doctrine,  Wharton  on 

'  Byles  on  Bills,  38.  Agency,  §"296;  Lerned  v.  Johns,  9 
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§  5033.  When  Neither  Corporation  nor  Agent  Bound. — 

There  is  another  class  of  cases,  where  the  intent  of  the  parties 
to  the  instrument  was  to  bind  the  corporation,  and  where  all 
of  the  parties  acted  under  the  common  mistake  that  the  corpo- 
ration would  be  bound  by  the  instrument.  Thus,  if  a  school 
director,  in  his  official  character,  signs  a  promissory  note, 
for  the  purpose  of  raising  money  to  build  a  school-house,  under 
the  impression,  participated  in  by  the  payee  of  the  note,  that 
the  law  allows  a  sub-district  to  borrow  money  for  such  a  pur- 
pose, whereas  such  is  not  the  fact,  —  the  director  who  signs 
the  note  will  not  render  himself  personally  liable,  although 
the  district  is  not  liable.^  This  is  an  exception  to  the  general 
rule  that  an  agent  who  executes  a  contract,  for  a  principal  in- 
capable of  responding  to  its  obligations,  renders  himself  liable 
personally.  In  a  leading  case,  reviewing  the  authorities  and 
discussing  the  general  principles  applicable  to  the  liability  of 
agents,  Mr.  Baron  Alderson  classified  their  liability  as  follows: 
1.  Where  the  agent  makes  a  fraudulent  representation  of  his 
authority  with  intent  to  deceive;  2.  Where  he  has  no  author- 
ity and  knows  it, but  nevertheless  makes  the  contract  as  having 
such  authority;  3,  Where,  not  having  in  fact  authority  to 
make  the  contract  as  agent,  he  yet  does  so  under  the  bona  fide 
belief  that  such  authority  is  vested  in  him, — as  in  case  of  an 
agent  acting  under  a  forged  power  of  attorney,  which  he  be- 
lieves to  be  genuine,  and  the  like.  The  learned  judge 
remarked:  "On  examination  of  the  authorities,  we  are  satis- 
fied that  all  the  cases  in  which  the  agent  has  been  held  per- 
sonally responsible  will  be  found  to  arrange  themselves  under 
one  or  other  of  these  three  classes.     In  all  of  them  it  will  be 

Allen  (Mass.),  419,  421:  Trueman  v.  (Pa.)  79,91;  Browning  v.  Provincial 

Loder,  11  Ad.  &  El.  589;  Dykers  v.  Ins.  Co.,  L.  E.  5  P.  0.  263;  Cakler  v. 

Townsend,  24  N.  Y.  57,  61;  Coleman  Dobell,  L.  E.  6  C.  P.  486;  Story  on 

V.  First  Nat.  Bank,  53  N.  Y.  393;  Ford  Agency,  §  160  a.    But  parol  evidence 

V.  Williams,  21  How.  (U.  S.)  287, 289;  cannot  be  given  by  the  person  so  exe- 

Huntington  v.  Knox,  7  Oush.  (Mass.)  outing  the  contract  in  his  own  name 

371 ;   Eastern  E.  Co.  v.  Benedict,  5  for  another,  to  discharge  himself  from 

Gray  (Mass.),  561,  566;  s.  c.  66  Am,  liability  when  sued  on  it.    Higgins  v. 

Dec.  384 ;  Hubbert  v.  Borden ,  6  Whart.  Senior,  8  Mees.  &  W.  834. 

'  Humphrey  v.  Jones,  71  Mo.  62. 
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found  that  he  has  either  been  guilty  of  some  fraud,  has  made 
some  statement  which  he  knew  to  be  false,  or  has  stated  as 
true  what  he  did  not  know  to  be  true, —  omitting  at  the  same 
time  to  give  such  information  to  the  other  contracting  party 
as  would  enable  him,  equally  with  himself,  to  judge  as  to  the 
authority  under  which  he  proposed  to  act."^  It  is  in  virtue 
of  the  third  of  the  above  rules  that  the  agent  is  exonerated  in 
the  cases  we  are  considering.^  In  such  a  case,  justice  might 
not  be  defeated;  for  the  school  district,  having  received  the 
benefit,  might  possibly  be  bound  on  an  implied  assumpsit,  — 
at  least  it  would  if  a  private  corporation.' 

§  5034.  Sufficient  if  Agency  Appears  in  the  Body  of  the 
Instrument.  —  If  it  appears  in  the  body  of  the  instrument 
that  the  signer  undertakes  for  another  and  not  for  himself,  he 
will  not  be  liable,  although  he  may  sign  in  such  a  form  as 
would  otherwise  import  an  individual  liability.*  Thus,  if, 
in  the  body  of  a  sealed  instrument,  the  covenants  are  stated  to 
be  made  by  a  corporation  directly  with  the  plaintiff,  without 
the  agency  of  any  one,  and  the  person  signing  is  not  named 
therein,  but  signs  the  instrument  and  seals  it  with  his  own 
seal,  as  president  of  the  corporation,  and  on  its  behalf,  an 
action  cannot  be  sustained  upon  it  against  him  individually.' 
So,  where  the  undertaking  was:  "We,  two  of  the  directors  of 
the  Ark  Life  Assurance  Society  by  and  on  behalf  of  the  said 
society,  do  hereby  promise  to  pay,"  etc.,  and  was  signed, 
Charles  Nicholson,  H.  Wood,  —  it  was  held  that  the  signing 
directors  were  not  liable  personally.*  So,  where  the  instru- 
ment ran:  "Three  months  after  date,  we  jointly  promise  to 
pay  for  value  received  in  stock  on  account  of  the  L.  &  B.  Com- 
pany," and  was  signed  by  the  names  of  three  directors  of  the 
company  with  the  word  "  directors"  affixed  to  their  names,  it 

>  Smout  V.  Ilbery,  10  Mees.  &  W.  1.  510;  Hopkins  v.  Mehaffy,  11  Serg.  & 

'  Humphrey  v,  Jones,  71  Mo.  62;  K.  (Pa.)  126;  recognized  in  Abrams  v. 

citing  Smout «.  Ilbery,  as  above  given,  Musgrove,  12  Pa.  St.  292,  295. 

'  Post,  §  5181.  '  Hopkins  v.  Mehaffy,  supra. 

'  McDonough    v.    Templeman,    1  •  Aggs  v,  Nicholson,  1  Hurlst.  & 

Har.  &  J.  (Md.)156;  «,  c.  2  Am,  Dec.  N.  165. 
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was  ruled  (Crompton  and  Willes,  JJ.,  doubting)  that  the  di- 
rectors were  not  personally  liable.  Coleridge,  J.,  said:  "Any 
one  reading  such  a  note  and  bringing  to  it  the  ordinary 
knowledge  which  must  be  presupposed,  would  assuredly  con- 
clude that  the  note  was  made  by  the  defendants  as  ofi&cers, 
and  not  as  individuals:  They  promise  on  account  of  the  com- 
pany, they  sign  as  directors,  and  their  signature  is  counter- 
signed by  a  secretary."^ 

§  5035.  Instrument  Effective  to  Convey  Personalty, 
thougb  not  Realty.  —  Applying  the  well-understood  doctrine 
that  an  instrument  of  writing,  although  entire  in  form,  may 
be  good  in  part  and  void  in  part,  it  has  been  held  that  such  an 
instrument  may  be  a  good  and  sufficient  conveyance  of  one 
species  of  property  embraced  therein,  though  possibly  not 
effective  to  pass  another  species.  Hence,  where  the  directors 
of  a  corporation  authorized  its  treasurer  to  make  an  assign- 
ment of  all  its  property,  real  and  personal,  and  he  executed  a 
deed  of  assignment,  under  his  own  name  and  seal,  it  was  held 
that  this,  if  accepted,  would  be  sufficient  to  pass  title  to  the 
personal  property;  but  whether  it  would  pass  title  to  the  real 
property,  the  court  declined  to  give  an  opinion.* 

§  5036.  Effect  of  Knowledge  of  Corporate  Reg'ulatlons 
and  TJsagres.  —  Where  a  party  contracts  with  a  corporation  in 
respect  of  its  public  duties,  such  as  carrying  him  as  a  pas- 
senger, and  the  party  so  contracting  knows  of  a  regulation, 
practice,  or  interpretation  of  the  corporation  restricting 
such  contract,  such  regulation,  practice,  or  interpretation  is 
deemed  to  enter  into  the  contract  and  to  form  a  part  thereof; 
because  it  is  in  the  minds  of  both  parties  when  the  contract 
is  made.  If,  therefore,  the  corporation  complies  with  the 
contract,  in  accordance  with  such  known  regulation,  practice, 
or  interpretation,  it  will  not  be  liable  for  a  breach  of  the  con- 
tract, although  its  compliance  may  vary  from  the  strict  letter 

1  Lindus  v.  Melrose,  3  Hurlst.'  &  8  Oow.  (N.  Y.)  31;  Button  v.  Marsh, 
N.  177.    Compare  Hills  v.  Bannister,     L.  E.  6  Q.  B.  361. 

>  Sargent  v.  Webster,  13  Met.  (Mass.)  497 ;  «.  c.  46  Am.  Dec.  743. 
3760 


GENERAL  PKiNciPLES.     [4  Thomp.  Oorp.  §  5037. 

of  the  contract  itself;^  and  the  rule  is  the  same  where  the  terms 
of  the  contract  are  governed  by  a  usage  of  the  corporation,  of 
however  recent  date,  which  has  existed  uniformly  for  a  suf- 
ficient length  of  time  to  raise  a  presumption  that  the  contract 
was  made  with  reference  to  it,  unless  the  attending  circum- 
stances, or  other  facts,  overcome  such  presumption.^ 

§  5037.  Misnomer  of  the  Corporation. — A  misnomer  of 
the  corporation  in  any  species  of  contract,  sealed  or  unsealed, 
will  not  avoid  the  instrument,  where  the  identity  of  the  corpora- 
tion intended  to  be  bound  can  be  made  out  from  the  instru- 
ment itself;*  and  it  has  been  held  that  a  misnomer  of  the 
corporation  may  be  explained  by  parol  evidence,  under  proper 
averments  in  the  pleadings,  in  an  action  by  the  corporation 
on  the  instrument.*  No  doubt,  the  Civil  Code  of  California 
expresses  the  rule  of  the  common  law,  where  it  provides  that 
"the  misnomer  of  a  corporation  in  any  written  instrument 
does  not  invalidate  the  instrument,  if  it  can  be  reasonably 
ascertained  from  it  what  corporation  is  intended." °  If  an 
individual  presumes  to  enter  into  a  contract  by  a  name  other 
than  his  real  name,  his  contract  will  be  none  the  less  binding 
upon  him,  —  at  least  in  equity,  where  it  may,  if  necessary,  be 

'  Martindale  v.  Kansas  City  &c.  E.  provision,  where  a  note  and  mortgage 
Co.,  60  Mo.  508.  See  Wann  v.  Western  intended  to  be  executed  by  a  corpora- 
Union  Tel.  Co.,  37  Mo.  472;  s.  c.  90  tion  were  so  drawn  that  in  the  body 
Am.  Dec.  395 ;  Whitmore  v.  Coats,  14  of  each  instrument  the  corporation 
Mo.  9;  Southwestern  Freight  &c.  Co.  was  correctly  described  as  the  "  Santa 
V.  Standard,  44  Mo.  71 ;  2  Pars.  Contr.  Barbara  Land,  Building,  and  Im- 
■535,  et  seq.  provement  Company,"   whereas,   in 

'  Martindale  v.  Kansas  City  &c.  B.  the  signature  to  the  note,  its  name 

Co.,  60  Mo.  508.    See  Smith  D.Wright,  was  given  as  the  "Santa    Barbara 

1  Caines  (N.Y.),  43;  s.  c.  2  Am.  Dec.  Land  and  Improvement  Company," 

162;  2  Pars.  Contr.  540,  542.    Com-  and  in  the  mortgage  simply  as  tha 

pare  ante,  §  5020.  "  Land  and  Improvement  Company," 

'  Hoboken  &c.  Asso.  v.  Martin,  13  and  both  instruments  were  executed 

N.  J.  Eq.  427 ;  Boisgerard  v.  New  York  by  the  same  officers  as  president  and 

Banking  Co.,  2  Sandf.  Ch.  (N.  Y.)  23 ;  secretary,  and  attested  by  the  corpo- 

Bank  of  Tenn.   v.  Burke,   1  Coldw.  rate  seal, — it  was  held  that  there  could 

<Tenn.)  623.  fee  no  doubt  as  to  wliat  corporation 

*  Bank  of  Tenn.  v.  Burke,  1  Coldw.  had  executed  the  mortgage.    Under- 

(Tenn.)  623.  hill  v.  Santa  Barbara  Land  &c.  Co.,  93 

»  Civ.  Code  Oal.,  §  557.  Under  this  Cal.  300 ;  s.  c.  28  Pac.  Eep.  1049. 
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reformed.  Aud  so,  if  a  corporation  changes  its  name,  whether 
with  or  without  authority  of  law,  and  executes  contracts  in  its 
new  name,  they  will  be  binding  upon  it.  When,  therefore,  a 
corporation  received  a  grant  of  land,  in  its  corporate  name  of 
the  Mount  Palatine  Academy,  aud  afterwards,  having  changed 
its  name  to  the  Judson  College,  gave  a  deed  of  trust  upon  the 
property  in  the  latter  name,  it  was  held  that  the  conveyance 
was  valid.  "The law,"  said  Caton,  J.,  "must  be  the  same  with 
corporations  as  with  individuals.  Should  au  individual  change 
his  name  without  authority  of  law,  or  even  against  law,  and 
give  notes  and  execute  deeds  of  land  held  by  him  under  his 
old  name,  they  would  be  as  obligatory  upon  him  and  as  effec- 
tual in  law  as  if  all  had  been  done  in  his  proper  name."  * 

§  5038.  Promise  to  President  and  Directors  Is  Promise  to 
Corporation.  —  A  promise  to  the  president  and  directors  of  a 
named  corporation,  without  mentioning  such  president  and 
directors  by  name,  is  a  promise  to  the  corporation,  and  a  suit 
is  properly  brought  on  the  promise,  not  in  the  names  of  the 
president  and  directors,  but  in  the  proper  name  of  the  cor- 
poration.^ This  would  seem  to  be  especially  true  of  promises 
made  to  the  trustees  of  religious  corporations;  since  such 
trustees  are  generally  the  body  which  has  been  incorporated,  — 
in  other  words,  they  are  the  corporation.^  So,  where  a  prom- 
issory note  was  executed,  in  form,  to  "the  president  and 
directors  and  company  of  the  Newport  Mechanics'  Manufac- 
turing Company,"  and  the  Newport  Mechanics'  Manufactur- 

'  Mount     Palatine     Academy    v.  time  when  the  lease  waa  made,  the 

Kleinschnitz,  28  111.  133.    So,  a  lease,  railroad  was  owned    by  one  Oster- 

made  to  a  railroad    company  by  a  berg,  and  was  carried  on  under  the 

particular  name,  is  binding,  though  name  of  the  "Eockford,  Rock  Island, 

there  be  no  corporation  of  that  name,  and    St.  Louis    Railroad,   Osterberg 

where  it  appears  that,  at  the  time  of  agent."    It  was  held  that  the  lease 

the  lease,  the  road  was  owned  by  an  was  a  lease  to  Osterberg.    Ecker  v. 

individual,  who  was  carrying  on  the  Chicago  &c.  R.  Co.,  8  Mo.  App.  223. 
business  of  the  road  under  the  name  "  Post,  §  5113 ;  Milford  &c.  Turnp. 

employed  in  the  lease.    Thus,  a  lease  Co.  v.  Brush,  10  Ohio,  111 ;  s.  c.  36 

of  property  was  made  by  one  Fink-  Am.  Dec.  78. 

bine  to  the  Eockford,  Rock  Island,  »  People  ij.Eunkle,  9  Johns.  (N.Y.) 

and  St.  Louis  Railroad  Co.    At  the  147. 
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ing  Company  was  the  true  name  of  the  corporation  to  which 
it  was  intended  to  execute  the  note, — it  was  held  that  the 
variance  was  not  such  as  to  preclude  a  recovery,  in  an  action 
brought  in  the  proper  name  of  the  corporation.^  So,  where 
the  agent  of  an  insurance  company  executed  a  bond  for  the 
faithful  performance  of  his  duties,  whereby  he  and  his  surety 
acknowledged  themselves  to  be  held  and  firmly  bound  unto 
the  directors  of  the  company,  in  the  sum  of  $1,000,  "  to  be 
paid  to  the  said  directors,  their  successors,  or  assigns," — it  was 
held  that  the  bond  was,  in  legal  effect,  a  bond  made  to  the 
company,  and  that  the  company  might  maintain  an  action 
thereon  in  its  corporate  name.  Nor  was  it  necessary,  in 
declaring  upon  the  bond,  to  aver  that  it  was  made  to  the 
plaintiff  by  the  name  and  description  of  the  directors,  etc. 
At  least,  a  declaration  without  this  averment  was  good  after 
verdict.* 

§  5039.  Contracts  with  Individuals  Who  Subsequently 
Org-anize  a  Corporation. — Contracts  whereby  obligations  are 
assumed  toward  individuals  who  subsequently  become  incor- 
porated, rest  upon  a  different  footing  from  contracts  made  on 
behalf  of  an  inchoate  corporation.  The  latter  become  con- 
tracts of  the  corporation  upon  its  coming  into  existence  and 
ratifying  or  adopting  them,  by  accepting  the  benefits  accruing 
from  them,  or  otherwise.*  But,  as  a  corporation  is  a  totally 
distinct  person,  in  contemplation  of  law,  from  all  the  individ- 
uals composing  it,  a  contract  assuming  obligations  in  favor 
of,  or  conveying  property  to,  a  number  of  individuals,  does 
not,  upon  their  becoming  incorporated,  create  an  obligation 
to  the  corporation,  or  a  conveyance  to  it.*  If,  therefore,  an 
individual  owning  a  patent  right  enters  into  a  contract  with  a 
partnership  firm,  whereby  he  agrees  that  the  firm  shall  have 
the  use  and  benefit  of  his  invention,  this  will  confer  no  right 
thereto,  upon  a  corporation   subsequently  organized  by  the 

'  Newport  Mechanics'  Man.  Co.  v.      Ins.  Co.,  6  Hill  (N.  Y.),  476;  s.  c.  41 
Starbird,  10  N.  H.  123;   s.  c.  34  Am.      Am.  Dec.  759. 
Dec.  145.  '  Ante,  §  482;  post,  §  5322. 

'  Bayley  v.  Onondaga  County  &c.  *  Compare  ante,  §§  4759,  5038. 
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partners,  although  the  partners  may  become  its  sole  share- 
holders.' Whether  in  such  a  case  an  assignment,  by  all  the 
individuals  composing  a  partnership  firm,  of  all  the  property 
of  the  partnership,  to  the  corporation,  will  carry  with  it  the 
right  to  use  the  patented  instrument,  must,  of  course,  depend 
upon  the  nature  of  the  license  granted  to  the  partnership.  If 
it  was  a  license  of  a  nature  involving  a  personal  trust,  and 
hence  not  assignable,  it  would  not  be  passed  over  to  the  cor- 
poration without  the  consent  of  the  licensor.^  But  if  a  right 
has  been  assigned  to  the  members  of  a  partnership,  which 
right  is  in  the  nature  of  property,  and  not  a  mere  license  or 
privilege  personal  to  the  members  of  the  firm,  and  they  after- 
wards become  incorporated,  and  assign  all  the  property  of  the 
firm  to  the  corporation,  obviously  the  right  will  pass  with  the 
assignment.  Similarly,  if  goods  are  sold  to  an  individual, 
who  is  doing  business  under  a  corporate  name,  and  long 
afterwards  a  corporation  is  created  by  the  same  name,  by  the 
same  individual  and  others,  the  corporation  will  not  be  liable 
for  the  goods,  in  the  absence  of  a  ratification  or  adoption, 
even  on  the  footing  of  having  been  a  de  facto  corporation  when 
the  goods  were  purchased.* 

1  Locke  V.  Lane,  35  Fed.  Eep.  289. 
'  Such  was  the  conclusion  of  Sage,     point  does  not  seem  to  have  been  well 
J.,  in  the  case  just  cited,  though  the     considered. 

»  Bradley  Fertilizer  Co.  v.  South  Pub.  Co.,  17  N.  Y,  Supp.  587. 
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CHAPTER    CVI. 

SEALED  INSTRUMENTS. 

Art.  I.    When  Corporate  Seal  Necessary  and  When  Not. 
§§  5044-5064. 
II.     Manner  op  Executing   Sealed   Instruments  by 

Corporations.     §§  5069-5098. 
III.     Other  Matters.     §§  5104-5117. 

Article  I.    When  Corporate  Seal  Necessary,  and  When 

Not. 


Section 

5044.  Ancient  rule  that  a  corporation 
could  act  only  by  its  seal. 
Relaxation  of  the  ancient  rule. 
Consequences  of  this  relaxation : 
specific  performance  of  un- 
sealed contracts — Assumpsit 
on  express  or  implied  prom- 
ises. 
Corporations   can  act  without 
seal  whenever  natural  per- 
sons can. 
But  not  where  natural  persons 
cannot. 
6049.  Seal  not  required  in  banking 
transactions. 

5050.  Not  required  in  a  lease. 

5051.  When  corporate  seal  still  neces- 

sary. 
Unsealed    bonds,  deeds,    etc., 

good  in  equity. 
Propriety   of   using    corporate 

seal  on  simple  contracts. 


5045. 
5046. 


5047. 


6048. 


5052. 


5053. 


Section 

5054.  Advantage  of  using  the  corpo- 

rate seal. 

5055.  Power  not  increased  by  use  of 

seal. 

5056.  Effect  of    alteration   of   bonds 

after  issue  by  affixing  seals. 

5057.  Unsealed  instruments  validated 

by  ratification. 

5058.  State  of   the   law  in  England 

on  the  subject   of  corporate 


5059.  In  England  sealing  not  required 
in  case  of  trading  corpora- 
tions. 

6060.  Statutory  requirement  of  seal 
must  be  observed. 

5061.  Appointment  of  corporate  agents 

need  not  be  under'seal. 

5062.  Agreements  to  convey  land. 
6063.  Corporation  may  accept   deed 

by  parol. 
5064.  Answers  in  chancery  cases. 


§  5044.  Ancient  Bule  that  a  Corporation  could  Act  only 
by  its  Seal. — One  of  the  inherent  or  implied  powers  of  a  cor- 
poration at  common  law  was  the  power  to  adopt  and  use  a 
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common  seal.*     By  the  strictness  of  the  ancient  common  law, 
a  corporation  could  express  its  will  only  through  its  seal.* 

§  5045.  Kelaxatlon  of  the  Ancient  Rule.  —  The  ancient  rule 
that  a  corporation  could  act  only  by  its  seaP  has  been 
greatly  relaxed  in  later  times,  if,  indeed,  not  wholly  abrogated. 
As  explained  by  Mr.  Justice  Story  in  a  leading  case,"  the 
necessity  for  this  relaxation  was  early  felt  in  the  management 
of  matters  of  minor  importance,  such  as  the  retention  of  serv- 
ants and  the  like.'  Gradually  the  observance  of  this  formal- 
ity was  dispensed  with,  even  in  the  weightier  concerns  of 
corporate  bodies,  to  such  an  extent  that  the  acts  and  contracts 
of  a  corporate  officer,  within  the  scope  of  his  authority,  though 
not  under  seal,  came  to  be  regarded  as  binding  upon  the  cor- 
poration.*    So  far  as  the  liability  of  the  corporation  upon  such 


1  1  Bla.  Com.  475, 

''  "  For  though  the  particular 
members  may  express  their  private 
consents  to  any  act  by  words,  or 
signing  their  names,  yet  this  does  not 
bind  the  corporation ;  it  is  the  fixing 
of  the  seal,  and  that  only,  which 
unites  the  several  assents  of  the  in- 
dividuals who  compose  the  commu- 
nity, and  makes  one  joint  assent  of 
the  whole."  1  Bla.  Com.  475.  "  The 
ancient  rule  of  the  common  law  was 
that  a  corporation  could  neither  act, 
speak,  nov  whisper  apart  from  the  in- 
strumentality of  its  common  seal." 
Knapp,  J.,  in  Crawford  i;.  Longstreet, 
43  N.  J.  L.  325,  329.  See  also  Bank 
of  United  States  v.  Dandridge,  12 
Wheat.  (U.  S.)  64,  93;  Antipoeda 
Baptist  Church  v.  Mulford,  8  N.  J.  L. 
182, 191 ;  Waller  1).  Bank  of  Kentucky 
3  J.  J.  Marsh.  (Ky.)  201,  202;  Eegent 
V.  WilUams,  9  Gill  &  J.  (Md.)  365; 
s.c.  31  Am.  Dec.  72,  104;  Clark  v. 
Farmers'  &c.  Man.  Co.,  15  Wend. 
(N.  Y.)  256,  258;  Sheffield  School 
Township  v.  Andress,  56  Ind.  157, 
162 ;  Fidelity  Ins.  &c.  Co.  v.  Niven,  5 
Houst.  (Del.)  163;  Kansom  v.  Ston- 
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ington  Savings  Bank,  13  N.  J.  Eq. 
212,  213 ;  Sheehan  v.  Davis,  17  Ohio 
St.  571,  580. 

«  1  Bla.  Com.  475. 

*  Bank  of  Columbia  v.  Patterson's 
Admr.,  7  Cranch  (U.  S.),  299. 

'  See  Attorney-General  v.  Davy,  2 
Atk.  212 ;  Manby  v.  Long,  3  Lev.  107 ; 
Dean  &  Chapter  of  Windsor  v.  Gover, 
2  Saund.  302,  305  d;  citing  4  Henry 
VII.,  6;  13  Henry  VII.,  17 ;  13  Henry 
VIII.,  12. 

"  Eex  V.  Bigg,  3  P.  Wms.  419.  See 
also  Hayden  v.  Middlesex  Tump.  Co., 
10  Mass.  397;  Garvey  v.  Colcock,  1 
Nott.  &  McO.  (S.  C.)  231;  Petrie  v. 
Wright,  6  Smedes  &  M.  (Miss.)  647; 
Antipoeda  Baptist  Church  v.  Mulford, 
8  N.  J.  L.  182 ;  Powell  v.  Newburgh, 
19  Johns.  (N.  Y.)  284 ;  Mott  v.  Hicks,  1 
Cow.  (N.Y.)  513 ;  s.  c.  13  Am.  Dec.  550; 
Abbot  v.  Hernon,  7  Me.  118;  Lee  v. 
Flemingsburg,  7  Dana  (Ky.),  28; 
Eastman  v.  Coos  Bank,  1  N.  H.  23; 
Palm  V.  Medina  &c.  Fire  Insi  Co.,  20 
Ohio,  529;  Burnham  v.  Webster,  19 
Me.  232;  Buckley  v.  Briggs,  30  Mo. 
452;  Covington  v.  Covington  &c. 
Bridge  Co.,  10  Bush  (Ky.),  69;  Ever- 
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contracts,  and  the  validity  of  such  acts  are  concerned,  it  would 
seem  to  be  immaterial  whether  we  regard  them  as  the  acts 
and  contracts  of  the  corporation  itself,  or  deny  to  the  cor- 
poration the  power  to  renounce  the  acts  of  an  agent  vested 
with  corporate  authority  for  their  performance.  Ancient 
doctrines,  when  they  have  become  worn  out  and  unsuitable  to 
modern  necessities,  are  not  suddenly  and  directly  overruled, — 
such  is  the  conservatism  of  the  courts;  but  they  are  at  first 
qualified  and  set  aside  evasively.  An  illustration  of  this  state- 
ment is  found  in  the  fact  that  the' modern  courts,  instead  of 
pointedly  denying  that  a  corporation  could  act  only  through 
its  seal,  made  the  departure  from  the  ancient  doctrine  by 
stating  that,  while  a  corporation  in  general  must  act  through 
its  common  seal,  yet  that  it  may  appoint  an  agent  whose  acts, 
within  the  scope  of  his  powers,  do  nbt  require  any  such  ap- 
pendage to  impart  to  them  validity.'  And,  indeed,  corpora- 
tions now  generally  contract  through  the  intervention  of  their 
principal  officers,  such  as  their  president  and  secretary,  or  of 
other  agents  specially  appointed  thereto,  and  in  either  case, 
when  duly  authorized  by  a  corporate  vote, — which  is  generally 
a  vote  of  the  board  of  directors  or  trustees,  but  sometimes,  as 
we  shall  see,  a  vote  of  the  stockholders.^     It  is  now  the  settled 


ett  V.  United  States,  6  Port.  (Ala.)  (Mass.)  297;  Salem  Bank  v.  Glouces- 

166;  s.  c.  30  Am.  Dec.  584;  Marlatt  ter  Bank,  17  Mass.  1 ;  s.  c.  9Am.  Dec. 

V.  Levee  Steam  Cotton  Press  Co.,  10  111;  Foster  v.  Essex  Bank,  17  Mass. 

La.  583,  586 ;  s.  c.  29  Am.  Dec.  468 ;  479 ;  s.  c.  9  Am.  Dec.  168 ;  Episcopal 

White  Water    Valley  Canal    Co.   v.  &c.   Society   u.  Episcopal   Church,  1 

Hawkins,  4  Ind.  474;  New  England  Pick.  (Mass.)  372;  Bank  of  Columbia 

Fire  Ins.   Co.    v.    Schettler,    38    111.  ■!).  Patterson,  7  Cranch  (U.  S.),  299; 

166;    Branch    Bank    v.   Harrison,   2  Dunn    v.  St.   Andrew's    Church,   14 

Port.   (Ala.)  540;   Bank  of  Lyons  v.  Johns.  (N.  Y.)118;  Eex  ti.  Chipping- 

Demmon,  Lalor,  395,  405 ;  Eacine  &c.  Norton,  5  East,  239. 
E.   Oo.  V.  Farmers'   Loan    &    Trust  >  Everett  v.  United  States,  6  Port. 

Co. ,  49  111.  331 ;  s.  c.  95  Am.  Dec.  595 ;  (Ala.)  166 ;  s.  c.  30  Am.  Dec.  584,  588 ; 

Harper  v.  Charlesworth,  4  Barn.  &  C.  Bank  of    Columbia   v.  Patterson,   7 

574 ;  Eex  v.  Amery,  1  T.  E.  575 ;  s.  c.  Cranch  (U.  S.),  299 ;  Mechanics'  Bank 

2  T.  E.  515;  Wood  v.  Tate,  2  Bos.  &  r.  Bank  of  Columbia,  5  Wheat.  (U.  S.) 

Pul.  (N.  R.)  247 ;  Doe  ti.  Woodman,  8  326;    Fleckner   v.    Bank    of    United 

East,  228;   Magill    v.   Kauffman,    4  States,  8  Wheat.  (U.  S.)  338,  358. 
Serg.  &  E.  (Pa.)  317;  s.  c.  8  Am.  Dec.  *  That  corporations  now  generally 

713;  Canal  Bridge  ».  Gordon,  1  Pick,  and  regularly  contract  through  the 

3767 


4  Tbomp.  Corp.  §  6045.]     kxecution  op  cokpokate  contracts. 

American  doctrine  that  a  corporation  may  make  promissory 
notes  and  simple  contracts  without  affixing  its  corporate  seal, 
and  that  it  may  be  bound,  like  an  individual,  by  contracts 
entered  into  by  its  agents  acting  within  the  scope  of  their 
authority,  and  by  contracts  implied  from  a  course  of  dealing, 
or  from  the  circumstances  of  a  transaction;^  and  the  old  rule 
that  a  corporation  cannot  make  a  contract  except  by  the  use 


intervention  of  agents  duly  author- 
ized by  corporate  vote, —  see  Andover 
&c.  Turnp.  Corp.  v.  Hay,  7  Mass.  102 ; 
Hayden  v.  Middlesex  Turnp.  Corp., 
10  Mass.  397 ;  s.  c.  6  Am.  Dec.  143 ; 
Essex  Turnp.  Corp.  v.  Collins,  8  Mass. 
292;  Dunn  v.  St.  Andrew's  Church, 
14  Johns.  (N.  y.)  118;  Garvey  v. 
Oolcock,  1  Nott.  &  McO.  (S.  0.)  231; 
Union  Bank  v.  Eidgely,  1  Har.  &  G. 
(Md.)  324;  Kennedy  v.  Baltimore 
Ins.  Co.,  3  Har.  &  J.  (Md.)  367;  s.  c. 
6  Am.  Dec.  499 ;  Garrison  v.  Combs,  7 
J.  J.  Marsh.  (Ky.)  84;  s.  c.  22  Am. 
Dec.  120 ;  Savings  Bank  of  New  Haven 
V.  Davis,  8  Conn.  191;  Legrand  v. 
Hampden  Sir''  jy  College,  5  Munf. 
(Va.)  324. 

1  Mott  V.  Hicks,  1  Cow.  (N.  Y.) 
513 ;  s.  c.  13  Am.  Dec.  550.  This  case 
is  regarded  as  a  leading  authority 
upon  the  subject  in  New  York,  and 
the  doctrines  there  laid  down  have 
been  approved  and  applied  in  many 
subsequent  decisions.  Moss  v.  Oak- 
ley, 2  Hill  (N.  Y.),  265;  Safford  v. 
Wyckoff,  4  Hill  (N.  Y.),  442;  Kelley 
V.  Brooklyn,  2  Hill  (N.  Y.),  263 ;  Moss 
V.  Eossie  Lead  M.  Co.,  5  Hill  (N.  Y.), 
137;  KuBsell  v.  New  York,  2  Denio 
(N.  Y.),  461;  McCullough  v.  Moss,  5 
Denio  (N.  Y.),  567;  Barker  v.  Me- 
chanics' Fire  Ins.  Co.,  3  Wend.  (N.  Y.) 
94 ;  s.  c.  20  Am.  Dec.  664 ;  Tucker  v. 
Rochester,  7  Wend.  (N.  Y.)  254;  At- 
torney-General V.  Life  &  Fire  Ins.  Co., 
9  Paige  (N.  Y.),  470,  477;  Brady  v. 
Brooklyn,  1  Barb.  (N.  Y.)  584;  Hal- 
stead  V.  New  York,  5  Barb.  (N.  Y.) 
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218;  Conro  v.  Port  Henry  Iron  Go., 
12  Barb.  (N.  Y.)  27;  Partridge  v. 
Badger,  25  Barb.  (N.  Y.)  146;  Mead 
V.  Kesler,  24  Barb.  (N.  Y.)  20;  Beers 
V.  Phcenix  Glass  Co.,  14  Barb.  (N.  Y.) 
358;  Barry  v.  Merchants'  Exch.  Co., 
1  >'-andf.  Ch.  (N.  Y.)  280;  Moss  v. 
Averell,  10  N.  Y.  449;  Ketchuih  v. 
City  of  Buffalo,  14  N.  Y.  356;  Curtis 
V.  Leavitt,  15  N.  Y.  9 ;  Peterson  v. 
New  York,  17  N.  Y.  449 ;  Leavitt  v. 
Blatchford,  17  N.  Y.  521;  Barnes 
V.  Ontario  Bank,  19  N.  Y.  152 ;  Smith 
V.  Low,  21  N.  Y.  29b.  See  also  the 
following  cases  which  support  the 
doctrine  of  the  text :  Bayerque  v.  San 
Francisco,  1  McAllister  (U.  S.),  175 
Eoss  V.  City  of  Madison,  1  Ind.  281 
s.  c.  48  Am.  Dec.  361 ;  Hamilton  v. 
Newcastle  &c.  E.  Co.,  9  Ind.  359 
Hardy  v.  Merriweather,  14  Ind.  203 
Evansville  &c.  E.  Co.  v.  Evansville, 
15  Ind.  395;  McCabe  v.  Board  of 
Comm'rs,  46  Ind.  380;  Christian 
Church  V.  Johnson,  53  Ind.  273;  Mc- 
Masters  v.  Eeed,  1  Grant's  Cas.  (Pa.) 
36;  Com.  v.  Pittsburgh,  41  Pa.  St. 
278;  Smith  v.  Eureka  Flour  Mills,  6 
Cal.  1 ;  Came  v.  Brigham,  39  Me.  35 ; 
Thompson  v.  Lambert,  44  Iowa,  239 ; 
New  Athens  v.  Thomas,  82  111.  259; 
Commercial  Bank  v.  Newport  Man. 
Co.,  1  B.  Mon.  (Ky.)  13;  «.  c.  35  Am. 
Dec.  171 ;  Lucas  v.  Pitney,  27  N.  J.  L. 
221;  Stratton  v.  Allen,  16  N.  J.  Eq. 
229;  Buckley  v.  Briggs,  30  Mo.  452; 
Clarke  v.  School  District,  3  E.  I.  199; 
Commissioners  v.  Atlantic  &c.  E.  Co., 
77  N.  C.  289;  Bank  of  Columbia  v. 


SEALED  INSTRUMENTS.     [4  Thomp.  Corp.  §  5046. 


of  its  corporate  seal  is  entirely  exploded/  and  the  rule  is  that, 
unless  the  charter  requires  it,  the  acts  of  a  corporation  need 
not  be  evidenced  by  its  corporate  seal,  except  where  a  seal 
would  be  required  in  the  case  of  individuals.^  It  is  said  that 
the  acts  of.  a  corporation,  evidenced  by  a  vote,  written  or  un- 
written, are  as  completely  binding  upon  it,  and  are  as  full 
authority  to  its  agents  as  the  most  solemn  acts  done  under  the 
corporate  seal;  and  that  promises  and  engagements  may  as 
well  be  implied  from  its  acts  and  the  acts  of  its  agents  as  if  it 
were  an  individual.  * 

§  5046.  Consequences  of  This  Kelaxation:  Specific  Per- 
formance of  Unsealed  Contracts — Assumpsit  on  Express  or 
Implied  Promises. — In  the  case  previously  noticed,*  Mr.  Jus- 


Patterson,  7  Cranch  (U.  S.),  299; 
White  "Water  &c.  Co.  v.  Vallette,  21 
How.  (U.  S.)  414 ;  see  also  Ang.  &  Ames 
Corp.,  §  257;  2  Kent's  Com.,  §291; 
Fay  V.  Noble,  12  Oush.  (Mass.)  1. 

1  Chestnut  Hill  &c.  Turnp.  Co.  v. 
Butter,  4  Serg.  &  E.  (Pa.)  6;  s.  c. 
8  Am.  Dec.  675,  676;  Kex  v.  Biggs, 
3  P.  Wms.  419;  Canal  Bridge  v. 
Gordon,  1  Pick.   (Mass.)   297;   s.  c. 

11  Am.  Dec.  170;  Mann  v.  Com- 
mission Co.,  15  Johns.  (N.  Y.)  44; 
s.  c.  8  Am.  Dec.  219 ;  Fourth  School 
District  v.  Wood,  13  Mass.  193,199; 
Bank  of  United  States  v.  Dandridge, 

12  Wheat.  (U.  S.)  64;  Bank  of  Co- 
lumbia ti.  Patterson,  7  Cranch  (U.  S.), 
299;  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
513;  s.  c.  13  Am.  Dec.  550;  Union 
Bank  v.  Ridgely,  1  Har.  &  G.  (Md.) 
324;  Banks f;.  Poitiaux,  3  Rand.  (Ya.) 
136 ;  s.  c.  15  Am.  Dec.  706 ;  Fleckner 
V.  Bank  of  United  States,  8  Wheat. 
(U.  S.)  338;  Danforth  v.  Schoharie 
&c.  Turnp.  Co.,  12  Johns.  (N.  Y.)  227. 
That  a  corporation  can  contract  only 
under  its  seal  is  not  the  law  under 
the  Civil  Code  of  California;  and, 
accordingly,  in  an  action  against  a 
corporation  upon  a  contract  made  by 
one  admitted  to  be  its  president,  su- 


perintendent, and  general  managing 
agent,  it  has  been  held  that  the  ad- 
mission was  evidence  of  authority  to 
contract,  and  that  such  authority 
need  not  be  shown  by  vote  or  other 
corporate  act.  Crowley  v.  Genesee 
Mining  Co.,  55  Cal.  273. 

'  Hamilton  v.  Newcastle  &c.  R. 
Co.,  9  Ind.  359;  Christian  Church  v. 
Johnson,  53  Ind.  273;  Muscatine 
Water  Works  Co.  v.  Muscatine  dum- 
ber Co.,  85  Iowa,  112;  «.  c.  39  Am.  St. 
Rep.  284;  52  N.  W.  Rep.  108.  Deed 
executed  by  trustees  individually 
under  special  statute  without  corpo- 
rate seal, —  held  good  in  De  Zeng  v. 
Beekman,  2  Hill  (N.  Y.),  489.  In  one 
case  it  is  said  that  trading  corporations 
are  permitted  to  do  many  things  in 
the  way  of  simple  contracts,  without 
the  common  seal  of  the  corporation, 
which  municipal  corporations  are  not 
allowed  to  do.  San  Antonio  v.  Gould, 
34  Tex.  49.  This  refers  to  the  Eng- 
lish doctrine  referred  to,  post,  §  5059. 

^  Bank  of  United  States  v.  Dan- 
dridge, 12  Wheat.  (U.  S.)  64,  68 ;  Elys- 
ville  Man.  Co.  v.  Okisko  Co.,  1  Md. 
Ch.  392. 

*  Bank  of  Columbia  v.  Patterson, 
7  Cranch  (U.  S.),  299. 
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tice  Story  stated  that  the  fact  that  a  court  of  equity  will  decree 
specific  performance  of  an  agreement  made  by  a  major  part  of 
a  corporation  and  entered  in  the  corporate  books,  although 
not  under  the  corporate  seal,  could  be  founded  upon  no  other 
circumstance  than  the  capacity  of  a  corporation  to  make  an 
unsealed  contract.^  Accordingly,  he  held  it  to  be  a  sound  rule 
of  law  that  wherever  a  corporation  is  acting  within  the  scope 
of  the  legitimate  purposes  of  its  institution  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the  cor- 
poration, and  all  duties  imposed  on  them  by  law,  and  all  ben- 
efits conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  will  lie.^  This  decision  has 
been  generally  approved,  and  explodes  the  old  rule  that  an 
action  of  assumpsit  could  not  be  maintained  against  a  corpo- 
ration.' 


^  See  liCgrand  v.  Hampden  Sidney 
College,  5  Munf.  (Va.1  324;  Banks  v. 
Poitiaux,  3  Band.  (Va.)  136;  s.  c.  15 
Am.  Dec.  706 ;  Miller  v.  Rutland  etc. 
E.  Co.,  36  Vt.452. 

2  Post,  §5081;  Smiths.  First  Cong. 
Soc,  8  Pick.  (Mass.)  179;  Bank  v. 
Wister,  2  Pet.  (U.  S.)  318;  Stone  a. 
Congregational  Soc,  14  Vt.  86. 

'  Jones  V.  Wesleyan  University,  46 
Ala.  626,  630;  San  Francisco  Gas  Co. 
V.  San  Francisco,  9  Oal.  453,  471; 
Savings  Bank  v.  Davis,  8  Conn.  191, 
202;  Butts  v.  Cuthbertson,  6  Ga.  166, 
171;  Seagraves  v.  Alton,  13  111.  366, 
371 ;  Dennis  v.  Maynard,  15  111.  477, 
478;  Ohio  &c.  R.  Co.  v.  Middleton,  20 
111.  629,  636 ;  Crescent  City  Bank  v. 
Carpenter,  26  Ind.  108,  113;  Daven- 
port V.  Peoria  &c.  Ins.  Co.,  17  Iowa, 
276,  283 ;  Hamilton  v.  Lycoming  &c. 
Ins.  Co.,  5  Pa.  St.  839,  344 ;  Danforth 
V.  Schoharie  &c.  Turnp.  Rd.,  12  Johns. 
(N.  Y.)  227,  231;  Garvey  v.  Oolcock, 
1  Nott.  &  McC.  (S.  C.)  231,  233;  Mott 
V.  Hicks,  1  Cow.  (N.  Y.)  613,  542;  s.  c. 
13  Am.  Dec.  550 ;  North  Whitehall  v. 
South  Whitehall,  3  Serg.  &  E.  (Pa.) 
117 ;  Chestnut  Hill  &c.  Turnp.  Co.  v. 
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Eutter,  4  Serg.  &  E.  (Pa.)  6,  16;  «.  c. 
8  Am.  Dec.  675;  Antipoeda  Baptist 
Church  V.  Mulford,  8  N.  J.  L.  182, 
186 ;  Eastman  v.  Coos  Bank,  1  N.  H. 
23,  26 ;  San  Antonio  v.  Lewis,  9  Tex. 
69,  70;  Cram  v.  Bangor  House  Pro- 
prietary, 12  Me.  354,  357 ;  Badger  v. 
Bank  of  Cumberland,  26  Me.  428,  435 ; 
Sanborn  v.  Firemen's  Ins.  Co.,  16 
Gray  (Mass.),  448,  454;  s.  c.  77  Am. 
Dec.  419 ;  Southern  Hotel  Co.  v.  New- 
man, 30  Mo.  118,  121 ;  Keyser  v.  Dis- 
trict No.  8,  35  N.  H.  477,  48S;  Conro 
V.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  27,  53;  Tracy  v.  Talmage,  14 
N.  Y.  162, 191;  s.  c.  67  Am.  Dec.  132; 
Peterson  v.  New  York,  17  N.  Y.  449, 
453;  New  York  &c.  R.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30,  85;  Chapman  v. 
Brooklyn,  40  N.  Y.  372,  380;  Brady  «. 
Brooklyn,  1  Barb.  (N.  Y.)  584,  591; 
Haight  V.  Sahler,  30  Barb.  (N.  Y.)  218, 
223;  Farmers'  Loan  &c.  Co.  v.  New 
York,  4  Bosw.  (N.  Y.)  80;  Bushel  v. 
Com.  Ins.  Co.,  15  Serg.  &  R.  (Pa.) 
173, 176;  Bank  of  Metropolis  v.  Gutt- 
schlick,  14  Pet.  (U.  S.)  19;  Chesa- 
peake &c.  Canal  Co.  v.  Knapp,  9  PeU 
(U.  S.)  541;  Planter's  Bank  v.  Sharp, 


SEALED  INSTRUMENTS,     [i  Thomp.  Corp.  §  5047. 

§  5047.  Corporations  can  Act  without  Seal  wherever 
Natural  Persons  can.  —  The  law  is  nowhere  better  stated 
than  by  Chancellor  Walworth  in  a  frequently  cited  case. 
"  By  the  ancient  common  law,"  said  he,  "  corporations  aggre- 
gate were  considered  incapable  of  making  contracts,  or  of 
appointing  agents  or  attorneys  to  do  any  binding  acts,  except 
by  a  deed  or  power  in  writing  under  their  corporate  seal. 
But  the  existing  law  on  the  subject  is,  that  a  corporation  may 
be  bound  by  the  acts  of  its  agents,  although  not  under  its 
corporate  seal,  and  even  where  they  are  not  reduced  to  writ- 
ing, except  in  those  cases  where,  by  the  provisions  of  the 
statute  of  frauds  or  otherwise,  a  contract  must  be  in  writing 
to  render  it  valid,  if  made  by  a  private  person.  And  the  acts 
and  assent  of  corporations,  like  those  of  individuals,  when 
not  reduced  to  writing,  may  be  inferred  from  other  facts  and 
circumstances  without  a  violation  of  any  known  rule  of  evi- 
dence." ^  The  bottom  of  the  matter  was  reached  by  Chief 
Justice  Gibson,  when  he  said:  "It  has  become  a  familiar 
principle  that  a  corporation  may,  by  the  instrumentality  of 
its  agents,  contract  within  the  sphere  of  its  proper  functions, 
pretty  much  as  a  natural  person  may."  ^     In  the  language  of 

6  How.  (U.  S.)  301,  322;  Selma  v.  '  American  Ins.  Co.  •;;.  Oakley,  9 
Mullen,  46  Ala.  411,  414;  Poultney  Paige  (N.  Y.),  496,  500;  s.  c.  38  Am. 
V.  Wells,  1  Aik.  (Vt.)  180 ;  Gassett  v.  Dec.  561.  See  also  Bank  of  United 
Andover,  21  Vt.  34*2 ;  Hall  v.  Vermont  States  v.  Dandridge,  12  Wheat.  (U.  S.) 
&c.  E.  Co.,  28  Vt.  401.  A  series  of  64,  68,  per  Mr.  Justice  Story, 
decisions  in  Kentucky  adhered  to  the  '  Hamilton  v.  Lycoming  &c.  Ins. 
old  rule.  Frankfort  Bank  ■;;.  Ander-  Co.,5Pa.  St.  339,345.  See  also  Sheldon 
son,  3  A.  K.  Marsh.  (Ky.)  1 ;  Long  v.  v.  Fairfax,  21  Vt.  102;  Conro  v.  Port 
Madison  Hemp  and  Flax  Co.,  1  A.  K.  Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27 ; 
Marsh.  (Ky.)  105 ;  Macbean  v.  Irvine,  Congregation  Beth  Elohim  v.  Central 
4  Bibb  (Ky.),  17;  Hughes  D.  Bank  of  Presbyterian  Church,  10  Abb.  Pr. 
Somerset,  5  Litt.  (Ky.)  45.  But  later  (n.  s.)  (N.  Y.)  484;  Eoss  v.  Madison, 
these  cases  were  overruled.  Waller  1  Ind.  281 ;  s.  c.  48  Am.  Dec.  361 ; 
V.  Bank  of  Kentucky,  3  J.  J.  Marsh.  Merrick  v.  Burlington  &c.  Plankroad 
(Ky.)  201;  Lee  v.  Flemingsburg,  7  Co.,  11  Iowa,  74;  Eing  v.  Johnson 
Dana  (Ky.),  28;  Muir  v.  Louisville  County,  6  Iowa,  265;  McMasters  v. 
&c.  Canal  Co.,  8  Dana  (Ky.),  161;  Eeed,  1  Grant's  Cas.  (Pa.)  36;  Wat- 
Commercial  Bank  v.  Newport  Man.  son  v.  Bennett,  12  Barb.  (N.  Y.)  196; 
Co.,  1  B.  Mon.  (Ky.)  13;  s.  c.  35  Am.  New  York  &c.  Ey.  Co.  v.  New  York, 
Dec.  171;    Cape   Sable  Go's  Case,  3  1  Hilt.  (N.  Y.)  562. 


Bland.  Ch.  (Md.)  606. 


3771 


4  Thomp.  Corp.  §  5048.]    execution  of  corporate  contracts. 

another  eminent  judge:  "Whatever  diversity  of  opinion  may 
have  formerly  been  entertained  upon  the  subject,  it  is  well 
settled  by  modern  decisions,  and  the  rational  and  sound  rule 
no  doubt  is,  that  whenever  a  corporation  has  the  power  to 
make  a  contract,  and  is  not  restricted  in  the  manner  of  so 
doing  as  to  such  contract,  it  stands  on  the  same  footing  as  a 
natural  person;  and  that  in  relation  thereto  it  may  adopt  any 
of  the  modes  calculated  to  accomplish  it  which  the  individual 
could."'  In  like  manner  it  is  said  in  a  case  in  Missouri: 
"  While  a  seal  of  a  corporation,  affixed  to  a  writing  or  contract 
executed  by  the  proper  officer  of  the  corporation,  is  evidence 
that  the  contract  or  writing  is  a  corporate  act,  and  that  the 
officer  executing  it  did  not  exceed  his  authority,  it  seems  to 
be  nevertheless  true,  if  the  officer  executing  the  instrument 
for  and  in  behalf  of  the  company  was  authorized  by  vote  or 
resolution  to  execute  it,  that  such  authorization  would  dis- 
pense with  the  necessity  of  affixing  the  corporate  seal,  inas- 
much as  such  resolution  or  vote  would  as  clearly,  if  not  more 
so,  indicate  that  the  act  was  a  corporate  act,  done  by  author- 
ity of  the  corporation,  as  affixing  the  seal  would  indicate  it."  ^ 
We  may  therefore  conclude  that  the  rule,  where  not  varied 
by  the  charter  or  other  governing  statute,  is  that  a  contract 
made  in  its  behalf  by  its  appropriate  officers  will  be  valid  and 
binding  upon  it,  if  executed  in  the  same  manner  which  would 
be  required  in  the  case  of  a  contract  by  a  natural  person.'  If, 
for  instance,  the  charter  simply  authorizes  the  corporation  to 
borrow  money,  and  issue  their  bonds  therefor,  an  ordinary 
undertaking  without  seal  is  sufficient  to  bind  them.* 

§  5048.  But    not    where    Natural    Persons   cannot.  —  Of 

course,  the  relaxation  of  the  use  of  the  seal,  in  which  corpo- 
rations have  been  thus  indulged  by  the  law,  does  not  exempt 

^  Per  Dixon,   C.   J.,   in   Blunt  v.  '  Warren  ti.  Ocean  Ins.  Co.,  16  Me. 

"Walker,  11  Wis.  334,  349;  g.  c.  78  Am.  439;  s.  c.  33  Am.  Dec.  674,  680;  Mc- 

Dec.  709.    See  also  Southern  Life  Ins.  Cullough  v.  Talladega  Ins.   Co.,   46 

Co.  V.  Lanier,  5  Fla.  110;  s.  c.  58  Am.  Ala.  376. 

Dec.  448.  *  McCullough   v.   Talladega    Ins. 

^  Campbell  v.  Pope,  96  Mo.  468,  Co.,  46  Ala.  376. 
472,  opinion  by  Norton,  0.  J. 
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corporations  from  the  use  of  its  seal  in  cases  where  a  seal 
would  be  required,  if  the  instrument  were  executed  by  an 
individual  in  his  own  behalf,  instead  of  a  corporation.' 

§  5049.  Seal  not   Required  in  Bankings    Transactions. — 

In  no  case  is  the  absence  of  the  seal  more  conspicuous  than 
in  the  daily  and  multitudinous  transactions  of  banking  insti- 
tutions. A  recent  writer  says:  "It  would  only  drag  the  law 
into  contempt  to  declare  that  it  requires  every  check  or  draft, 
every  loan  or  discount,  every  indorsement  or  transfer,  made 
by  a  bank,  to  be  evidenced  by  a  corporate  deed  or  seal."^  It 
is  the  law  that  this  formality  is  not  required  in  these  cases.' 
In  other  words,  a  corporation  may  make  a  valid  contract  with- 
out using  any  seal,  when  not  expressly  required  to  contract 
under  its  corporate  seal.* 

§  5050.  Not  Required  in  a  IJease.  —  A  lease  for  a  term  of 
years  does  not  pass  an  estate  in  land,  but  only  a  chattel  interest. 
At  common  law  a  seal  is  therefore  not  required  to  give  validity 
to  a  lease  of  land  made  by  a  natural  person.     Under  the 

1  Sandford  v.  Tremlett,  42  Mo.  384;  Co.,  2  Watts  &  S.  (Pa.)  74 ;  Brady  v. 

State  V.  Priolean,  2  Hill  (S.  C),  367;  Brooklyn,  1  Barb.  (N.  Y.)  584;  Stan- 

Winne  v.  Bampton,  3  Atk.  478,  475;  \ey  v.  Brunswick  &c.  Hotel  Corp.,  13 

Crawford iJ.Longstreet, 43 N.J. L. 325.  Me.  51;  s.  c.  29  Am.  Dec.  485;  Stod- 

'  Morse  on  Banks  and  Banking  (2d  dard  v.  Vestry  of  Port  Tobacco  Par- 
ed.), p.  78.  ish",  2  Gill  &  J.  (Md.)  227 ;  University 

'  Mechanics'  Bank  v.  Bank  of  Co-  v.  Moody,  62  Ala.  389.  A  written 
lumbia,  5  Wheat.  (TJ.  S.)  326 ;  Fleck-  agreement  for  the  sale  of  lands  of  a  cor- 
ner v.  Bank  of  United  States,  8  Wheat,  poration,  though  not  under  the  cor- 
(U.  S.)  338 ;  Everett  v.  United  States,  porate  seal,  may  be  enforced  in  equity. 
6  Port.  (Ala.)  166;  s.  c.  30  Am.  Dec.  Legrand  v.  Hampden  Sidney  College, 
584 ;  Spear  v.  Ladd,  11  Mass.  94.  See  5  Munf .  (Va.)  324 ;  Banks  v.  Poitiaux, 
also  Branch  Bank  v.  Harrison,  2  SEand.  (Va.)  136;  s.  c.  15  Am.  Dec. 
Port.  (Ala.)  540.  706.    Likewise,  an   instrument  exe- 

*  Christian  Church  v.  Johnson,  53  cuted  by  the  president  of  the  corpora- 

Ind.  273;  Commercial  Bank  v.  New-  tion  in  pursuance  of  the  votes  of  the 

port  Man.  Co.,  1  B.  Mon.  (Ky.)  13,  directors,  intended  to  take  effect  as 

14;  s.  e.  35  Am.  Dec.  171 ;  Congrega-  the  deed  of  the  corporation,  if  invalid 

tion  Beth  Elohim  v.  Central  Presby-  by  reason  of  defective  execution,  will 

terian   Church,  10  Abb.  Pr.  (n.  s.)  be  regarded  by  a  court  of  equity  as  an 

(N.  Y.)    484;    Hoag    ti.  Lament,   60  equitable  mortgage.    Miller  ti.  Eutland 

N.  Y.  96;  Kathbone  v.  Tioga  Nav.  &c.  E.  Co.,  36  Vt.  452. 
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modem  doctrine,  dispensing  with  the  use  of  seals  by  corpo- 
rations where  they  are  not  necessary  in  the  case  of  contracts 
made  by  natural  persons,  it  follows  that  a  corporation  may 
bind  itself  by  a  lease  for  a  term  of  years,  although  not  exe- 
cuted under  its  corporate  seal.^ 

§  5061.  When  Corporate  Seal  Still  Necessary,  —  From  the 
foregoing  it  follows  that  a  deed  conveying  land  by  the  corpo- 
ration, in  order  to  be  valid  at  law,  must  be  executed  under  its 
corporate  seal;  ^  and  also  that  a  corporation  can  only  execute 
a  formal  bond  by  means  of  its  corporate  seal,  countersigned  by 
an  officer  entitled  to  afiBx  the  same,'  as,  for  instance,  a  bond 
given  by  a  private  corporation  as  plaintiff  in  a  suit  by  attach- 
ment.* But  in  a  jurisdiction  where  a  private  seal  is  not 
required  to  an  appeal  bond  or  recognizance  given  in  a  judicial 
proceeding,  if  the  appellant  is  a  corporation  and  the  bond  is 
executed  by  its  authorized  ofificers  in  its  behalf,  it  will  be 
valid  without  the  affixing  of  the  corporate  seal.*  So,  where  a 
mortgage,  purporting  to  be  executed  by  a  corporation,  was 
signed  by  its  president,  secretary,  and  two  stockholders,  and  duly 
witnessed,  but  no  common  seal  was  attached,  and  the  certifi- 
cate of  acknowledgment  recited  that  it  was  "  acknowledged 
by  the  secretary,  who  also  proves  the  execution  by  the  presi- 
dent and  two  stockholders,"  —  it  was  held  that  the  instrument 
was  ineffectual  to  pass  title  to  the  property,  as  against  credit- 
ors of  the  corporation.® 

'  Crawford  v.Longstreet,  43  N.  J.  L.  '  Danville  Seminary  v.  Mott,  136 

825.    Under  the  Pennsylvania  act  of  111.  289 ;  s.  c.  28  N.  E.  Bep.  54. 

May  25, 1887,  an  action  will  lie  against  '  South  Mo.  Land  Co.  v.  Jeffries, 

a  corporation  on  a  lease  signed  by  its  40  Mo.  App.  360. 

secretary,  but  without  the  corporate  *  Tanner  &c.  Engine  Co.  ti.  Hall,  22 

seal.    Marqueze  v.  Cresswell,  3  Pa.  Ela.  391. 

Co.  Ct.  559.    That  a  lease  may  even  '  Campbell  v.   Pope,  96  Mo.  468. 

be  made  by  parol,  for  less  than  a  year,  In  this  case,  an  undertaking  for  the 

so  as  not  to  conflict  with  the  s<a(«<«  0/  costs,  etc.,  of  the  appeal,  was  held 

frauds,  see  17  Am.  St.  Eep.  752,  et  seq.,  valid,  chiefly  on  the  ground  of  ratifica- 

note ;  and  see  the  same  note  as  to  the  <*""•     See  post,  H  5295,  5296. 

effect  of  a  parol  lease  for  more  than  a  °  ^ike  v.  Markham,  105  N.  C.  131 ; 


year. 
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§  5052.  Unsealed    Bonds,  Deeds,  etc..  Good  In  Equity. — 

But  even  in  cases  where  a  seal  is  required  when  the  instru- 
ment is  that  of  a  natural  person,  a  court  of  equity  will  not 
treat  the  instrument  as  void  when  executed  by  a  corporation 
without  the  use  of  its  seal,  but,  if  necessary,  will  rather  com- 
pel the  corporation  to  affix  its  seal.'  lind  although  corporate 
bonds  are  properly  issued  only  over  the  seal  of  the  corporation, 
yet  where  the  seal  is  omitted  and  the  omission  has  been  the 
result  of  misunderstanding,  mistake,  or  inadvertence,  a  court 
of  equity  may  afford  relief  to  a  party  justly  entitled  to  the 
benefit  of  the  instrument,  and  render  them  enforceable.  In 
other  words,  where  the  principles  of  equity  subsist,  an  unsealed 
bond,  if  the  omission  of  the  seal  was  due  to  inadvertence,  is 
good,  and  not  bad.^  So,  the  failure  to  attach  the  corporate 
seal  to  a  mortgage,  executed  by  a  corporation,  is  not  fatal  to 
its  validity  in  equity.^ 

§  5053.  Propriety  of  Using'  Corporate  Seal  on  Simple  Con- 
tracts. —  It  does  not  follow  from  the  preceding  that  there  is 
any  impropriety  in  using  the  corporate  seal,  even  in  the  exe- 
cution of  simple  contracts,  unless  the  use  of  it  has  been 
abolished  by  positive  statute,  and  even  then  its  use  will  be 
merely  surplusage.  In  other  words,  while  it  is  not  necessary, 
it  is  not  improper,  to  defer  to  the  ancient  rule  of  the  common 
law,  by  using  the  corporate  seal  as  a  means  of  evidencing  its 
assent  to  a  simple. contract;*  and,  we  shall  see  hereafter^  that, 
according  to  the  modern  authority,  the  use  of  a  seal  by  a  cor- 
poration on  an  instrument  otherwise  negotiable  does  not  ren- 
der it  non-negotiable;^  and  so,  the  use  of  a  seal  where  none  is 
required,  as  in  accepting  a  proposal,  does  not  raise  the  con- 
tract to  the  dignity  of  a  specialty,  or  prevent  assumpsit 
instead  of  covenant,  from  being  maintained  thereon.' 

^  Missouri  Eiver  &c.  E.  Co.  v.  Com-  '  AUis  v.  Jones,  45  Fed.  Eep.  148. 

missioners,  12  Kan.  482.  *  Bank  v.  Eailroad  Co.,  5  S.  C.  156; 

"  Solon    V.    WilliamslDurg    Saving  g.  c.  22  Am.  Eep.  12. 
Bank,  114  N.  Y.  122;  affirming  s.  c.  '  Post,  §§  5121,  5122. 

47  Hun  (N.  Y.),  632;  39  Alb.  L.  J.  471.  «  Bank  v.  Eailroad  Co.,  supra. 

See  also  Wiser  r.  Blachly,  IJohns.  Oh.  'Levering  v.  Mayor,   7    Humph. 

(N.  Y.)  607 :    Bernards  Township  v.  (Tenn.)  553. 
Stebbins,  109  U.  S.  341. 
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§  6054.  Advantage  of  Using  the  Corporate  Seal.  —  In  cases 

where  the  corporate  seal  is  not  necessary  to  the  validity  of  the 
instrument,  its  use  is  nevertheless  advantageous,  on  the  well- 
known  principle  that,  where  the  seal  of  a  corporation  is  affixed 
to  a  writing  or  contract  which  purports  to  be  that  of  the  cor- 
poration, by  the  proper  officer  of  the  corporation,  it  becomes 
prima  facie  evidence  that  the  contract  or  writing  is  a  corporate 
act  and  that  the  officer  executing  it  did  not  exceed  his  author- 
ity,^—  thus  dispensing,  in  the  first  instance,  with  a  resort  to 
extrinsic  evidence.^ 

§  5055.  Power  not  Increased  by  Use  of  Seal.  —  But  if  no 

power  exists  on  the  part  of  an  officer  of  a  corporation  to 
make  a  contract  which  he  assumes  to  make  for  it,  the  con- 
tract cannot  be  vitalized,^ that  is  to  say,  this  wanting  power 
cannot  be  created  and  put  into  the  contract,  by  the  mere  fact 
that, — in  executing  the  instrument  which  is  evidence  of  it, 
the  officer  used  the  corporate  seal.^ 

§  5056.  Effect  of  Alteration  of  Bonds  after  Issue,  by 
Afllxing  Seals.  —  Where  bonds  have  been  issued  by  mistake 
without  the  affixing  of  the  corporate  seals  of  the  commis- 
sioners issuing  them,  the  fact  that  they  may  have  been  altered 
in  subsequent  hands  by  the  affixing  of  wax  impressions  of 
seals,  will  not  affect  their  validity  in  the  hands  of  bona  fide 
holders,  who  had  no  complicity  in  the  alteration.  The  court 
say:  "  If  this  was  done  by  a  stranger,  in  the  sense  of  the  term 
applicable  in  such  a  case,  the  alteration  produced  by  it  would 
not  be  effectual  to  impair  the  right  before  existing  to  enforce 
the  bonds."  The  court  did  not  regard  the  alteration  as 
Tnaterial,  in  such  a  sense  as  to  invalidate  the  bonds  in  the 
hands  of  an  innocent  holder  for  value,  in  a  suit  brought 
against  him  to  cancel  them,  because  of  the  alteration;  nor  did 

'  Post,  J  5105. 
'  For  illustration,  see  Campbell  v.  °  Luse  v.  Isthmus  Transit  E.  Co., 
Pope,   96  Mo.   468,   where  extrinsic  6  Or.  125 ;  s.  c.  25  Am.  Rep.  506 ;  Gib- 
evidence  was  resorted  to  to  validate  son  v.  Goldthwaite,  7  Ala.  281 ;  s,  c. 
an  appeal  bond  executed  without  the  42  Am.  Dec.  592. 
corporate  seal. 
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the  general  rule  that  the  burden  of  proof  is  on  the  party 
claiming  under  the  instrument  apply  in  such  a  case.* 

§  6067.  Unsealed  Instruments  "Validated  by  Katification. — 

It  is  now  very  common  to  resort  to  evidence  of  ratification, 
which  in  almost  every  case  is  accessible,  to  validate  instru- 
ments which  are  executed  by  the  officers  of  the  corporation 
without  the  aid  of  its  seal,  and  which  would  be  presumptively 
valid  without  such  evidence  if  the  seal  were  affixed.  Here 
the  courts  resort  to  the  general  principle  that  "  not  only  the 
appointment,  but  the  authority,  of  the  agent  of  a  corporation 
may  be  implied  from  the  adoption  or  recognition  of  his  acts 
by  the  corporation  or  its  directors."^  The  principle  has  been 
thus  stated:  "If  a  corporation  ratify  the  unauthorized  act  of 
its  agent,  the  ratification  is  equivalent  to  a  previous  authority, 
as  in  the  case  of  natural  persons.  Such  ratification  need  not 
be  by  any  formal  vote  or  resolution  of  the  corporation,  or  be 
authenticated  by  the  corporate  seal."*  In  this  case  the  prin- 
ciple was  applied  so  as  to  validate  an  appeal  bond  executed 
by  the  president  of  a  corporation  without  the  use  of  the  cor- 
porate seal.*  The  question  whether  a  ratification  of  an  instru- 
ment, defective  for  want  of  a  seal,  can  be  effected  by  any 
instrument  of  less  dignity  than  a  sealed  instrument,  is  con- 
sidered hereafter.^ 

§  6068.  State  of  the  Law  in  England  on  the  Subject  of 
Corporate  Seals. — It  will  be  of  advantage  in  this  connection 
to  refer  to  the  course  of  decisions  in  the  courts  of  England. 
No  attempt  will  be  made  to  reconcile  all  the  decisions  upon 
this  subject,  for  the  simple  reason  that  it  is  impossible  to  do 

"Solon   V.   Williamsburg    Saving  Mo.  178;  183 ;  8.  c.  42  Am. 'Eep.  397 ; 

Bank,  114  N.  Y.  122;  affirming  s.  c.  Chouteau  v.  Allen,  70  Mo.  290;  Kiley 

47  Hun  (N.  Y.),  632 ;  39  Alb.  L.  J.  471.  v.  Forsee,  57  Mo.  390,  where  it  is  said : 

^  Ang.  &  Ames  Corp.,  §  284;  ante,  "Not  only  the  appointment,  but  the 

fj  4881.  authority,  of  the  agent  of  a  corpora- 

'  Campbell  v.  Pope,  96  Mo.  468,  tion  may  be  implied  from  the  adop- 

473.  tion  or  recognition  of  his  acts  by  the 

*  See  also,  on  the  subject  of  ratifi-  corporation." 
cation,  First  Nat.  Bank  v.  Fricke.  75  '  Post,  §  5295. 
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so.*  For  many  years  past  the  law  upon  this  subject  has  been 
recognized  by  these  courts  to  be  in  a  state  of  transition; 
Many  of  the  opinions  present  advanced  views  as  to  the  pow- 
ers and  responsibilities  of  corporate  bodies  in  respect  of  con- 
tracts not  under  seal.  In  other  cases  the  judges  are  "  fast  in 
the  wax."  ^     Thus,  in  one  class  of  cases,  the  common-law  rule 


'  Per  Bovill,  0.  J.,  in  South  of  Ire- 
land Colliery  Co.  v.  Waddle,  L.  R.  3 
C,  P.  463,  469. 

'  The  statutory  changes  in  the  law 
of  England  are  here  noted.  The  Com- 
panies Clauses  Consolidation  Act,  8 
&  9  Vict.,  ch.  16,  applies  to  incorpora- 
tions for  carrying  on  undertakings  of 
a  public  nature.  Section  95  of  this  act 
empowers  the  directors  to  appoint 
committees  of  the  directors  "to  do 
any  acts  relating  to  the  affairs  of  the 
company  which  the  directors  could 
lawfully  do."  Section  97  enacts  that 
the  power  of  the  committees,  as  well 
as  the  power  of  the  directors  to  make 
contracts  on  behalf  of  the  company, 
may  lawfully  be  exercised  as  follows : 

"  With  respect  to  any  contract 
which,  if  made  between  private  per- 
sons, would  be  by  law  required  to  be 
in  writing  and  under  seal,  such  com- 
mittee, or  the  directors,  may  make 
such  contract  on  behalf  of  the  com- 
pany in  writing,  and  under  the  com- 
mon seal  of  the  company,  and  in  the 
same  manner  may  vary  or  discharge 
the  same. 

"With  respect  to  any  contract 
which,  if  made  between  private  per- 
sons, would  be  by  law  required  to  be 
in  writing,  and  signed  by  the  parties 
to  be  charged  therewith,  then  such 
committee,  or  the  directors,  may  make 
such  contract  on  behalf  of  the  com- 
pany in  writing,  signed  by  such  com- 
mittee, or  any  two  of  them,  or  any 
two  of  the  directors,  and  in  the  same 
manner  may  vary  or  discharge  the 
same. 
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"  With  respect  to  any  contract 
which,  if  made  between  private  per- 
sons, would  by  law  be  valid,  although 
made  by  parol  only,  and  not  reduced 
into  writing,  such  committee,  or  the 
directors,  may  make  such  contract  on 
behalf  of  the  company  by  parol  only, 
without  writing,  and  in  the  same 
manner  may  vary  or  discharge  the 
same." 

The  operation  of  this  section  is  not 
such  as  to  prevent  a  company  from, 
contracting  in  any  other  manner  than 
here  indicated.  Upon  this  point  the 
Lord  Justice  Knight  Bruce  said: 
"  The  legislature  has  in  this  section 
pointed  out  modes  in  which  the  pow- 
ers of  directors  to  contract  may  law- 
fully be  exercised,  and  has  enacted 
that  all  contracts  made  according 
to  those  provisions  shall  be  binding 
and  effectual;  but  it  has  not  said 
that  contracts  made  in  other  modes 
shall  not  be  binding  and  effectual, 
where  there  is  power  so  to  make 
them,  and  certainly  it  has  not  said 
that  any  equity  which  may  have 
existed  in  this  court,  before  these 
provisions  were  introduced,  shall  no 
longer  exist.  The  act,  it  will  be  ob- 
served, is  in  the  affirmative,  and 
affirmative  acts  are  not  generally  to 
be  construed  so  as  to  take  away  pre- 
existing rights  or  remedies.  Had  this 
been  intended,  I  cannot  but  think  that 
it  would  have  been  expressed."  Wil- 
son V.  West  Hartlepool  E.  Co.,  2  De 
Gex,  J.  &  S.  475,  496 ;  s.  c.  11  Jur. 
(N.  s.)  124;  34  L.  J.  (Ch.)  241;  13 
Week.  Eep.  361 ;  11  L.  T.  (n.  s.)  692. 
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requiring  the  use  of  the  corporate  seal  in  corporate  con- 
tracts has  been  rigidly  adhered  to  in  law  and  in  equity,' 
while   in  another   class   assumpsit    has    been   sustained   for 


Provisiona  upon  this  subject  are 
also  found  in  the  7  &  8  Vict.,  eh. 
110,  §§  44,  46,  and  19  &  20  Vict.,  ch. 
47,  §  41,  which  provided  for  the  in- 
corporation and  regulation  of  joint- 
stock  companies,  trading  companies, 
and  other  associations.  For  decisions 
under  7  &  8  Vict.,  ch.  110,  §  44,  see 
Eidley  v.  Plymouth  &c.  Baking  Co., 
2  Ex.711;  Ex  parte  Eagle  Ins.  Co., 
4  Kay  &  J.  549;  Hambro  v.  Hull  &c. 
Ins.  Co.,  3  Hurlst.  &  N.  789;  Brit- 
ish Empire  &c.  Assur.  Co.  v.  Browne, 
12  C.  B.  723 ;  Smith  v.  Hull  Glass  Co., 
11  C.  B.  897. 

The  act  of  1856,  containing  provi- 
sions similar  to  those  set  out  above, 
was  repealed  by  the  Companies  Act, 
1862  (25  &  26  Vict.,  ch.  89),  which  con- 
solidated the  laws  relating  to  trading 
companies  and  other  associations; 
but  the  liberal  provisions  of  the  act  of 
1856  in  relation  to  contracts  were  un- 
accountably omitted.  This  deficiency, 
however,  was  supplied  by  the  Com- 
panies Act,  1867  (SO  &31  Vict.,  ch.  131, 
§  37),  an  act  amendatory  of  that  of 
1862.  Although,  as  has  been  stated, 
the  provisions  of  the  Companies 
Acts  relating  to  trading  corporations 
are  quite  similar  to  what  we  have 
set  out  at  length  in  regard  to  corpo- 
rations for  carrying  on  undertakings 
of  a  public  nature,  there  is  a  notice- 
able difference  in  this  respect;  viz., 
that  the  contracts  need  not  be  entered 
into  by  a  "  committee  of  the  direct- 
ors" ;  they  will  be  valid  if  made  in 
behalf  of  the  company  by  "  any  per- 
son acting  under  the  express  or  im- 
plied authority  of  the  company." 

In  regard  to  bills  and  notes,  the 
Companies  Act,  1862,  by  section  47, 
provides  as  follows:  "A  promissory 


notf  or  bill  of  exchange  shall  be 
deemed  to  have  been  made,  accepted, 
or  indorsed  on  behalf  of  any  company 
under  this  act,  if  made,  accepted,  or 
indorsed  in  the  name  of  the  com- 
pany by  any  person  acting  under 
the  authority  of  the  company,  or  if 
made,  accepted,  or  indorsed  by  or  on 
behalf,  or  on  account  of  the  com- 
pany, by  any  person  acting  under 
the  authority  of  the  company."  Sea 
Ex  parte  Overend,  Gurney  &  Co., 
L.  9,  4  Ch.  460;  Ee  Barber  &  Co., 
L.  B.  9  Eq.  725.  For  provisions  of 
previous  acta  upon  this  subject,  re- 
pealed by  the  act  of  1862,  see  7  &  8 
Vict.,  ch.  110,  §45;  7  &  8  Vict.,  ch. 
113,  §  22;  19  &  20  Vict.,  ch.  47,  §  43. 
For  decisions  under  the  foregoing,  see 
Halford  v.  Cameron's  &c.  E.  Co.,  16 
Ad.  &  El.  (n.  s.)  442;  Edwards  v. 
Cameron's  &c.  E.  Co.,  6  Ex.  269 ;  Aggs 
V.  Nicholson,  1  Hurlst.  &  N.  165; 
Healey  v.  Story,  3  Ex.  3;  Allen  v. 
Sea,  Fire  &  Life  Ins.  Co.,  9  C.  B.  574; 
Gordon  v.  Sea,  Fire  &  Life  Ins.  Co., 
1  Hurlst.  &  N.  599. 

'  Broughton  v.  Manchester  &c. 
Water  Works,  3  Barn  &  Aid.  1; 
Winne  v.  Bampton,  3  Atk.  473,  475; 
Taylor  v.  Dulwich  Hospital,  1  P. 
Wms.  656 ;  Carter  v.  Dean  of  Ely,  7 
Sim.  211 ;  Gooday  v.  Colchester  &c. 
E.  Co.,  17  Bear.  132 ;  Preston  v.  Liver- 
pool &c.  E.  Co.,  17  Bear.  114 ;  s.  c.  5 
H.  L.  Cas.  605;  Finlay  v.  Bristol  &c. 
E.  Co.,  7  Ex.  409 ;  Austin  v.  Bethnal 
Green,  L.  E.  9  C.  P.  91,  The  contract, 
if  not  under  seal,  has  been  held  not 
good,  though  made  in  pursuance  of 
a  resolution  of  the  members  of  the 
corporate  body.  Carter  v.  Dean  of  Ely, 
7  Sim.  211 ;  Wilmot  v.  Corp.  of  Cov- 
entry, 1  You.&  C.  (Ex.)  518;  Taylor 
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money  had  and  received,*  for  money  paid,*  and  for  use  and 
occupation,^  by  a  corporation.* 

■  §  6059.  In  England  Sealing  not  Required  in  Case  of  Trad- 
ing Corporations.  —  In  regard  to  trading  corporations,  the  rule 
finally  adopted  in  England  is  one  of  great  liberality.  The 
validity  of  a  contract  of  such  a  corporation  not  under  seal  de- 
pends neither  upon  the  magnitude  nor  insignificance  of  the 
subject-matter,  but  upon  whether  the  contract  be  for  a  purpose 
connected  with  the  objects  of  the  incorporation.  An  illustra- 
tion will  make  this  plain.  A  company  incorporated  for  the 
working  of  collieries  contracted  with  an  engineer  for  the  erec- 
tion of  a  pumping  engine  and  machinery  for  that  purpose,  and 
paid  him  part  of  the  price.  In  an  action  by  the  company 
against  the  engineer  for  a  breach  of  contract  in  refusing  to 
deliver  the  engine  and  machinery,  the  court  of  Common  Pleas 
held  that  the  action  was  maintainable,  though  the  contract 
was  not  under  seal.°  On  an  appeal  to  the  Exchequer  Chamber, 
Cockburn,  C.  J.,  delivering  the  judgment  of  that  court  said: 
"  We  are  asked  to  overrule  a  long  series  of  decisions  in  all  the 
courts,  which,  in  accordance  with  sound  sense,  have  held  that 
the  old  rule  as  to  corporations  contracting  only  under  seal 
does  not  apply  to  corporations  or  companies  constituted  for 
the  purpose  of  trading,  and  we  are  invited  to  re-introduce  a 
relic  of  barbarous  antiquity.  We  are  all  of  opinion  that  the 
judgment  of  the  court  of  Common  Pleas  ought  to  be  affirmed. 

V.  Dulwich  Hospital,  1  P.  Wms.  655;  clesiastical  Commons  v,  Merral,  L.  E, 

Smart  v.  Westam  Union,  10  Ex.  867 ;  4  Ex.  162 ;  Doe  v.  Bold,  11  Ad.  &.  El. 

Eeg.  V.  Stamford,  6  Ad.  &  El.  (n.  s.)  (n.  s.)  127.    Compare  Einlay  v,  Bris- 

433 ;  Cope  v.  Thames  &c.  E.  Co.,  3  Ex.  tol  &c.  E.  Co.,  7  Ex.  409. 

841 ;  Dunston  v.  Imperial  Gas  Co.,  2  *  The  state  of  the  English  law  on 

Barn.  &  Aid.  125.     See  also  Gibson  v.  this  subject,  down  to  the  year  1889,  is 

East  India  Co.,   5  Bing.  (N.  C.)  262,  briefly  Considered  by  Sir  N.  Lindley, 

271,  275;  Arnold  v.  Poole,  4  Man-.  &  in  the  fifth  edition  of  his  "  Company 

G.  860;  Ludlow  v.  Charlton,  6  Mees.  Law,"  at  p.  220,  et  ieg.;  from  which  it 

&  W.  815.  appears  that  the  ancient  rule  requir- 

'  Hall  V.   Swansea,   5  Ad.  &.  El.  ing  the  use  of  the  corporate  seal  still 

(N.  s.)  526,  548.  obtains  in  England  to  a  greater  ex- 

2  Jeffrys  v.  Gurr,  2  Barn.  &  Aid.  833.  tent  than  in  America. 

=  Lowe  V.  London  &c.  E.   Co.,  18  *  South  of  Ireland  Colliery  Oo.  v. 

Ad.  &  El.  (N.  s.)  632.    See  also  Ec-  Waddle,  L.  E.  3  Ch.  463. 
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....  In  early  times,  no  doubt,  corporations  could  only,  sub- 
ject to  well-known  exceptions,  bind  themselves  by  contracts 
under  seal.  But  the  contrary  has  since  been  laid  down  by  a 
long  series  of  cases,  and  may  now  be  considered  settled  law."^ 
This  decision  expressly  overrules  one  case,^  and  others  by 
implication.' 


'  L.  R.  4  0.  P.  618.  Bovill,  0.  J., 
m  the  court  below,  gave  an  interest- 
ing account  of  the  change  in  the  law 
in  this  particular.  "  Originally,"  said 
he,  "all  contracts  by  corporations 
were  required  to  be  under  seal.  From 
time  to  time  certain  exceptions  were 
introduced,  but  these  for  a  long  time 
had  reference  only  to  matters  of  tri- 
fling importance,  such  as  the  hiring 
of  servants  and  the  like.  But  in  prog- 
ress of  time  as  new  descriptions  of 
corporations  came  into  existence,  the 
courts  came  to  consider  whether  these 
exceptions  ought  not  to  be  extended 
in  the  case  of  corporations  created  for 
trading  and  other  purposes.  At  first 
there  was  considerable  conflict;  and 
it  is  impossible  to  reconcile  all  the  de- 
cisions on  the  subject.  But  it  seems 
to  me  that  the  exceptions  created  by 
the  recent  cases  are  now  too  firmly 
established  to  be  questioned  by  the 
earlier  decisions,  which,  if  inconsist- 
ent with  them,  must,  I  think,  be  held 
not  to  be  the  law.  These  exceptions 
apply  to  all  contracts  by  trading  cor- 
porations entered  into  for  the  purposes 
for  which  they  were  incorporated.  A 
company  can  carry  on  business  only 
by  agents,  managers,  and  others ;  and 
if  the  contracts  made  by  these  per- 
sons are  contracts  which  relate  to  ob- 
jects and  purposes  of  the  company, 
and  are  not  inconsistent  with  the  rules 
and  regulations  which  govern  their 
acts,  they  are  valid  and  binding  upon 
the  company,  though  not  under  seal." 
See  Henderson  v.  Australian  Koyal 
Mail  Nav.  Co.,  5  El.  &  Bl.  409;  Aus- 


tralian Eoyal  Mail  Nav.  Co.  v.  Mar- 
zett,  11  Ex.  228 ;  Church  v.  Imperial 
Gas  Co.,  6  Ad.  &  El.  846;  Beverley  v. 
Lincoln  Gas  Light  Co.,  6  Ad.  &  El. 
829 ;  Clark  v.  Cuckfield  Union,  1  Bail- 
C.  O.  85;  B.  c.  28  L.  J.  (Q.  B.)  349; 
Sanders  v.  St.  Neots  Union,  8  Ad.  & 
El.  (N.  s.)810;  London  Gas  Light  &c. 
Co.  V.  Nicholls,  2  Car.  &  P.  365 ;  Haigh 
V.  North  Bierley  Union,  El.,  Bl.  &  El. 
873;  Stafford  v.  Till,  4  Bing.  75;  Ee 
Ebbw.  Yale  Co.,  L.  E.  8  Eq.  i4 ;  Paul- 
ing V.  London. &c.  E.  Co.,  8  Ex.  867; 
Fishmongers'  Co.  v.  Eobertson,  5  Man. 
&  G.  130;  Denton  v.  East  Anglian  E. 
Co.,  3  Car.  &  K.  16;  Nicholson  v. 
Bradfield  Union,  L.  E.  1  Q.  B.  620; 
Wells  V.  Hull,  L.  E.  10  C.  P.  402 ;  Cop- 
per Miners'  Co.  v.  Fox,  16  Ad.  &  El. 
(n.  s.)  229,  236;  Eeuter  v.  Electric 
Teleg.  Co.,  6  El.  &  Bl.  341 ;  Totterdell 
V.  Fareham  &c.  Co.,  L.  E.  1  C.  P.  674. 
This  principle  extends  to  the  appoint- 
ment of  attorneys  to  act  for  corpora- 
tions :  this  need  not  be  under  seal. 
Eeg.  V.  Cumberland,  5  Eng.  Eail.  Oas. 
332 ;  Thames  Haven  Dock  Co.  v.  Hall, 
5  Man.  &  G.  274 ;  Faviell  v.  Eastern 
Counties  E.  Co.,  2  Ex.  344.  Compare 
Arnold  v.  Poole,  4  Man.  &  G.  860. 
Upon  the  same  principle  exists  the 
power  of  accepting  bills  of  exchange, 
and  issuing  promissory  notes,  by  com- 
panies incorporated  for  purposes  of 
trade.  Lord  Denman  in  Church  v. 
Imperial  Gas  Co.,  6  Ad.  &  El.  846, 861. 

2  East  London  Water  Works  Co.  v. 
Bailey,  4  Bing.  283. 

*  Such,  it  would  seem,  as  London 
Dock  Co.  V.  Sinnott,  8  El.  &  Bl.  347. 
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§  5060.  Statutory  Kequlrenient  of  Seal  must  be  Observed. 

Although,  as  we  have  seen,  the  acts  and  contracts  of  corpo- 
rate officers  in  the  scope  of  their  authority,  though  not  under 
seal,  are  in  general  regarded  as  valid,  nevertheless  if  the  stat- 
ute creating  the  corporation,  or  its  charter,  provides  that  cer- 
tain acts  shall  be  done  under  the  corporate  seal,  this  formality- 
must  be  observed  in  such  cases.*  This  follows  from  the 
familiar  proposition  that  a  corporate  body  can  act  only  in 
the  manner  prescribed  by  its  act  of  incorporation,  because  it 
is  the  mere  creature  of  the  law  and  derives  all  of  its  powers 
from  its  act  of  incorporation.^  Indeed,  this  rule  is  recog- 
nized when  the  acts  of  officers  not  attested  by  the  corporate 
seal  are  held  valid;  for  if  the  statute  provides  that  the  man- 
agement of  the  corporate  affairs  shall  be  in  the  hands  of  a 
board  of  directors  or  other  officers,  all  acts  done  by  such  board 
of  office'rs,  within  the  scope  of  their  authority,  are  regarded  as 
done  under  and  in  pursuance  of  the  incorporating  act.'  If 
therefore,  the  charter  require  that  deeds  given  by  the  corpo- 
ration shall  be  under  the  corporate  seal,  and  shall  also  be 
signed  by  the  corporators,  a  deed  signed  by  persons  not  named 
therein  as  corporators,  and  bearing  a  seal  not  proved  to  be  the 
corporate  seal,  is  fatally  defective.*     So,  if  the  charter  require 

^  Ante,  §  5017.  &c.  Ins.  Oo.  v.  Mechanic  Ins.  Co.,  7 

'  Head  v.  Providence  Ins.  Co.,  2  Wend.  (N.  Y.)  31;  Dawes  v.  North 

Cranch  (IT.  S.),  127;  People  v.  Utica  Eiver  Ins.  Co.,  7  Cow.  (2Sr.  Y.)  462; 

Ins.  Co.,  15  Johns.  (N.  Y.)  358;  s.  c.  Safford  v.  Wyckoff,  4  Hill  (N.  Y.), 

8  Am.  Dec.  243 ;  New  York  Firemen  442,  447 ;  Henning  v.  United  States 

Ins.  Co.  V.  Ely,  2  Cow.  (N.  Y.)  678;  Ins.  Co.,  47  Mo.  425;  s.  c.  4  Am.  Rep. 

Essex  Turnp.  Oo.  v.  Collins,  8  Mass.  332;  Barnes  v.  Ontario  Bank,  19  N.  Y. 

292;  Spear  w.Ladd,  11  Mass.  94;  Wal-  152;  Williams  v.  Chester  &c.  R.  Co., 

ler  «.  Bank  of  Kentucky,  3  J.  J.  Marsh.  5  Eng.  L.  &  Eq.  497.    It  cannot  be 

(Ky.)201;  Hollands.  San  Francisco,  doubted,  however,  that  the  applica- 

7  Cal.  361 ;  Osborne  v.  Tunis,  25  N.  ,T.  tion  of  the  principle  of  Head  v.  Provi- 

L.  633 ;  Talmadge  v.  North  American  dence  Ins.  Co.  and  the  foregoing  cases 

Coal  Co.,  3  Head  (Tenn.),  337;  Kin-  has  been  very  much  modified  in  later 

zie  V.  Chicago,   3  III.  187 ;  Bank  of  cases.     See  Sanborn  v.  Firemen  Ins. 

Kentucky  v.  Schuylkill  Bank,  1  Par-  Co.,  16  Gray  (Mass.),  448,  454;  s.  c. 

son's  Sel.  Cas.  180 ;  Logwood  v.  Plant-  77  Am.  Dec.  419. 
ers'   &c.    Bank,    Minor    (Ala.),    23;  "  Hayden  i;.  Middlesex  Turnp.  Co., 

Brewster  v.  Hartley,  37  Cal.  15;  «.  C  10  Mass.  397;  s.  c.  6  Am.  Dec.  143. 
99  Am.  Dec.  237 ;  Stow    v.  Wyse,  7  *  Den  ex  dem.  Osborne  v.  Tunis, 

Conn.  214;  s.  c.  18  Am.  Dec.  99;  Life  25  N.  J.  L.  633, 
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contracts  to  be  signed  by  certain  officers  and  approved  in  a 
certain  manner,  an  agent  cannot  bind  the  corporation  by  a 
contract  not  so  signed  and  approved.^  And,  in  general,  while 
it  is  not  necessary  that  the  charter  of  a  corporation  should 
confer  the  power  of  contracting  by  an  agent  or  committee,  in 
order  to  give  it  that  right,  yet  when  the  charter  prescribes 
any  mode  in  which  the  officers  or  agents  of  a  corporation  must 
act,  that  mode  must  be  strictly  pursued,  to  render  their  acts 
or  contracts  obligatory  on  the  corporation.^  To  this  rule 
exceptions  have  been  admitted  in  some  cases,  on  the  theory 
of  the  statute  being  directory  merely.^ 

§  6061.  Appointment  of  Corporate  Agents  Ifeed  not  be 
under  Seal.  —  Adhering  to  the  strictness  of  the  common-law 
rule,  it  is  obvious  that  a  corporation  could  not  authorize  any 
act  to  be  done  by  an  agent,  by  a  mere  vote  of  the  directors. 
But  this  rule  no  longer  applies  to  corporations  created  by 
statute,  whose  charters  contemplate  that  the  business  of  the 
corporation  will  be  transacted  exclusively  by  aboard  of  direct- 
ors. "The  acts  of  such  body  or  board,"  said  Mr.  Justice 
Story,  "  evidenced  by  a  written  vote,  are  as  completely  bind- 
ing upon  the  corporation,  and  as  complete  authority  to  their 
agents,  as  the  most  solemn  acts  done  under  the  corporate  seal."  * 
And  the  same  distinguished  jurist  declared,  in  another  lead- 
ing case,®  that  the  law  must  be  regarded  as  firmly  established, 
both  in  England  and  America,  that  a  corporation  may  be 
bound  by  promise  express  or  implied,  resulting  from  the  acts 
of  its  authorized  agent,  although  such  authority  be  only  by 
virtue  of  a  corporate  vote,  unaccompanied  with  the  corporate 
seal."     So,  it  has  been  held  that  the  authority  from  a  cor- 

^  Dobbins  ti.  Etowah  Man.  &c.  Co.,  *  Flecknerv.  Bank  of  United  States, 

75  Ga.  238.  8  Wheat.  (V.  S.)  338,  357.    See  also 

'  St.  Andrew's  Bay  Land  Oo.  v.  Eandall  v.  Van  Vechten,  19  Johns. 

Mitchell,  4  Fla.  192;  «.  c.  54  Am.  Dec.  (N.  Y.)  60,  65;  s.  c.  10  Am.  Dec.  193. 
340.  ^  Bank  of  United  States  v.  Dan- 

»  Notably,*  in  the  construction  of  dridge,  12  Wheat.  (U.  S.)  64. 
the  New  York  statute  to  protect  the  "  Ibid.,  68.     See  also  Buncombe  v. 

assets  of  moneyed  corporations. '.ilnte,  McOarson,  1  Dev.  &  B.  (N.  0.)  306; 

§  5019.  Bates  v.  Bank,  2  Ala.  461 ;  Board  of 
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poration  to  its  agent,  by  which  he  orders  its  tenants  to  quit, 
need  not  be  under  seal.^ 

§  5063.  Agreements  to  Convey  JJand.  —  An  agreement  to 
convey  land,  or  an  interest  therein,  is  not  required  to  be  exe- 
cuted with  the  same  formality  of  a  deed  of  conveyance,  but  it  is 
sufficient  if  it  is  signed  by  the  party  to  be  charged  therewith, 
so  as  to  comply  with  the  statute  of  frauds;  and  even  a  parol 
agreement  will  be  specifically  enforced  in  equity  where  the 
vendee  has  entered  into  possession.  The  rule  as  to  the  execu- 
tion of  agreements  by  corporations  to  convey,  is  the  same  as 
that  in  respect  of  such  agreements  by  individuals:  the  cor- 
porate seal  is  not  necessary  to  give  validity  to  such  an  agree- 
ment, because  it  is  not  necessary  in  the  case  of  an  individual; 
and  such  agreements,  though  not  under  seal,  will  be  enforced 
in  equity.*  So,  an  agreement  by  a  corporation  to  lease  real  es- 
tate is  not  required  to  be  executed  or  assented  to  by  the  cor- 
poration with  the  same  formality  as  the  lease  itself;  and  if 
such  an  agreement  is  made  in  the  name  of  a  corporation,  by 
one  acting  as  its  agent,  but  without  authority,  and  without 
the  formality  required  in  the  execution  of  an  actual  lease,  it 
may  be  subsequently  ratified  by  the  corporation;  and  if  so 
ratified,  a  court  of  equity  will  enforce  the  specific  performance 
of  it.» 

§  6063.  Corporation  may  Accept  Deed  by  Parol.  —  Unless 
there  is  a  statute  requiring  the  signature  and  seal  of  the 
vendee  or  grantee  in  a  deed  of  conveyance  in  order  to  make 
it  binding,  the  vendee  or  grantee  may  accept  it  by  parol."  This 
rule  applies  to  corporations;  so  that,  where  a  deed  of  convey- 

Educatioim.  Greenebaum,  39  111.  609 ;  '  Conant  ti.  Bellows    Falls    Canal 

St.  Andrew's  Bay  Land  Co. «).  Mitch-  Co.,  29  Vt.  263.    Interpretation  of   a 

ell,  4  Fla.  192 ;  s.  c.  54  Am.  Dec.  340.  contract  to   convey  by  a    corporation 

'■  Wolf  V.  Goddard,  9  Watts  (Pa.),  containing  special  covenants:  Russell 

544.  V.  Eastern  K.  Co.,  5  Allen  (Mass.),  290. 

2  Banks  v.  Poitiaux,  3  Rand.  (Va.)  '  Tripp  v.  Bishop,  36  Pa.  St.  424 ; 

136;  s.  c.  15  Am.  Dec.  706;  Le  Grand  Smith's  Appeal,  69  Pa.  St.  4^4 ;  Swiss- 

V.  Hampden  Sidney  College,  5  Munf.  helm  v.  Swissvale  Laundry  Co.,  95 

(Va.)  324.  Pa.  St.  367. 
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ance  is  made  to  a  corporation,  or  a  written  contract  to  convey 
land  to  it,  or  a  contract  to  convey  land  to  certain  parties  in 
view  of  their  future  organization  into  a  corporation,  —  and 
the  corporation  adopts  the  agreement,  it  may  adopt  it  by 
parol,  so  as  to  make  it  mutually  binding.' 

§  €iP64.  Answers  in  Chancery  Cases. —  By  the  ancient  rule 
of  chancery  practice,  in  respect  of  which  some  American 
courts  still  seem  to  be  sticking  in  the  wax,  a  corporation  aggre- 
gate must  answer  in  equity  under  its  corporate  seal.''  This 
•  rule  was  reaffirmed  by  the  Chancellor  of  New  Jersey  as  late 
as  the  year  1860,  and  a  motion  to  suppress  an  answer  not 
under  seal  was  sustained  with  costs,  and  in  an  elaborate  attempt 
at  reasoning,  although  the  answer  was  signed  by  counsel  and 
verified  by  the  oatli  of  the  secretary  of  the  corporation  in  the 
usual  form,  and  although  the  secretary  had  made  an  affidavit 
stating  that  the  corporation  had  no  seal?  No  reason  whatever 
can  be  offered  in  support  of  this  senseless  rule.  It  is  now 
thoroughly  settled  that  a  corporation  may  appoint  an  attorney,* 
or  any  other  agent,  without  the  use  of  a  corporate  seal,* 
except  an  attorney  to  do  an  act  which  of  itself,  in  the  case  of 
an  individual,  requires  the  use  of  a  seal, —  as  an  attorney  to 
convey  land.^  This  being  so,  when  a  corporation  retains  an 
attorney  of  the  court  to  appear  for  it  and  represent  it,  the 
same  credit  ought  to  be  accorded  to  his  signature  to  the 
pleadings  and  other  papers  in  the  cause  as  is  accorded  in 
the  case  of  a  natural  person;  and  such  is  now  believed  to  be 
the  almost  universal  practice  in  American  courts.  Federal 
and  State.  The  rule  which  requires  the  seal  of  a  corporation 
to  an  answer  in  equity  cannot  be  ascribed  to  the  rule  of  chan- 
cery practice  which  made  answers  evidentiary,  because  the 
evidential  quality  of  an  answer  in  equity  depended  on  the 

1  Swisshelm  ■;;.  Swissvale  Laundry      &  Ames  Corp.,  §  665;  1  Newland  Ch. 
Co.,  95  Pa.  St.  367.  Pr.  131 ;  1  Daniell  Oh.  Pr.  876,  note 

•'  Cooper  Eq.  PI.  325 ;  Mitford  PI.      1 ;  3  Hoffman  Ch.  Pr.  239. 
9;    Rex  v.    Windham,    Cowp.    377;  '  Ransom  ■!).  Stonington  &c.  Bank, 

Story  Eq.  PI.  874;  1  Vern.  117;  Ang.      13  N.  J.  Eq.  212. 

'  Ante,  i  4F67.  '  Ante,  §  5061.  *  Ante,  ^  5048. 
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fact  that  it  was  made  under  oath;  and  it  has  been  well  held 
that  the  answer  of  a  corporation,  under  its  corporate  seal,  not 
sworn  to  or  supported  by  the  sworn  answers  of  the  of&cers,  is 
not  evidence  in  favor  of  the  corporation.' 


Article  II,    Manner  of  Executing  Sealed  Instruments 
BY  Corporations. 


Section 

5069.  What  is  a  seal. 

5070.  What  devices  are  good  as  corpo- 

rate seals. 

5071.  When  a  printed  seal  wUl  be  suf- 

ficient, and  when  not. 

5072.  Seal    aflBxed    by  the  secretary. 

5073.  When  device  presumed  to  be 

the  corporate  seal. 

5074.  Sealed  instruments  must  be  ex- 

ecuted in  name  of  corporation. 

5075.  Illustrations  showing  the  strict- 

ness of  this  rule. 

5076.  Otherwise  the  agent  will  bind 

himself  personally. 

5077.  Oases  in  which  neither  corpora- 

tion nor  agent  bound. 
6078.  Form  of  words  necessary  to  show 
that  it  is  the  deed  of  the  cor- 
poration. 

5079.  Seal  must  appear  to  be  that  of 

corporation,  and  how. 

5080.  Effect  of  sealing  with  the  pri- 

vate seals  of  the  signers. 

5081.  Not    necessary  to    say  parties 

have  affixed  their  seals. 

5082.  Affixing  seal  several  times. 

5088.  Disposition  to  relax  formal  re- 
quirements so  as  to  effectuate 
the  intent  of  the  parties. 

5084.  Statutes  which  cure  informality 
in  sealing  corporate  deeds. 


Section 

5085.  Forms  held   not   the   deed   of 

the  corporation,  but  of  the 
agents.  • 

5086.  Other  such  forms. 

5087.  Forms  under  which  the  agent 

was  not  personally  liable. 

5088.  Forms  held  to  be  the  deed  of 

the  corporation,  and  not  of 
its  agents. 

5089.  Sealing  when  sufficient  without 

signing. 

5090.  Manner  of  signing. 

5091.  Corporate  deeds  how  acknowl- 

edged. 

5092.  Instances  of  acknowledgments 

of  corporate  deeds  which  have 
been  held  good. 

5093.  Of  the  delivery  of  the  deed,  its 

necessity  and  effect. 

5094.  Sealed   instrument   signed   by 

some  of  the  officers,  and  de- 
livered in  escrow,  not  opera- 
tive. 

5095.  Deeds  signed  by  the  directors 

or  trustees. 

5096.  Effect  of  deed  of  all  sharehold- 

ers. 

5097.  Deed  or  mortgage  by  a  corpora- 

tion by  attorney  in  fact. 

5098.  Assignments  of  choses  in  action 

by  corporations. 


§  6069.  What  is  a  Seal,  —  A  discussion  of  what  constituted 
a  seal  at  common  law  is  a  matter   of  historical  interest  only. 


1  Lovett  V.  Steam  Saw  Mill  Asso., 
6  Paige  (N.  Y.),  54.    Release  of  wit- 
nesses purporting    to  be  under  cor- 
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Lord  Coke  says  "Sigillum  est  cera  impressa;  sine  impressione,  non 
est  sigillum."  '■  This  proposition  may  be  said  to  have  little  force 
at  the  present  time,  although  there  are  reported  cases  in  which 
it  has  been  rigidly  adhered  to.'^  We  are  not  at  the  present 
day,  in  the  language  of  Chancellor  Halstead,  "fast  in  the 
wax."  *  The  policy  of  requiring  a  seal  being  simply  to  give 
ceremony  and  solemnity  to  the  execution  of  important  instru- 
ments, by  means  of  which  the  attention  of  the  parties  is  more 
certainly  and  effectually  fixed,  and  frauds  less  likely  to  be 
practiced  upon  the  unwary,  nothing  could  be  more  highly 
and  absurdly  technical,  or  better  calculated  to  defeat  the  object 
of  the  rule,  than  that  a  transaction  of  this  character  should 
be  rendered  void  because  of  a  variance  in  some  of  the  details 
from  the  strict  formula  of  the  common  law.  That  the 
ancient  conception  of  a  seal,  an  impression  made  in  wax,  is  no 
longer  the  law  in  England,  is  shown  by  a  passage  in  the  work 
of  the  greatest  master  of  the  law  of  real  property  that 
has  lived  in  England  in  modern  times.  "  It  is  not  neces- 
sary," says  Lord  St.  Leonards,  "that  an  impression  should  be 
made  with  wax  or  with  wafer.  If  the  seal,  stick,  or  instrument 
used  be  impressed  by  the  party  on  plain  parchment  or  paper, 
with  an  intent  to  seal,  it  is  clearly  sufficient."  *  This  author- 
ity was  referred  to  with  approval  in  the  Queen's  bench.  Lord 
Denman,  C.  J.,  saying:  "We  do  not  wish  to  encourage  the 
slightest  doubt  on  this  point."  ^ 

§  5070.  What    Devices    are    Good   as  Corporate  Seals. — 

An  act  of  the  Legislature  of  Kentucky,  passed  in  the  year 
1797,  provided   that   "  any  instrument   to  which  the  person 

1  3  Inst.  169. 

'  Warren r.  Lynch,  5  Johns.  (N.Y.)  *.  Sugden  on  Powers  (1st  Am.  ed.), 

239;   Bank  of  Rochester  v.  Gray,  2  236. 

Hill  (N.Y.),  227 ;  Farmers'  &c.  Bank  v.  .     *  Eeg.  v.  St.  Paul,  7  Ad.  &  El.  (n.  s.) 

Haight,3Hill(N.Y.),  493;  Douglas «.  232.     See    also    Ourtis  i;.  Levitt,   15 

Oldham,  6  N.  H.   150;  Beardsley  v.  N.  Y.  9,  90,  where  this  language  was 

Knight,  4  Vt.  471 ;  Perry  v.  Price,  1  quoted,   followed,   and  applied,  in  a 

Mo.  645.  case  determined  by  the  law  of  Eng- 

"  Corrigan  v.  Trenton  Del.  Falls,  5  land. 
N.  J.  Eq.  52,  56. 
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making  the  same  shall  affix  a  scroll  by  way  of  seal,  shall  be 
adjusted  and  holden  to  be  of  the  same  force  and  obligation  as 
if  it  were  actually  sealed."  This  act  was  held  to  apply  to  cor- 
porations, and  under  it  a  corporation  was  permitted  to  use  a 
scrawl  for  a  seal,  as  well  as  an  individual.*  Under  the  statutes 
of  Missouri,  the  word  "  seal,"  written  in  a  scroll  at  the  left  of 
the  signatures  of  the  officers  of  the  corporation,  who  execute 
the  instrument  in  its  behalf,  has  been  held  sufficient.^  To  an 
indenture  between  a  corporation  and  an  individual,  the  parties 
"  set  their  hands  "  and  against  each  signature  was  a  small  bit 
of  paper,  attached  by  a  wafer,  without  any  impression  on 
either,  indicative  of  a  common  seal  of  a  corporation.  This 
instrument  was  held  to  be  the  deed  of  the  corporation,  as  well 
as  of  the  individual.  To  the  objection  that  this  did  not  appear 
to  be  the  seal  of  the  corporation,  Putman,  J.,  said:  "A  corpora- 
tion, as  well  as  individual  persons,  may  use  and  adopt  any  seal. 
They  need  not  say  that  it  is  their  common  seal.  This  law  is 
as  old  as  the  books.  Twenty  may  seal  at  one  time  with  the 
same  seal."^     Referring  back  to  Lord  Coke's  definition  of  a 


'  Eeynolds  v.  Glasgow  Academy,  6 
Dana  (Ky.),  37.  See  also  Johnston  v. 
Crawley,  25  Ga.  316;  s.  c.  71  Am. 
Dec.  173.  The  substitution  of  the 
"  scroll "  or  "  scrawl "  for  the  seal  is 
permitted  by  statute  in  many  states. 
See  Comp.  L.  Mich.  1871,  p.  1348,  §  39 ; 
Ibid.  1708,  §  80;  Eev.  Stats.  Mo.  1879, 
p.  106,  §  662;  Stats,  at  Large  Minn., 
p.  641,  §  31;  Rev.  Code  Miss.  1871,  p. 
483,  §  2227 ;  Rev.  N.  J.  1877,  p.  387,  §  52 ; 
Ibid.  741,  fil;  Code  Va.  1873,  p.  195; 
Ibid.  985,  §  2;  Rev.  Stats.  Wis.  1878, 
p.  636,5  22.15;  Rev.  Stats.  111.  1877, 
p.  270,  §  1;  Rev.  Stats.  Ohio,  1880, 
p.  184,  5  4;  Gen.  Laws  Or.  1872, 
p.  258,  §§  741,  742;  Gen.  Stats.  Conn.- 
1875,  p.  438,  §  17;  Code  Ga.  1873, 
§  5.  But  in  Connecticut,  Michigan, 
Virginia,  and  Wisconsin,  the  seals  of 
corporations  are  especially  excepted 
in  the  foregoing  statutes.  In  some 
States  the  use  of  private  seals  and 
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scrolls  as  substitutes  therefor  is  abol- 
ished by  statute.  See  Oomp.  L.  Kan. 
1879,  p.  209,  §  6 ;  Gen.  Stats.  Neb.  1873, 
p.  100,  §  1 ;  Gen.  Stats.  Ky.  1879,  p.  249, 
5  2 ;  2  Davis  Ind.  Stats.  1876,  p.  147, 
sec.  274;  Thomp.  &  Steg.  Tenii.  Stats. 
1871,  §  1804;  Rev.  Stats.  Tex.  1879,  p. 
644,  art.  4487 ;  Code  Ala.  1876,  §  2194. 
A  statute  (Mass.  Stats.  1855,  ch.  223), 
providing  that  the  mere  impression 
of  the  seal  of  a  corporation  upon  any 
legal  instrument,  executed  by  a  cor- 
poration, shall  thenceforth  be  valid, 
is  not  retrospective  in  its  operation. 
Bates  V.  Boston  &c.  R.  Co.,  10  Allen 
(Mass.),  251. 

^  Missouri  Fire  Clay  Works  v. 
Ellison,  30  Mo.  App.  67. 

'  Mill-Dam  Foundry  v.  Hovey,  21 
Pick.  417.  To  this  effect  are  Tenney 
V.  Bast  Warren  Lumber  Co.,  43  N.  H. 
343;  Stebbin?  v.  Merritt,  10  Cush. 
(Mass.)  27;    Western  Female   Semi- 
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seal,  it  will  be  seen  that  merely  fastening  wax  upon  a  docu- 
ment did  not  constitute  it  a  deed.  The  wax  was  only  auxil- 
iary. The  impression  thereon  was  the  sine  qua  non  of  the 
formality.  The  impression  upon  the  wax  being  therefore  the 
essential  circumstance,  it  obviously  can  make  no  difference, 
in  fact,  whether  that  impression  appears  at  the  end  of  the 
signature  upon  wax,  or  indented  into  tlie  bare  paper.^  It  has, 
however,  been  denied  that  this  constitutes  a  valid  sealing.^ 
The  legality  of  this  method  of  sealing  by  corporations  is  estab- 
lished by  statute  in  Connecticut,^  Georgia,*   Massachusetts/ 


nary  V.  Blair,  1  Disney  (O.),  370 ;  Cross- 
man  v.  Hilltown Turnp.  Co.,  3  Grant's 
Oas.  (Pa.)  285;  South  Baptist  Soc.  v. 
Clapp,  18  Barb.  (N.  Y.)  35;  Gash- 
wiler  V.  Willis,  33  Cal.  11 ;  s.  c.  91 
Am.  Dec.  607;  Bank  of  Middlebury 
V.  Rutland  &c.  R.  Co.,  30  Vt.  159; 
Illinois  &c.  B.  Co.  v.  Johnson,  40  111. 
85;  Porter  v.  Androscoggin  &c.  E. 
Co.,  37  Me.  349;  Eansom  v.  Stoning- 
ton  Sav.  Bank,  13  N.  J.  Eq.  212 ;  St. 
Philip's  Church  d>  Zion  Presbyterian 
Church,  23  S.  0.  297.  In  many  of 
the  States  it  is  specifically  enacted  by 
statute  that  corporations  may  alter 
their  common  seal  at  pleasure.  See 
Gen.  Laws  Col.  1877,  p.  145,  §  4; 
Comp.  Laws  Kan.  1879,  p.  218,  §  1073; 
Rev.  Stats.  Me.  1871,  p.  393,  §  1 ;  Stats, 
at  Large  Minn.  456,  §  165  (religious 
corporations) ;  Rev.  N.  J.  1877,  p.  176 ; 
Gen.  Stats.  R.  I.  1872,  p.  290,  §  1; 
Rev.  Stats.  Tex.  1879,  p.  605,  art. 
4210;  Gen.  Stats.  Vt.  1860,  p.  581, 
§  4 ;  Rev.  Stats.  1879,  p.  304,  ch.  24,  §  1 ; 
Rev.  Stats.  Wis.  1878,  p.  509,  §  1748. 

^  Corrigan  v.  Trenton  &c.  Palls 
Co.,  5  N.  J.  Eq.  52;  Allen  v.  Sul- 
livan R.  Co.,  32  N.  H.  446;  Hendee 
V.  Pinkerton,  14  Allen  (Mass.),  381; 
Carter  v.  Burley,  9  N.  H.  558;  Con- 
nolly V.  Goodwin,  5  Cal.  220 ;  Wood- 
man V.  York  &c.  R.  Co.,  50  Me.  649; 
FoUett's  Heirs  v.  Rose,  3  McLean 
(U.    S.),    332;    Pillow   v.    Roberts, 


13  How.  (U.  S.)  472;  g.  c.  Hemp. 
(U.  S.)  624;  Orr  v.  Lacy,  4  McLean 
(IT.  S.),  343;  Curtis  ti.  Leavitt,  15 
N.  Y.  9,  90;  s.  c.  17  Barb.  (N.  Y.) 
309,  318;  Reg.  v.  St.  Paul  Convent 
Garden,  7  Ad.  &  El.  (n.  s.)  232.  In 
Re  Sandelands,  L.  R.  6  C.  P.  411,  a 
deed  was  sent  from"  England  to  Mel- 
bourne, under  a  special  commission, 
for  execution  and  acknowledgment 
by  certain  married  women.  When 
sent  out,  the  deed  had  pieces  of  green 
ribbon  attached  to  the  places  where 
the  seals  should  be,  but  no  wax  or 
other  material  to  receive  an  impres- 
sion. It  was  returned  to  England  in 
the  same  state,  but  in  all  other  re- 
spects duly  executed.  The  attesta- 
tion clause  stated  that  the  deed  was 
"  signed,  sealed,  and  delivered,"  and 
two  of  the  commissioners  certified 
that  the  married  women  produced 
the  deed  before  them  and  "  acknowl- 
edged the  same  to  be  their  respective 
acts  and  deeds."  This  was  held  to  be 
prima  facie  evidence  that  the  deed 
was  sealed. 

'  Farmers'  Bank  v.  Haight,  3  Hill 
(N.  Y.),  493;  Mitchell  v.  Union  Life 
Ins.  Co.,  45  Me.  104;  s.  c.  71  Am. 
Dec.  529;  Hopewell  v.  Amwell,  6 
N.  J.  L.  169,  175. 

'  Gen.  Stats.  Conn.  1875,  p.  438,  §17. 

*  Code  Ga.  1873,  §  5. 

"  Gen.  Stats.  Mass.  1860,  p.  51. 
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Minnesota/  New  Hampshire,*  New  York,'  Ohio,*  Oregon,' 
and  West  Virginia.*  The  same  is  permitted  by  statute  in 
several  States  in  the  case  of  seals  of  courts  and  public  officers.' 
If  the  corporation  has  adopted  no  common  seal,  it  seems  that 
the  trustees  may,  in  directing  the  president  to  execute  a  sealed 
instrument,  such  as  a  mortgage,  adopt  a  seal  pro  hac  vice,  or  a 
seal  of  the  corporation  for  the  time  being  and  for  the  purpose 
of  the  particular  instrument,  and  direct  that  it  be  aflSxed 
opposite  his  name;*  and  there  are  holdings  to  the  effect  that 
a  corporation  may  adopt,  and  make  effectual  as  its  seal,  the 
individual  seals  of  its  officers  affixed  to  its  deed,  when  it  has 
no  seal  of  its  own.° 

§  6071.  When  a  Printed  Seal  will  he  Suflacient,  and  when 
not. — An  impression  of  the  seal  of  a  corporation,  indented^ 
without  any  intervening  substance,  upon  the  surface  of  a 
printed  bond,-  otherwise  valid  as  a  corporate  obligation,  and 
purporting  to  bear  the  corporate  seal,  by  the  corporation 
affixed,  which  was  so  affixed  by  the  printer,  by  direction  of  the 
officers  of  the  corporation,  after  the  bond  was  printed,  and  in 
order  to  prepare  it  to  be  signed  and  issued,  rendered  the  bond 
valid  as  an  obligation  under  seal."  But,  according  to  a  stricter 
holding,  the  fac  simile  of  the  seal  of  a  corporation,  printed 
upon  blank  forms  of  obligations,  at  the  same  time  when  the 
blank  is  printed  and  by  the  same  agency,  is  not  a  seal,  at 
common  law,  nor  will  such  forms,  when  executed  by  the  cor- 
poration, be  contracts  under  seal,  although  the  language  of 

^  Stats,  at  Large,  119. 

"  Gen.  Stats.  N.  H.  1867,  p.  40,  §  10.  Stats,  at  Large,  420,  §  61 ;  Ibid.  285; 

«  4  N.   Y.    Stats,    at   Large,  633,  §  10;   Comp.  Laws  Ariz.  1877,  p.  32, 

ch.  197;  Eev.  Stats.  (6tli  ed.),  p.  668,  §  13;  Civ.  Code  Cal.,  §  14;   Col.  Civ. 

§  90.  Code,   145,  §  385 ;    Code  Iowa,  1873, 

*  Eev.  Stats.  Ohio,  1880,  p.  1845,  p.  8,  §45;  Gen.  Stats.  Vt.  1860,  p.  54, 

H.  H3;  Code  Va.  1873,  p.  195. 

'  Gen.  Laws  Or.  1872,  p.  258,  §§  741,  «  gouth  Baptist   Soc.  v.  Clapp,  18 

742.  Barb.  (N.  Y.)  36. 

^  2  Rev.  Stats.  W.  Va.  1879,  p.  741,  '  Taylor  v.  Heggie,  83  N.  C.  244. 

ch.  114,  §  15.  '"  Royal  Bank  v.  Grand  Junction  R. 

'Ark.    Dig.    Stats.  1874,   §  1148;  Co.,  100  Mass.  444;  8.  c.  97  Am.  Dec. 

Comp.  Laws  Nev.  228,  §  965 ;  2  N.  Y.  115. 
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them  calls  for  a  seal.  In  such  a  case  the  corporate  officers  do 
not,  in.  theory  even,  perform  the  two  distinct  acts  of  signing 
and  sealing.^  In  another  case,  an  action  of  assumpsit  at  com- 
mon law  was  brought  upon  a  policy  of  life  insurance,  which 
was  sealed  with  what  purported  to  be  the  seal  of  the  corpora- 
tion, but  which  seal  was  merely  a  device  printed  upon  the 
policy.  It  was  contended  that  an  action  of  assumpsit  could 
not  be  maintained  upon  the  instrument,  but  that  the  action 
must  be  covenant,  because  it  was  a  sealed  instrument.  But 
the  court  overruled  this  contention,  saying:  "  The  impression 
of  a  seal  is  not  a  seal.  The  contract  of  insurance  is  not  there- 
fore a  sealed  instrument.  The  action  is  rightly  brought."  * 
But  that  the  same  thing  can  be  a  seal  and  not  a  seal,  depend- 
ing upon  the  exigencies  of  justice  or  the  supreme  thought  of 
the  hour,  is  well  illustrated  by  the  contrary  decision  of  the 
same  court  rendered  three  years  later.  Bonds  had  been 
issued  by  a  railroad  company,  impressed  with  a  printed 
device  in  red  ink,  intended  to  be,  for  the  purposes  of  the 
bonds,  the  seal  of  the  company.  In  the  body  of  the  instru- 
ments were  these  words:  "In  testimony  of  which,  pursuant  to 
authority  vested  in  us  for  this  purpose,  by  the  directors  of 
said  company,  the  seal  of  said  conpany,  and  the  signatures  of 
the  president  and  treasurer  thereof,  are  hereunto  affixed,"  etc. 
In  an  action  of  covenant  upon  such  bonds,  the  objection  was 
interposed  that  they  were  not  under  the  seal  of  the  corpora- 
tion, and  that  consequently  the  action  would  not  lie.  But,  in 
view  of  the  statute,^  which  made  all  corporations  capable  of 
having  a  common  seal  which  they  might  "  alter  at  pleasure," 
the  court,  distinguishing  the  case  previously  cited,  held  that 
this  printer's  impression  was  the  seal  of  the  corporation;  and 
concluded  by  quoting  the  language  of  the  Court  of  Appeals 
of  New  York:  "The  corporate  seal  was  plainly  impressed 
on  the  bonds.  They  are  declared  on  their  face  to  be  sealed; 
they  were  so  intended,   so   far   as   we  know;  they   were  so 

•  Bates  V.  Boston  &c.  E.  Co.,  10  '  Mitchell  v.  Union  Life  Ins.  Co., 

Allen  (Mass.),  251.  45  Me.  104;  «.  c.  71  Am.  Dec.  529. 

»  Kev.  Stat.  Me.  1841,  ch.  76,  §  1. 
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accepted  by  the  holders,  who  advanced  their  money  upon 
them,  and  so  we  must  hold  them  to  be." '  If  the  court  had 
held  the  contrary,  it  would  have  been  a  gross  reproach  to 
the  administration  of  justice.  The  ancient  and  senseless 
technicality  surrounding  this  subject  is  gradually  disappear- 
ing under  the  influence  of  acts  of  American  legislation,  abolish- 
ing the  distinction  between  sealed  and  unsealed  instruments, 
and  under  the  influence  of  the  decisions  of  enlightened  courts, 
like  those  just  quoted.  But  if  a  technical  reason  were  want- 
ing to  support  the  holding  last  cited,  a  good  one  would  be  that, 
whatever  the  ofi&cers  executing  the  instrument  adopt  as  the 
seal  of  the  corporation  for  the  time  being  ought  to  be  regarded 
as  the  corporate  seal  for  the  purposes  of  that  instrument,  that 
being  the  intent  of  the  party  executing  and  delivering,  and  of 
the  party  receiving  it;  and  that  it  is  not  necessary  that  a  seal, 
or  device,  in  lieu  of  a  seal,  should  be  affixed  by  the  secretary 
at  the  time  when  he  signs;  but  that  a  device  previously  deter- 
mined upon  and  impressed  upon  the  instrument  by  a  printer, 
or  by  a  clerk,  or  by  any  other  person,  is,  for  the  purposes  of 
the  instrument,  the  corporate  seal,  if  intended  to  be  such  by 
the  officers  executing  the  instrument. 

§  5072.  Seal  Afllxed  by  the  Secretary.  —  The  secretary  of  a 
corporation  is  the  proper  custodian  of  the  corporate  seal;^  and 
when  he  affixes  it  to  a  mortgage  or  other  instrument,  the  pre- 
sumption is,  that  he  did  it  by  the  direction  of  the  corporation; 
and  it  devolves  upon  those  who  dispute  the  validity  of  the 
instrument  to  prove  that  he  acted  without  authority.'  On 
principles  already  discussed,^  the  instrument  will  be  valid  if  the 
seal  is  affixed  by  a  person  recognized  by  the  president  and  board 
of  directors  as  the  secretary,  although  he  is  not  such  de  jure.^ 

^  Woodman  v.  York  &c.  R.  Oo.,  60  '  Evans  v.  Lee,  11  Nev.  194;  post, 

Me.  549,  551 ;  citing  Curtis  v.  Leavitt>  §  5106. 

15  N.  y.  9,  90.  *  Ante,  §  3899. 

'  Ante,  §  4694;  Evans  v.  Lee,  11  "  Augusta  &c.  R.  Co.  v.  Kittel,  52 

Nev.  194;   Bowers  v.  Hechtman,  45  Fed.   Rep.  63.    A  deed  executed  on 

Minn.    238 ;    «.  c.    47    N.    W.  Rep.  behalf  of  a  banking  corpora,tion  to  its 

792.  president,  signed  by  the  president  and 
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§  5073.  When  Device  Presumed  to  Ibe  the  Corporate  Seal. 

Some  of  the  decisions  are  to  the  effect  that  when  the  instru- 
ment appears  to  be  executed  in  behalf  of  the  corporation  by  the 
proper  officer  or  officers,  the  device  which  is  annexed  as  the 
corporate  seal,  whatever  it  may  be,  will  he,  prima  facie,  presumed 
to  be  the  common  seal  of  the  corporation,  which  presumption 
is,  however,  subject  to  be  overcome  by  evidence  to  the  contrary.' 
A  most  interesting  question  is,  what  evidence  will  be  allowed  to 
overcome  this  presumption?  Where  the  records  of  the  corpo- 
ration showed  an  abortive  attempt  to  adopt  a  common  seal, 
which  attempt  consisted  of  a  resolution  on  the  corporate  min- 
utes that  the  device  annexed  be  the  seal  of  the  corporation, 
and  no  device  was  annexed;  and  where  the  corporation  had 
three  times  made  conveyances  by  a  seal  having  a  particular 
device,  and  the  conveyance  which  was  finally  challenged  was 
executed  by  the  authorized  officer,  but  with  a  different  device, 
being  a  mere  piece  of  paper  annexed  with  a  wafer  attached, 
as  the  corporate  seal,  it  was  held  that  the  presumption  that 
such  device  was  a  corporate  seal  had  not  been  overcome.^ 

§  6074.  Sealed  Instruments  must  he  Executed  in  Xame  of 
Corporation.  —  Although  the  tendency  of  modern  judicial 
decisions  is  to  minimize  the  distinction  between  sealed  and 
unsealed  instruments,  and  although  this  distinction  is  abol- 
ished by  statute  in  several  of  the  States,^ — yet  the  rule  for  the 
most  part  remains  that  an  instrument  under  seal,  in  order  to 
be  the  instrument  of  a  corporation,  must  covenant  in  the 
name  of  the  corporation  and  be  executed  by  the  agent  or 
agents  expressly  in  its  behalf.  This  is  the  general  rule  in 
respect  of  sealed  instruments  executed  by  agents  on  behalf  of 

countersigned  by  the  cashier  of  such  '  Mill-Dam  Foundry  v.  Hovey,  21 

bank,  has  been  held  jiWma /acie  a  good  Pick.  (Mass.)   417,  428;    Stebbins  v. 

deed,  under  a  clause  in  the  charter  Merritt,  10  Oush.  (Mass.)  27. 
which  declares  that  "  all  contracts,  on  ^Stebbins    v.    Merritt,   10    Oush. 

the  part  of  the  corporation,  shall  be  (Mass.)  27,  35. 
binding,  provided  the  same  shall  be  ^  See  a  learned   paper   by  Hon. 

signed  by  the  president  and  counter-  H.   0.   McDougal,  in  28  Am.  Law. 

signed  by  the  cashier."  Veaseyzj.  Gra-  Eev.  25. 
ham,  17  Ga.  99 ;  s.  c.  63  Am.  Dec.  228. 
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principals.*  It  is  a  long-established  rule  of  conveyancing 
that  deeds  executed  bj'  an  attorney  or  agent  must  be  executed 
in  the  name  of  the  constituent.^    Thus,  a  bond  was  executed 


'  Wharton  on  Agency,  §  823. 

'  Combes's  case,  9  Coke,  76;  Echols 
V.  Cheney,  28  Cal.  157;  Morrisons. 
Bowman,  29  Cal.  337 ;  Love  v.  Sierra 
Nevada  &c.  Co.,  32  Cal.  639;  s.  c.  91 
Am.  Dec.  602.  Thus,  it  was  resolved 
in  Combes's  Case,  9  Coke,  76,  that 
"  when  any  one  has  authority  as  at- 
torney to  do  any  act,  he  ought  to  do 
it  in  his  name  who  gives  the  author- 
ity; for  he  represents  the  attorney 
to  be  in  his  place,  and  to  repre- 
sent his  person;  and  therefore  the 
attorney  cannot  do  it  in  his  own 
name,  and  as  the  act  of  him  who  gives 
the  authority."  See  Appleton  v. 
Binks,  5  East,  148;  Frontin  v.  Small, 
1  Strange,  705;  s.  c.  2  Ld.  Raym. 
1418;  Lowther  v.  Kelly,  8  Mod.  116; 
White  V.  Ouyler,  6  T.  R.  176;  Wilks 
V.  Back,  2  East,  142 ;  McArdle  v.  Irish 
Iodine  &c.  Co.,  15  I.  R.  C.  L.  (n.  s.) 
146;  Pickering's  Claim,  L.  R.  6  Ch. 
525;  Hancock  v.  Hodgson,  4  Bing. 
269;  Hall  v.  Bainbridge,  1  Mon.  &  G. 
42 ;  Fowler  v.  Shearer,  7  Mass.  14 ;  El- 
well  V.  Shaw,  16  Mass.  42;  s.  c.  8  Am. 
Dec.  126 ;  Tippets  v.  Walker,  4  Mass. 
595;  Richardson  v.  Scott  River  &c. 
Co.,  22  Oal.  150;  Eagle  Woolen  Mills 
Co.  V.  Monteith,  2  Or.  277 ;  Townsend 
V.  Hubbard,  4  Hill  (N.  Y.),  351 ;  Farm- 
ers' &c.  Turnp.  Co.  v.  McCullough, 
25  Pa.  St.  303;  Hatch  tj.  Barr,l  Ohio, 
390;  States.  Allis,  18  Ark.  269;  Co- 
burn  V.  Ellenwood,  4  N.  H.  99 ;  Ran- 
dalls. Van  Vechten,  19  Johns.  (N.  Y.) 
60;  s.  c.  10  Am.  Dec.  193;  Stone  v. 
Wood,  7  Cow.  CN.  Y.)  453;  s.  c.  17 
Am.  Dec.  529;  Dubois  v.  Delaware 
&c.  Canal  Co.,  4  Wend.  (N.  Y.)  285; 
Lincoln  ti.  Crandall,  21  Wend.  (N.  Y.) 
101 ;  Haight  v.  Sahler,  30  Barb.  (N.  Y.) 
218;    Stanton  v.  Camp,  4  Barb.  (N. 
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Y.)  274;  Damon  v.  Granby,  2  Pick. 
(Mass.)  345 ;  Brinley  v.  Mann,  2  Cush. 
(Mass.)  337;  s.  c.  48  Am.  Dec.  669; 
Huntington  v.  Knox,  7  Oush.  (Mass.) 
371,  874;  Stinchfield  «.  Little,  1  Me. 
231;  s.  c.  10  Am.  Dec.  65;  Mitchell 
V.  St.  Andrews  &c.  Co.,  4  Fla.  200; 
Savings  Bank  v.  Davis,  8  Conn. 
191 ;  Taft  v.  Brewster,  9  Johns.  (N. 
Y.)  334;  s.  c.  6  Am.  Dec.  280; 
Townsend  v.  Corning,  23  Wend. 
(N.  Y.)  435;  Cram  v.  Bangor  House 
Proprietary,  12  Me.  354 ;  Female  Or- 
phan Asylum  v.  Johnson,  43  Me.  180. 
Musser  v.  Johnson,  42  Mo.  74 ;  s.  c. 
97  Am.  Dec.  316 ;  Wheelock  v.  Moul- 
ton,,15  Vt.  519;  Miller  v.  Rutland  &c. 
R.  Co.,  36  Vt.  452;  Rauch  v.  Oil  Co., 
8  W.  Va.  36,  38;  Zoller  ?;.  Ide,  1  Neb. 
439;  ParksV.  S.  &  L.  Turnp.  Rd.  Co., 
4  J.  J.  Marsh.  (Ky.)  456;  Bank  of 
Columbia  v.  Patterson's  Adm'r,  7 
Cranch  (U.  S.),  299;  Bank  of  Metrop- 
olis V.  Guttschlick,  14  Pet.  (U.  S.)  19. 
Although  an  action  of  covenant  will 
not  lie  against  the  corporation  upon 
an  instrument  sealed  with  the  private 
seal  of  the  corporate  agent,  neverthe- 
less an  agreement  under  the  private 
seal  of  the  agent  has  been  regarded 
as  a  simple  contract  of  the  corpora- 
tion, and,  if  otherwise  valid,' binding 
as  such  upon  the  corporation.  See  the 
observation  of  Tindal,  C.  J.,  in  Hall 
V.  Bainbridge,  1  Man.  &  G.  42;  Bank 
of  Columbia  v.  Patterson's  Adm'r,  7 
Cranch  (U.  S.),  299,  305;  Bank  of  31e- 
tropolis  V.  Guttschlick,  14  Pet.  (U.  S.) 
19;  Eureka  Co.  ■;;.  Bailey  Co.,  11  Wall. 
488;  Randall  v.  Van  Vechten,  19 
Johns.  (N.  Y.)  60;  s.  c.  10  Am.  Dec. 
193 ;  Sherman  v.  New  York  &c.  R.  Co., 
22  Barb.  (N.  Y.)  239;  Haight  v.  Sah- 
ler, 30  Barb.  (N.  Y.)  218;  University 
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by  certain  parties,  who  were  described,  after  their  signatures  > 
and  seals,  as  "  trustees  of  the  Baptist  Society  of  the  town  of 
Richfield."  It  was  held  that  they  were  personally  liable,  and 
that  the  designation  affixed  to  their  names  was  mere  descrip- 
tio  personarum}  But  if  the  agent  had  authority  to  execute 
the  deed,  it  will  be  enforced  in  equity,  although  executed  in 
his  own  name.^  It  is  to  be  regretted  that  many  of  the  deci- 
sions upon  this  subject  refine  to  an  extent  which  makes  a  trav- 
esty of  justice,  —  ignoring  what  the  judges  themselves,  upon 
a  reading  of  the  instrument,  know  to  be  its  real  mjeaning. 
The  sound  practical  view,  and  that  to  which  American  courts 
are  constantly  tending,  is  believed  to  be  that,  whether  the  in- 
strument be  under  seal  or  not,  the  question  whether  the  cor- 
poration or  the  individual  is  bound,  should  be  determined  by 
a  faithful  reading  of  the  whole  instrument,  from  its  commence- 
ment to  the  end  of  its  signature.  In  many  of  the  cases  where 
the  courts  have  charged  the  individual  with  liability  and 
exonerated  the  corporation,  the  interpretation  has  been  an 
interpretation  which  the  late  Dr.  Liebig,  in  his  work  on  Her- 
meneutics,  denounces  as  unfaithful.  The  courts  have  not 
kept  in  their  breasts  the  real  purpose  of  declaring  the  mean- 
ing of  the  instrument  as  the  parties  intended. 

§  6075.  Illustrations  Showing-  the  Strictness  of  This  Rule. 

The  proprietors  of  common   and    undivided   lands,  who,  in  New 
Hampshire  were  a  corporation,  voted  that  their  clerk  should  give  a 
certain  person  a  deed  of  land  in  their  name;  but  he  executed  it  in, 
his  own  name  as  clerk.     It  was  held  that  the  grantee  acquired  no , 
title.'     In  Massachusetts,  an  officer  of  a   corporation   attempted  to 
make  a  deed  for  it  by  the  use  of  the  following  frame  of  words:  — 

of  Michigan  v.  Detroit  Young  Men's  though  sealed  with  the  private  seal  of 

Soc,  12  Mich.  138 ;  Damon  v.  Granby,  the  president,  is  effectual  for  this  pur- ; 

2  Pick.  (Mass.)  345.    This  principle,  pose.     Warner  v.  Mower,  11  Vt.  385. 
and  the  authority  of  the  last  case  '  Taftw.  Brewster,  9  Johns.  (N.Y.) , 

cited  upon  this  point,  have  been  de-  334 ;  s.  c.  6  Am.  Dec.  280. 
nied.    FuUam  v.  West  Brookfield,  9  ^  Love  v.  Sierra  Nevada  &c.  Co., 

Allen  (Mass.),  1,  7.    By  a  statute  in  32  Cal.  639;  s.  c.  91  Am.  Dec.  602. 
Vermont  business  corporations  may  ^  Coburn  v.  Ellenwood,  4  N.  H.  99. 

convey  their  real  estate  by  the  deed  See  also  Atkinson  v.  Bemis,  11  N.  H. 

of   their  president,  and  such  deed,  44. 
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"  Know  all  men  by  these  presents,  that  the  New  England  Silk  Com- 
pany, a  corporation  legally  established,  by  C.  C,  their  treasurer,  etc., 
do  hereby  grant,  etc."  .  ..."  In  witness  whereof,  I,  the  said  C.  C, 
in  behalf  of  said  company,  and  as  their  treasurer,  have  hereunto  set 
my  hand  and  seal."  This  was  held  not  to  be  the  deed  of  the  cor- 
poration.' 

§  5076.  Otherwise  the  Agent  will  Bind  Himself  Person- 
ally.—  Less  strictness  is  required  when  the  instrument  is  not 
under  seal,  it  being  sulBflcient  in  such  case  if  the  intent  to  bind 
the  principal  appear  in  any  part  of  the  instrument.^  But  if, 
in  executing  a  deed,  the  agent  describes  himself  therein  as 
acting  for,  or  in  behalf,  or  as  the  attorney  of  the  principal, 
or  as  a  committee  to  contract  for,  or  as  trustee,  or  as  an 
officer  of  a  corporation,  etc.,  if  the  deed  does  not  bind  his 
principal,  and  he  signs  with  own  name  and  seal,  the  addition 
to  his  signature  of  his  official  designation  will  be  regarded 
only  as  descriptive  of  his  person,  and  he  will  be  personally 
responsible  upon  the  instrument  as  his  own  deed.^  "  Ut 
res  magis  valeat  quam  pereat,  the  interpretation  is  adopted 
that  it  is  the  intention  of  the  parties  that  the  agent  shall 
be  bound  for  the  principal;  for  the  law  will  not  impute 
to  the  parties  an  intention  to  do  a  void  act."  *  The  theory 
which  upholds  this  conclusion  is,  that  where  the  directors 
or  agents  of  a  corporation  attempt  to  bind  it  by  a  sealed 
instrument,  so  drawn  that  the  covenants  are  not  in  terms  the 
covenants  of  the  corporation,  they  will  be  personally  liable, 
on  the  ground  that  they  must  either  furnish  a  contract  which 
will  bind  their  principal,  or  answer  for  it  themselves.  Where 
such  was  the  frame  of  the  contract,  and  it  was  signed  by  the 

'  Brinley  v.  Mann,  2Cush.  (Mass.)  Duvall  v.  Craig,  2  Wheat.  (U.  S.)  45 ; 

337 ;  s.  c.  48  Am.  Dec.  669.  Klopp  v.  Moore,  6  Kan.  27 ;  FuUam  v. 

*  Townsend  v.  Corning,  23  "Wend.  West  Brookfield,  9  Allen  (Mass.),  1; 

(N.  Y.)  485;  Huntington  v.  Knox,  7  White  v.  Skinner,  13  Johns.  (N.  Y.) 

Cush.  (Mass.)  371,  374.  307,  311 ;  s.  c.  7  Am.  Dec.  381 ;  Seaver 

^  Appleton  t;.  Binka,  5  East,  148;  v.  Coburn,    10    Cush.   (Mass.)    324; 

Taft   1).  Brewster,  9  Johns.    (N.  Y.)  Richardson  v.  Scott  River  &c.  Co., 

334;  «.  c.  6  Am.  Dec.  280;  Tippets  v.  22  Cal.  150;  Stone  v.  Wood,  7  Cow. 

Walker,  4  Mass  595;  Sumner  v.  Will-  (N.  Y.)  453;  s.  c.  17  Am.  Dec.  529. 

iams,  8  Mass.  162 ;  a.  c.  5  Am,  Dec.  83 ;  *  Story  on  Agency,  §  273. 
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trustees  of  a  corporation,  and  sealed  with  their  private  seals, 
Parsons,  C.  J.,  in  an  opinion  holding  them  personally  respon- 
sible, said:  "  If  the  defendants  have  by  their  deed  personally 
undertaken  to  pay,  they  must  be  holden  to  the  agreement. 
The  defendants  have  not  (if  they  had  legal  authority)  put 
the  seal  of  the  directors,  or  the  seal  of  the  corporation ;  but 
have  put  their  own  seals.  It  is  therefore  their  deed,  and  if 
it  be  not  their  covenant,  it  is  not  the  covenant  of  any  person 
or  corporation;  and  the  apparent  intent  of  the  plaintiff  to 
have  his  payment  secured  by  a  covenant  will  be  defeated."* 

§  5077.  Cases    in  Which  neither    Corporation  nor  Agent 

Bound.  —  It  does  not,  however,  follow,  as  a  matter  of  course, 
that  because  a  deed  is  not  binding  upon  the  corporation,  it 
will,  therefore,  bind  the  agent  who  executed  it.  It  is  only  by 
a  fair  construction  of  the  language  used  that  the  agent  can  be 
held  liable  in  any  case.^  Cases  are  found,  principally  in  New 
York,  which  hold  that  when  an  agent,  whether  of  a  corporation 
or  of  an  individual,  duly  authorized  to  make  a  contract  for  his 
principal,  which  does  not  require  a  seal,  makes  the  contract 
in  his  own  name  and  under  his  private  seal,  and  in  terms 
that  purport  his  private  obligation,  he  is  not  personally  liable 
for  the  breach  thereof,  if  the  contract  be  for  the  exclusive 
benefit  of  his  principal.'  This  is  admitted  to  be  a  distinct 
departure  from  the  principles  of  the  common  law.*  The 
principle  upon  which  these  decisions  rest  is,  that  when  an 
agent  is  duly  authorized  to  make  a  contract  for  his  principal 

*  Tippets  V,  Walker,  4  Masa.  595,  245.   Compare  Purnivall  v.  Coombea, 

596.  6  Man.  &  G.  736;  s.  c.  7  Jur.  399. 

'  See   Abbey   v.  Chase,  6   Cush.  '  See  Eandall  v.  Van  Vechten,  19 

(Mass.)  54;   Hopkins  v.  Mehaffy,  11  Johns.  (N.  Y.)  60;  s.  c.  10  Am.  Dec. 

Serg.  &E.  (Pa.)126;  Ellis  t;.  Pulsifer,  193;  Dubois  v.  Delaware  &c.  Canal 

4  Allen  (Mass.),  165;  Townsend  v.  Co.,  4  Wend.  (N.  Y.)285,288;  Haight 

Corning,  23 Wend.  (N.Y.)435;  North-  v.  Sahler,  30  Barb.  (N.  Y.)  218;  Mc- 

western  Distilling  Co.  v.  Brant,  69  111.  Donough  v.  Templeman,  1  Har.  &  J, 

658 ;  «.  c.  18  Am.  Rep.  631 ;  Townsend  (Md.)  156. 

V.  Hubbard,  4  Hill  (N.  Y.),  351 ;  Epis-  *  Haight  v.  Sahler,  30  Barb.  (N.  Y.) 

copal  Church  v.  Varian,  28  Barb.  (N.  218.    See  also  Fullam  v.  West  Brook- 

Y.)  644;  Thayer  v.  Wendell,  1  Gall,  field,  9  Allen  (Mass.;,  1,  5. 


(U.  S.)  37;  Sterling  ».  Peet,  14  Conn. 
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which  is  not  required  to  be  sealed,  but  the  agent  nevertheless 
enters  into  a  contract,  in  his  own  name  and  under  his  private 
seal,  for  the  exclusive  benefit  of  his  principal,  he  is  not  per- 
sonally responsible  thereon,  where  such  authority  is  known 
to  the  other  contracting  party,  for  the  reason  that  the  princi- 
pal would  have  been  liable  upon  a  simple  contract  made  under 
these  circumstances  by  his  agent,  and  the  person  contracting 
with  the  agent  still  has  the  remedy  arising  out  of  such  a  con- 
tract against  the  principal,^ 

§  5078.  Form  of  Words  Necessary  to  Show  that  It  is 
the  Deed  of  the  Corporation.  —  No  particular  form  of  words 
.is  necessary  in  order  to  render  an  instrument  under  seal,  ex- 
ecuted in  behalf  of  a  corporation,  binding  upon  it,  provided  it 
appears  upon  the  face  of  the  instrument  that  it  was  intended 
to  be  so  executed,  and  that  the  seal  afiixed  to  the  instrument 
is  that  of  the  corporation,  and  not  that  of  the  agent  merely. 
A  proper  form  would  seem  to  be  to  recite  the  corporation  as 
the  contracting  party  by  its  agent,  officer,  etc.,  and  to  conclude 
the  instrument,  which  should  be  signed  by  the  name  of  the 
; corporation,  by  the  officer  or  agent  with,  "In  testimony 
whereof,  the  common  seal  of  said  corporation  is  hereunto 
affixed,"  and  then  to  affix  the  seal.^ 

§  6079.  Seal  must  Appear  to  be'  that  of  Corporation,  and 
how.  —  It  is  unnecessary  to  state  in  the  instrument  that  the 
seal  used  is  that  of  the  corporation,  if  the  fact  otherwise  ap- 
pear, either  presumptively  from  the  language  of  the  deed,  or 
by  evidence  aliunde.    The  fact  must  appear,  however,  in  some 

'  Ford  V.  Williams,  13  N.  Y.  577 ;  433.  For  other  forms  whichi  have  been 

g.  c.  67  Am.  Dec.  83 ;  Worrall  v.  Munn,  held  effective,  see  Haven  v.  Adams,  4 

5  JSr.  Y.  229;  s.  c.  55  Am.  Dec.  330;  Allen  (Mass.),  80 ;Hutchinst).  Byrnes, 

Lawrence  v.  Taylor,  5  Hill  (N.  Y.),  9  Gray  (Mass.),  367;  Tenney  v.  East 

107.  See  also  Evans  i;.Wells,  22  Wend.  Warren  Lumber  Co.,  43  N.  H.  343; 

,(N.  Y.)  324;  Osborne  v.  High  Shoals  Shermans.  Fitch,  98 Mass.  59;  North- 

M.  &  M.  Co.,  5  Jones  L.  (N.  C.)  177.  western  Distilling  Co.  v.  Brant,  69  111. 

As  to  the  remedy  against  an  undis-  658;  s.  c.  18  Am.  Eep.  631;  Episcopal 

■closed  principal,  see  ante,  5  5027 ;  com-  Church  v.  Varian,  28  Barb.  (N.  Y.) 

pare  post,  §  5126.  644 ;  Kinzie  v.  Chicago,  3  111.  187 ;  s.  c. 

»  Flint  V.  Clinton  Co.,  12 N.  H.  430,  33  Am.  Dec.  443. 
3798 


SEALED  INSTRUMENTS.     [4  Thomp.  Corp.  §  5080. 

manner;  and  where  the  conveyance  itself  declares  the  seal  to 
be  that  of  the  agent,  there  is  no  room  for  presumption  or 
inquiry  upon  the  subject.^  The  regular  mode  of  assenting  to 
and  authenticating  the  acts  of  a  corporate  body  which  uses  a 
seal,  is  to  affix  the  seal,  with  the  declaration  that  it  is  the  seal 
of  the  corporation,  and  to  verify  the  act  by  the  signatures  of 
the  president  and  secretary.  * 

§  5080.  Effect  of  Sealing^  with  the  Private  Seals  of  the 
Signers. — In  strictness,  a  deed  of  conveyance  by  a  corpo- 
ration must  be  executed  not  only  by  using  the  corporate  name 
in  the  body  of  the  deed,  but  it  must  be  sealed  with  the  corporate 
seal.  From  this  it  follows  that  a  deed  describing  the  grantor  as 
a  corporation,  but  which  is  executed  by  the  president  thereof, 
in  his  own  name,  and  under  his  own  seal,  and  describing 
him  as  president,  will  not  pass  title  from  the  corporation;' 
and  unless  the  seal  of  the  corporation  is  affixed  to  the  instru- 
ment, it  will  not  support  a  common-law  action  of  covenant, 
although  sealed  with  the  private  seal  of  the  agent  of  the  cor- 
poration executing  it;*  and  it  has  been  held,  where  the  deed 
was  thus  executed,  that,  although  the  corporation  may  have 
authorized  the  committee  to  contract,  and  may  therefore  be 
liable  in  some  form  of  action,  yet  covenant  is  not  the  proper 
remedy.^  But  where  a  majority  of  the  trustees  of  a  corpora- 
tion, in  Kentucky,  executed  a  deed  purporting  to  be  the  deed 
of  the  corporation,  and  signed  it  with  their  several  names, 
and  with  a  scrawl  in  lieu  of  a  seal,  attached  to  each  name, 
without  specially  designating  these  scrawls  as  their  individual 
seals,  and  it  did  not  appear  that  the  corporation  had  any  reg- 
ular seal, — it  was  held  that  the  scrawls  must  each  be  taken 
as  the  seal  of  the  corporation,  the  repetition  of  it  on  the  same 

'  Eichardson  v.  Scott  Biver  &c.  E.  ardson  v.  Scott  Eiver  &c.  Co.,  22  Cal. 

Co.,  22  Cal.  150,  157,  per  Cope,  0.  J. ;  150. 

Eagle  Woolen  Mills  Co.  v.  Monteith,  *  State  v.  AUis,  18  Ark.  269. 

2  Or.  277;  Ee  St.  Helen  Mill  Co.,  3  "  Mitchell    v.   St.    Andrew's    Bay 

Saw.  (U.  S.)  88.  Land  Co.,  4  Fla.  200.    Compare  Lay 

»  Kinzie  v.  Chicago,  3  111.  187.  v.  Austin,  25  Fla.  933;  s.  c.  7  South. 

•  Hatch  V.  Barr,  1  Ohio,  390 ;  Eich-  Eep.  143. 
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deed  not  being  a  matter  of  any  importance.^  There  was  good 
sense  in  this  holding,  for  it  carried  out  the  obvious  intent  of 
the  parties  to  the  instrument.  It  should  be  added  that,  if  the 
agents  of  a  corporation,  in  executing  an  instrument  in  its 
behalf,  sign  their  own  names  and  affix  their  individual  seals, 
the  seals  will  be  merely  nugatory,  and  the  instrument  will  be 
binding  on  the  corporation  as  a  simple  contract,  if  it  is  in  other 
respects  valid ;^  and  it  may  be  assumed  that  it  will  be  effectu- 
ated in  equity,^  and  that  if  it  is  a  deed  of  conveyance  of  land, 
equity  will  give  effect  to  it  as  a  contract  to  convey,  and  will 
compel  the  corporation  to  make  a  proper  deed.  And  espe- 
cially if  a  corporation  has  no  seal,  and  is  authorized  to  con- 
tract both  with  and  without  a  seal,  the  affixing  of  the  private 
seal  of  the  president  to  his  signature  is  mere  surplusage,  and 
harmless.^  In  Vermont,  there  is  a  statute  providing  that  "the 
deed  of  such  president,  reciting  the  vote  of  the  corporation, 
shall  be  sufficient  to  vest  a  title  in  the  purchaser."  While 
recognizing  the  rule  of  the  common  law,  that  a  deed  executed 
by  an  agent,  in  order  to  be  good,  must  be  sealed  with  the  seal 
of  the  principal  and  not  with  the  seal  of  the  agent,^ — yet  the 
court  regarded  this  statute  as  expressly  providing  that  the 
real  estate  of  business  corporations  may  be  conveyed  by 
the  deed  of  the  president,  and  they  hence  concluded  that 
such  a  deed,  sealed  with  the  seal  of  the  president,  is  a  good 
corporate  deed.®  And  it  has  been  held,  without  the  aid  of 
any  statute,  that  where  a  committee  of  a  corporation,  who  are 
authorized  to  convey  its  land,  make  a  deed,  reciting  in  its 
body  that  the  conveyance  is  that  of  the  corporation,  and  con- 
clude by  reciting,  "In  witness  whereof  the  said  proprietors, 
by  their  committee  aforesaid,  who  subscribe  this  deed  in  the 
name  and  behalf  of  said  proprietors,  have  hereunto  set  their 
hands  and  seals,"  etc.,  and  each  of  the  signers  affixes  a  seal 
to  his  name, — that  the  deed  was  the  deed  of  the  incorporated 

^  Eeynolds  v.  Glasgow  Academy,  °  Ante,  §  5052. 

6  Dana  (Ky.),  37.  '  Deberry    v.'  Holly    Springs,    35 

*  Kegents  &c.  v.  Detroit  &c.  Soc.,      Miss.  385. 
12  Mich.  188.  ^  Wilks  v.  Back,  2  East,  142. 

Warner  v.  Mower,  11  Vt.  385. 
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proprietors,  and  it  was  immaterial  that  the  seal  had  been 
affixed  three  times  instead  of  once.'  But  a  deed  defectively 
executed,  in  the  manner  described  in  this  section,  will  be  color 
of  title,  under  which  a  good  title  will  ripen  by  exclusive  and 
adverse  possession,  during  the  period  of  the  statute  of  limita- 
tions. In  one  case,  where  the  deed  was  thus  informally  exe- 
cuted, being  sealed  with  the  seal  of  the  clerk  merely,  and  the 
grantees  had  had  possession  under  it  for  more  than  thirty 
years,  it  was  held  that  they  had  acquired  title  under  the  oper- 
ation of  the  statute  of  limitations." 

§  5081.  Not  Kecessary  to  Say  Parties  liave  Aflflxed  their 
Seals.  —  In  a  case  in  Massachusetts,  the  deed  of  two  incorpo- 
rated trustees  was  challenged,  because  the  deed  did  not  recite 
that  they  had  affixed  their  seals,  but  merely  recited  that  they 
had  placed  their  hands  to  the  writing.  The  court  overruled 
the  objection,  saying:  "But.it  has  been  settled  that  words 
indicating  that  the  parties  have  affixed  their  seals  are  not 
absolutely  necessary.  It  is  sufficient  if  that  should  otherwise 
appear  to  have  been  done."'  To  an  "indenture"  between 
a  corporation  and  an  individual,  the  parties  "  set  their  hands," 
no  reference  in  terms  being  made  to  the  seals,  which  were 
mere  bits  of  paper  attached  to  the  instrument  by  wafers,  and 
set  against  each  signature.  Neither  of  the  seals  had  had  any 
impression  indicative  of  the  common  seal  of  a  corporation. 
It  was  held  that  this  was  the  deed,  as  well  of  the  corporation 
as  of  the  individual.* 

§  6082.  Affixing  Seal  Several  Times. — ^ Where  the  corpo- 
ration has  a  common  seal,  the  fact  that  it  is  affixed  opposite 

'  Decker  v.  Freeman,  3  Me.  338 ;  terial  with  what  seal  the  instrument 

distinguishing    Elwell    v.    Shaw,   16  is  sealed ;  for  the  seal  of  a  stranger  is 

Mass.  42;  s.  c.  8  Am.  Dec.  126;  and  sufficient,  and  if  a  corporation  seal, 

Stinchfield  v.  Little,  1  Me.  231 ;  s.  c.  there  is  no  need  to  say  '  sigillum  nos- 

10  Am.  Dec.  65.  trum  commune.'  "    Porter  v.  Andros- 

2  Thorndike  v.  Barrett,  3  Me.  380.  coggin  &c.  E.  Co.,  37  Me.  349,  350; 

'  Mill-Dam  Foundry  v.  Hovey,  21  citing  Com.  Dig.  Fait.  A.  2. 

Pick.   (Mass.)  417,   428;  citing  God-  *  Mill-Dam  Foundry  d.  Hovey,  21 

dard's  case,  2  Coke,  5.    "  It  is  not  ma-  Pick.  (Mass.)  417. 
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the  name  of  each  signer  of  the  instrument  does  not  vitiate  it. 
Thus,  where  two  trustees  of  a  town  were  a  corporation,  and, 
in  executing  a  lease,  both  of  them  attached  their  signatures 
to  the  lease,  and  each  of  them  affixed  the  corporate  seal  to 
his  name, — it  was  held  that  the  lease  was  not,  for  that  rea- 
son, vitiated.^  And  where  a  deed  recites  on  its  face  that  it  is 
executed  by  the  signers  on  behalf  of  a  corporation,  convey- 
ing lands  of  the  corporation,  it  will  be  immaterial  that,  in 
signing  it,  each  of  the  signers  has  affixed  a  seal  opposite  his 
own  name,  as  would  be  done  in  case  the  signers  were  using 
their  private  seals.  In  such  a  case  each  seal  is  regarded 
merely  as  a  repetition  of  the  corporate  seal." 

§  5083.  Disposition  to  Relax  Formal  Requirements  so  as 
to  !E£fectuate  the  Intent  of  the  Parties.  —  We  have  discov- 
ered in  these  and  in  other  modern  decisions,  a  disposition  on 
the  part  of  the  courts  to  depart  from  the  formal  requirements 
of  the  common  law,  so  as  to  effectuate  what  the  judges  know, 
from  the  reading  of  the  instrument,  to  have  been  the  intent 
of  the  parties.'  As  stated  by  the  Supreme  Court  of  Missouri 
in  a  late  case:  "There  is  a  general  disposition  to  relax  the 
rigid  rules  of  the  common  law  in  regard  to  conveyances.  The 
formality  and  exactness  formerly  deemed  necessary  are  not 
now  required.  There  is  a  disposition  to  effectuate  the  inten- 
tion of  the  parties,  where  that  can  certainly  be  ascertained 
from  the  deed."  * 

§  6084.  Statutes  Which  Cure  Informality  in  Sealing  Cor- 
porate Deeds.  —  The  judges  have  "stuck  in  the  wax"  to  such 
an  extent,  to  the  doing  of  plain  and  known  injustice,  that 
the  legislatures  have  been  obliged,  in  some  cases,  to  inter- 
vene, with  statutes  intending  to  obviate  the  technicalities 
of   judicial   decisions.      Such   a   statute,   in   Maine,   recited 

1  Jackson  v.  Walsh,  3  Johns.  (N.  Y.)  226. 
'  Decker  v.  Freeman,  3  Me.  338.  *  McOlure  v.  Herring,  70  Mo.  18, 

'  Magill  V.  Hinsdale,  6  Conn.  464 ;      23 ;  s.  c.  35  Am.  Eep.  404.     See  also 
«.  c.  16  Am.  Dec.   70 ;    Chouteau    v.      Martin  v.  Almond,  25  Mo.  313. 
Allen,  70  Mo.  290. 
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that  "all  deeds  and  contracts,  executed  by  an  authorized 
agent  for  an  individual  or  corporation,  either  in  the  name 
of  the  principal  by  such  agent,  or  in  the  name  of  such  agent 
for  the  principal,  shall  be  considered  the  deed  or  contract  of 
such  corporation."  ^  It  is  plain  that  this  statute  was  in- 
tended to  obviate  a  class  of  decisions  to  the  effect  that,  although 
a  deed  is,  in  the  body  of  the  instrument,  stated  to  be  the  deed 
of  the  corporation,  yet,  although  it  is  signed  by  the  proper 
agents  of  the  corporation,  if  it  is  sealed  with  their  own  private 
seals,  it  ceases  for  that  reason  to  be  the  deed  of  the  corpora- 
tion." Under  the  operation  of  this  statute,  anything  which 
the  agent,  executing  the  deed  for  the  corporation,  adopts  as 
his  seal  in  so  executing  it,  or  as  the  seal  of  the  corporation 
for  the  purpose  of  the  deed,  will  be  deemed  the  appropriate 
seal.* 

§  6085.  Forms  Held  not  the  Deed  of  the  Corporation,  but 
of  the  Agrents.  — In  case  of  a  bond  by  certain  persons,  "by  name 
and  description  of  Jacob  Brewster,  Thaddeus  Loomis,  and  Joseph 
Coats,  trustees  of  the  Baptist  Society  of  the  town  of  Richfield,"  ac- 
knowledged themselves  bound  to  the  plaintiff  in  the  sum  of 

dollars,  to  be  paid,  etc.,  conditioned  that  if  the  defendants,  as  trus- 
tees of  the  Baptist  Society  of  the  town  of  Richfield,"  etc.,  should  pay, 
etc.,  and  the  bond  was  signed  and  sealed  by  such  trustees  respec- 
tively, they  were  held  personally  liable.*  So,  where  administrators 
covenanted  in  their  said  capacity  of  administrators  that  they,  as  ad- 
ministrators, were  lawfully  seised  of  the  premises,  that  they  were 
clear  of  |all  encumbrances,  except,  etc.,  that  they  had,  in  their  said 
capacity,  good  right  to  sell,  etc.,  and  that,  as  administrators,  they 
would  warrant  and  defend  the  same  to  the  grantees  and  their  heirs, 
etc.,  against  the  lawful  claims  of  all  persons,  and  they  signed  and 
sealed  the  deed  as  administrators,  —  it  was  held,  in  an  action  against 
them  upon  the  covenant  to  warrant,  etc.,  after  an  eviction  by  the 

'  Eev.  Stat.  Me.,  ch.  91,  §  14. 
"  The  statute  was  evidently  leveled  '  Porter    iT.  Androscoggin  &c.  R. 

at  such  decisions  as  Hatch  v.  Barr,  1      Co.,  37  Me.  349. 
Ohio,  390;  Eichardaon  v.  Scott  Eiver  '  Taft  v.  Brewster,  9  Johns.  (N.  Y.) 

&c.  Co.,  22  Cal.  150;  and  Brinley  v.  334;  s.  c.  6  Am.  Dec.  280.  See  also 
Mann,  2  Cash.  (Mass.)  337;  s.  c.  48  Stone  v.  Wood,  7  Cow.  (N.  Y.)  453; 
Am.  Dec.  669.  «.  c.  17  Am.  Dec.  529. 

8803 


i  Thomp.  Corp.  §  5085.]     execution  of  corporate  contracts. 

holder  of  a  paramount  title,  that  they  were  personally  responsible 
on  their  covenant.^  Persons  making  a  deed  "  as  trustees  of  the  Bap- 
tist Church  and  Society,"  with  covenants  of  warranty  to  which  were 
afSxed  their  names  and  several  seals,  were  held  personally  liable 
thereon."  This  rule  has  been  also  applied  in  the  case  of  similar 
conveyances  by  public  agents.'  In  another  case  the  declaration  set 
out  a  covenant,  that,  by  an  indenture  between  A  of  the  first,  B  of  the 
second,  and  C,  D,  E,  and  F,  of  the  third  part,  A  covenanted  with  C, 
D,  E,  and  F,  to  make  certain  repairs  upon  a  parish  church;  that  in 
consideration  of  the  covenants  on  A's  part,  C,  D,  E,  and  F,  "  church- 
wardens and  overseers  of  the  poor  of  the  parish,  for  themselves  and 
for  their  successors,  churchwardens  and  overseers  of  the  said  parish, 
and  their  assigns,  did  thereby  covenant  with  A,  his  executors  and 
administrators,  that  they,  the  said  churchwardens  and  overseers  of 
the  poor,  their  successors  or  assigns,  should  and  would  well  and 
truly  pay,  or  cause  to  be  paid  unto  A,"  etc.,  the  sum  specified  by 
certain  installments.  After  the  covenant,  the  deed  proceeded  as  fol- 
lows: "Provided  always  that  nothing  in  these  presents  contained 
shall  extend  to,  or  be  deemed,  adjudged,  construed,  or  taken  to  ex- 
tend to,  any  personal  covenant  of,  or  obligation  upon,  the  said  several 
persons,  parties  hereto  of  the  third  part,  or  in  anywise  personally 
affect  them,  any  or  either  of  them,  their,  or  any  or  either  of  their, 
executors,  administrators,  goods,  effects,  or  estates,  in  their  present 
capacity,  but  shall  be,  and  is  intended  to  be  binding  and  obligatory 
upon  churchwardens  and  overseers  of  the  poor  of  the  said  parish, 'etc., 
and  their  successors  for  the  time  being,  as  such  churchwardens  and 
overseers  of  the  poor,  but  not  further  or  otherwise."  Notwithstanding 
this  proviso,  which  the  court  held  to  be  utterly  inconsistent  with  any 
personal  liability  whatever,  the  churchwardens  were  subjected  to 


'  Sumner  v.  Williams,  8  Mass.  162 ;  clearly  and  definitely  expressed,  no 

s.  c.  5  Am.  Deo.  83.    The  ground  of  interpretation  contrary  to  the  words 

this  decision  is  to  be  noticed.     Said  of  a  solemn  instrument  is  admissible." 

Sewall,  J. :  "  The  oflace  of  an  admin-  Ibid.  206.    Compare  Thayer  v.  Wen- 

istrator  is  rather    a   trust    than    an  dell,  1  Gall.  (U.  S.)  37.    See  Duvall  v. 

agency."   Ibid.  198.   "  They  are  liable  Craig,  2  Wheat.  (U.  S.)  45. 
de  bonis  propnis,  because  the  effects  of  ''  Klopp  v.  Moore,  6  Kan.  27.  Com- 

the  intestate  are  not  liable  to  the  con-  pare  Magill  v.  Hinsdale,  6  Conn.  464  ; 

tract  of  an  administrator  as  such,  and  s.  c.  16  Am.  Dec.  70;  McDonough  v. 

because  an  express  contract  of  that  Templeman,  1  Har.  &  J.  (Md.)  156; 

kind  by  an  administrator  can  have  s.  c.  2  Am.  Dec.  510. 
no  other  legal  operation :   and  when  '  Sterling  v.  Peet,  14  Conn.  245. 
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Buch  liability  by  the  construction  placed  upon  the  covenant.  Said 
Tindal,  C.  J.:  "Churchwardens  and  overseers,  though  they  are  by 
statute  a  corporate  body  for  some  purposes,  cannot  enter  [into]  such 
a  covenant  as  this  in  a  corporate  character;  and  if  not,  then  the 
contract  must  be  a  personal  covenant."  The  proviso  being  repug- 
nant to  such  liability,  the  court  held  that,  according  to  the  author- 
ities, it  must  be  rejected.^  Where  the  defendant  and  other  persons 
entered  into  a  covenant  as  directors,  in  behalf  of  a  manufacturing 
company,  which  was  signed,  "For  the  directors,  Reuben  Skinner 
[L.  S.  1,"  in  an  action  against  the  signer  in  his  individual  capacity  it 
was  held  that,  to  exonerate  himself,  he  was  obliged  to  aver  and  prove 
that  he  had  authority  to  seal  for  his  co-directors.^  A  contract  in 
this  form, — "We,  the  undersigned,  a  committee  chosen  by  the  town 
of  A  to  finish  the  basement  of  their  town-house,  do  hereby  agree  to 
pay,"  etc.,  for  the  finishing  of  said  basement,  and  signed  and  sealed 
by  the  committee  as  "  committee  for  the  town," — is  not  the  contract 
of  the  town,  but  of  the  individuals  who  sign  it.*  This  is  strictly  in 
accordance  with  the  common-law  rules  of  interpretation  of  sealed 
instruments. 

§  5086.  Other  Such  Forms.  —  A  mortgage  made  and  executed 
by  certain  named  persons,  as  parties  of  the  first  part,  describing 
themselves  as  "  directors  and  members"  of  the  corporation  owning 
the  property,  concluding  as  follows, — "'  In  witness  whereof,  the  said 
parties  of  the  first  part  have  hereunto  set  their  hands  and  afiixed 
their  seals,"  etc.,  following  which  were  the  names  of  the  several 
directors  and  their  private  seals,  —  is  not  the  deed  of  the  corpora- 
tion.* A  deed  recited  that  "  I,  Josiah  Little,  of,  etc.,  by  virtue  of  a 
vote  of  the  Pejepscot  Proprietors,  authorizing  and  appointing  me  to 
give  and  execute  deeds  for  and  in  behalf  of  said  proprietors,  .... 
have  given,  granted,  released,  conveyed,  and  confirmed,"  etc.,  and 
concluded:    "In  testimony  that  this  instrument  shall  be  forever 

^  Furnival  v.  Coombes,  5  Man.  &  would  seem  to  be  entirely  personal. 

G.  736;  s.  c.  7  Jur.  399.      Compare  Compare  Taft  v.  Brewster,  9  Johns. 

Sterling  v.  Peet,  14  Conn.  245 ;  Thayer  (N.  Y.)  334 ;  s.  c.  6  Am.  Dec.  280 ;  Tip- 

V.  Wendell,  1  Gall.  (U.  S.)  37.  pets  v.  Walker,  4  Mass.  595. 

2  White    V.    Skinner,     13    Johns.  »  Fullam  «;.  West  Brookfield,  9  Al- 

(N.  y.)  307  -,8.0.7  Am.  Dec.  381.    It  len  (Mass.),  1. 

is  not  perceived  that  even  such  proof  '  Richardson  v.  Scott  Eiver  &c.  Co., 

would  have  been  adequate  to  release  22  Cal.  150. 
the  obligor  in  this  case.    The  bond 
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hereafter  acknowledged  by  the  said  proprietors  as  their  act  and  deed, 
and  be  held  good  and  valid  by  them,  I,  the  said  Josiah  Little,  by 
virtue  of  the  aforesaid  vote,  do  hereunto  set  my  hand  and  seal,"  etc- 
To  this  was  subjoined  the  name  of  "  Josiah  Little"  and  a  seal.  This 
was  held  not  to  be  the  deed  of  the  "  Pejepscot  Proprietors,"  but  that 
of  "Josiah  Little,"  who  was  made  liable  in  an  action  of  covenant 
thereon.'  A  deed  recited  that  the  "  New  England  Silk  Company 
....  by  Christopher  Colt,  Jr.,  their  treasurer  ....  do  hereby  give, 
grant,  sell,  and  convey,"  etc.  The  concluding  clause  was:  "In  wit- 
ness whereof,  I,  the  said  Christopher  Colt,  Jr.,  in  behalf  of  said  com- 
pany, and  as  their  treasurer,  have  hereunto  set  my  hand  and  seal, 
this,"  etc.  This  was  signed  "  Christopher  Colt,  Jr.,  Treasurer  of 
New  England  Silk  Company."  The  certificate  of  acknowledgment 
stated  that  "  Christopher  Colt,  Jr.,  treasurer,"  etc.,  "  acknowledged 
the  above  instrument  to  be  his  free  act  and  deed."  In  another  deed 
this  same  person  described  himself  in  the  concluding  recital  as 
"  treasurer  of  the  New  England  Silk  Company  and  duly  authorized 
for  that  purpose,"  and  in  the  certificate  of  acknowledgment  it  was 
stated  that  "in  his  said  capacity"  he  acknowledged  the  instrument 
to  be  his  free  act  and  deed.  Neither  of  these  deeds  was  regarded  as 
made  by  the  "New  England  Silk  Company."  In  the  language  of 
Metcalf,  J.,  who  passed  upon  them,  the  treasurer  "should  have  exe- 
cuted the  deeds  in  the  name  of  the  company.  He  should  also  have 
affixed  to  them  the  seal  of  the  company,  and  have  acknowledged 
them  to  be  the  deeds  of  the  company."''  Where  the  president  of  a 
corporation  was  authorized  by  a  resolution  to  execute  a  deed  of  the 
corporate  lands,  and  he  executed  the  deed  in  the  name  of  the  cor- 
poration, but  attested  it  in  this  form:  "In  witness  whereof,  I,  pres- 
ident, have  hereunto  set  my  hand  and  seal,"  etc.,  and  signed  liis 
own  name  as  president,  opposite  to  a  seal  upon  which  there  was  no 
distinct  impression,  —  it  was  held  that  the  deed  was  inoperative,  it 
being  the  individual  deed  of  the  president,  who  had  personally  no 
interest  in  the  subject  of  the  instrument.^  So,  where  certain  indi- 
viduals, styling  themselves  "  the  building  committee"  of  a  "  Bethel," 
executed  an  obligation,  without  stating  their  representative  capacity, 
it  was  held  that  they  were  personally  liable  thereon,  irrespective  of 
the  question  whether  the  "  Bethel "  was  corporated  or  unincorporated.* 

'  Stinchfield  v.  Little,  1  Me.  231 ;  '  Hatch  v.  Barr,  1  Ohio,  390. 

s.  c.  10  Am.  Dec.  65.  '  Frazer  v.  Shelleys,  6  Phil.  (Pa.) 

2  Brinley  v.  Mann,  2  Oush.  (Mass.)      429. 
337,  340;  s.  c.  48  Aw.  Dec.  669. 
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§  5087.  Forms  under  Which  the  Agent  was  not  Personally 
Liiable. — A  memorandum  of  an  agreement  "between  the  Hadley 
Falls  Company,  by  their  agent,  of  the  first  part,  and  Abner  B. 
Abbey,"  etc.,  which  was  signed,  •'  Abner  B.  Abbey  [Seal],"  and 
"  John  Chase,  agent,  [Seal]  "  was  held  not  to  bind  the  agent  per- 
sonally, because  it  contained  no  expression  of  his  personal  under- 
taking to  perform  the  contract  on  behalf  of  his  principal.'  So,  the 
president  of  a  corporation  is  not  personally  liable  on  a  bond  in 
the  following  form:  "Know  all  men  by  these  presents  that  the 
Appleton  Mutual  Fire  Insurance  Company,  by  W.  P.,  president  of 
said  company,  as  principal,  and  J.  M.  and  S.  M.  as  sureties,  are 
held  and  firmly  bound,"  etc.  "  To  which  payment,  well  and  truly  to 
be  made,  we  do  bind  ourselves,  our  heirs,"  etc.  "  Sealed  with  our 
seals."  ",W.  P.,  president  [Seal],  J.  M.  [Seal],  S.  M.  [Seal]." ' 
Nor  is  the  president  of  a  board  of  trustees  personally  liable  on  a 
bond  the  obligors  of  which  were  described  to  be  "  the  corporation,  the 
trustees  of  the  town  of  Westchester,  Elnathan  Hawkins  and  Eobert 
Gr.  Palmer,"  the  condition  of  which  was  that  "  the  above  bounden," 
would  pay,  etc.,  upon  a  breach,  the  conclusion  of  which  was  "  in 
witness  whereof  the  parties  hereunto  have  set  their  hands  and 
seals,"  and  which  was  signed  and  sealed  respectively  by  "  William 
Varian,  president  of  the  board  of  trustees,"  and  the  two  persons 
before  mentioned.'  In  a  leading  case  on  this  subject,  an  action  of 
assumpsit  was  brought  against  the  bank  on  account  of  work  done 
under  this  agreement.  There  was  evidence  that  the  bank  had  paid, 
upon  the  faith  of  this  contract,  several  large  sums  of  money  to  the 
plaintiff's  intestate.  Said  the  distinguished  jurist  upon  these  facts: 
"Although,  then,  an  action  might  have  lain  against  the  committee 
personally  upon  their  express  contract,  yet  as  the  whole  benefit 
resulted  to  the  corporation,  it  seems  to  the  court  that  from  this  evi- 
dence the  jury  might  legally  infer  that  the  corporation  had  adopted 
the  contracts  of  the  committee,  and  had  voted  to  pay  the  whole  sum 
which  should  become  due  under  the  contracts,  and  that  the  plain- 

•  Abbey  v.  Chase,  6  Oush.  (Mass.)  5  Gray  (Mass.),  557.  Compare  North- 

54.     To    the  same  effect    see    Hop-  western    Distilling  Oo.  v.   Brant,  69 

kins  V.  Mehaffy,  11  Serg.  &  E.  (Pa.)  111.  658;  s.  c.  18  Am.  Rep.  631. 

126;  Sherman  v.  Fitch,  98  Mass.  59;  ^  Ellis  v.  Pulsifer,  4  Allen  (Mass.), 

Ellis  V.  Pulsifer,  4  Allen  (Mass.),  165;  165.- 

Sherman  v.  New  York  &c.  K.  Co.,  22  '  Episcopal  Church  v.  Varian,  28 

Barb.  (N.  Y.)  239;  Lyon  v.  Williams,  Barb.  (N.  Y.)  644. 
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tiff's  intestate  had  accepted  their  engagement."*  In  a  case  in 
New  York,  certain  persons,  appointed  by  the  trustees  of  the  "  Wayne 
County  Collegiate  Institute"  as  a  building  committee,  entered  into 
a  contract  in  writing  with  the  plaintiff,  wherein  they  set  forth  their 
authority  and  contracted  for  the  delivery  of  brick  for  the  erection  of 
a  building  for  corporate  purposes.  To  this  writing  were  affixed  the 
several  signatures  and  seals  of  the  committee-men.  It  was  held  that 
they  did  not  incur  any  personal  liability  thereon,  for  the  reason 
that  they  had  described  themselves  as  a  building  committee,  had 
covenanted  in  that  capacity,  and  signed  by  that  name.  The  plain- 
tiff, therefore,  had  a  complete  remedy  upon  the  contract  for  what 
material  he  had  supplied." 

§  6088.  Forms  Held  to  be  the  Deed  of  the  Corporation  and 
not  of  its  Agents.  —  A  lease  purported  to  be  a  contract  between  the 
lessor,  as  party  of  the  first  part,  and  thirteen  individuals  therein 
named,  describing  themselves  as  president,  vice-president,  secretary, 
treasurer,  directors,  and  board  of  managers,  of  the  Garretsville 
Agricultural  and  Farmer's  Club,  as  well  as  the  party  of  the  second 
part.  The  parties  of  the  second  part,  as  such  officers,  covenanted, 
on  behalf  of  "  themselves  and  their  successors  in  office,"  to  pay  a 
certain  annual  rental.  They  signed  and  sealed  the  instrument  in 
their  individual  names,  without  the  addition  of  their  official  titles. 
The  corporation  in  fact  entered  upon  the  premises  and  the  lessor 
took  rent  from  it.  It  was  held,  in  an  action  for  use  and  occupation, 
that  the  signers  of  the  instrument  were  not  personally  liable.' 
Where  a  contract,  under  seal,  in  its  body,  purported  to  be  made 
between  B.,  of  the  first  part,  and  E.  L.,  president  of  the  Northwest- 
ern Distilling  Company,  of  the  second  part,  and,  throughout  the 
instrument,  the  party  of  the  second  part  was  described  as  "  he"  or 
"  him,"  and  it  was  subscribed  by  the  party  of  the  second  part,  — 
"Northwestern  Distilling  Company  [Seal]  by  Edward  Lawrence, 
President," — it  was  held  that  it  was  the  deed  of  the  company,  and  not 
that  of  Lawrence,  and  that  the  latter  was  not  liable  upon  a  covenant 

1  Bank  of  Columbia  v.  Patterson,  Co.,  69  N.  Y.  343;  s.  c.  25  Am.  Eep. 
7  Oranch  (U.  S.),  299,  307.  199 ;  Brigga  v.  Partridge,  64  N.  Y.  357 ; 

2  Haight  V.  Sahler,  30  Barb.  g.  c.  21  Am.  Eep.  617 ;  Taft  v.  Brews- 
(N.  Y.)   218.  ter,  9  Johns.  (N.  Y.)  334;  «.  c.  6  Am. 

»  WhitfordD.Laidler,94N.  Y-.145;  Dec.    280;    Stone  v.  Wood,   7    Cow. 

g.  c.  46  Am.  Eep.  131.    The  court  dis-  (N.  Y.)  453 ;  Guyon  v.  Lewis,  7  "Wend, 

tinguish  Kiersted  v.  Orange  &c.  E.  (N.  Y.)  26. 
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thereon.'  On  the  other  hand,  if  the  agent  of  the  corporation  enters 
into  a  contract  in  his  own  name,  under  his  individual  seal,  but 
states  in  the  body  of  the  contract  that  he  contracts  in  behalf  of  the 
corporation,  under  the  more  enlightened  theory,  the  language  of  the 
instrument,  and  not  the  form  of  the  signature,  will  control,  so  as  to 
give  effect  to  the  obvious  intention  of  the  parties,  and  the  agent  will 
not  be  personally  liable."  Again,  where  the  defendants,  who  had 
been  duly  appointed  by  a  corporation  as  its  building  committee,  and 
authorized  to  contract  for  a  building  to  be  erected  for  the  purposes 
of  its  business,  entered  into  a  written  contract  with  the  plaintiff  for 
materials,  under  their  respective  hands  and  seals,  describing  them- 
selves "the  building  committee,"  and  signing  it  with  the  same 
designation, —  it  was  held  that  the  corporation  was  liable  on  the 
contract,  notwithstanding  the  fact  that  the  seals  of  the  defendants, 
and  not  that  of  the  corporation,  were  affixed  thereto;  and,  there 
being  evidence,  not  only  of  the  proper  authorization  but  of  a  sub- 
sequent ratification,  it  was  held  that  the  defendants  were  not  per- 
sonally liable  on  the  contract.' 

§  5089.  Sealing'    when    Sufficient    without    Signing^.  —  At 

common  law,  as  is  well  known,  a  sealing  is  a  sufficient  execu- 
tion of  a  deed  without  signing.*  So  a  deed  is  held  to  take 
effect  as  the  deed  of  corporation,  though  not  signed  with 
the  corporate  name,  provided  the  seal  of  the  corporation  be 
attached.*  But,  under  a  statute  requiring  that  deeds  of  land 
should  be  "  signed  and  sealed,"  it  was  held  that  a  deed  purport- 
ing to  be  the  deed  of  a  corporation  called  "  the  Bennington 
Iron  Company,"  and  which  was  signed  "Charles  H.  Ham- 
mond, Chairman  Bennington  Iron  Co.,"  was  not  sufficiently 
signed  to  render  it  a  valid  deed.  This  defect  was  not  cured 
although  the  "chairman"  affixed  to  the  deed  the  corporate 

•  Northwestern   Distilling    Co.  v.  *  2  Bla.  Com.  306;  Shep.  Touch. 
Brant,  69 111.  658 ; «.  c.  18  Am.  Rep.  631.      (Prest.  ed.),  56, note ;  Aveline v.  Whis- 

^  McDonough   v.    Templeman,    1  son,  4  Man.  &  G.  801 ;  Cherry  «.  Hem- 

Har.  &  J.  (Md.)  156 ;  e.c.2  Am.  Dec.  ing,  4  Ex.  631. 

510;  recognized  as  authority  in  Key  *  Coock  v.  Goodman,  2  Ad.  &  El. 

V.  Barnham,  6  Har.  &  J.  (Md.)  418.  (n.  s.)  580.    See  also  Union  Bridge 

To  the  contrary,  see  ante,  §  5085.  Co.  v.  Troy  &c.  E.  Co.,  7  Lans.  (N.  Y.) 

*  Haight    V.     Sahler,     30    Barb.  240. 
(N.  Y.)  218. 
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seal,  and  there  was  also  annexed  a  certificate  of  the  oath  of 
such  person  that  the  seal  so  affixed  was  that  of  the  corpora- 
tion and  affixed  by  its  authority.^  The  contrary  and  better 
view  is  sustained  by  the  weight  of  authority.*  In  a  case  of 
this  kind  Chancellor  Walworth  said:  "The  officer  or  agent  of 
a  corporation  who  executes  a  deed  in  the  name  of  the  corpo- 
ration by  affixing  thereto  the  impression  of  the  common  or 
corporate  seal  intrusted  to  his  care,  is  the  party  executing  the 
deed;  as  it  is  impossible  that  a  corporation  aggregate  should 
execute  or  acknowledge  a  deed  in  person.  The  officer  of  the 
corporation  intrusted  with  its  common  seal,  and  who  sub- 
scribes his  name  to  the  deed  as  the  evidence  that  he  is  the 
person  who  has  affixed  the  common  seal  to  the  same,  stands 
also  in  the  character  of  a  subscribiny  witness  to  the  execu- 
tion of  the  deed  by  the  corporation;  and  may  be  examined 
by  the  commissioner  of  deeds  to  prove  that  the  seal  affixed 
by  him  is  the  common  seal  of  the  corporation,  whose  deed 
the  conveyance  or  instrument  to  which  it  is  affixed  purports 
to  be."» 

§  5090.  Manner  of  Signing'. —  The  formal  manner  of  sign- 
ing the  deed  of  a  corporation  is  to  sign  the  name  of  the  cor- 
poration, by  A.  B.,  its  president,  and  C.  D.,  its  secretary. 
But,  according  to  the  best  modern  theory,  if  it  appears  in  the 
body  of  the  deed  that  the  corporation  is  the  grantor,  it  will 
not  be  regarded  as  the  personal  deed  of  the  officers,  merely 
because  they  signed  their  names  with  their  official  additions, 
instead  of  signing  the  name  of  the  corporation  with  the  addi- 
tions, "  by  A.  B.,  its  president,"  and  "by  C.  D.,  its  secretary."* 

'  Isham  V.  Bennington  Iron  Co.,  Mass.    59;    Northwestern    Distilling 

19  Vt.  230.    Compare  McDaniels  v.  Co.  v.  Brant,   69  111.   658;  s.  c.  18 

Hower  Brook  Man.  Co.,  22  Vt.  274.  Am.  Eep.  631 ;  Episcopal  Church  v. 

'  Lovett   V.    Steam    Saw    Mill,   6  Varian,  28  Barb.   (N.  Y.)  644.     See 

Paige  (N.  Y.),  54;  Jackson  v.  "Walsh,  also  Wilks  v.  Back,  2  East,  142. 

3  Johns.  (N.  Y.)  226;  Decker  v.  Free-  '  Lovett  v.  Steam  Saw  Mill  Asso  , 
man,   3  Me.  338;  Haven  v.  Adams,  6  Paige  (N.  Y.),  54,  60. 

4  Allen  (Mass.),  80;  Hutchins  v.  ♦  Chouteau  v.  Allen,  70  Mo.  290, 
Byrnes,  9  Gray  (Mass.),  367;  Ten-  324.  Compare  McClure  ^.  Herring,  70 
ney  v.  East  Warren  Lumber  Co.,  Mo.  18 ;  s.  c.  35  Am.  Kep.  404.  To  the 
43  N.  H.  343;  Sherman  v.  Fitch,  98  confrar?/,  see  ante,  §§5074,  5075,  5085. 

3810 


SEALED    INSTRUMENTS.       [4  Thomp.  Ooip.  §  5091. 

It  has  been  held  that  if  the  officers  of  a  corporation,  having 
authority  to  execute  a  deed  of  trust  upon  its  property,  under- 
take to  do  so,  but  execute  it  in  their  own  names  for  the  corpo- 
ration, instead  of  in  the  name  of  the  corporation,  equity  will 
reform  the  deed,  so  as  to  make  it  conform  to  the  agreement  of 
the  parties,^  But  it  does  not  seem  that  a  deed  thus  executed 
needs  any  reformation  in  equity;  for  the  meaning  of  it  is  so 
plain  that  only  technical  perversion  could  misinterpret  it.  It 
has  often  been  held  that  where  a  deed  is  executed  under  a 
power,  no  particular  form  of  words  need  be  used,  provided  the 
act  is  done  in  the  name  of  the  principal;  and  accordingly  that 
it  is  immaterial  whether  such  a  deed  is  signed  "A.  B.  for  C.  D.," 
or  "C.  D.  by  A.  B."^  A  deed  by  a  corporation  is  in  proper  form 
if  expressed  to  be  by  the  corporation,  naming  it,  by  their 
agent,  naming  him,  and  concluding:  "In  witness  whereof, 
they,"  naming  the  company,  "by  their  agent,  have  hereunto 
set  their  seal,  and  the  said  agent  hath  hereunto  subscribed 
his  name."' 

§  6091.  Corporate  Deeds  how  Acknowledged.  —  The  ac- 
knowledgment of  a  deed  is  a  declaration  or  admission,  made 

'  West  V.  Madison  Co.  Ag.  Board,  L.  Co.,  do  hereby  covenant,"  etc.,  "if 

82  111.  205.  the  E.  W.  L.  Co.  shall  pay,"  etc. ;  and 

'  Wilks  t).  Back,  2; East,  142.  The  concluding:  " In  witness  whereof  we 
authority  of  this  case  has  been  recog-  have  hereunto  set  our  hands  and 
nized  in  American  cases  too  numerous  seals,"  etc.;  signed,  "  D.  E.  F.,  Presi- 
to  quote.  See,  for  instance,  Decker  dent,"  etc.,  and  seal,  "E.  S.  C, 
V.  Freeman,  3  Me.  338.  An  assign-  Treasurer,"  etc.,  and  seal,  —  is  the 
ment  of  a  mortgage  of  real  estate  deed  of  the  corporation,  if  the  agents 
from  a  corporation,  concluding, — "In  were  authorized  to  execute  it.  Ten- 
witness  whereof,  the  said  B.  0.  S.  ney  v.  East  Warren  Lumber  Co.,  43 
Bank,  by  J.  S.,  their  treasurer,  duly  N.  H.  343. 

authorized   for   this    purpose,    have  '  Flint  i;.  Clinton  Co.,  12  N.  H.  430. 

hereunto  set  their  name  and  seal,"  In  like  manner,  the  following  was 

signed,  "J.  S.,  Treasurer,  B.  C.  S.  weH  ea:ec«ied  as  the  deed  of  the  corpo- 

Bank,"  and  sealed  with  the  corporate  ration:  "  In  testimony  whereof,  said 

seal, — is  in  form  executed  by  the  cor-  party  of  the  first  part  have  caused 

poration.   Hutchins  v.  Byrnes,  9  Gray  these  presents  to  be  signed  by  their 

(Mass.),  367.    A  deed  in  this  form:  president,  and  their  common  seal  to 

"We,  the  E.  W.  L.  Co.,  in  consider-  be  hereto  affixed.    A.  B.,  President," 

ation  of  $5,000  to  us  paid,  etc.,  do  and  corporate  seal.    Haven  v.  Adams, 

give,  grant,"  etc.;  "we,  the  E.  W.  4  Allen  (Mass.),  80. 


4  Thomp.  Corp.  §  5091.]     execution  op  corpokate  contracts. 

by  the  painty  executing  the  deed,  to  a  public  ofi&cer  appointed 
by  law  to  take  such  acknowledgment,  that  such  person  exe- 
cuted the  deed,  as  his  voluntary  act,  for  the  purposes  therein 
mentioned.  When  this  declaration  or  admission  has  been 
made,  the  certificate  of  the  officer  to  the  fact  of  its  having  been 
made,  under  his  signature  and  seal  of  office  (where  he  has  an 
official  seal),  is  made,  by  statute,  prima  facie  evidence  of  the 
truth  of  the  admission,  for  the  purpose,  primarily,  of  admit- 
ting the  instrument  to  record  in  the  proper  office  for  the  pub- 
lic recordation  of  such  instruments.  The  acknowledgment 
does  not  add  to  or  detract  from  the  legal  effect  of  the  instru- 
ment in  any  way.  Where  the  governing  statute  provides  that 
any  deed  may  be  recorded,  if  it  shall  be  acknowledged  by 
the  party  who  shall  have  executed  it,  the  officer  taking  the 
acknowledgment,  being  satisfied  thSt  such  person  is  the 
grantor  mentioned  in  the  deed,  or  if  it  be  proved  by  the  sub- 
scribing witnesses  to  it,  that  such  parties  signed,  sealed,  and 
delivered  the  same,  —  the  acknowledgment  of  the  deed  of  a 
corporation  aggregate  may  be  made  by  the  representative  of 
the  corporation  who  has  authority  to  execute  the  deed  in  its 
behalf.^  Where  the  governing  statute  requires  the  officer  to 
acknowledge  the  instrument  to  be  the  act  of  the  corporation, 
and  the  instrument,  on  its  face,  recites  that  it  is  the  act  of 
the  corporation,  and  the  officer  acknowledges  that  he  executes 
it  "for  the  purposes  therein  expressed," — this  is  tantamount 
to  an  acknowledgment  that  it  is  the  act  of  the  corporation.^ 
The  most  appropriate  witness  to  prove  to  the  commissioner 
the  authenticity  of  the  seal  and  the  propriet}'  of  its  being 
affixed  to  the  particular  instrument  is  the  officer,  —  generally 

>  Hopper  ?;.Lovejoy  (N.J. ),  21  Atl.  of   the  corporation,   "acknowledged 

Eep.  298 ;  S.C.9  Eail.  &  Corp.  L.  J.  276.  that  they  executed  and  delivered  the 

*  Ballard  v.  Oarmichael,  83  Tex.  same  as  their  voluntary  act  and  deed, 
355 ;  s.  c.  18  S.  "W.  Eep.  734.  In  like  for  the  uses  and  purposes  therein  con- 
manner,  where,  to  an  assignment  for  tained," — it  was  held  that  this  was  a 
the  heneflt  of  creditors,  which  pur-  sufficient  certificate  that  the  corpora- 
ported  in  its  body  to  be  executed  by  tion  acknowledged  the  instrument. 
a  banking  corporation,  there  was  Eppright  v.  Nickerson,  78  Mo.  482; 
appended  a  notary's  certificate  that  Hough,  0.  J.,  and  Henry,  J.,  dissent- 
A.  B.,  president,  and  0.  D.,  cashier,  ing. 
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the  secretary  of  the  corporation,  —  who  has  been  intrusted 
with  its  custody,  and  who  has  affixed  it  to  the  instrument; 
and  it  has  been  said  that  such  an  officer  stands  in  the  char- 
acter of  a  subscribing  witness  to  the  execution  of  the  deed  by 
the  corporation,  and  may  be  examined  by  the  commissioner 
of  deeds,  to  prove  that  the  seal  affixed  by  him  is  the  common 
seal  of  the  corporation,  whose  deed  the  conveyance  or  instru- 
ment, to  which  it  is  affixed,  purports  to  be.^  It  has  also  been 
held  that  proof,  by  the  officer  who  executed  the  deed  for  the 
corporation,  before  the  commissioner  of  deeds,  in  order  to 
enable  it  to  be  recorded,  that  he  affixed  the  seal  by  the  author- 
ity of  the  corporation,  is  tantamount  to  proof  that  he  affixed  it 
by  the  authority  of  a  previous  resolution  of  the  board  of  direct- 
ors,  as  required  by  the  governing  statute.''  Where  the  cor- 
porate deed  is  executed  by  the  president  of  the  corporation 
and  countersigned  by  its  secretary,  it  is  said  that  the  secretary 
is  not  the  officer  who  executes  the  instrument,  but  is  merely 
the  attesting  witness  who  proves  its  execution  before  the  proper 
officer,  to  authorize  it  to  be  recorded,  and  to  be  given  in  evi- 
dence without  further  proof,  under  the  provisions  of  the 
governing  statute.'  Where  there  is  no  statutory  provision 
specially  relating  to  the  acknowledgment  of  deeds  by  a  corpo- 
ration, the  officer  affixing  the  seal  of  the  corporation  is  the 
party  executing  the  deed,  within  the  meaning  of  a  general  stat- 
ute relating  to  the  acknowledgment  of  deeds.*  The  acknowl- 
edgment  will    be   upheld   where   the   words   employed    are 

•  Lovett  V.  Steam  Saw  Mill  Asso.,  knowledgment  was  certified  in  like 

6  Paige  (N.  Y.),  54,  60.    That  the  offi-  manner  as  if  made  by  the  treasurer 

cer  who  affixes  the  corporate  seal  is  as  an  individual,  and  the  acknowl- 

the  proper  officer  to  be  examined  by  edgment  did  not  state  that  the  seal 

the  commissioner,  and  to  make  the  affixed  to  the  instrument  was  that  of 

statutory    affidavit,    see     Bowers    v.  the  corporation,  or  that  it  was  affixed 

Hechtman,  45  Minn.  238;    8.  c.  47  by  order  of  the  corporation,  — it  was 

N.  W.  Rep.  792.  held  sufficient  to  authorize  the  deed 

"  Johnson  v.  Bush,  3  Barb.  Ch.  to  be  admitted  of   record.    Hooper 

(N.  Y.)  207.  V.   Auburn  Water  "Works,    37   Hun 

'  Johnson  v.  Bush,   3  Barb.   Oh.  (N.  Y.),  572. 
(N.  Y.)  207,  239.    Where  a  corporate  *  Kelly  v.  Calhoun,  95  U.  S.  710; 

deed  was  acknowledged  by  the  treas-  Lovett  v.  Steam    Saw  Mill  Asso.,  6 

urer  of  the  Corporation,  and  the  ac-  Paige  CN.  Y,),  54. 
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equivalent  in  meaning  to  the  statutory  words.*  It  is  not 
necessary  to  recite,  in  the  certificate  of  acknowledgment,  as 
conveyancers  often  do  out  of  abundant  caution,  that  the  seal 
hereto  annexed  is  annexed  by  the  proper  authority;  because, 
as  elsewhere  seen,"  when  the  authenticity  of  the  seal  is  estab- 
lished, it  is  presumed  to  have  been  annexed  by  the  proper 
authority;'  and  if  it  is  not  annexed  by  the  proper  authority, 
a  recital  to  that  effect  does  not  make  it  so.* 

§  5092.  Instances  of  Acknowledgments  of  Corporate  Deeds 
Which  have  been  Held  Good.  —  The  Missouri  statute,  relating  to 
the  acknowledgment  of  deeds  on  behalf  of  corporations,  is  as  fol- 
lows: "It  shall  be  lawful  for  any  corporation  to  convey  lands  by 
deed,  sealed  with  the  common  seal  of  said  corporation  and  signed 
by  the  president  or  the  presiding  member  or  trustee  of  said  corpora- 
tion; and  such  deed,  when  acknowledged  by  such  oflScer  to  be  the 
act  of  the  corporation,  or  proved  in  the  usual  form  prescribed  for 
other  conveyances  of  land,  shall  be  recorded  in  the  recorder's  office 
of  the  county  where  the  land  lies,  in  like  manner  with  other  deeds." ' 
Under  this  statute,  the  following  execution  and  acknowledgment 
were  held  good  by  a  divided  court:  "Know  all  men  by  these  pres- 
ents, that  the  W.  K.  Land  Company,  by  S.  H.,  president,  and  T.  S.  C, 
secretary,  ....  has  granted,"  etc.  The  attestation  clause  and 
signatures  were  as  follows:  "In  witness  whereof,  we  hereunto  sub- 
scribe our  names  and  affix  our  seals.  [Seal]  S.  H.,  President 
[Seal];  T.  S.  C,  Secretary  [Seal].    W.  K.  Land  Company  [Seal]." 

'■  Thus,    where   the    statute    pre-  statutory  words.    Kelly  v.  Calhoun, 
scribed  a  formula  for  the  acknowledg-  95  U.  S.  710;  s.  c.  17  Alb.  L.  J.  55. 
ment  of  deeds,  which  contained  the  For  further  illustration,  see  next  sec- 
words,  "  with  whom  I  am  personally  tion. 
acquainted,"  and  the  official  formula  "  Post,  §  5105. 
in  a  particular  acknowledgment  re-  •  There  is  a  note  on  the  subject  of 
cited  " before  me,"  etc.,  "personally  the  acknowledgment  of  deeds  by  eorpo- 
appeared  Ex.  Norton,  the  president  rations,  collecting  English  and  Ameri- 
of  the  Paducah  &  Memphis  Kailroad  can  authorities,  in  20  Am.  &  Eng. 
Company,  and  Henry  L.  Jones,  the  Corp.   Cas.   512.      There    is   also    a 
secretary  of  the  same  company,  who  learned  note  on  the  subject  of  the 
are  perso«a%A;reown  to  me  to  be  such,  execution  of  deeds  by  corporations,  by 
and,"  etc.,  —  it  was  held  that  this  form  Adelbert  Hamilton,  Esq.,  in  26  Cent, 
of  acknowledgment  was  a  substantial  L.  J.  445. 
compliance    with    the     statute,    the  *  Ante,  §  5055. 
words  used  being  equivalent  to  the  "  1  Rev.  Stats.  Mo.  1879,  §  743. 
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In  view  of  the  fact  that  the  name  of  the  granting  corporation  was 
recited  in  the  body  of  the  deed,  the  fact  that  the  deed  was  not 
signed  in  form  by  the  corporation  by  S.  H.,  its  president,  and 
T.  S.  C,  its  secretary,  did  not,  in  the  opinion  of  the  court,  prevent 
it  from  being  regarded  as  the  deed  of  the  corporation,  and  make  it 
the  individual  deed  of  the  president  and  secretary.  Moreover,  there 
baing  four  seals  to  the  deed,  the  court  were  of  opinion  that  the  pre- 
sumption, could  be  fairly  indulged  that  one  of  them  was  the  seal  of 
the  company.  "  Such  a  presumption,"  said  the  court,  "  can  be  as 
fairly  indulged,  as  it  is  in  a  case  where  the  record  indicates,  by  a 
scroll  attached  to  the  certificate  of  a  notary,  that  the  seal  thus  indi- 
cated is  his  notarial  seal,  although  he  only  states  in  the  testimonium 
of  his  certificate  that  he  subscribes  his  name.  It  is  the  •seal  of  the 
notary  which  gives  effect  to  his  certificate,  as  it  is  the  seal  of  the 
corporation  which  gives  eflBcacy  to  the  deed  of  a  corporation.'"  Al- 
though two  of  the  judges,  Hough,  C.  J.,  and  Henry,  J.,  dissented,  on 
the  ground  that  the  deed  was  not  sealed  with  the  common  seal  of 
the  corporation,  and  was  not  acknowledged  to  be  the  act  of  the  corpo- 
ration, the  decision  would  seem  to  be  in  conformity  with  good  sense; 
for  no  intelligent  man  in  Missouri,  reading  the  whole  instrument, 
could  have  a  particle  of  doubt  that  it  was  intended  to  be  the  deed 
of  the  corporation,  and  not  the  deed  of  the  two  persons  who  signed 
it  as  president  and  secretary.  In  this  decision  the  Supreme  Court 
«f  Missouri  placed  itself  on  the  just  and  sensible  reasoning  of  a 
decision  of  the  Supreme  Court  of  the  United  States,  in  which  it 
was  said:  "  In  aid  of  the  certificate,  reference  may  be  had  to  the  in- 
strument itself  or  any  part  of  it.  It  is  the  policy  of  the  law  to 
uphold  certificates  when  substance  is  found,  and  not  to  suffer  con- 
veyances or  the  proof  of  them  to  be  defeated  by  technical  or  unsub- 
stantial objections.'"  It  has  also  been  held  that,  although  the 
certificate  of  acknowledgment  to  a  corporate  deed  does  not  contain 
the  word  "  acknowledge,"  yet  it  will  be  sufiicient  if  it  contains  words 
of  similar  import,  —  as  the  words:  "And  who,  being  by  me  duly 

1  Kansas  City  v.  Hannibal  &c.  E.  same  ruling  was   followed   in   Des- 

Co.,  77  Mo.  180,  185.     See  also  the  combes  v.  Wood,  91  Mo.  196 ;  s.  c.  60 

form  of  acknowledgment,  elsewhere  Am.  Eep.  239;  and  in  Missouri  Fire 

given    in  this  work   (ante,   ^  5091),  Olay  Works  t).  Ellison,  30  Mo.  App. 

which  was  held  good  in  a  subsequent  67 ;  but  the  rule  is  understood  to  have 

case  in  the  same  State  (Eppright  v.  been  subsequently  changed  by  statute. 

Nickerson,  78  Mo.  482),  where  this  "  Carpenter    v.    Dexter,    8  Wall, 

case  was  cited  and  followed.     The  (U.  S.)  513. 
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sworn,  deposes  and  says,  that  he  resides  in  the  city  of  Springfield 
in  said  State;  that  he  is  the  president  of  the  said  Cairo  &  Fulton 
Railroad  Company,  of  Missouri;  that  the  seal  afiBxed  to  the  said 
instrument  is  the  corporate  seal  of  said  company,  and  was  affixed 
to  said  instrument  by  authority  of  the  board  of  directors  of  said 
company  for  the  uses  and  purposes  therein  expressed;  and  that  he, 
by  like  authority,  did  subscribe  his  name  as  president  of  said  Cairo 
&  Fulton  Railroad  Company,  of  Missouri.    In  witness  whereof,"  etc' 

§  6093.  Of  the  Delivery  of  the  Deed,  its  Necessity  and  Ef- 
fect.— If  the  corporate  seal  is  affixed  with  the  intention  of 
making  the  execution  of  the  deed  complete,  it  will  have  this 
effect  without  delivery.  But  if  the  agent  of  the  corporation  is 
instructed  to  retain  possession  of  the  deed  until  certain  condi- 
tions are  complied  with,  the  deed  will  not  be  regarded  as 
effectual  until  such  comipliance,  even  though  the  agent 
delivers  the  deed  contrary  to  his  instructions.^    The  delivery 


»  Chouteau  v.  Allen,  70  Mo.  290, 
298,  324;  distinguishing  Cabell  v. 
Grubbs,  48  Mo.  353,  where  it  was  held 
that  a  certificate  of  acknowledgment 
which  omits  the  word  "acknowl- 
edge," and  contains  no  word  or  words 
expressive  of  an  equivalent  idea,  is 
void.  See  further,  Stanton  v.  Button, 
2  Conn.  527;  TuUy  i;.  Davis,  30  111. 
103;  s.  c.  83  Am.  Dec.  179;  Lindley  v. 
Smith,  46  111.523,  527;  Heinrich  v. 
Simpson,  66  111.  57 ;  Merritt  v.  Yates, 
71  HI.  636;  s.  c.  22  Am.  Eep.  128; 
Hartshorn  v.  Dawson,  79  111.  108,  111 ; 
Calumet  Canal  &  Dock  Co.  v.  Rus- 
sell, 68  111.  426,  439.  That  swperfluous 
matter  will  not  vitiate  an  acknowledg- 
ment, see  Crowley  v.  Wallace,  12 
Mo.  143.  It  is  not  necessary  that  an 
officer,  in  certifying  the  acknowledg- 
ment or  proof  of  a  deed,  should  use 
the  exact  words  of  the  statute.  Sub- 
stantial compliance  with  the  statute 
is  sufficient.  Thus,  where  the  statute 
requires  the  officer  to  certify  that  the 
person  acknowledging  the  deed  "  was 
personally  known  to  him,"  it  is  suffi- 
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cient  if  he  certify  that  such  person 
was  "known  to  him."  Alexander  v. 
Merry,  9  Mo.  510.  An  elaborate  re- 
view of  the  decisions  upon  the  ac- 
knowledgment of  deeds,  pointing  out 
when  such  acknowledgments  are 
fatally  defective  and  when  not,  will 
be  found  in  41  Am.  Dec.  168,  184. 
An  assignment  of  a  mortgage,  signed 
by  the  vice-president  of  a  corpora- 
tion and  attested  by  the  secretary, 
with  the  corporate  seal  attached,  ac- 
knowledged by  both  officers  as  the 
act  and  deed  of  the  company,  and 
having  attached  an  affidavit  of  the 
secretary  that  he  was  such  officer, 
and  that  the  seal  affixed  was  the  cor- 
porate seal,  and  was  affixed  thereto  by 
him  by  order  of  the  board  of  direct- 
ors,—is  executed  in  substantial 
compliance  with  Minnesota  Laws  1883, 
chapter  99,  as  amended  by  Minnesota 
Laws  1889,  chapter  118.  Bowers  v. 
Hechtman,  45  Minn.  238;  «.  c.  47 
N.  W.  Eep.  792. 

'  Derby  Canal  Co.  v.  Wilmot,  9 
East,  360. 
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of  an  agreement  by  deed  to  an  agent  of  the  corporation  who 
is  duly  authorized  to  negotiate  it,  is  a  delivery  to  the  corpora- 
tion, and  his  acceptance  thereof  is  the  acceptance  of  the  cor- 
poration.^ 

§  6094.  Sealed  Instrument  Signed  by  Some  of  the  Officers 
and  Delivered  in  Escrow  not  Operative.  —  The  well-un- 
derstood rule  that  an  instrument  intended  to  be  signed  by 
several  persons,  but  signed  by  some  of  them  only,  and  deliv- 
ered in  escrow,  with  the  understanding  that  it  is  not  to  takg 
effect  until  signed  by  the  remainder,  does  not  take  effect  until 
so  signed,'^  —  has  been  applied  to  the  case  of  a  lease  executed 
on  behalf  of  a  corporation  as  lessee,  signed  by  some  of  its 
directors,  and  left  with  a  third  person  to  procure  the  signa- 
tures of  the  others,  and  then  to  be  delivered  to  the  town  clerk. 
Here  it  was  held  that  the  lease  did  not  take  effect  until  so 
signed  by  the  other  officers.' 

§  5096.  Deeds  Sigrned  by  the  Directors  or  Trustees.  —  If,  as 

is  sometimes  the  case,^  the  directors  or  trustees  are  the  body 
incorporated,  a  deed  signed  by  them,  or  a  majority  of  them, 
and  sealed  with  the  corporate  seal,  will  be  well  executed  as  the 
deed  of  the  corporation.^  And  this  has  been  held,  without 
special  reference  to  the  question  whether  the  directors  were 
the  body  incorporated,  and  in  a  case  where  such  was  probably 
not  the  fact;  for  it  was  a  company  chartered  to  build  a  bridge, 

'  Western  E.  Corp.  v,  Babcock,  6  signed  the  instrument.  The  inference 

Met.  (Mass.)  346.  to  be  drawn  from  the    presence  of 

"  People  V.  Bostwick,  32  N.  Y.  445 ;  their  names  in  the  body  of  the  instru- 

Lovett  V.  Adams,  3  Wend.   (N.  Y.)  ment  and  the  absence  of  their  signa- 

380;    Pawling    v.    United    States,  4  tures  therefrom,   and  the  plaintiff's 

Cranch  (TJ.  S.),219;  Eussell  v.  Freer,  testimony  explaining  why  the  instru- 

56  N.  Y.  67.  ment  was  left  with  Kellogg,  in  legal 

'  Whitfordti.Laidler,  94N.  Y.145;  effect  amounted  to  the  insertion  of 

g.  c.  46  Am.  Eep.  131.     The   court  that  condition  in  the  contract."    Cit- 

said:    "It   is    immaterial   that   the  ing  Crandallt;.  Clark,  7  Barb.  (N.  Y.) 

plaintiff  did  not  hear  the  statements  169 ;  Chouteau  v.  Suydam,  21  N.  Y. 

made  by  the  defendants  at  the  time  179;  People  v.  Bostwick,  32  N.  Y.  445. 

of  signing,  that  they  would  not  con-  *  Ante,  §  16. 

Eider  themselves  bound  unless  all  of  '  Jackson    v,    Walsh,    3    Johns, 

the  officers  of  the  association   also  (N.  Y.)  226. 
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and  was  probably  a  joint-stock  corporation.  A  mortgage  was 
signed  by  all  the  directors  present  (presumably  a  quorum), 
and  was  sealed  with  the  seal  of  the  corporation,  and  acknowl- 
edged by  the  signers.     It  was  held  to  be  well  executed.* 

§  5096.  Effect  of  Deed  of  All  Sliareliolders.— We  have 
already  had  occasion  to  note  two  general  principles  in  respect 
of  corporate  action:  1.  That  the  shareholders,  or  individual 
corporators,  are  not  agents  of  the  corporation,  individually 
or  collectively;^  and  2.  That  the  general  agency  through 
which  a  corporation  acts  is  its  board  of  directors  or  trustees;' 
nor  are  stockholders  joint  owners  of  the  property  of  the  cor- 
poration *  in  such  a  sense  that  they  can  make  a  conveyance  of 
it  which  will  be  valid  at  law,  although  all  of  them  join  in 
making  it.*  It  has  been  held  that  a  deed  purporting  to  con- 
vey real  estate  of  a  corporation,  signed  by  the  names  of  two 
persons,  with  no  addition  whatever,  which  in  the  body  de- 
scribes such  signers  as  the  "proprietors  and  owners  of  all  the 
shares  "  of  the  company,  will  not  pass  any  title  to  such  prop- 
erty. It  must  appear  at  least  that  the  conveyance  is  in  pur- 
suance of  a  vote  of  the  corporation,  the  title  to  the  land  being 
in  the  corporation  and  not  in  the  individual  stockholder.* 
On  the  contrary,  it  has  been  held  that,  where  all  the  shares  of 
a  corporation  have  passed  into  the  hands  of  a  single  owner, 
and  he  thereafter  assumes  to  convey,  by  mortgage,  the  corpo- 
rate property,  the  mortgage  deed  is  good  in  equity.  The  court 
reasoned  that  it  was  good,  because  the  maker  of  it  had  be- 
come, in  substance,  the  sole  owner  of  the  property.^    This 

'  Gordons.  Preston,  1  Watts  (Pa.),  Isham  v.  Bennington  Iron  Co.,  19  Vt. 

385,  388;  s.  c.  26  Am.  Dec.  75.    See  230;  Hopkins  v.  Eoseclare  Lead  Co., 

also  Regents  &c.  v.  Detroit  &c.  Soc,  72111.373;  Humphreys  ».  McKissock, 

12  Mich.  138,  where  a  written  instru-  140  U.  S.  304;  Baldwin  v.  Canfleld,  26 

ment  was  similarly  signed.  Minn.  43. 

»  Ante,  §  1075.    See  Bank  of  Au-  '  Wheelock  v.  Moulton,  15  Vt.519, 

gusta  V.  Earle,  13  Pet.  (U.  S.)  519.  522. 

»  Ante,  §  1067,  et  leq.  '  Swift  v.  Smith,  65  Md.  428,  433; 

*  Spurlock  V.  Missouri  Pacific  R.  «.  c.  57  Am.  Bep.  339.    Irving,  J., 

Co.,  90  Mo.  199.  who  gave  the  opinion  of  the  court, 

'  Wheelock  «.  Moulton,  15  Vt.  519 ;  said:  "We  think  the  mortgage  to 
3818 


SEALED  INSTRUMENTS.     [4  Thomp.  Coip.  §  6097. 

decision  seems  to  express  the  sound  conclusion,  unless  it  is 
to  be  held  that  where  the  ownership  of  the  corporate  stock 
passes  entirely  into  one  person,  the  corporation  is  ipso  facto 
dissolved;  which,  as  we  shall  see,  is  not  the  law.*  And  if,  under 
such  circumstances,  the  sole  owner  of  the  corporate  shares 
could  convey  the  property  by  his  deed,  no  reason  is  perceived 
why  all  the  stockholders  of  the  corporation,  however  numer- 
ous, might  not  accomplish  the  same  result  by  their  joint  deed, 
so  as  to  be  effectual  in  equity.  It  should  be  added  that  if  all 
the  individuals  composing  a  corporation  covenant,  in  behalf 
of  such  corporation,  for  themselves  and  their  heirs,  that  the 
corporation  shall  do  certain  acts,  they  will  be  personally  liable 
upon  such  covenant.* 

§  5097.  Deed  or  Mortgage  by  a  Corporation  by  Attorney 
in  Fact. — We  have  already  had  occasion  to  note  the  rule  of 
conveyancing,  that  an  attorney  in  fact  may  sign  the  name  of 
his  principal  by  himself,  or  may  sign  his  own  name  for  his 
principal,  and  that  it  will  be,  in  either  case,  the  deed  of  the 
principal.'  Where  a  corporation,  under  its  corporate  seal, 
conferred  upon  an  attorney  in  fact  the  power  to  deal  with  its 
property  as  he  saw  fit,  and  he  executed  a  mortgage  thereon,  in 
his  own  name  and  with  his  own  seal,  it  was  held  to  be  a  good 


Swift  wag  good,  and  operative  to  ground  of  public  policy  or  otherwise, 
cnarge  the  property  conveyed  by  it,  requiring  his  act  in  charging  the  prop- 
irrespective  of  the  attempted  execu-  erty  for  the  agreed  indebtedness  of 
tion  by  the  company.  At  the  time  of  the  corporation  to  Swift,  for  loans  to 
its  execution,  Cruikshank  had  become  and  claims  against  it,  and  for  his  stock 
the  owner  of  all  the  stock  of  the  com-  in  it  sold  to  Cruikshank,  to  be  denied 
pany,  and  of  all  its  property.  From  efficacy,  because  he  had  not  then  re- 
that  moment  he  might  have  re-  organized  the  company  and  brought 
nounced  his  rights  under  the  act  of  in  other  persons  to  help  him  to  do 
incorporation,  and  might  have  con-  that  in  a  corporate  way,  which  we 
ducted  the  business  as  a  private  in-  think,  from  the  very  nature  of  the 
dividual  without  corporate  formali-  business,  he  had  the  right  to  abandon 
ties.  Being  thus  absolute  proprietor  entirely ;  and  even  the  business  if  he 
in  equity  of  all  that  belonged  to  a  chose."  Ibid. 
purely  private  enterprise,  in  which  '■  Ante,  §  5052. 
the  public  had  no  interest  whatever,  »  Tileston  v.  Newell,  13  Mass.  406. 
we   know   of   no   principle,  on   the          "  Ante,  §  5090. 
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mortgage.*  But  it  should  be  observed  that  the  report  of  the 
case  on  this  point  is  obscure,  and  that,  unless  he  professed  on 
the  face  of  the  deed  to  execute  it  for  the  corporation,  it  was 
his  own  deed  merely.* 

§  6098.  Assignments  of  Choses  in  Action  by  Corporations. 

The  mode  of  executing  an  assignment  of  a  chose  in  action  by 
the  corporation  will  depend  upon  the  nature  of  the  instru- 
ment which  it  is  sought  to  assign.  If  it  is  an  evidence  of 
debt,  which,  in  case  of  an  individual,  may  be  transferred  by 
mere  delivery,  then  a  delivery  by  the  managing  officer  of  the 
corporation  will  be  presumptively  a  delivery  by  the  corpora- 
tion." If  it  is  an  instrument  which,  in  the  case  of  an  indi- 
vidual, may  be  assigned  without  the  use  of  a  seal,  then  an 
assignment  may  be  executed  in  the  name  of  the  corporation 
without  its  seal, —  as,  for  instance,  in  the  case  of  a  lease,*  or  a 
mortgage,^  either  of  which  may  be  assigned  without  seal.  A 
resolution  by  the  directors  of  a  corporation,  authorizing  "the 
proper  officers"  to  execute  an  assignment  on  behalf  of  the  cor- 
poration, is  presumptively  well  executed  by  its  president  and 
secretary.''  The  following  assignments  have  been  held  to  be 
the  act  of  the  corporation,  and  not  the  individual  act  of  the 
officers  making  them:  "We,  the  undersigned,  D.  R.  T.,  presi- 
dent, and  C.  S.  B.,  secretary,  of  the  P.  &  W.  N.  Co.,  have  trans- 
ferred to  J.  C.  the  attached  mortgage  and  note,  and,  on  the 
part  of  said  company,  have  hereto  attached  our  names  and 
affixed  our  seals." '  "  President's  Office,  North  Missouri  Rail- 
road Company.     For  value  received  we  assign  to  M.  any  claim 

1  First  Nat.  Bank  v.  Salem  Capital  Shelden,  3  Bosw.  (N.  Y.)  267.    What 

Flour  Mills  Co.,  39  Fed.  Eep.  89.  will  be  prima  facie  evidence  to  the 

'  Ante,  §  5074.  officer  taking  the  acknowledgment,  of 

"  Blake  v.  HoUey,  14  Ind.  383.  authority  on  the  part  of  the  officer  of 

♦  Sandford  v.  Tremlett,  42  Mo.  384.  the  corporation  executing  the  assign- 

'  Gillett    V.    Campbell,    1    Denio  ment,  to  affix  the  corporate  seal,  see 

(N.  Y.),  520.  Johnson  v.  Bush,  3  Barb.  Ch.  (N.  Y.) 

«  Carrol  v.  Cone,  40  Barb.  (N.  Y.)  207;  Murray  v.  Vanderbilt,  39  Barb. 

220.    See  further   as  to  the   proper  (N.  Y.)  140;  anie,  §§  5091,  5092. 

form  of  an  assignment  of  a  bond  and  '  Lay  v.  Austin,  25  Fla.  933 ;  s.c.7 

mortgage  by  a  corporation,  Hoyt  v.  South.  Eep.  143. 
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or  cause  of  action  we  may  have  against  A.,  under  the  contract 
with  the  Chariton  Eailroad  Co.,"  and  signed  "  I.  H.  S.,  Prest. 
North  Mo.  R.  E..  Co.,"  attested  by  the  secretary  of  the  company 
with  the  seal  of  the  corporation  attached.^  An  assignment  of 
a  mortgage  of  real  estate  from  a  corporation,  concluding,  "  In 
witness  whejeof,  the  said  B.  C.  S.  bank,  by  J.  S.,  their  treasurer, 
duly  authorized  for  this  purpose,  have  hereunto  set  their  name 
and  seal,"  signed,  "  J.  S.,  treasurer  B.  0.  S.  bank,"  and  sealed.* 


Article  III.     Other  Matters. 


Sectioh 

5104.  Proof  of  the  authenticity  of  the 
seal. 

6105.  What  the  seal  proves  when  its 

authenticity  is  proved. 

6106.  Presumption  and  proof  of  au- 

thority to  affix  seal. 

6107.  What  is  deemed  sufficient  au- 

thority to  affix  the  seal. 

6108.  The  same  subject  illustrated. 

6109.  Deed  by  one  member  of  unin- 

corporated association. 

6110.  Pleading :   declaration  on  a  cor- 

porate contract  unnecessarily 
sealed. 


Section 

6111.  Tracing  title  through  a  corpo- 
ration. 

5112.  Conveyances  to  corporations. 

5113.  Conveyances  to  trustees  of  cor- 

porations and  associations. 

5114.  Deed  to  corporation  not  duly 

created. 

6115.  Deeds  to  inchoate  corporations. 

6116.  Eesponsibility  of  the  corpora- 

tion for  negligence  in  the  use 
of  its  seal. 

6117.  Deed  by  three  of  four  executors, 

one  of  them  a  disqualified  for- 
eign corporation. 


§  5104.  Proof  of  the  Authenticity  of  the  Seal.  —  Courts  do 
take  judicial  notice  of  the  seals  of  private  corporations,  nor 
do  such  seals  prove  themselves;  but  the  fact  that  what  pur- 
ports to  be  the  seal  of  a  private  corporation  is  its  seal  must 
be  proved  by  the  testimony  of  witnesses,^ — that  is  to  say  by 


'  Musaer  v.  Johnson,  42  Mo.  74; 
s.  c.  97  Am.  Dec.  316. 

'  Hutchins  v.  Byrnes,  9  Gray 
(Mass.),  367.  That  an  order  running, 
"  Please  pay  L.  &  A.  my  wages  from 
month  to  month,  as  they  become  due, 
and  what  now  may  be  due,"  drawn 
on  the  clerk  of  a  corporation,  and  ac- 
cepted by  him  for  the  corporation, — 
i%,  prima  facie,  a  mere  authority  to  pay, 
and  not  an  assignment, —  see  Carrique 
V.  Sidebottom,   3  Met.  (Mass.)  297. 


Case  in  which  an  instrument  execut- 
ed by  a  municipal  corporation  in  the 
form  of  an  assignment  of  a  decree  was 
held  to  operate  only  as  a  lease,  see 
Paff  V.  Kinney,  1  Bradf.  (N.  Y.)  1. 

'  Jacksonj;.  Pratt,  10  Johns.(N.Y.) 
381 ;  Tours  v.  Vreelandt,  7  N.  J.  L. 
352;  8.  c.  11  Am.  Dec.  551;  Mann  v. 
Pentz,  2  Sandf.  Oh.  (N.  Y.)  257;  Os- 
borne V.  Tunis,  25  N.  J.  L.  633; 
Farmers'  &c.  Turnp.  Co.  v.  McOul- 
lough,  25  Pa.  St.  303;  Vaughan  v. 
3S21 


4  Thomp.  Corp.  §  5104.]    execution  of  corporate  contracts. 

some  one  familiar  with  the  seal.*  But  this  statem.ent  must 
be  qualified  with  the  statement  that,  where  the  instrument  is 
proved  to  be  signed  by  the  proper  officers  of  the  corporation, 
proof  of  their  signatures  carries  with  it  a  presumption  of  the 
due  execution  of  the  instrument,  which  includes  a  presump- 
tion  of  the  authenticity  of  the  seal.^  It  will  be  concluded, 
however,  from  what  has  already  preceded,  that,  in  order  to 
prove  that  the  device  annexed  to  a  deed  was  the  seal  of  a  cor- 
poration purporting  to  execute  the  deed,  a  resolution  of  the 
board  of  directorfi,  adopting  such  device  as  the  seal  of  the 
corporation,  is  not  necessary;  since  a  corporation  may  adopt 
the  seal  of  another,  or  even  an  ink  impression.'  From  the 
foregoing,  we  have  the  conclusion  that,  in  order  to  prove  that 
a  seal  annexed  to  a  written  instrument  is  the  seal  of  the  cor- 
poration purporting  to  execute  the  instrument,  one  of  two 
things  must  be  proved, — either  (1)  that  the  seal  is  the  seal  of 
the  corporation,  which  may  be  proved  by  any  person  who  can 
testify  to  the  fact;  or  (2)  that  the  instrument  was  signed  by 
persons  duly  authorized  to  execute  such  instruments  for  the 
corporation,  which  latter  fact  carries  with  it  a  presumption 
of  the  authenticity  of  the  seal.  But  proof  that  the  individ- 
uals, whose  names  are  subscribed  to  the  deed,  sealed  and 
delivered  the  instrument  as  their  deed,  neither  proves  the 
seal  of  the  corporation,  nor  their  authority  to  execute  the 


Harkinson,  35  N.  J.L.  79;  City  Coun-  Phillips  v.  Coffee,  17  111.  154;  g.  c.  63 

cilr.  Moorhead,  2Eicli.  L.  (S.O.)430;  Am.  Dec.  357;    Solomon's  Lodge  v. 

Foster  v.  Shaw,  7  Serg.  &  E.  (Pa.)  MontmoUin,   58  Ga.  547;  Ee  Barn- 

156;  Chew  v.  Keck,  4  Rawle  (Pa.),  ed's  Banking  Co.,  L.  R.  3  Ch.  105; 

163;    Grossman  v.   Hilltown  Tump.  Evans  v.  Lee,  11  Nev.  194;  Susque- 

Co.,  3  Grant's  Oas.  (Pa.)  255;  Moises  hanna  &c.  Co.  v.  General  Ins.  Co.,  3 

II.  Thornton,  8  T.  E.  303;  Leazure  v.  Md.    305;    g.  c.  56   Am.  Dec.   740; 

Hillegas,  7  Serg.  &  E.  (Pa.)  313,  318.  Benedict     v.    Denton,    Walk.     Ch. 

1  Leazure  v.  Hillegas,  7  Serg.  &  E.  (Mich.)  336;  St.  Louis  Public  Schools 

(Pa.)  313;  Fidelity  Co.  v.   Eailroad  «.  Eisley,  28  Mo.  415;  s.  c.  75  Am. 

Co.,  32  W.  Va.  244;  s.  c.  9  S.  E.  Eep.  Dec.  131;  Chouquette  v.  Barada,  28 

180;    City  Council   v.    Moorhead,  2  Mo.    491;    Levering    v.     Mayor,    7 

Eich.  L.  (S.  C.)  430.  Humph.  (Tenn.)  553. 

'  Josey   V.  Wil.  &c.  B.    Co.,    12  »  Crossman  v.  Hilltown  &c.  Co.,  3 

Eich.  L.  (S.  C.)  134;  Mill-Dam  Foun-  Grant's  Cas.  (Pa.)  225;  ante,  §  5070. 
dry  «.  Hovey,  21  Pick.  (Mass.)  417; 
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deed.*  It  is  not,  however,  required  to  prove  the  seal  of  a  cor- 
poration in  the  same  manner  as  the  seal  of  an  individual, — 
that  is,  by  producing  a  witness  who  saw  the  seal  affixed  to  the 
identical  instrument;  but,  where  a  deed  purports  to  be  under 
the  seal  of  a  corporation,  it  will  be  sufficient  to  show  that  the 
seal  is  the  official  seal  of  the  corporate  body.^ 

§  6105.  What  the  Seal  Proves  when  its  Authenticity  is 
Proved.  —  But  while  the  genuineness  of  the  seal  must  be 
established  as  a  fact  in  the  mode  elsewhere  prescribed,'  yet 
when  it  is  established,  it  carries  with  it  presumptive  or  prima 
facie  proo/ of  everything  else  which  is  necessary  to  the  validity 
of  the  instrument.  It  is  presumptive  or  prima  facie  evidence 
that  the  deed  is  the  deed  of  the  corporation,  and  that  the  offi- 
cers who  signed,  sealed,  and  acknowledged  it  were  duly  author- 
ized so  to  do;*  and  the  instrument  is  therefore  admissible  in 
evidence,  if  otherwise  relevant.*  In  other  words,  the  seal  car- 
ries with  it  prima  facie  evidence  of  the  assent  of  the  corpora- 
tion to  the  deed.*  But  the  evidence  is  prima  facie  only.  The 
effect  of  it  is  to  shift  the  burden  of  overthrowing  the  deed  upon 
the  party  objecting  to  it,  and  to  require  him  to  prove,  by  clear 
and  satisfactory  evidence,  the  want  of  authority  to  execute  it.' 
The  fact  of  the  seal  being  attached  to  what  purports  to  be  a 
contract  of  the  corporation  does  not,  therefore,  estop  the  cor- 
poration from  challenging  the  power  of  its  officers  to  make 

*  Osborne  v.  Tunis,  25  N.  J.  L.  633.      Hopkins  v.  Gallatin  Turnp.  Co.,  4 
,  '  Fosters.  Shaw,  7  Serg.  &  E.  (Pa.)      Humph.  (Tenn.)  403 ;  Lovett  v.  Steam 

156,  163;  Darnell  v.  Pickens,  4  Yerg.  Saw-Mill  Assc,  6  Paige  (N.  Y.),  54; 
(Tenn.)  7.  Union  Gold  Mining  Co.  v.  Bank,  2 

•  Ante,  §  5104.  Col.  226;  Chouquette  t;.  Barada,  33 

♦  Morse  v.  Beale,  68  Iowa,  463;  Mo.  249;  Boyce  «.  Montauk  Gas  Coal 
Indianapolis  &c.  R.  Co.  v.  Morgan-  Co.,  37  W.  Va.  73;  g.  c.  16  S.  E.  Rep. 
Stern,  103111.149;  Mickey  r.  Stratton,  501.  See  also  cases  collected  in  91 
5  Sawy.  (U.  S.)  475;  Orescent  City  Am.  Dec.  616. 

Wharf  &c.  Co.  v.  Simpson,  77  Oal.  286 ;  »  Crescent  City  Wharf  &c.  R.  Co. 

g.  c.  19  Pac.  Rep.  426;  Reed  v.  Brad-  v.  Simpson,  77  Cal.  286;  s.  c.  19  Pac. 

ley,  17  111.  321 ;    Burrill  v.  Nahant  Kep.  426. 
Bank,  2  Met.  (Mass.)  163;  s.  c.  35  «  Reed  v.  Bradley,  17  111.  321. 

Am.  Dec.  395;   Missouri  Fire  Clay  '  Leggett  t).  New  Jersey  &c.  Co.,  1 

Works  V.  Ellison,  30  Mo.  App.  67 ;  N.  J.  Eq.  541 ;  s.  c.  23  Am.  Dec.  728. 
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the  contract/  since  they  clearly  cannot  increase  their  powers 
by  an  unauthorized  use  of  its  seal.^  It  may  be  assumed  that 
whatever,  in  addition  to  the  foregoing,  the  seal  of  a  natural 
■  person  will  prove,  will  be  proved  by  the  seal  of  a  corporation,  — 
as,  for  instance,  that  the  instrument  was  executed  upon  a  legal 
consideration,  —  a  seal,  at  least  where  the  instrument  is  properly 
under  seal,  being  presumptive  evidence  of  a  consideration.' 

§  5106.  Presumption  and  Proof  of  Authority  to  Affix  Seal. 

The  mere  fact,  then,  that  an  instrument  has  the  corporate 
seal  attached  to  it  does  not  make  it  the  act  of  the  corporation, 
unless  the  seal  was  affixed  by  a  person  duly  authorized.''  The 
presumption,  however,  is,  that  the  seal  was  rightfully  affixed  to 
any  deed  or  other  instrument  on  which  it  appears.^    The  pre- 


'  Leavenworth  v.  Bankin,  2  Kan. 
357. 

'  Ante,  i  5055. 

•  Gray  v.  Barton,  65  N.  Y.  68; 
s.  c.  14  Am.  Eep.  181 ;  Torry  v.  Black, 
58  N.  Y.  185;  Beth  v.  Shiel,  79  N.  Y. 
15. 

*  Jackson  v.  Campbell,  5  Wend. 
(N.  Y.)  572;  Osborne  v.  Tunis,  25 
N.  J.  L.  633. 

'  Koehler  v.  Black  River  &c.  Co.,  2 
Black  (U.  S.),  715;  Union  Bank  v. 
Call,  5  Fla.  409;  Lovett  v.  Steam 
Saw-Mill  Asso.,  6  Paige  (N.  Y.),  54; 
Phillips  V.  Cofiee,  17  111.  154;  «.  c.  68 
Am.  Dec.  357 ;  Mill-Dam  Foundry  v. 
Hovey,  21  Pick.  (Mass.)  417;  Flint 
t;.  Clinton  Co.,  12  N.  H.  430;  Josey  v. 
Wilmington  &c.  E.  Co.,  12  Rich.  L. 
(S.  C.)  134;  Leggett  v.  New  Jersey 
&c.  Co.,  1  N.  J.  Eq.  541 ;  «.  c.  23  Am. 
Dec.  728;  Manhattan  Man.  &c.  Co.  v. 
New  Jersey  Stock  Yard  Co.,  23  N.  J. 
Eq.  161 ;  Darnell  v.  Dickens,  4  Yerg. 
(Tenn.)  7;  Hopkins «).  Gallatin  Tump. 
Co.,  4  Humph.  (Tenn.)  403,  411; 
Union  Bank  v.  United  States  Bank  4 
Humph.  (Tenn.)  369,  370;  Levering 
V.  Mayor,  7  Humph.  (Tenn.)  553,  558; 
Berks  &c.  Tump.  Road  Co.  v.  Myers, 
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6  Serg.  &  R.  (Pa.)  12;  s.  c.  9  Am.  Dec. 
402 ;  Burrill  v.  Nahant  Bank,  2  Met. 
(Mass.)  163, 166 ;  s.  c.  35  Am.  Dec.  395 ; 
Bank  of  Vergennes  v.  Warren,  7  Hill 
(N.  Y.),  91;  St.  Louis  Public  Schools 
V.  Risley,  28  Mo.  415 ;  s.'c.  75  Am.  Dec. 
131;  Reed  v.  Bradley,  17  111.  321; 
Union  Gold  Mining  Co.  v.  Bank,  2  Col. 
226 ;  Solomon's  Lodge  v.  Montmollin, 
58  Ga.  547 ;  Adams  v.  His  Creditors, 
14  La.  454;  Benedict  v.  Denton,  1 
Walk.  Ch.  (Mich.)  336 ;  Morris  v.  Keil, 
20  Minn.  531 ;  Jackson  v.  Campbell,  5 
Wend.  (N.  Y.)  572;  Bank  of  United 
States  V.  Dandridge,  12  Wheat.  (U.  S.) 
64, 76 ;  New  England  &c.  Ins.  Co.  v.  De 
Wolf,  8  Pick.  (Mass.)  56:  Musser  v. 
Johnson,  42  Mo.  74;  s.  c.  97  Am.  Dec. 
316 ;  Chouquette  v.  Barada,  28  Mo.  491 ; 
Susquehanna  &c.  Co.  v.  General  Ins. 
Co.,  3  Md.  305 ;  s.  c.  56  Am.  Dec.  740 ; 
Canandarque  Academy  v.  McKechnie, 
19  Hun  (N.  Y.),  62 ;  Whitney  v.  Union 
Ti-ust  Co.,  65  N.  Y.  576 ;  Hart  v.  Stone, 
30  Conn.  94;  Murray  v.  Vanderbilt, 
39  Barb.  (N.  Y.)  140,  149;  Moore  v. 
Rector  of  St.  Thomas,  4  Abb.  N.  O. 
(N.  Y.)  51;  Bowen  v.  Irish  Presb. 
Cong.,  6Bosw.  (N.  Y.)  245;  Evans  v. 
Lee,  llNev.  194;  Bateman  v.  Ashton- 
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sumption  is  not  conclusive  but  may  be  rebutted  by  parol  testi- 
mony.* The  instrument  need  not  recite  the  authority  of  the 
president  to  execute  the  conveyance;  that  may  be  shown  by 
evidence  aliunde.^  This  presumption  will  not  be  overcome  by 
evidence  of  the  mere  fact  that  there  has  been  no  vote  of  the 
directors  authorizing  the  execution  of  tlie  instrument;  since 
there  are  other  ways  of  expressing  the  corporate  assent.'  Some 
of  the  decisions  state  the  principle  differently,  thus:  —  When 
the  common  seal  of  a  corporation  appears  to  be  aflSied  to  an 
instrument,  and  the  signatures  of  the  proper  subscribing  officers 
are  proved,  the  courts  will  presume  that  the  officers  did  not 
exceed  their  authority.  The  corporate  seal  is  prima  facie, 
though  not  conclusive,  evidence  that  it  was  afi&xed  by  the 
proper  authority;  so  that,  if  a  dispute  arises,  the  contrary  must 
be  shown  by  the  party  who  challenges  the  authenticity  or 
validity  of  the  instrument.*  In  conformity  with  this  princi- 
ple, a  contract  executed  in  the  name  of  a  corporation,  by  its 
president  and  secretary,  and  sealed  with  its  corporate  seal,  is  pre- 


Under-Lyne,  3  Hurlst.  &  N.  323 ;  Aus- 
tralian &c.  Co.  V.  Mounsey,  4  Kay  & 
J.  733;  Royal  Britisli  Bank  v.  Tur- 
quand,  5  El.  &  Bl.  248;  Agari;.  Athe- 
nseum  Life  &c.  Co.,  3C.  B.  (n.  s.)  725; 
Scott  V.  Colburn,  26  Beav.  276 ;  Gillett 
V.  Campbell,  1  Denio  (N.  Y.),  520. 

1  Koehler  v.  Black  River  &c.  Co.,  2 
Black  cU.  S.),  715;  Re  Roman  Cath- 
olic Society,  6  Serg.  &  E.  (Pa.)  498; 
Berks  &c.  Turnp.  Road  Co.  v.  Myers, 
7  Serg.  &  R.  (Pa.)  12,  16;  Lovett  v. 
Steam  Saw-Mill  Asso.  Co.,  6  Paige 
(N.Y.),  54;  Clarke  v.  Imperial  Gas 
Co.,  4  Barn.  &  Adol.  315;  Johnson  v. 
Bush,  3  Barb.  Ch.  (N.  Y.)  207 ;  Leggett 
V.  New  Jersey  &c.  Co.,  1  N.  J.  Eq.  541 ; 
g.  c.  23  Am.  Dec.  728 ;  Sharon  v.  Min- 
nock,  6  Nev.  377 ;  Colchester  v.  Low- 
ten,  1  Ves.  &  B.  226,  243,  244 ;  D'Arcy 
V.  Tamar  &c.  K.  Co.,  L.  R.  2  Ex.  158. 
Where  the  only  authority  claimed  for 
the  executing  officers  was  a  resolution 
recorded  in  the  minutes  of  a  meeting 


of  the  board,  proof  that  there  was  not 
a  quorum  present  at  the  meeting,  re- 
buts the  evidence  of  valid  execution. 
Moore  v.  Rector  of  St.  Thomas,  4  Abb. 
N.  O.  (N.  Y.)  51.  In  Bonaffe  v. 
Fowler,  7  Paige  (N.  Y.),  576,  the  cor- 
porate seal,  under  the  peculiar  cir- 
cumstances of  the  case,  added  nothing 
to  the  validity  of  the  instrument  to 
which  it  was  affixed. 

2  Hart  v.  Stone,  30  Conn.  94. 

'  Fidelity  Ins.  Co.  v.  Railroad  Co., 
32  W.  Va.  244;  s.  c.  9  S.  E.  Rep. 
180. 

*  Koehler  v.  Black  River  &c.  Co., 
2  Black  (U.  S.),  715 ;  Musser  v.  John- 
son, 42  Mo.  74;  s.  e.  97  Am.  Dec.  316; 
Boyce  v.  Mnntauk  Gas  Coal  Co.,  37  W. 
Va.  73;  ».  c.  16  S.  E.  Rep.  501;  Flint 
V.  Clinton  Co.,  12  N.  H.  430;  Chou- 
quette  v.  Barada,  28  Mo.  491 ;  Solo- 
mon's Lodge  v.  MontmoUin,  58  Ga. 
547 ;  Morris  v.  Keil,  20  Minn.  531. 
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sumptively  valid  and  binding  upon  the  corporation.^  Where 
a  deed  has  been  thus  executed,  if  the  consent  of  the  stock- 
holders was  necessary  to  the  validity  of  the  transfer,  and  such 
consent  was  not  had,  it  devolves  on  the  party  attacking  the 
deed  to  show  that  fact.* 

§  5107.  What  is  Deemed  Sufficient  Authority  to  Affix  the 
Seal.  —  Where  the  management  of  the  affairs  of  a  corporation 
is  intrusted  by  its  charter  to  a  board  of  directors,  the  corporate 
seal  must  be  affixed  by  the  authority  of  the  board  of  directors, 
in  order  that  it  may  have  force  as  such;^  but  it  may  be 
affixed  by  a  less  number  of  directors  than  is  necessary  to 
constitute  a  board,  if  it  be  done  by  direction  of  a  legal  board.* 
Nor  is  it  necessary  that  this  authority  be  shown  by  a  formal 
vote  of  the  board  or  corporation.*  A  power  of  attorney  is  not 
necessary  to  authorize  a  corporate  officer  to  make  a  deed  on 
behalf  of  the  corporation;  a  simple  resolution  of  the  board  of 


^  Jourdan  v.  Long  Island  E.  Co., 
115  N.  Y.  380 ;  8.  c.  22  N.  E.  Rep.  153 ; 
26  N.  Y.  St.  Eep.  138. 

'  Atlantic  &c.  E.  Co.  v.  St.  Louis, 
66  Mo.  228,  247.  So,  a  deed  executed 
by  a  banking  corporation  to  its  presi- 
dent, signed  by  the  president  and  coun- 
tersigned by  the  cashier  of  sucb  bank, 
is,  prima  facie,  a  good  deed  under  a 
clause  in  the  charter  which  declares 
that  all  contracts,  on  the  part  of  the 
corporation,  "  shall  be  binding  upon 
the  company,  provided  the  same  shall 
be  signed  by  the  president  and  coun- 
tersigned or  attested  by  the  cashier." 
Veasey  v.  Graham,  17  Ga.  99 ;  «.  c.  63 
Am.  Dec.  228.  That  the  seal  of  a  cor- 
poration aflSxed  to  a  contract  intro- 
duced in  evidence,  accompanied  with 
proof  of  the  signatures  of  the  proper 
officers  thereto,  raises  a  presumption 
sufficient  to  rebut  the  allegations  of  an 
answer  in  equity,  denying  that  the  con- 
tract was  signed  and  sealed  by  the  au- 
thority of  the  corporation, —  see  Solo- 
mon'sLodge  v.  MontmoUin,  58  Ga.  547. 
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•  Jackson  v.  Campbell,  5  Wend. 
(N.  Y.)  572;  Leggett  v.  New  Jersey 
Man.  Co.,  1  N.  J.  Eq.  541 ;  s.  c.  23 
Am.  Dec.  728 ;  Van  Hook  v.  Somer- 
ville  Man.  Co.,  5  N.  J.  Eq.  137;  Os- 
borne V.  Tunis,  25  N.  J.  L.  634; 
Cornell  v.  New  Hope  Del.  &c.  Co.,  9 
N.  J.  Eq.  457 ;  Commonwealth  v.  St. 
Mary's  Church,  6  Serg.  &  E.  (Pa.)  507 ; 
Conro  V.  Port  Henry  Co.,  12  Barb. 
(N.  Y.)  27 ;  Hoyt  v. Thompson,  5  N.  Y. 
320.  A  deed  not  countersigned  by 
the  secretary,  as  required  by  the  by- 
laws of  the  company,  and  executed 
by  the  vice-president  instead  of  the 
president,  as  directed  by  the  resolu- 
tion, will  nevertheless  be  a  good 
deed.     Smith  v.  Smith,  62  111.  493. 

*  Van  Hook  v.  Somerville  Man. 
Co.,  supra;  Berks  &c.  Turnp.  Eoad  v. 
Myers,  6  Serg.  &  E.  (Pa.)  12;  s.  c.  9 
Am.  Dec.  402.  As  to  what  may  be 
done  by  a  committee  of  directors,  see 
ante,  §  8952,  et  seq. 

"  Hart  V.  Stone,  30  Conn.  94. 
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directors  will  be  sufi&cient.*  A  vote  of  proprietors  authoriz- 
ing a  committee  to  sell  lands,  empowers  them  also  to  make 
deeds  in  the  name  of  the  proprietors.  The  circumstance 
that  each  member  of  the  committee  set  a  seal  after  his  sig- 
nature to  the  deed  does  not  impair  the  validity  of  it,  where 
the  committee  did  not  profess  to  use  their  own  seals,  but  those 
of  the  proprietors.^  If  a  cominittee  of  three  directors  have 
discretionary  power  for  the  execution  and  delivery  of  a  lease 
of  the  corporate  property,  two  of  the  members  may  seal  it  with 
a  corporate  seal,  where  the  third  is  absent,  but  has  approved 
its  terms  and  concurred  with  the  others  in  directing  its  en- 
grossment for  execution.^  The  governing  principle  is  that  the 
assent  of  the  corporation  to  acts  done  for  and  on  its  account 
may  be  inferred  from  facts  and  circumstances,  as  in  the  case 
of  natural  persons;*  so  that  when  an  individual  does  an  act  as 
the  agent  of  a  corporation,  the  agency  may  be  shown,  either 
by  a  corporate  act  or  inferred  from  the  same  evidence  which 
would  justify  the  inference  in  the  case  of  a  natural  person.' 
It  follows  that  a  deed  of  a  corporation,  executed  pursuant  to 
the  direction  of  a  quorum  of  the  directors,  no  objection  being 
then  or  afterwards  taken  by  any  member  of  the  board,  must 
be  considered  as  a  corporate  act,  whether  the  meeting  was  duly 
convened  or  not.' 

§  5108.  The  Same  Subject  Illustrated.  —  The  board  of  directors 
of  a  corporation  entered  upon  their  books  a  request  that  one  having 
a  claim  against  the  company  should  join  their  secretary  in  select- 
ing arbitrators,  designating   the   particular  matter  to  be  referred. 

'  Hopkins  v.  Gallatin  Turnp.  Co.,  Oo.  v.  Hurst,  9  Ala.  513,  516;  Selma 

4  Humph.  (Tenn.)  403 ;  Beckwith  v.  &c.  E.  Co.  v.  Tipton,  5  Ala.  787  -.s.c.  39 

Windsor  Man.  Co.,   14    Conn.    594;  Am.  Dec.  344;  Bates  v.  Bank,  2  Ala. 

Jackson  v.  Brown,  5  Wend.  (N.  Y.)  451 ;  post,  §  5176. 

590,  594.  *  Bank  v.  Oomeg}'^,  12  Ala.  772; 

'  Decker  v.  Freeman,  3  Me.  338.  s.c.  46  Am.  Dec.  278;  Bank  of  Augusta 

See  also  Jackson  v.  Walsh,  3  Johns,  v.  Earle,  13  Pet.  (U.  S.)  519;  Eex  v. 

(N.  y.)  226.                                            '  Oxford  Canal  Co.,  4  Barn.  &  C.  74; 

»  Union  Bridge  Co.  v.  Troy  &c.  E.  ante,  §  4882. 

Co.,  7  Lans.  (N.  Y.)  240.  *  Samuel    v.    HoUaday,    Woolw. 

*  Bank  v.  Comegys,  12  Ala.  772;  (U.  S.)  411. 
s.  c.  46  Am.  Dec.  278;  Montgomery  E. 
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The  secretary  executed  a  bona  for  the  company  containing  the 
names  of  the  arbitrators  and  under  the  seal  of  the  corporation. 
There  was  no  order  to  the  secretary,  in  literal  terms,  from  the 
board  of  directors,  to  execute  such  bond,  nor  any  by-law  making  it 
his  duty  to  do  it.  The  statute,  however,  under  which  the  submis- 
sion was  made,  required  the  execution  of  such  a  bond.  Under  these 
circumstances,  it  was  held  that  the  intention  of  the  board  of  direct- 
ors was  to  confer  upon  the  secretary  the  power  necessary  to  com- 
plete the  submission  to  arbitration,  and  that  a  valid  submission  was 
made.'  Where  the  president  and  secretary  of  a  corporation  exe- 
cuted an  assignment  of  its  property,  and  attached  the  seal  of  the 
company  thereto,  without  any  authority  from  the  company  to  do  so, 
this  was,  of  course,  an  improper  execution  of  the  instrument,  which 
was  not  cured  by  any  proof  of  execution  before  a  commissioner.''  On 
the  trial  of  a  writ  of  entry,  as  against  a  tenant  in  possession  under 
a  mere  claim  of  title,  there  being  evidence  that  the  deed  to  the  de- 
fendant, conveying  the  demanded  premises,  was  executed  by  the 
president  of  the  corporation,  who  affixed  thereto  the  corporate  seal, 
and  that  this  was  done  in  accordance  with  a  parol  vote  of  the  direct- 
ors which  was  not  recorded,— it  was  held  thai  there  was  sufficient 
proof  of  authority  to  execute  the  deed  to  entitle  the  demandant  to 
recover.' 

§  5109.  Deed  by  One  Member  of  Unincorporated  Asso- 
ciation.—  One  partner  or  member  of  an  unincorporated  asso- 
ciation cannot  execute  a  deed  or  writing  under  seal^  so  as  to 
bind  the  others,  without  an  express  authority  for  that  pur- 
pose, and  if  he  does  so  he  makes  himself  personally  responsi- 
ble. Such  an  authority,  however,  need  not,  as  in  the  case  of 
the  agent  of  an  individual,  be  conferred  by  an  instrument 
under  seal,^  but  may  be  by  parol;  and  if  shown,  or  if  the  part- 
ner or  associates  by  their  subsequent  acts  or  assent  ratify 
the  contract,  they  will  be  equally  responsible,  and  bound  to 
contribute,  ratably,  to  any  damages  which  ma}'  be  recovered 
at  law  against  the  partner  who  executed  the  contract.^ 

'  Madison  Ins.  Co.  v.  Griffin,  3  Ind.  »  Olark  v.  Pratt,  47  Me.  55. 

277.  *  Worrall  v.  Munn,  5  N.  Y.  229. 

^  Murray  v.  Vanderbilt,  39  Barb.  '  Skinner    v.    Dayton,    19    Johns. 

(N.  Y.)  140.  (N.  Y.)  513;  s.  c.  10  Am.  Dec.  286. 
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§  5110.  Pleading:  declaration  on  a  Corporate  Contract 
Unnecessarily  Sealed.  —  Where  the  contract  is  of  such  a  na- 
ture that  the  law  would  not  require  it  to  be  executed  under 
seal,  if  executed  by  an  individual,  but  it  is  nevertheless 
executed  by  the  agents  of  the  corporation  with  a  seal  annexed 
to  each  of  their  names, —  such  seal  may  be  rejected  as  surplus- 
age, and  the  instrument  will  stand  as  a  simple  contract,  if 
otherwise  valid  and  binding  on  the  corporation  as  such.  It 
follows  that,  in  declaring  at  common  law  upon  a  contract  thus 
executed,  the  allegation  that  it  was  sealed  by  the  parties  may 
be  rejected  as  surplusage,  especially  if  the  instrument  is  set 
forth  at  length  in  the  declaration;  because,  where  an  instru- 
ment is  set  forth  in  hsec  verba,  any  allegation  describing  the 
instrument  or  its  legal  effect  is  superfluous  and  should  be 
treated  as  surplusage.* 

§  5111.  Tracing  Title  through  a  Corporation.  —  In  tracing 
the  title  of  real  estate  through  a  corporation,  it  is  not  suflicient 
to  show  a  deed,  duly  executed  by  a  body  purporting  to  be  cor- 
porate; but  the  act  of  incorporation  should  be  produced,  or  it 
should  be  shown,  in  some  way,  that  such  body  is  a  body  poli- 
tic, capable  of  taking  and  conveying  real  estate.^ 

I  5112.  Conveyances  to  Corporations. —  In  a  conveyance 
of  land  to  a  corporation  sole,  the  use  of  the  word  "  successors"  is 
necessary;  otherwise  the  deed  will  carry  a  life  estate  only,  to 
the  actual  incumbent,  who  is  the  first  taker.^  But  in  grants 
to  corporations  aggregate,  the  word  "  successors,"  though  usu- 
ally inserted,  is  not  necessary  to  convey  a  fee  simple;  for,  even 
if  it  were  admitted  that  such  a  simple  grant  be  strictly  only 
an  estate  for  life,  yet  as  the  corporation,  unless  of  limited 
duration,  never  dies,  such  estate  for  life  is  perpetual.*  It  is 
believed  not  necessary  in  making  a  conveyance  to  a  corpo- 
ration aggregate  (although,  as  is  now  the  case  with  most  cor- 
porations, its  term  of  existence  is  limited  by  statute),  to  use 

1  Regents  &c.  v.  Detroit  &c.  Soc,      22  Pick.  (Mass.)  122,  126;  citing  Co. 

12  Mich.  138.  •  Litt.  8  b,  9  b,  94  b ;  4  Cruise  Dig.  442. 

"  Lumbard  v.  Aldrich,  6  N.  H.  269.  *  Union    Canal   Go.   v.  Young,   1 

'  Shaw,  C.  J.,  in  Boston  v.  Sears,      Whart.  410,  425 ;  s.  c.  30  Am.  Dec.  212. 
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the  word  "successors,"  in  order  to  convey  a  fee.  The  reason  is, 
that  the  law  regards  the  corporation  as  a  single  ideal  person, 
and  such  a  person  will  take  the  fee  under  words  in  a  deed 
which  would  carry  a  fee  to  an  individual;  and  the  fact  that  it 
must  die,  as  an  individual  must  die,  will  not  change  the  effect 
of  the  deed.  It  would  startle  the  profession  to  learn  that  it  is 
necessary,  in  order  to  pass  a  fee-simple  title  to  a  corporation 
aggregate,  to  make  the  conveyance  to  them  and  their  succes- 
sors; since  the  law  disregards  the  individuals  who  compose 
the  body  and  allows  it  to  make  and  take  contracts  as  a  unit 
or  an  ideal  person. 

§  5113.  Conveyances  to  Trustees  of  Corporations  and  Asso- 
ciations.— Where  a  conveyance  is  made  to  the  trustees  of  a 
named  corporation,  without  mentioning  the  names  of  the  trustees, 
this  is  in  law  a  conveyance  to  the  corporation.^  On  the  other 
hand,  where  the  conveyance  is  miade  to  certain  trustees  by 
name,  with  the  mere  addition  of  their  office  or  trust,  as  "  the 
trustees  of  the  Methodist  Society,"  and  to  their  heirs  and 
assigns  forever, — this  conveys  a  title,  not  to  the  corporation, 
but  to  the  trustees,  —  the  words  following  the  names  of  the 
trustees  being  regarded  merely  as  descriptio  personarum} 
Thus,  where  a  man  executed  a  mortgage  of  land  to  certain 
persons  named  in  the  mortgage  deed,  but  described  as  officers 
of  an  unincorporated  association,  it  was  held  that  the  legal 
title  vested  in  the  persons  described,  and  not  in  the  associa- 
tion.* So,  where  a  deed  was  made  to  J.  G.  B.,  trustee  of  the 
Lexington  and  Danville  Railroad  Company,  of  the  second 
part,  and  the  habendum  and  tenendum  clauses  ran  to  said  party 
of  the  second  part,  his  heirs  and  assigns,  it  was  held  that  the 
deed,  on  its  face,  showed  a  grant  to  J.  G.  B.,  and  not  to  him 
in  trust  for  the  company.* 

>  Keith  &c.  Coal  Co.  v.  Bingham,  «  Tower  v.  Hale,  46  Barb.  (N.  Y.) 

97  Mo.  196;  «.  c.  10  S.  W.  Eep.  32.  361. 

Compare  Road  v.  Crigger,  5  Har.  &  '  Austin  v.  Shaw,  10  Allen  (Mass.), 

J.  (Md.)  122;  s.  c.  9  Am.  Dec.  496;  255. 

North  St.  Louis  Christian  ChurCh  v.  '  Brown  v.  Combs,  29  N.  J.  L.  36. 

McGowan,  62  Mo.  279,  280.  Contrary  to  this,  where  a  grant  of 
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§  5114.  Deed  to  Corporation  not  Duly  Created.  —  It  is,  of 

course,  essential  to  the  validity  of  a  conveyance  that  there 
should  be  a  grantee;  and  therefore  a  deed  to  a  supposed  cor- 
poration which  has  not  been  duly  incorporated,  and  which, 
consequently,  has  no  legal  existence,  is  a  nullity  at  law,  and 
does  not  divest  the  grantor  of  title.*  Another  statement  of 
the  reason  of  the  conclusion  is,  that  a  deed  implies  a  contract, 
and  that,  to  any  contract,  there  must  be  competent  parties? 
When,  therefore,  the  deed  was  to  "  the  people  of  the  county 
of  Otsego,"  it  conveyed  nothing,  because  the  people  had  no 
capacity  to  take  by  grant.'  So,  it  has  been  held  that  a  grant 
to  an  imaginary  corporation  is  a  nullity.*  But  where  a  mort- 
gage was  executed  to  a  building  association,  which,  at  the  date 
of  the  mortgage,  could  not  sue  in  its  corporate  name,  and  an 


land  was  made  to  T.  S.  and  H.,  in 
trust  for  the  German  Land  Associa- 
tion, which  land  association  had  not 
been  incorporated,  it  was  held  that 
the  deed  was  void  and  passed  no  title 
to  any  one.  German  Land  Asso.  v. 
I  SchoUer,  10  Minn.  331,  838.  But  the 
decision  is  plainly  untenable.  The 
jus  disponendi  ia  the  absolute  right  of 
the  owner  of  real  property,  and,  as 
he  may  convey  it  to  whom  he  pleases, 
not  incapable  of  taking  it,  his  deed 
will  vest  a  title  in  the  grantees  irre- 
spective of  the  trust  on  which  they 
may  assume  to  hold  it.  Those  trusts 
will  be  a  question  between  them 
and  the  beneficiary  therein,  with 
which  the  law  will  not  interfere,  un- 
less the  trust  is  opposed  to  positive 
law,  or  to  public  policy,  good  morals, 
etc. ;  and  then  the  true  principle 
would  seem  to  be  that  the  State  will 
oust  the  execution  of  the  illegal  trust 
without  escheating  the  land.  Instead 
of  holding  such  a  deed  void,  a  court 
of  equity  would,  in  virtue  of  its  super- 
intendence over  trusts,  give  effect  to 
it,  assuming  the  trust  to  be  lawful. 
The  case  last  cited  was  a  flagrant 
piece  of   injustice.    The   defendant, 


having  the  equitable  title  to  a  large 
quantity  of  land,  patents  not  having 
yet  issued  from  the  United  States, 
conveyed  to  three  persons  named,  as 
the  trustees  of  the  German  Land 
Association,  which  was  a  voluntary 
association  organized  for  the  purpose 
of  procuring  homesteads  for  its  mem- 
bers, certain  lands;  afterwards  the 
association  became  incorporated,  and 
the  patents  were  issued  from  the 
United  States  to  the  defendant.  But 
he  refused  to  convey,  by  good  and 
effective  deeds,  to  the  now  incorpo- 
rated association;  whereupon  they 
brought  an  action  for  specific  perform- 
ance and  for  damages.  It  was  held 
that  the  action  could  not  be  sus- 
tained, on  the  ground  that  the  trust 
was  too  vague  to  be  executed. 

1  Douthitt  V.  Stinson,  63  Mo.  268 ; 
German  Land  Asso.  v.  Scholler,  10 
Minn.  331 ;  Harriman  v.  Southam,  16 
Ind.  190 ;  Eussell  v.  Topping,  5  Mc- 
Lean (U.  S.),  202, 

'  Ibid. 

'  Jackson  «.  Oory,  8  Johns.  (N.Y.) 
385. 

*  Eussell  V.  Topping,  5  McLean 
(U.  S.),  202. 
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act  was  subsequently  passed,  which  the  corporation  accepted, 
enabling  it  so  to  sue,  —  it  was  held  that  it  might  bring  an  action 
in  its  corporate  name  to  foreclose  the  mortgage.'  So,  in  an 
action  of  debt  on  a  bond  made  to  the  committee  or  trustees  of  a 
corporation,  where  it  did  not  appear  that  any  of  the  trustees 
were  named  in  the  bond,  and  the  bond  was  solvendum  to  the 
corporation  by  its  true  name,  —  it  was  held  that  the  corpora- 
tion might  declare  in  its  corporate  name  on  the  bond,  and 
might  allege  that  the  bond  was  made  to  it  by  the  description 
of  the  committee,  etc.''  The  principle  stated  in  this  section 
has  no  application  to  the  case  where  the  corporation  to  which 
the  grant  is  made  exists  de  facto,  which,  in  the  absence  of  proof 
to  the  contrary,  will  be  presumed  to  have  the  capacity  to  take 
a  grant  of  land.'  It  should  not  escape  attention  that  there  is 
another  principle  which,  if  properly  applied,  will  destroy  the 
effect  of  some  of  the  decisions  cited  in  this  section,  —  which 
principle  is  that,  where  a  person  makes  a  deed  of  grant  to  a 
body  by  the  use  of  a  name  which  implies  that  it  is  a  corpora- 
tion, he  will  be  estopped  by  his  deed  from  challenging  the  fact  that 
it  is  duly  incorporated  and  capable  of  taking  the  land,  especially  ■ 
after  he  has  received  the  consideration  for  the  same;  but  the 
question  whether  the  corporation  is  duly  organized  and  capa- 
ble of  taking  such  a  grant  will  be  left  to  be  decided  in  a 
contest  between  the  State  and  the  corporators,  to  oust  them  of 
their  franchises.*  Thus,  while  a  banking  corporation,  created 
by  a  territorial  Legislature,  could  not  legally  exercise  its  pow- 
ers until  its  charter  had  been  approved  by  Congress,  —  yet  a 
conveyance  of  land  made  to  it,  if  the  charter  authorized  it  to 
hold  land,  could  not  be  treated  as  a  nullity  by  the  grantor, 
who  had  received  the  consideration  of  the  grant,  no  judgment 
of  ouster  having  been  rendered  against  the  corporation  at  the 
instance  of  the  government/ 

'  Stein  V.  Indianapolis  &c.  Asso.,  18  Ind.  237 ;  «.  c.  81  Am.  Dec.  353. 
'  New   York   African    Society    v.  '  Ibid.;  Smith  v.  Sheeley,  12  Wall- 

Varick,  13  Johns.  (N.  Y.)  38.  (U.  S.)  358. 

3  Myers  v.  Oroft,  13  Wall.  (U.  S.)  ^  Smiths.  Sheeley,  12 Wall.  (U.  S.) 

291.  358 ;  post,  §  6033. 
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§  5115.  Deeds  to  Inchoate  Corporations.  —  There  is  judi- 
cial authority  to  the  effect  that  a  conveyance  of  land  to 
an  unincorporated  company,  which  goes  into  possession 
under  the  deed,  vests  title  in  such  company  after  its  incorpo- 
ration, as  against  one  not  holding  by  a  superior  title.^  So, 
where  a  deed  conveying  land  to  a  corporation  was  dated  sub- 
sequently to  the  date  of  its  charter,  but  before  its  organization, 
it  was  held  a  valid  conveyance,  on  the  ground  that  the 
acceptance  of  the  deed  would  be  presumed  as  soon  as  the 
corporation  was  competent  to  take  it,  and  that  the  cor- 
poration could  accept  it  as  soon  as  it  became  organized 
under  its  charter.^  So,  it  has  been  held  that  a  deed  con- 
veying lands  to  a  corporafiou  by  name  before  its  charter 
has  been  obtained,  which  deed  is  signed  and  acknowledged  by 
the  grantor  but  delivered  in  escrow  to  a  third  party,  with  di- 
rections to  retain  it  until  the  corporation  shall  have  obtained 
its  charter  and  organized,  and  then  to  deliver  it  to  the  corpo- 
ration, and  which  deed  is,  after  the  corporation  has  obtained 
its  charter  and  organized  thereunder,  delivered  by  such  third 
person  to  it,  —  operates  as  a  valid  conveyance  to  the  corpora- 
tion of  the  land  therein  described,  from  the  date  of  the  delivery 
of  the  deed  to  it.'  The  governing  principle  is  that,,  as  a  gen- 
eral rule,  a  deed,  delivered  in  escrow,  takes  effect  from  the  date 
of  the  second  delivery,  though  it  is  conceded  that  this  general 
rule  does  not  always  apply,  where  justice  requires  a  resort  to 
a  fiction.  If,  therefore,  at  the  time  of  the  final  act  from 
which  the  deed  becomes  efl"ectual,  the  grantee  is  capable  of 
taking,  it  becomes  a  good  deed.     All  this  is  in  conformity 


*  Clifton  Heights  Land  Oo.  v.  Ran-  tion  was  whether  the  deed  was  prop- 
dell,  82  Iowa,  89 ;  s.  c.  47  N.  W.  Rep.  erly  admitted  in  evidence,  it  appearing 
905.  that  the  company,  though  not  organ- 

'  Rotch's  Wharf  Co.  v.  Judd,  108  ized  under  its  charter,  was  in  posses- 
Mass.  224.  In  this  case  an  action  sion  at  the  date  of  the  deed ;  and  it 
was  brought.hy  the  corporation  for  a  was  held  that  it  was  properly  ad- 
trespass  upon  the  land  conveyed  in  mitted. 

the  deed,  and  it  did  not  consequently  "  Bank  v.  Lumber  Co.,  32  W.  Va. 

involve  title,  but  merely  involved  the  357 ;  s.c.S  L.  R.  A.  583 ;  9  S.  E.  Rep. 

question  of  possession;  and  the  ques-  243. 
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witli  the  oft-repeated  maxim  tbat  it  is  the  duty  of  the  courts 
to  uphold,  rather  than  to  destroy,  deeds.* 

§  6116.  Kesponslbility  of  the  Corporation  for  Negligence 

in  the  Use  of  its  Seal.  —  The  question  of  the  liability  of  the 
corporation  to  a  third  person,  who  has  been  deceived  by  the 
fraudulent  use,  by  one  of  its  officers  or  servants,  of  its  corpo- 
rate seal,  to  respond  to  him  in  damages,  on  the  footing  of  neg- 
ligence in  not  so  guarding  its  seal  as  to  prevent  it  from  being 
fraudulently  used,  has  been  incidentally  considered  in  another 
connection.* 


*  Sherwood  v.  Whiting,  54  Conn. 
330.;  s.  0.  1  Am.  St.  Eep.  116;  8 
Atl.  Eep.  80;  Flagg  v.  Eames,  40 
Vt.  16;  s.  c.  94  Am.  Dec.  383; 
African  M.  E.  Church  v.  Conover, 
27  N.  J.  Eq.  157 ;  Shed  v.  Shed,  3 
N.  H.  432.  But  where  a  conveyance 
was  made  to  A.,  B.,  and  C,  "directors 
of  the  St.  Louis  &  Birmingham  Iron 
Mining  Company,  and  their  succes- 
8ors  in  office,  in  special  trust  for  the 
use  of  the  shareholders  in  said  com- 
pany," which  was  an  unincorporated 
joint-stock  company,  and  subse- 
quently the  members  of  the  associa- 
tion were  created  a  corporation  under 
the  same  name, — it  was  held  that, 
in  the  absence  of  any  conveyance 
from  A.,  B.,  and  C,  or  from  the  share- 
holders of  the  voluntary  association, 
to  the  subsequently  created  corpora- 
tion, the  latter  never  acquired  title  to 
the  land  held  by  the  voluntary  asso- 
ciation under  the  foregoing  deed. 
Frank  v.  Drenkhahn,  76  Mo.  508. 

"  Ante,  ii  1493,  2351,  2577,  et  seq. 
In  an  English  case,  the  clerk  of  a 
corporate  body,  having  the  custody  of 
the  corporate  seal,  without  authority, 
affixed  it  to  powers  of  attorney,  under 
which  certain  stock  in  the  public 
funds,  the  property  of  the  corpora- 
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tion,  was  sold  and  transferred  by  the 
Bank  of  England.  It  was  held  that, 
even  if  there  was  negligence  on  the 
part  of  the  corporation,  such  negli- 
gence was  not  the  proximate  cause  of 
the  loss,  and  would  not  defeat  an  ac- 
tion by  the  corporation  against  the 
bank  on  the  ground  of  the  transfer  of 
the  stock  by  the  bank  without  author- 
ity. Merchants  of  Staple  of  England 
V.  Bank  of  England,  21 Q.  B.  Div.  160; 
s.  c.  57  L.  J.  (Q.  B.)  418;  36  Week. 
Eep.  880.  Compare  ante,  4  2583.  It 
has  been  held,  on  the  other  hand, 
where  the  certificates  of  shares  of  a 
corporation  are  formally  issued  under 
the  corporate  seal,  and  under  the  sig- 
natures of  the  officers  appointed  to 
issue  such  shares  under  the  by-laws 
of  the  corporation,  that  the  failure  of  a 
purchaser  of  them  to  inquire  of  the 
officers  whether  the  seal  and  signa- 
tures have  been  honestly  and  prop- 
erly attached,  or  to  inquire  of  the 
corporation,  as  distinct  from  such  offi- 
cers, whether  it  is  aware  of  the  exist- 
ence of  the  certificates  and  of  their 
offer  for  sale,  —  does  not  constitute 
such  a  want  of  good  faith  as  will  pre- 
vent him  from  acquiring  a  good  title. 
Citizens'  Nat.  Bank  v.  Cincinnati  &c. 
Co.,  29  Ohio  L.  J.  15. 


SEALED  INSTRUMENTS.     [4  Thomp.  Corp.  §  5117. 

§  5117.  Deed  by  Three  of  Four  Executors,  One  of  Them  a 
Disqualified  Foreign  Corporation. —  It  has  been  held  by  the 
Supreme  Court  of  Illinois  that,  where  the  power  to  sell  and 
dispose  of  real  estate,  to  execute  deeds  of  conveyances  there- 
for, and  to  convert  the  same  into  money,  has  been  delegated 
by  will  to  four  executors  jointly,  one  of  whom  is  a  foreign  corpo- 
ration, and  that  all  accept  the  trust  and  qualify  as  executors, 
but  the  foreign  corporation,  by  reason  of  not  having  complied 
with  the  laws  of  Illinois,  is  disqualified  from  doing  business 
in  that  State,  a  deed  made  by  the  other  three  executors  will 
not  he  a  good  execution  of  the  power  contained  in  the  will,  and 
will  pass  no  title,  —  it  appearing  that  the  other  trustee,  the 
corporation,  is  still  in  existence,  and  has  not  resigned  the 
trust  nor  been  removed  therefrom.^ 

>  Pennsylvania  Co.  v.  Bauerie,  143  HI.  459;  ».  c.  33  N.  E.  Rep.  166. 
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Section  Section 

5155.  Acceptance  by  a  bank  cashier.       5158.  Indorsements  by  bank  cashiers. 

5156.  Personal  liability   of  agent  as     5159.  Indorsements  to  bank  cashiers. 

acceptor  of  bills  of  exchange.      5160.  When  corporation  liable  over  to 

5157.  Acceptance  by  the  president.  accommodation  indorser. 

§  5121.  Doctrine  that  Corporate  Seal  Destroys  Negotia- 
bility.—  It  can  hardly  be  doubted  that,  under  the  principles 
of  the  common  law,  a  sealed  instrument  is  not  negotiable. 
The  reason  briefly  is,  that  sealed  instruments  and  bills  of 
exchange  are  of  a  totally  different  origin.  The  use  of  seals 
long  antedates  the  origin  of  bills  of  exchange  in  England. 
Sealed  instruments  cannot  be  said  to  be  made  secundum  usum 
inercatorium,  since  they  find  their  recognition  and  validity  in 
the  more  ancient  rules  of  the  common  law.  On  the  other 
hand,  bills  of  exchange  find  their  origin  and  sanction  in  the 
usage  and  custom  of  merchants,  the  lex  mercatoria, — a  par- 
ticular or  peculiar  system,  which,  being  in  the  interest  of 
commerce,  became  at  length  ingrafted  into  and  established  as 
a  part  of  the  common  law  itself.  By  that  law  contracts  are 
distinguished  into  two  kinds:  Contracts  under  seal,  which  are 
specialties;  and  contracts  not  under  seal,  which  are  simple  con- 
tracts. Bills  of  exchange,  which  are  negotiable  by  the  prin- 
ciples of  the  law  merchant,  and  promissory  notes,  which  are 
negotiable  by  statute,  fall  within  the  latter  class.^  It  has 
accordingly  been  held,  in  several  early  American  cases  that, 
the  effect  of  affixing  the  corporate  seal  to  a  contract,  being 
the  same  as  when  an  individual  affixes  his  seal,  if  the  corpo- 
rate seal  is  affixed  to  a  promissory  note  otherwise  negotiable, 
it  makes  the  instrument  a  specialty,  and  destroys  its  negotia- 
bility.^   That  the  doctrine  is  senseless,  inconvenient,  and  even 

'  Eeasoning  of    Gilpin,  C.  J.,  in  Hopkins  v.  Railroad  Co.,  3  Watts  & 

Conine  v.  Junction    &c.   R.    Co.,    3  S.  (Pa.)  410;  Conine  ».  Junction  &c. 

Houst.  (Del.)  288;   s.  c.  89  Am.  Dec.  R.  Co.,  3  Houst.  (Del.)  288;  s.  c.  89 

230,  235.  Am.  Dec.  230.    In  Warren  v.  Lynch, 

'  Clark  V.  Farmers'  Woolen  Man.  5  Johns.  (N.  Y.)  239,  it  was  conceded 

Co.,  15  Wend.  (N.  Y.)  256;  Steele  v.  by  counsel  on  both  sides  and  by  the 

Oswego  Cotton  Man.  Co.,  15  Wend,  court,  Kent,  0.  J.  (afterwards  chan- 

(N.Y.)  265;  Prevail  ti.  Pitch,  5  Whart.  cellor),  presiding  and  deUverins   the 

(Pa.)   325;   s.  c.  34   Am.   Dec.   558;  opinion,  that  a  sealed  note  is  not  ne- 
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dangerous,  must  be  concluded  on  a  moment's  reflection.  The 
rule  of  the  ancient  common  law  being  that  a  corporation  can 
speak  only  through  its  seal,  there  is  a  constant  tendency  on 
the  part  of  corporate  officers,  in  deference  to  that  ancient 
rule,  and  through  fear  of  the  consequences  of  departing  from 
it,  to  affix  the  corporate  seal  to  every  written  obligation  of  the 
corporation.  In  many  cases,  therefore,  they  will  affix  it  to 
the  promissory  notes  of  the  corporation,  without  intending  to 
destroy  the  negotiability  of  the  instrument,  and  the  party 
accepting  the  note  will  accept  it  upon  the  faith  of  its  having 
the  qualities  which  the  law  attaches  to  commercial  paper. 
The  rule,  if  carried  out  in  such  cases,  operates  to  strike  down 
the  negotiable  qualities  of  the  instrument,  and  to  impair  the 
rights  of  a  bona  fide  purchaser  who  has  taken  it  unadvisedly, — 
thinking  that  the  courts  will  hold  here,  as  they  have  in  many 
other  cases  where  the  seal  of  the  corporation  has  been  added 
to  what  would  otherwise  be  a  simple  contract,^  that  the  seal  is 
merely  surplusage.  Again,  the  doctrine,  considered  as  a  tech- 
nical rule  of  the  common  law,  proves  too  much;  for  it  proves 
that  a  corporation  cannot  make  a  promissory  note  at  all.  At 
common  law,  a  corporation  could  bind  itself  by  no  written 
obligation  unless  such  obligation  was  sealed  with  its  corpo- 
rate seal.*  But  if  a  corporation  could  not  make  a  promissory 
note  under  seal,  then  it  could  not  make  such  a  note  at  all, 
because  it  could  only  speak  by  its  seal.  Thus,  if  we  take  the 
parallel  doctrines  of  the  ancient  common  law,  in  deference  to 
which  the  decisions  last  cited  have  been  made,  we  land  our- 
selves in  this  conclusion:  —  The  note  is  not  the  promissory  note 
of  the  corporation  and  hence  negotiable,  because  the  seal  has 
been  affixed;  but  if  the  seal  had  not  been  affixed,  it  would  not 
have  been  a  corporate  obligation  at  all.  If,  therefore,  we  take 
off  the  seal  to  prevent  it  from  being  a  specialty  and  to  render 
it  negotiable,  we  render  it  a  mere  nullity.  Such  an  absurd 
consequence  cannot  be  the  law  where  corporations  are  organ- 

gotiable.    In  Glyn  v.  Baker,  13  East,  immediately  interfered  and  declared 

509,  the  court  of  King's  Bench  seemsto  them  negotiable  instruments, 
have  hesitated  about  recognizing  India  '  Ante,  §5053. 

bonds  as  negotiable,  but  Parliament  '  Ante,  §  5044. 
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ized  for  every  business  purpose,  and  where  their  power  to 
issue  promissory  notes,  in  the  ordinary  course  of  business, 
is  everywhere  conceded.  A  much  more  sensible  and  just 
conclusion  would  be  to  reject  the  seal  as  mere  surplusage,"^ 
and  uphold  the  instrument  as  negotiable  according  to  the  real 
intent  of  the  parties.  If,  then,  we  keep  in  mind  the  prin- 
ciple of  the  common  law,  that  the  use  by  a  corporation  of 
its  corporate  seal  does  not  necessarily  indicate  that  the  con- 
tract which  it  has  sealed  is  a  specialty,  but  that  it  is  the  mode 
required  by  the  common  law  of  expressing  the  assent  of  tbe 
corporation  in  every  case,  we  must  conclude,  on  lines  of  mere 
technical  reasoning,  that  the  view  that  the  affixing  of  the  seal 
of  a  corporation  to  what  would  otherwise  be  its  negotiable 
promissory  note,  converts  the  note  into  a  specialty  and  renders 
it  non-negotiable, — is  theoretically,  as  well  as  practically,  ab- 
surd;  and  a  decision  is  found  taking  this  view." 

§  5122.  Effect  of  Paper  Seal  Attached  without  Author- 
ity.— But,  even  under  the  conception  that  the  affixing  of  a 
seal  to  a  promissory  note  destroys  its  negotiability,  the  mere 
pasting  on  the  note  of  a  paper  seal  has  been  held  not  to  have 
this  effect,  it  appearing  that  the  corporation  did  not  authorize 
the  treasurer  to  make  the  note  under  seal;  that  the  note  itself 
did  not  purport  to  be  under  seal;  that  the  paper  which  was 
affixed  was  not  the  seal  of  the  corporation ;  and  that  the  treas- 
urer, who  had  been  a  witness  in  the  case,  did  not  state  that  it 
was  his  seal,  or  that  he  put  it  on;  and  the  instrument  being 
in  other  respects  in  the  form  of  an  ordinary  negotiable  promis- 
sory note.  The  court  therefore  considered  the  affixed  paper 
as  "  a  piece  of  unnecessary  ornament,"  and,  following  a  Penn- 
sylvania decision,'  disregarded  the  seal,  "as  a  mere  excess."* 

1  That  the  affixing  of  the  corpo-  "  Bank  v.  Eailroad  Co.,  5  S.  C.  156 ; 

rate  seal  to  a  promissory  note  is  use-  s.  c.  22  Am.  Rep.  12.    That  the  pres- 

ful,  as  showing  that  it  is  the  note  of  ence  of  a  seal  does  not  destroy  the 

the  corporation,  and  not  that  of  the  negotiability  of  corporate'  bonds,   see 

individual   signer,   see    ante,   §  5054.  post,  i  6064. 

That  the  affixing  of    corporate  seals  °  Jones  v.  Horner,  60  Pa.  St.  214. 

to  simple  contracts  is  mere  surplusage,  *  Mackay  v.  St.  Mary's  Church,  15 

see  Jones  v,  Horner,  60  Pa.St.  214.  E.  1. 121 ;  s.  c.  2  Am.  St.  Rep.  881,  886. 
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§  6123.  Failure  to  Use  Negotiable  "Words.  —  Outside  of 
the  question  whether  the  use  of  the  corporate  seal  renders  an 
instrument  non-negotiable/  the  question  of  the  negotiability 
of  written  obligations  used  by  corporations  is  the  same  as  in 
the  case  of  similar  obligations  issued  by  individuals;  and  the 
use  of  negotiable  words  is  as  necessary  in  the  former  case  as 
in  the  latter.  Thus,  an  acknowledgment  by  a  secretary  of  the 
board  of  trustees  of  a  university,  who  is  unauthorized  to  make 
such  acknowledgment,  that  there  is  due  to  A.  B.  a  certain 
sum,  is  not  a  negotiable  instrument,  because  it  is  not  payable 
to  order  or  bearer.^ 

§  5124.  Orders  Drawn  by  a  Corporation  on  its  Own  Treas- 
urer.—  Orders  drawn  by  an  authorized  officer  or  agent  of  a 
corporation  upon  its  treasurer,  or  other  fiscal  officer,  for  the 
payment  of  a  definite  sum  of  money,  may,  at  the  holder's  elec- 
tion, be  treated  as  the  promissory  note  of  the  corporation,  and 
such  is  the  legal  effect  which  the  judicial  decisions  generally 
ascribe  to  such  an  instrument.^     Such  an  instrument  is  not 


'  AnU,  §  5121. 

'  Sears  v.  Illinois  &c.  Tlniversity, 
28  111.  183. 

^  Indiana  &c.  E.  Oo.  v.  Davis,  20 
Ind.  6;  s.  c.  83  Am.  Dec.  303 ;  Marion 
&c.  E.  Oo.  V.  Hodge,  9  Ind.  163 ;  Fair- 
child  V.  Ogdens burgh  &c.  B.  Co.,  15 
N.  Y.  337;  s.  c.  69  Am.  Dec.  606; 
Floyd  Co.  V.  Day,  19  Ind.  450 ;  Hasey 
V.  White  Pigeon  Beet  Sugar  Co.,  1 
Doug.  (Mich.)  193.  In  Kaskaskia 
Bridge  Co.  v.  Shannon,  1  Gilm.  (111.) 
15,  such  an  instrument  was  held  to 
be  an  inland  bill  of  exchange,  Shields, 
J.,  saying :  "  The  circumstance  of  the 
defendants  below  having  drawn  it 
upon  their  own  treasurer,  as  admit- 
ted of  record,  does  not  change  the 
nature  of  the  instrument,  or  the  rules 
of  law  applicable  to  it.  The  drawer 
and  drawee  may  be  the  same  person 
in  a  bill  of  exchange."  Chitty  on 
Bills,  28 ;  Enbinson  v.  Bland,  2  Burr. 
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1077 ;  Ex  parte  Parr,  18  Ves.  65,  69. 
In  Indiana  &c.  E.  Co.  v.  Davis,  20 
Ind.  6,  9,  s.  c.  83  Am.  Dec.  303,  the 
court  said,  while  holding  that  such  an 
instrument  is  a  promissory  note: 
"We  do  not  say  that  the  holder  of 
an  order,  like  that  sued  on,  may  not 
treat  it  as  a  bill  of  exchange  if  he 
elects  to  do  so."  In  State  Bank  v. 
Bowers,  8  Blackf.  cind.)  72,  a  bill  of 
exchange  drawn  by  a  person  residing 
in  Indiana,  payable  in  New  Orleans 
and  directed  to  himself  at  that  city, 
was  held  to  be  a  bill  of  exchange 
within  the  meaning  of  a  statute  giv- 
ing five  per  cent  damages  in  case  of 
the  protest  of  a  bill  of  exchange.  In 
Eobinson  v.  Bland,  2  Burr.  1077,  a 
bill  of  exchange  was  drawn  at  Paris, 
by  Sir  John  Bland,  on  himself  in 
England ;  but  the  sole  question  con- 
sidered was  the  legality  of  the  consid- 
eration of  the  bill,  and  the  date  at 
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deemed  in  strictness  a  bill  of  exchange,  because  a  bill  of 
exchange  supposes  the  existence  of  a  party  other  than  the 
drawer,  to  whom  the  bill  is  addressed,  and  who  is  therein 
requested  to  pay  the  amount  to  the  holder  or  the  drawer;  and 
such  an  instrument  is  in  effect  a  bill  of  exchange  drawn  by 
the  maker  upon  himself,  which  in  law  is  a  promissory  note.' 
But  it  seems  a  reasonable  conclusion  that  such  an  order  ought 
to  be  presented  to  the  officer  upon  whom  it  is  drawn  for  pay- 
ment, and  payment  refused,  before  an  action  can  be  main- 
tained thereon;  otherwise  the  corporation  might  be  put  to- 
the  cost  and  annoyance  of  an  action  without  having  violated 
any  agreement  with  the  plaintiff  or  done  any  wrong  to  him;, 
and  such  were  the  early  holdings  in  Indiana.^  But  other 
judicial  authority  is  to  the  effect  that  the  drawing  of  the 
order  is  itself  equivalent  to  a  presentment;  and  that  an  actiort 
may  consequently  be  maintained  thereon,  without  a  previous, 
presentment  or  demand  of  payment  upon  the  officers  upon 
whom  it  is  drawn.*     When,  therefore,  an  action  was  brought 


which  interest  would  run  on  so  much 
of  the  original  contract  as  was  legal. 
In  Ex  parte  Parr,  18  Ves.  65,  s.  c. 
Eose  Bankr.  Oas.  76,  the  question  re- 
lated to  proving  against  the  estate  of 
a  bankrupt  bills  drawn  and  accepted 
by  the  same  persons,  constituting  dis- 
tinct firms  under'different  firm  names 
at  different  places.  No  question  was 
decided  as  to  the  quality  of  the  bill 
as  mercantile  paper.  In  Kelley  v. 
Brooklyn,  4  Hill  (N.  Y.),  263,  the 
following  instrument,  signed  by  the 
mayor  and  countersigned  by  the  clerk 
of  the  city  of  Brooklyn,  was  held 
to  be  a  negotiable  bill  of  exchange: 
"To  the  treasurer  of  the  city  of 
Brooklyn,  at  the  Long  Island  Bank, 
pay  A.  L.,  or  order,  fifteen  hundred 
dollars  for  award  No.  7,  and  charge 
to  Bedford  Eoad  assessment,"  etc. 
In  Miller  v.  Thomson,  3  Man.  &  G. 
676,  it  was  held  that  an  instrument 
in  the  form  of  a  bill  of  exchange, 


drawn  upon  a  joint-stock  bank  by  the 
manager  of  one  of  its  branch  banks,  by 
order  of  the  directors,  may  be  declared 
upon  as  a  promissory  note.  In  Floyd 
County  V.  Day,  19  Ind.  450,  it  was 
held  that  a  warrant  or  order  drawn 
by  the  auditor  of  a  county,  which,  in 
Indiana,  is  a  corporation,  upon  the 
county  treasurer,  is,  in  legal  effect,  the 
promissory  note  of  the  county,  and  i» 
presumed  to  be  drawn  for  a  consider- 
ation, until  the  contrary  appears. 

»  Fairchild  v.  Ogdensburgh  &c.  K. 
Co.,  15  N.  Y.  337;  s.  c.  69  Am.  Dec. 
606 ;  Marion  &c.  E.  Co.  v.  Dillon,  7 
Ind.  404. 

'  Marion  &c.  E.  Co.  v.  Dillon,  7 
Ind.  404';  Marion  &c.  E.  Co.  v.  Hodge, 
9  Ind.  163. 

'  Hasey  v.  White  Pigeon  Beet 
Sugar  Co.,  1  Doug.  (Mich.)  193; 
Fairchild  v.  Ogdensburgh  &c.  E.  Co., 
15  N.  Y.  337 ;  s.  c.  69  Am.  Dec.  606; 
Indiana  &c.  E.  Co.  v.  Davis,  20  Ind.  6. 
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upon  such  an  instrument,  and  the  answer  set  up  that  it  had 
not  been  presented  to  the  treasurer  of  the  defendant  cor- 
poration, upon  whom  it  was  drawn,  and  payment  thereof  de- 
manded of  that  officer,  —  it  was  held  tliat  the  answer  was 
properly  stricken  out  as  frivolous}  The  decisions  which 
hold  that  a  corporation  may  be  put  in  the  wrong  by  being 
sued,  and  in  that  way  its  credit  with  the  public  impaired, 
where  it  has  done  no  wrong  and  solely  because  the  holder 
of  an  order  which  it  has  drawn  upon  its  financial  officer,  per- 
haps in  another  place,  has  not  done  what,  in  accepting  the 
order,  he  impliedly  agreed  to  do,  —  present  it  for  payment, — 
have  grown  out  of  a  misapplication  of  the  principle  declared 
in  some  of  the  cases,  that  a  bill  of  exchange,  drawn  by  a  man 
upon  himself,  is  ipso  facto  accepted  by  the  drawees,  which  dis- 
penses with  the  necessity  of  a  demand  and  consequently  of  a 
notice  of  the  non-acceptance.^ 

§  5125.  Authority  to  Execute  Commercial  Paper. —  The 

authority  of  particular  officers  of  corporations  to  bind  the 
corporation  by  executing  commercial  paper  in  its  name  and 
behalf,  has  been  considered  when  dealing  with  the  subject  of 
the  powers  of  officers.'  The  authority  of  a  particular  officer 
of  a  corporation, — such  as  its  treasurer, — to  execute  promis- 
sory notes  in  its  behalf, — will  generally  be  sought  for  in  its 
by-laws,*  and,  if  not  found  there,  may  be  inferred  from  the 
custom  of  the  corporation,  that  is  to  say,  from  its  uniform 
habit  of  acting.'  And  where  the  directors  of  a  corporation 
have,  by  a  uniform  course  of  conduct,  held  their  treasurer  out  to 
the  public  as  the  fiscal  agent  of  the  corporation,  and  as  having 

'  Fairchild  v.  Ogdensburgh  &c.  E.  ent    question     from     the    question 

Co.,  15  N.  y.  337 ;  s.  c.  69  Am.  Dec.  whether  a  demand  ought  to  be  made 

606.  at  the  place  on  which  a  bill  has  been 

2  Cunningham  v.  Wardwell,  12  Me.  drawn,  prior  to  bringing  a  suit  there- 

466.    Such  was  the  case  of  Eoach  v.  on. 

Ostler,  1  Man.  &  Ry.  646,  where  A.  B.  "  Ante,   §§  4641,  4699,   4719,   4789, 

had    drawn  a  bill,   at    thirty  days'  4812. 

sight,   on  himself,  and  it  was  held  '  Foster  v.  Ohio  Colorado  Reduc- 

that  he  was  not  entitled  to  notice  of  tion  &c.  Co.,  17  Fed.  Eep.  130. 
its  non-acceptance,  —  a  totally  differ-  '  Ibid. 
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the  authority  to  bind  it  by  the  execution  and  indorsement  of 
promissory  notes,  they  will  be  estopped,  as  against  one  acting 
on  the  faith  of  his  possessing  such  power,  from  denying  it, 
unless  the  transaction  is  of  a  nature  so  unusual  as  to  put  him 
on  inquiry} 

§  5126.  Rule  of  "  Undisclosed  Principal "  does  not  Apply 
in  Case  of  Commercial  Paper. — This  rule  does  not  apply  in 
respect  of  commercial  paper.^  As  judicially  stated,  it  is  as 
follows:  "The  case  of  bills  of  exchange  is  an  exception  which 
stands  upon  the  law  merchant;  and  promissory  notes  another, 
for  they  are  placed  on  the  same  footing  by  the  statute  of 
Anne.  In  neither  of  these  can  any  but  the  parties  named  in 
the  instrument,  by  their  name  or  firm,  be  made  liable  to  an 
action  upon  it.'"  If,  therefore,  the  agentfe  of  a  corporation 
desire  to  execute  a  negotiable  instrument  in  behalf  of  the 
corporate  body,  care  must  be  exercised  to  make  it  binding 
upon  the  corporation  in  terms;  otherwise  parol  evidence  will 
not  be  admitted  to  add  to  its  effect.  It  will  not  be  sufficient 
for  the  signers  of  such  an  obligation  to  add  to  their  names 
such  descriptive  terms  as  "directors,"  "trustees,"  "com- 
mittee." * ,  This  is  also  held  to  be  true  as  to  the  liability  of 

1  Page  V.  Fall  Eiver  &c.  E.  Co.,  31  bean  v.  Morrison,  1  A.  K.  Marsh. 

Fed.  Eep.  257.  (Ky.)    545;     Barker    v.    Mechanics' 

'  Compare  ante,  §  5027.  Fire  Ins.  Co.,  3  Wend.  (N.  Y.)  94; 

*  Parke,  B.,  in  Beckham  v.  Drake,  s.  c.  20  Am.  Dec.  664 ;  Hills  ■».  Ban- 
9Mees.  &W.  79,  96.  See  also  Ean-  nister,  8  Cow.  (N.  Y.)  31;  Simonds 
iell  Neg.  Insts.,  §  303;  Lloyd  v.  «.  Heard,  23  Pick.  (Mass.)  120;  ».  c. 
Ashby,  2  Car.  &  P.  138 ;  Ducarry  v.  34  Am.  Dec.  41 ;  Powers  v.  Briggs, 
Gill,  4  Car.  &  P.  121;  Eastwood  79  111.  493;  «.  c.  22  Am.  Eep.  175; 
r.  Bain,  3  Hurlst.  &  N.  738;  Yates  v.  Fiske  v.  Eldridge,  12  Gray  (Mass.), 
Nash,  8  C.  B.  (n.  s.)  581;  Storm  474;  Mears  v.  Graham,  8  Blackf. 
i>.  Stirling,  3  El.  &  Bl.  832;  Cowie  v.  (Ind.)  144;  Chick  v.  Trevett,  20  Me. 
Stirling,  6  El.  &  Bl.  333.  462;  s.  c.  37  Am.  Dec.  68;  Bingham 

*  Bradlee  v.  Boston  Glass  Mann-  v.  Stewart,  13  Minn.  106;  Underhill 
factory,  16  Pick.  (Mass.)  347;  Savage  „.  Gibson,  2  N.  H.  362;  s.  c.  9  Am. 
V.  Eix,  9  N.-  H.  263;  Jefts  v.  York,  4  Dec.  82;  Foster  v.  Fuller,  6  Mass.  58; 
Cush.  (Mass.)  371;  s.  c.  50  Am.  Dec.  «.  c.  4  Am.  Dec.  87;  Fogg  v.  Virgin, 
791;  s.  c.  10  Cush.  (Mass.)  392;  19  Me.  352;  s.  c.  36  Am.  Dec.  757; 
Weare  v.  Gove,  44  N.  H.  196;  Trask  Packard  v.  Nye,  2  Met.  (Mass.)  47; 
ij.Eoberts,  IB.  Mon.  (Ky.)201;  Mac-  Morell  i;.  Codding,  4  Allen  (Mass.), 
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403;  Pomeroy  v.  Slade,  16  Vt.  220; 
Gregory  v.  Leigh,  33  Tex.  813 ;  Cap- 
hart  V.  Dodd,  3  Bush  (Ky.),  584;  s.  c. 
96  Am.  Dec.  258 ;  De  Witt  v.  Walton, 
9  N.  Y.  571 ;  Scott  v.  Baker,  3  W.  Va. 
285;  Cattron  v.  First  TJniversalist 
Soc,  46  Iowa,  106 ;  Hays  v.  Crutcher, 
54  Ind.  260;  Sturdivant  v.  Hull,  59 
Me.  172 ;  s.c.8  Am.  Eep.  409 ;  Haver- 
hill Mut.  Fire  Ins.  Co.  v.  Newhall,  1 
Allen  (Mass.),  130;  Burlingame  v. 
Brewster,  79  III.  515;  s.  c.  22  Am. 
Eep.  177;  Collins  v.  Buckeye  State 
Ins.  Co.,  17  Ohio  St.  215 ;  s.  e.  93  Am. 
Dec.  612 ;  Healey  v.  Story,  3  Ex.  3 ; 
Bottomley  v.  Fisher,  1  Hurlst.  &  C. 
211 ;  Penkivil  v.  Connell,  5  Ex.  381 ; 
Maclae  v.  Sutherland,  3  El.  &  Bl.  1 ; 
Dutton  V.  Marsh,  L.  E.  6  (Q.  B.) 
361 ;  Price  v.  Taylor,  5  Hurlst.  &  N. 
540.  Contra,  Klostermann  v.  Loos, 
58  Mo.  290;  Eoberts  v.  Button,  14 
Vt.  195;  Despatch  Line  v.  Bellamy, 
12  N.  H.  205 ;  Pitman  v.  Kintner,  5 
Blackf.  (Ind.)  250;  «.  c.  33  Am.  Dec. 
469 ;  McWhorter  v.  Lewis,  4  Ala.  198 ; 
Mann  v.  Chandler,  9  Mass.  335  (over- 
ruled in  Barlow  v.  Congregational 
Soc,  8  Allen  (Mass.),  460).  In  other 
cases  it  is  held  that  the  addition  to 
the  name  signed,  of  the  official  char- 
acter of  the  person  so  signing,  is  such 
an  indication  of  the  representative 
character  of  such  person  as  will 
warrant  a  resort  to  parol  evidence  to 
prove  extrinsic  circumstances,  such 
as  to  whom  the  consideration  passed 
and  credit  was  given,  the  agent's 
authority,  etc.,  by  which  the  respect- 
ive liability  of  the  principal  and 
agent  may  be  determined.  Smith 
V.  Alexander,  31  Mo.  193;  McClellan 
V.  Eeynolds,  49  Mo.  312;  Despatch 
Line  v,  Bellamy,  12  N.  H.  205 ;  Hovey 
I).  Magill,  2  Conn.  680;  Johnson  v. 
Smith,  21  Conn.  627;  Wyman  v. 
Gray,  7  Har.  &  J.  (Md.)  409;  Means 
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V.  Swormstedt,  32  Ind.  87 ;  ».  c.  2  Am» 
Eep.  330 ;  Hood  v.  Hallenbeck,  7  Hun 
(N.  Y.),  362.  In  such  cases  the 
signers  are  only  prima  facie  liable. 
Brockway  v.  Allen,  17  Wend.  (N.  Y.> 
40;  Fitch  v.  Lawton,  6  How.  iMiss.) 
371 ;  Drake  v.  Fleweller,  33  Ala.  106  ; 
Haile  v.  Pierce,  32  Md.  327 ;  s,  c.  3 
Am.  Eep.  39. 

'  Fiske  V.  Eldridge,  12  Gray  (Mass.), 
474 ;  Towne  v.  Eice,  122  Mass.  67.  Con-  - 
tra,  Mott  V.  Hicks,  1  Cow.  (N.  Y.)  513 ; 
s.  c.  13  Am.  Dec.  550 ;  Bank  of  Utica  v, 
Magher,  18  Johns.  (N.  Y.)  341,  342; 
Babcock  v.  Beman,  11 N.  Y.  200 ;  State 
Bank  of  Ohio  v.  Fox,  3  Blatch.  (U.  S.) 
431 ;  Vater  v.  Lewis,  36  Ind.  288;  s.  c 
10  Am.  Eep.  29 ;  Mclntire  v.  Preston, 
10  111.  48 ;  s.  c.  48  Am.  Dec.  321 ;  Scott 
V.  Johnson,  5  Bosw.  (N.  Y.)  213; 
Nichols  V.  Frothingham,  45  Me.  220  ;- 
s.  c.  71  Am.  Dec.  539;  Merchants' 
Bank  v.  McOoU,  6  Bosw.  (N.  Y.)  473; 
Marine  Bank  v.  Clements,  31  (N.  Y.) 
33;  Clark  ^.Titcomb,  42  Barb.  (N.Y.> 
122 ;  Kennedy  v.  Knight,  21  Wis.  340 ; 
s.  c.  94  Am.  Dec.  543 ;  Knight  r.  Long, 
2  Abb.  Pr.  (N.  Y.)  227;  Nicholas  v.. 
Oliver,  36  N.  H.  218.  Compare  Sharpe 
V.  Bellis,  61  Pa.  St.  69 ;  s.  c.  100  Am. , 
Dec.  618 ;  post,  §  5134,  et  seg. 

'  Tucker  Man.  Co.  v.  Fairbanks, . 
98  Mass.  101 ;  Mayhew  v.  Prince,  11 
Mass.  54;  Eand  v.  Hale,  3  W.  Va.. 
495 ;  s.  c.  100  Am.  Dec.  761.  A  fortiori, 
this  is  the  rule  where  the  signatures 
of  the  makers  are  bald  of  any  designa- 
tion of  agency  whatever.  See  Lead- 
bitter  V.  Farrow,  5  Maule  &  S.  345 ; 
Bank  of  British  North  America  w.. 
Hooper,  5  Gray  (Mass.),  567;  «.  c. 
66  Am.  Dec.  390 ;  Bass  v.  O'Brien,  12 
Gray  (Mass.),  477.  Contra  to  the 
statement  in  the  text  is  Kean  v.  Davis, 
21  N.  J.  L.  683;  s.  c.  47  Am.  Dec.  182; 
Hicks  V.  Hinde,  9  Barb.  (N.  Y.)  528; 
Conro  V.   Port   Henry   Iron  Co.,   12- 
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and  acceptors  of  the  same.*  If  the  agent  introduces  their 
names  into  the  body  of  the  note  they  should  state  that  they  act 
■as  "directors,"  "trustees,"  "committee,"  etc.,  "for,"  "on account 
■'Of,"  or  "in  behalf  of  the  company."*     If  in  the  body  bf  the 


:Barb.  (N.  Y.)  27,  54.  The  direction 
to  place  to  the  account  of  some  company 
named  in  the  body  of  the  bill,  coupled 
"with  the  circumstance  that  the  person 
signing  the  bill  adds  to  his  name  some 
■designation  of  agency  will,  in  general, 
be  sufficient  to  make  the  draft  that  of 
the  corporation.  Forbes  v.  Marshall, 
11  Ex.  166;  Fuller  v.  Hooper,  3  Gray 
'(Mass.),  334;  Tripp  v.  Swanzey  &c. 
■Co.,  13  Pick.  (Mass.)  291;  Witte  v. 
Derby  Fishing  Co.,  2  Conn.  260 ;  Slaw- 
■son  V.  Loring,  5  Allen  (Mass.),  340; 
Sayre  v.  Nichols,  7  Cal.  535 ;  s.  c.  5  Cal. 
487 ;  Safford  v.  Wyckoff ,  1  Hill  (N.Y.), 
-s.  c.  4  Hill  (N.  Y.),  442;  Olcott  v. 
Tioga  E.  Co.,  27  N.  Y.  546;  s.  c.  40 
Barb.  (N.  Y.)  179;  Thompson  v.  Tioga 
E.  Co.,  36  Barb.  (N.  Y.)  79. 

'  Alexander  v.  Sizer,"  L.  E.  4  Ex. 
102,  105 ;  Slawson  v.  Loring,  5  Allen 
'(Mass.),  340;  s.  c.  81  Am.  Dec.  750; 
Tassey  v.  Church,  4  Watts  &  S. 
<Pa.)  346;  Moss  v.  Livingston,  4 
N.  Y.^208.  This  liability,  however, 
is  only  prima  facie,  and  may  be 
rebutted  by  showing  that  the  acceptor 
acted  as  agent  of  and  by  authority  of 
-the  corporation,  and  that  plaintiff  was 
.aware  of  the  fact  at  the  time  of  taking 
the  draft :  Bruce  v.  Lord,  1  Hilt. 
-<N.  Y.)  247;  Hascall  v.  Life  Asso.  of 
America,  6  Hun  (N.  Y.),  151 ;  s.  c. 
.affirmed,  66  N.  Y.  616;  Lazarus  v. 
Shearer,  2  Ala.  718.  See  in  this  con- 
nection, Okell  V.  Charles,  34  L.  T. 
<N.  s.)  822,  cited  in  Evans  on  Agency 
177,  185.  Contra  to  the  foregoing, 
Shelton  v.  Darling,  2  Conn.  435 ;  Ami- 
«on  V.  Ewing,  2  Coldw.  (Tenn.)  366. 
If  the  drawee  be  addressed  in  the  bill, 
•without  anything  therein    implying 


that  he  is  to  act  as  an  agent  in  accept- 
ing it,  he  will  be  personally  bound  by 
his  acceptance  although  he  makes  use 
of  terms  indicating  that  he  accepts  as 
an  agent :  Mare  v.  Charles,  5  El.  &  Bl. 
978 ;  Thomas  v.  Bishop,  Strange,  955 ; 
Kicholls  V.  Diamond,  9  Ex.  154 ;  Bult 
V.  Morrell,  12  Ad.  &  El.  745 ;  Ducarrey 
V.  Gill,  1  Moo.  &  M.  450 ;  s.  c.  4  Car. 

6  P.  121.  On  the  other  hand,  a  bill 
addressed  to  a  company  by  its  corpo- 
rate name  and  accepted  by  authorized 
officers  of  the  company,  in  its  behalf, 
binds  the  company,  and  not  the  ac- 
ceptors personally :  Edwards  v.  Cam- 
eron's &c.  E.  Co.,  6  Ex.  269;  Jenkins 
V.  Morris,  16  Mees.  &  W.  877 ;  Halford 
V.  Cameron's  &c.  E.  Co.,  16  Ad.  &  El. 
(N.  s.)  442.  Compare  Penrose  v. 
Martyr,  El.,  Bl.  &  El.  499.  But  a  bill 
addressed  to  the  treasurer  of  a  com- 
pany individually,  and  accepted  by 
the  company,  binds  neither  the  com- 
pany nor  its  officer :  Walker  v.  Bank, 
9  N.  Y.  582. 

'  Barlow  v.  Congregational  Soc, 
8  Allen  (Mass.),  460;  Shoe  &c.  Nat. 
Bank  v.  Dix,  123  Mass.  148 ;  s.  c.  25 
Am.  Eep.  49 ;  Haskell  v.  Cornish,  13 
Cal.  45;  Blanchard  v.  KauU,  44  Cal. 
440;  Dow  v.  Moore,  47  N.  H.  419; 
Sanborn  v.  'Seal,  4  Minn.  126 ;  s.  c. 
77  Am.  Dec.  502 ;  McHenry  v.  Duffield, 

7  Blackf.  (Ind.)  41 ;  Eoney  v.  Winter, 
37  Ala.  277 ;  Andrews  v.  Estes,  11  Me. 
267 ;  s.  c.  26  Am.  Dec.  521 ;  Dutton  v. 
Marsh,  L.  E.  6Q.  B.  361,  364;  Lindus 
V.  Melrose,  2  Hurlst.  &  N.  293;  s.  c.  3 
Hurlst.  &  N.  177 ;  Forbes  v.  Marshall, 
11  Ex.166 ;  Aggs  ij.Nicholson.l  Hurlst. 
&  N.  165 ;  Allen  v.  Sea,  Fire,  Life  &c. 
Co.,  9  C.  B.  574;  Bowen  v.  Morris,  2 
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note  the  corporation  is  set  out  as  the  party  promising  to  pay, 
although  the  note  is  signed  by  the  agents  without  the  name 
of  the  corporation  in  the  signature,  the  intention  is  plain  to 
bind  the  corporation  instead  of  the  individual  signers;^  and 
so  if  the  note  is  signed  in  the  corporate  name,  the  name  of  th& 
agent  following.^ 

§  6127.  Promissory  Note  how  Executed  so  as  to  Bind  Cor- 
poration.— We  find  here,  as  in  the  case  of  sealed  instruments, 
an  irreconcilable  confusion  in  the  judicial  holdings,  —  some 
of  them,  and  especially  those  of  early  date,  holding  instru- 
ments which  were  plainly  intended  to  be  the  promissory  note 
of  the  corporation,  to  be  merely  the  notes  or  obligations  of 
the  agent  executing  them,  unless  there  was,  not  only  in  the 
body  of  the  instrument,  but  also  in  the  mode  of  its  signature, 
a  clear  expression  of  the  fact  that  it  was  the  act  of  the  corpo- 
ration. In  more  recent  cases,  the  judges  have  been  mentally 
more  honest,  and  have  given  effect  to  such  instruments  as  the 
instrument  of  the  corporaiion,  where  there  were  words,  either 
in  the  body  of  the  instrument  or  in  the  signature  thereto, 
which  were  plainly  consistent  with  that  conclusion  and  with 
no  other.  In  other  words,  here,  as  in  the  case  of  sealed  in- 
struments, many  of  the  judges  have  at  last  come  to  the  con- 
clusion that  it  is  their  duty  to  interpret  instruments,  often 
executed  by  unskilled  persons,  so  as  to  give  effect  to  the  real 
intention  of  the  parties,  as  manifested  on  the  face  of  the  in- 
strument,— proceeding  upon  the  view  that  a  judge  cannot 
believe  one  thing  as  a  man  from  the  reading  of  an  instrument 
under  his  eyes,  and  then  pretend  to  believe  a  different  thing 

Taunt.  374.    But  see  M'Oalla  i;.  Rigg,  Dodd,  3  Bush  (Ky.),  581;   g.   c.   9& 

3  A.  K.  Marsh.  (Ky.)  259;  Titus  v.  Am.  Dec.  256;  Whitney*.  Stow,  111 

Kyle>10OhioSt.  444;  Healeyj;.  Story,  Mass.  368;  Hall  v.  Crandall,  29  OaL 

3   Ex.   3;    Bradlee  v.  Boston  Glass  467;  s.  c.  89  Am.  Dec.  64;   Hall  v~ 

Manufactory,  16  Pick.  (Mass.)  347.  Auburn  Turnp.  Co.,  27  Cal.  255;  s.  c. 

'  Shaver  v.  Ocean  Mining  Co.,  21  87  Am.  Dec.  75. 

Cal.  45;  Commercial  Bank  v.  New-  '  Draper  v.  Massachusetts  Steam 

port  Man.  Co.,  1  B.  Mon.  (Ky.)  13;  Heating  Co.,  5  Allen   (Mass.),  338; 

e.  c.  35  Am.  Dec.  171 ;   Shotwell  v.  Bird  v.  Daggett,  97  Mass.  494. 
M'Kown,  5  N.  J.  L.  828;  Yowell  v. 
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as  a  judge.'  To  obviate  the  danger  which  may  arise  from 
these  unfaithful  interpretations,  into  which  judges  are  liable 
to  fall  from  the  mere  habit  of  following  precedents,  there  is 
but  one  safe  and  unequivocal  form  in  which  to  execute  a  prom- 
issory note. on  behalf  of  a  corporation,  so  as  to  bind  the  cor- 
poration and  exonerate  the  agent  executing  it.  That  form  is 
to  express  the  name  of  the  corporation  in  the  body  of  the 
instrument  as  the  promisor,  and  to  sign  the  instrument  by 
the  name  of  the  corporation  with  the  addition  of  the  name  of 
the  agent.  Thus,  omitting  date  and  formal  words,  the  follow- 
ing will  be  the  essential  words  of  a  promissory  note,  binding 
the  corporation  and  exonerating  the  agent:  "  The  Bancroft- 
Whitney  Company  promises  to  pay  to  the  order  of  John  G. 
Gorman  one  thousand  dollars  ($1000).  The  Bancroft-Whit- 
ney Company,  by  J.  Has  Brouck,  Secretary."  In  respect  of 
the  manner  of  signing,  it  is  to  be  observed  that  such  an  instru- 
ment will  be  properly  signed  when  signed,  "  The  A.  B.  Com- 
pany, by  C.  D.,  Attorney,"  or  "  The  A.  B.  Company,  by  C.  D., 
Agent,"  or  "  The  Empire  Mills,  by  E.  C.  Hamilton,  Treas."  ^ 
And  while,  according  to  good  precedents,'  as  well  as  common 
sense,  it  will  be  equally  well  signed  if  signed  thus:  "  C.  D., 
Agent  for  the  A.  B.  Company,"  or  "  C.  D.,  for  the  A.  B.  Com- 
pany,"—  yet,  as  this  form  of  execution  has  provoked  judicial 
controversy,*  it  is  better  to  sign,  as  before  stated,  the  name  of 

1  There  is  a  note  on  the  subject  of  not  raise  a  legal  presumption  that  it  was 

the  manner  of  executing  promissory  discounted,  instead  of  being  taken  in 

notes  by  corporations,  collecting  re-  settlementof  adebt  due,  —  see  Savage 

cent  American  decisions,   by   S.    S.  v.  Walshe,  26  Ala.  619. 
Merrill,  Esq.,  in  29  Cent.  L.  J.  394-  '  Walker  v.  Bank  of  New  York,  9 

Execution    of    notes    and    bills  dis-  N.  Y.  582;  Draper  v.  Massachusetts 

counted    by    Ohio    banking    compa-  Steam  Heating  Co.,  5  Allen  (Mass.), 

nies,  under  Swan's  Ohio  Statutes,  p.  338;  Long  v.  Colburn,  11  Mass.  97; 

100,   §  64 :  Vanatta  v.   State    Bank,  g.   c.  6  Am.  Dec.  160 ;    Emerson  v. 

9  Ohio    St.  27.      As  to  the  formal  Providence  Hat  Man.  Co.,  12  Mass. 

execution,    by  a    corporation,   of    a  237 ;  s.  c.  7  Am.  Dec.  66. 
promissory  note  in  Illinois,  see  Mil-  ^  Post,  §  5146 ;   Dan.  Neg.   Insts. 

lard  V.  St.  Francis  Academy,  8  111.  §  298. 

App.  341.    That  the  fact  that  a  note  *  Ballou  v.  Talbot,  16  Mass.  461  • 

taken  by  trustees,  after  the  surrender  s.  c.  8  Am.  Dec.  146 ;  Rice  v.  Gove,  22 

of  a  bank  charter,  was  made  "negoti-  Pick.  (Mass.)  158;  s.  c.  33  Am.  Dec. 

able  and  payable  at  said  bank,"  does  724. 
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the  principal  preceding  that  of  the  agent.  Even  where  the 
corporation  is  not  named  in  the  body  of  the  instrument,  but 
the  instrument  runs  in  the  words,  "  we  promise  to  pay,"  etc., 
yet,  if  it  is  properly  signed,  as  here  indicated,  that  is,  with 
the  name  of  the  corporation  followed  by  the  name  of  the 
agent  with  the  connecting  word  "  by"  or  "  per"  between  the 
name  of  the  corporation  and  that  of  the  agent,  it  will  be 
the  note  of  the  corporation,  and  will  not  be  the  joint  note  of 
the  corporation  and  the  agent.^  But  if  the  corporation  is  no- 
where mentioned  as  the  promisor,  and  if,  according  to  the 
grammatical  construction  of  the  instrument,  the  promise  is 
the  promise  of  the  signer,  —  then,  the  mere  fact  that  hp  an- 
nexes to  his  name  a  word  descriptive  of  the  oflBce  which  he 
holds  in  the  corporation,  as  the  word  "  Pres.,"  meaning  pres- 
ident, will  not  exonerate  him,  but  the  added  words  will  be 
regarded  as  descriptio  personse  merely,  as  much  so  as  though 
he  had  added  the  word  "  Esq.,"  in  the  absence  of  evidence  to 
the  contrary.* 

§  512S.  Personal  Iiiability  of  the  Agent  Executlngr  the 
Instrument.  —  A  correlative  question  relates  to  the  personal 
liability  of  the  agent  who  executes  the  instrument;  and  this 
is  substantially  the  same  question  as  that  referred  to  in  the 
preceding  section;  for,  if  the  instrument  is  executed  so  defect- 
ively that  the  corporation  is  not  bound,  the  agent  is  generally 
held,  for  that  reason  alone,  to  be  bound, — although  one  or  two 
decisions  have  been  met  with  which  are  to  the  effect  that 
neither  the  corporation  nor  the  agent  is  bound.  But  these 
last-named  decisions  cannot  be  regarded  as  expressing  a  rule 
of  law  in  any  jurisdiction;  for  the  instrument  must  be  inter- 
preted so  as  to  mean  something,  and  must  not  be  destroyed  by 
judicial  interpretation,  and  if  it  is  so  ambiguous  that  it  can- 
not be  interpreted  from  its  lailguage  and  signature,  tiien  parol 
evidence  ought  to  be  admitted  to  aid  the  interpretation.    Under 

1  Eeeve  v.  First  National  Bank,  54  v.  Boutell,   45  Minn.  21 ;  s.  c.  47  N. 

N.  J.  L.  208;  s.  c.  33  Am.  St.  Hep.  W.  Rep.  261.     See  also   Oolburn  v. 

675.  First  Baptist  Church,  60  Mich.  198; 

'  Brunswick-Balke-Collender    Co.  s.  c.  26  N.  W.  Bep.  878. 
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-this  head  will  be  found  the  most  instructive  cases,  presenting 
"the  greater  number  of  written  contracts  upon  which  corporate 
agents  have  been  held   liable.     Where   the   officer  or  agent 
-executes  a  promissory  note,  really  in  behalf  of  the  corporation, 
but  neither  in  the  body  of  the  note  nor  in  his  signature  indi- 
-cates  the  capacity  in  which  he  acts,  there  can  of  course  be  no 
-doubt  that  he  is  personally  liable  thereon.     So  too,  where  the 
intention  to  bind  the  corporation  appears  so  distinctly  upon 
the  instrument  as  to  leave  no  room  for  question,  his  immunity 
from  personal  responsibility  is  equally  clear.    The  controversy 
-arises  only  in  cases  in  which  the  agent's  intention  to  bind  his 
principal  is  demonstrated  with  less  distinctiveness.     Thus,  in 
the  body  or  the  signature  to  the  note  the  maker  may  have 
indicated  that  he  has  an  official  capacity.     The  decisions  are 
not  at  all  harmonious  as  to  what  effect  shall  be  attributed  to 
"the  official  designation.     By  some  courts  it  is  held  that  the 
language  is  merely  descriptio  personss,  and  may  be  rejected  as 
■surplusage;  by  others  that  such  a  rule  is  abhorrent  to  common 
sense;  that  the  designation  obviously  has  a  meaning,  and  the 
only  meaning  to  be  attached  to  it  is  that  the  maker  of  the 
note  acts  in  that  official  capacity  and  in  behalf  of  the  corpora- 
tion designated.*    This  lack  of  consistency  in  the  adjudicated 

1  Thus,  in  an  early  California  case,  he  appends  the  term  '  agent'  or  other 

the  court  expressed  its  strong  dissatis-  term  of  like  import,  I  cannot  under- 

f  action  with  the  rule :  "  It  was  decided  stand  it  as  a  description  of  the  person, 

"by  this  court  when  the  case  was  up  but  I  take  it  to  be  a  clear  designation 

before,  that  the  word  '  agent'  append-  of  the  capacity  in  which  the  party 

■ed  to  the  name  of  the  agent,   had  acts.    To  use  the  generalwori' agent,' 

always  been  held  as  merely  descriptio  as  descriptive  of  a  particular  person, 
]personse,  and  in  no  respect  affected  his  '  would  seem  to  be  entirely  improper, 

liability.     The  current  of  decisions  And  as  the  sole  object  of  a  court  in 

certainly  supports  this  view.    But  I  construing  written  instruments  is  to 

-confess  I  could  never  understand  the  arrive  at  the  true  intention  of  the 

Teason    upon    which    this    rule  was  parties,  it  would  seem  that  this  rule 

founded.    When  a  party  appends  to  has  been  established  by  explaining 

his  name  the  place  of  his  residence,  the  true  meaning  of  the  instrument 

«,S  for  example,  'Charles  Carroll  of  entirely  away,  contrary  to  the  good 

Oarrollton,'  or  affixes  a  letter  to  his  sense  of  the  thing,  and  the  evident 

name,  as 'John  Smith,  T.,' I  can  well  intent  of  the  parties;  for  I  cannot 

understand  that  he  intends  by  this  believe  that  a  person  signing  his  name 

a.  description  of  the  person ;  but  when  and  appending  the  word  '  agent '  to  it, 

3849 


4  Thomp.  Corp.  §  5130.]     execution  of  cokpokatk  contracts. 

cases  will  be  a  sufficient  reason  for  discussing  some  of  them 
at  length. 

§  5129.  Addition  of  tlie  Words  "  President,"  "  Secretary," 
"  Agent,"  "  Trustee,"  etc.,  to   Signature,  Surplusage.  —  The 

more  general  doctrine  unquestionably  is,  that  where  the  note 
does  not  contain  upon  its  face  an  indication  that  it  is  the 
note  of  a  principal  or  of  a  corporation,  the  addition,  to  the 
name  of  the  person  signing  it,  of  the  words  "president," 
"  secretary,"  "  agent,"  "  trustee,"  and  the  like,  does  not  make 
it  the  note  of  the  principal  or  corporation,  but  it  remains  the 
note  of  the  individual  signer.  The  general  rule  equally  holds 
where  the  addition  expresses  the  name  of  the  principal  or 
corporation.' 

§  5130.  Exception  where  the  Agent  Habitually  Signs  that 
"Way.  —  The  rule  has  been  held  otherwise  where  it  is  shown 


ever  did  intend  anything  else  than  a 
designation  of  the  capacity  in  which 
he  acted."  Burnett,  J.,  in  Sayre  v. 
Nichols,  7  Cal.  535 ;  s.  c.  68  Am.  Dec. 
280. 

^  The  following  authorities  state 
and  illustrate  the  rule :  Sturdivant  v. 
Hull,  59  Me.  172;  s.  c.  8  Am.  Rep. 
409;  Burlingame  v.  Brewster,  79  111. 
515 ;  s.  c.  22  Am.  Eep.  'l77 ;  Hays  v. 
Crutcher,  54  Ind.  260;  Tannatt  v. 
Eocky  Mountain  Nat.  Bank,  1  Colo. 
278;  «.  c.  9  Am.  Rep.  156;  Towne  v. 
Rice,  122  Mass.  67,  75;  Chamberlain 
■V.  Pacific  Wool  Growing  Co.,  54  Cal. 
103,  106;  Cahokiai;.  Rautenberg,  88 
111.  219,  220;  Bank  v.  Cook,  38  Ohio 
St.  442,  444;  Scott  i;.  Baker,  3  W.  Va. 
285,  290 ;  Pentz  v.  Stanton,  10  Wend. 
(N.  Y.)  271;  s.  c.  25  Am.  Dec.  558; 
Savage  v.  Rix,  9  N.  H.  263 ;  Thurston 
V.  Mauro,  1  G.  Greene  (Iowa),  231; 
Morell  V,  Codding,  4  Allen  (Mass.), 
403;  Chadsey  v.  McCreery,  27  111. 
253;  Drake  v.  Flewellen,  33  Ala.  106; 
Fowler  v.  Atkinson,  6  Minn.  578; 
Dutton  V.  Marsh,  L.  R.  6  Q.  B.  361 ; 
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Collins  V.  Buckeye  State  Ins.  Co.,  17 
Ohio  St.  215;  s.  c.  93  Am.  Dec.  612  r 
Brunswick-Balke-Collender  Co.  d. 
Boutell,  45  Minn.  21 ;  «.  c.  47  N.  W. 
Rep.  261;  Durfee  v.  Morris,  49  Mo. 
55;  McClellan  v.  Reynolds,  49  Mo. 
312;  Price  v.  Taylor,  5  Hurlst.  &  N. 
540 ;  Taft  v.  Brewster,  9  Johns.  (N.Y.) 
334;  s.  c.  6  Am.  Dec.  280;  Stone  v. 
Wood, 7 Cow.  (N.Y.) 453;  s.c.  17 Am. 
Dec.  529 ;  Sumwalt  v.  Ridgely,  20  Md. 
107,  114;  Haile  v.  Pierce,  32  Md.  327  r 
s.  c.  3  Am.  Rep.  139 ;  Detroit  v.  Jack- 
son, 1  Doug.  (Mich.)  106, 115;  Haver- 
hill Ins.  Co.  V.  Newhall,  1  Allen. 
(Mass.),  130;  Fiske  v.  Eldridge,  12 
Gray  (Mass.),  474;  Tucker  Man.  Co. 
V.  Fairbanks,  98  Mass.  101;  Ewell's 
Evans  on  Agency,  248,  notes ;  1  Dan. 
Neg.  Insts.,  §  408.  An  administrator 
executing  a  note  for  a  debt  due  from 
his  intestate  binds  himself  personally,, 
notwithstanding  he  adds  an  official 
designation  to  his  signature.  Boyd  v, 
Johnston,  89  Tenn.  284;  s.  c.  14  S.  W^ 
Rep.  804. 
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that  the  agent  has  been  in  the  constant  habit  of  signing  notes 
for  his  principal  with  this  more  addition  of  "  agent,"  which 
notes  have  been  regularly  paid  by  the  principal.^  This  state- 
ment of  doctrine  necessarily  implies  that  parol  evidence  will  be 
admissible  to  show  the  character  in  which  the  agent  signs. 
But  the  general  rale  is,  that  parol  evidence  is  not  admissible 
to  explain  written  contracts,  not  ambiguous  on  their  face^ 
and,  therefore,  the  question  whether  parol  evidence  will  be 
let  in  in  a  given  case  of  the  kind  under  consideration,  will  be 
found,  on  examination  of  the  authorities,  to  be  one  on  which 
the  cases  speak  as  variantly  as  they  do  on  the  chief  question 
of  interpretation. 

§  5131.  lEnglisIi  Cases  in  Which  the  Oflacial  Designation 
was  Held  Descriptio  Personae.  —  To  illustrate  what  has  just  pre- 
ceded, let  us  take  an  English  case  where  the  instrument  ran  thus: — > 

"We,  the  directors  of  the  Isle  of  Man  Slate  and  Flag  Company,  Limited,  do- 
promise  to  pay  John  Button,  Esq.,  the  sum  of  1600  Z.,  sterling,  with  interest  at 
he  rate  of  six  per  cent  per  annum,  until  paid,  for  value  received. 

~.j..  ,  ,  "  EiCHARD  J.  Marsh,  Chairman. 

Witnessed  by  .,  ^  ^ 

(T    a  s.  Joseph  Higqins. 

T     T  't  '  1.     i.  "  Samuel  Beoadbbnt. 

Leslie  Lochart.  „  „ 

"  Henry  Johnson. 

The  court  declined  to  give  effect  to  the  presence  of  the  seal,  and 
held  the  signers  personally  liable.'  In  another  English  case  the 
instrument  was  as  follows:  — 

"Midland  Counties  Building  Society,  No.  3,( 
"  Birmingham,  March  12,  1858.     ) 
"  Two  months  after  demand,  in  writing,  we  promise  to  pay  to  Mr.  Thoma* 
Price  the  sum  of  one  hundred  pounds,  with  interest  after  the  rate  of  six  pounda 
per  centum  per  annum,  for  value  received. 

%100.  :;7-V-='[  Trustees. 

"  John  Taylor,    ) 

"W.  D.  Fisher,  Secretary." 

Martin,  B.,  said  of  this  note,  "  'Midland  Counties  Building  Society, 
No.  3,'  may  be  the  name  of  the  place  from  which  the  note  is  dated  • 
the  promise  is  not  qualified."     "  The  note,"  said  Wilde,  B.,  "  on  the- 

1  Hovey  v.  Magill,  2  Conn.  680. 
'  Button  V.  Marsh,  L.  R.  6  Q.  B.      The  observations  of  Lord  Oockburn, 
361,  364 ;  s.  c.  40  L.  J.  (Q.  B.)  175 ;  19      0.  J.,  are  instructive,  but  too  long  to 
Week.  Rep.  754;  24  L.  T.  (n.  s.)  470.      quote. 
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face  of  it  merely  professes  to  bind  the  persons  who  signed  it.  They 
^dd  the  word  'trustees'  to  their  signatures.  The  defense  is,  that 
they  signed  as  agents.  But  an  agent  who  signs  a  note  in  his  own 
name  makes  himself  personally  liable  upon  it.  If  there  are  any 
circumstances  to  show  that  the  trustees  were  not  to  be  personally 
liable,  that  may  be  a  matter  of  equitable  defense."  And  per  Pollock, 
C.  B.,  "A  party  cannot  say,  'I  executed  that  contract,  but  you  know 
I  meant  something  else.'  "  ^ 

§  5132.  American  Cases  in  Wliich  the  Official  Designation 
"was  Held.  Descriptio  Personse.  —  Such  also  is  the  effect  of  a  large 
■body  of  decisions  in  this  country.  The  mere  fact  that  in  the  body 
-and  signature  of  the  note,  the  person  executing  it  states  his  official 
position,  is  not  sufficient.  He  must  state  that  he  acts  in  that  capac- 
ity; otherwise  such  official  designation  will  generally  be  held  to  be 
merely  descriptio  personx.  Thus,  "I,  John  Franklin,  president," 
*tc.,  "promise  to  pay,"  etc.,  signed  "John  Franklin,  president,"  etc., 
is  not  the  note  of  the  company  of  which  the  signer  styles  himself  to 
■be  "president,"  but  his  individual  obligation.'    A  fortiori,  such  will 


'  Price  V.  Taylor,  5  Hurlst.  &  N. 
540 ;  8.  c.  29  L.  J.  (Ex.)  331.  Contrary 
to  the  remark  above  quoted,  is  the 
-effect  of  certain  cases  in  this  country 
which  hold  that,  on  the  production  of 
the  note,  the  genuineness  of  the  sig- 
natures being  admitted,  a  prima  facie 
■case  is  made  out  against  the  signers ; 
but  that  if  such  persons  claim  to  be  ex- 
onerated from  personal  responsibility, 
upon  the  ground  that  they  acted  in 
A  purely  official  capacity,  they  may 
^void  this  responsibility  by  alleging 
knowledge  of  this  fact  on  the  part  of 
the  plaintiff:  the  burden  of  making 
•out  this  defense  being  upon  the  de- 
fendants. White  V.  Skinner,  13  Johns. 
<N.  Y.)  307;  s.  c.  7  Am.  Dec.  381; 
Brockway  v.  Allen,  17  Wend.  (N.  Y.) 
-40 ;  Eandall  v.  Van  Vechten,  19  Johns. 
(N.  Y.)  60;  «.  c.  10  Am.  Dec.  193; 
Bingham  v.  Stewart,  13  Minn.  106; 
JFitch  V.  Lawton,  6  How.  (Miss.)  371; 
Drake  v.  Flewellen,  33  Ala.  106 ;  Haile 
«.  Peirce,  32  Md.  327 ;  «.  c.  3  Am.  Eep. 
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139;  Pratt  v.  Beaupre,  13  Minn.  187; 
Hood  V.  Hallenbeck,  7  Hun  (N.  Y.), 
367.  The  ground  on  which  such  testi- 
mony is  admitted  is,  that  it  is  doubt- 
ful whether  it  was  intended  to  operate 
as  the  personal  engagement  of  the  per- 
son signing,  or  to  impose  an  obligation 
upon  some  third  person  as  principal. 
Parol  evidence  is  therefore  admissi- 
ble to  explain  this  latent  ambiguity. 
Mechanics'  Bank  v.  Bank  of  Colum- 
bia, 5  Wheat.  (U.  S.)  326;  Lazarus  v. 
Shearer,  2  Ala.  718 ;  Kean  v.  Davis,  21 
N.  J.  L.  683;  s.  c.  47  Am.  Dec.  182. 

•'  Barker  v.  Mechanics'  Fire  Ins. 
Co.,  3  Wend.  (N.  Y.)  94 ;  «.  c.  20  Am. 
Dec.  664 ;  Hills  v.  Bannister,  8  Cow. 
(N.  Y.)  31;  Simonds  v.  Heard,  23 
Pick.  (Mass.)  120;  s.  c.  34  Am.  Dec. 
41.  It  was  so  held  in  the  following 
case,  where  the  note  ran,  "We,  the 
trustees  of  the  Seventh  Presbyterian 
Church,  promise  to  pay,"  etc.,  and  the 
names  had  in  the  signature  the  addi- 
>tion,  "trustees."    Powers  ti.  Briggs, 
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be  the  fact  where  the  official  designation  appears  only  in  the  bodjr 
of  the  note,  and  the  signature  exhibits  the  name  of  the  person  or  per- 
sons executing  it,  bald  of  any  addition  whatever.  For  example, 
"  We,  the  trustees  of  the  Wayne  Scythe  Company,  promise  to  pay," 
etc.  (Signed)  "Uriah  H.  Virgin,  Comfort  C.  Smith,  Ezra  Pisk.'"" 
The  same  will  be  generally  true  where  the  body  of  the  notes  con- 
tains no  official  designation,  and  it  appears  in  the  signature,  but  sim- 
ply as  a  designation.  Thus,  a  note  running,  "  I  promise  to  pay  to  the 
order  of  myself,"  signed  "J.  S.,  Trustee  of  Sullivan  R.  R.,"  and 
indorsed,  "J.  S.,  Trustee,"  will  be  held  to  be  the  personal  note  of 
"J.  Q."'  The  signer  was  held  liable  upon  the  following:  "Due^ 
A.  B.  six  hundred   dollars  borrowed  money,"  etc.,  signed  C.  D.,, 


79  111.  493 ;  s.  c.  22  Am.  Eep.  175.  See 
also  Mears  v.  Graham,  8  Blackf.  (Ind.) 
144 ;  Ohick  v.  Trevett,  20  Me.  462 ;  s.  c. 
37  Am.  Dec.  68 ;  Bingham  v.  Stewart, 
13  Minn.  106 ;  Underbill  «.  Gibson,  2 
N.  H.  352;  s.  c.  9  Am.  Dec.  82;  Fors- 
ter  V.  Fuller,  6  Mass.  58 ;  s.  c.  4  Am. 
Dec.  87 ;  Tbacber  v.  Dinsmore,  5  Mass. 
299;  s.  c.  4  Am.  Dec.  61.  Contra, 
Klostermann  v.  Loos,  58  Mo.  290; 
Boberts  v.  Button,  14  Vt.  195;  Pit- 
man V.  Kintner,  5  Blackf.  (Ind.)  250; 
s.  c.  33  Am.  Dec.  469 ;  Mann  v.  Chan- 
dler, 9  Mass.  335.  A  labored  effort 
was  made  by  the  court  in  Kske  v. 
Eldridge,  12  Gray  (Mass.),  474,  to 
distinguish  this  last  case  from  similar 
cases  holding  the  contrary;  but  in 
Draper  v.  Massachusetts  Steam-Heat- 
ing Co.,  5  Allen  (Mass.),  338,  and 
afterwards  in  Barlow  v.  Congrega- 
tional Society,  8  Allen  (Mass.),  460, 
its  authority  was  repudiated.  If  per- 
sons promise  "  as  trustees,"  and  sign 
their  names  with  the"  addition  of 
such  designation,  this  promise  is 
held  to  be  restricted  and  not  binding 
upon  the  signers  personally.  Barlow 
V.  Congregational  Society,  supra;  Shoe 
&c.  Leather  Nat.  Bank  v.  Dix,  123 
Mass.  148;  g.  c.  25  A.m.  Eep.  49; 
Blanchard  v.  Kaull,  44  Cal.  440.  Con- 
tra, an  ill-considered  case  in  Ken- 
tucky, McCalla   v.    Rigg,   3   A.    K. 


Marsh.  (Ky.)  259.  In  one  case  it 
was  so  held,  although  the  signature- 
contained  no  official  designation. 
Sanborn  v.  Neal,  4  Minn.  126 ;  s.  c.  77 
Am.  Dec.  502.  Contra  to  this  case, 
see  Titus  v.  Kyle,  10  Ohio  St.  444. 

1  Fogg  V.  Virgin,  19  Me.  352 ;  Pack- 
ard V.  Nye,  2  Met.  (Mass.)  47 ;  Morell 
V.  Codding,  4  Allen  (Mass.),  403; 
Titus  V.  Kyle,  10  Ohio  St.  444 ;  Pom- 
eroy  v.  Slade,  16  Vt.  220;  Gregory  v. 
Leigh,  33  Tex.  813;  Caphart  v.  Dodd,. 
3  Bush  (Ky.),  584;  s.  c.  96  Am.  Dec. 
258.  Compare  with  this  last  case, 
Yowell  i;.  Dodd,  3  Bush  (Ky.),  581  r 
«.  c.  96  Am.  Dec.  256.  Contra,  Baker 
V.  Chambles,  4  G.  Greene  (Iowa),  428. 

*  Fisket).  Eldridge, 12 Gray(Mass.), 
474.  See  also  De  Witt  v.  Walton,  9^ 
N.  Y.  571 ;  Scott  v.  Baker,  3  W.  Va. 
265;  Hays  v.  Crutcher,  54  Ind.  260  r 
Sturdivant  v.  Hull,  59  Me.  172 ;  «.  c. 
8  Am.  Eep.  409 ;  Haverhill  Mut.  Fire 
Ins.  Co.  V.  Newhall,  1  Allen  (Mass.), 
130 ;  Burlingame  v.  Brewster,  79  111. 
515 ;  s.  c.  22  Am.  Eep.  177 ;  Drake  d. 
Flewellen,  33  Ala.  106;  Collins  v. 
Buckeye  State  Ins.  Co.,  17  Ohio  St. 
215;  s.  c.  93  Am.  Dec.  612;  Fitch  v. 
Lawton,  6  How.  (Miss.)  371 ;  Brock- 
way  V.  Allen,  17  Wend.  (N.  Y.)  40. 
Compare  Haskell  v.  Cornish,  13  Cal. 
45.  Contra,  Smith  v.  Alexander,  31 
Mo.  193;  McClellan  v.  Eeynolds,  49 
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"  Pres't  of  Henderson  Coal  Co."  *  And  upon  this:  "  I  promise  to  pay 
A.  B.,  being  on  account  of  his  wages  at  the  Madison  Hemp  and  Flax 
Spinning  Company  Manufactory,  in  Madison  County."  This  was 
signed,  "For  the  Madison  Hemp  and  Flax  Spinning  Company,  W. 
Macbean,  Pres't." " 

§  5133.  The  Same  Principle  Applicable  to  Indorsements. 

The  rule  which  rejects  as  surplusage  the  addition  of  descriptive 
words  to  the  signatures  of  written  instruments  executed  by 
the  agents  of  corporations,  and  by  other  agents,  applies  equally 
to  indorsements;  and,  in  general,  what  would  be  held  to  be 
merely  descriptive  language  in  the  former  case,  will  be  so  re- 
garded in  the  latter.  Thus,  to  restate  a  case  before  noticed, 
■the  indorsement,  "  J.  S.,  trustee,"  is  the  personal  indorsement 
of  "  J.  S."  on  a  note  payable  to  his  order  and  made  by  him  as 
'' trustee  of  the  Sullivan  Railroad."^  So,  an  indorsement  of 
*'  Lewis  Rice,  Receiver,"  on  a  note  payable  to  "  Lewis  Rice, 
Receiver,"  binds  such  an  indorser  personally  in  an  action  by 
the  indorsee.^    Contrary  is  the  authority  of  a  case  in  Indiana,* 


Mo.  312 ;  Pratt  v.  Beaupre,  13  Minn. 
187;  Despatch  Line  v.  Bellamy,  12 
N.  H.  205;  s.  c.  37  Am.  Dec.  203; 
Hovey  i;.  Magill,  2  Conn.  680;  John- 
son V.  Smith,  21  Conn.  627;  Magill 
v.  Hinsdale,  6  Conn.  464;  s.  c.  16 
Am.  Dec.  70 ;  Stamford  Bank  v.  Fer- 
ris, 17  Conn.  259 ;  Wyman  v.  Gray,  7 
Har.  &  J.  (Md.)  409.  In  Means  ■«. 
Swormstedt,  32  Ind.  87,  s.  c.  2  Am. 
Eep.  330,  the  note  ran :  "We  promise 
to  pay,"  etc.,  and  was  signed  "A.  B., 
Sec'y. ' '  In  the  lower  left  hand  corner 
was  embossed  the  seal  of  the  com- 
pany, "Neal  Manufacturing  Com- 
pany, Madison,  Ind."  This  was  held 
to  be  a  note  of  the  company. 

'  Burbank  v.  Posey,  7  Bush  (Ky.), 
372.  In  Carson  v.  Lucas,  13  B.  Mon. 
<Ky.)  213,  the  signer  was  held  not 
liable  upon  a  very  similar  writing. 
"Due  A.  B.  $96.60,  balance  due  for 
wages  as  clerk  of  steamer  Kentucky 
No.  2."  This  was  signed  "C.  D., 
Captain."  It  was  held  that  the  con- 
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sideration  above  recited  indicated 
that  the  debt  was  due  and  payable 
by  the  boat,  and  not  by  the  captain. 
Compare  Eichmond  &c.  E.  Co.  v. 
Snead,  19  Gratt.  (Va.)  354;  «.  c.  lOO 
Am.  Dec.  670. 

'  Macbean  v.  Morrison,  1  A.  K. 
Marsh.  (Ky.)  545.  It  is  not  per- 
ceived on  what  principle  this  decision 
can  be  supported.  It  is  contrary  to 
Carson  v.  Lucas,  13  B.  Mon.  (Ky.) 
213,  and  the  person  signing  plainly 
did  so  in  the  capacity  of  agent.  See 
Alexander  v.  Sizer,  L.  E.  4  Ex.  102 ; 
Ex  parte  Buckley,  14  Mees.  &  W.  469 ; 
Eoney  v.  Winter,  37  Ala.  277. 

»  Fiske  V.  Eldridge,  12  Gray 
(Mass.),  474. 

*  Towne  v.  Eice,  122  Mass.  67.  See 
Buffum  V.  Chadwick,  8  Mass.  103; 
Chadsey  v.  McCreery,  27  111.  253; 
Shaw  V.  Stone,  1  Cush.  (Mass.)  228, 
254. 

'  Vater  v.  Lewis,  36  Ind,  288;  «.  c. 
10  Am.  Eep.  29. 
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the  strong  sense  of  which  justifies  an  extract  from  the  opinion 
of  the  court.  The  suit  was  upon  a  note  payable  "  to  the  order 
of  C.  W.  Smith,  Treasurer  of  the  I.  M.  B.  Co.,"  which  was  in- 
dorsed, "  C.  W.  Smith,  Treasurer  of  the  I.  M.  B.  Co."  It  was 
admitted  that  the  abbreviations  were  used  to  designate  the 
Indianapolis  Machine  Brick  Company.  Tiie  court,  in  passing 
upon  this  note,  said:  "We  have  concluded  that  the  contract 
in  the  case  before  us  was  with  the  corporation,  and  not  with 
Smith  as  an  individual.  We  are  quite  well  aware  that  there 
are  authorities  against  the  conclusion  at  which  we  have  ar- 
rived, but  there  are  authorities  that  sustain  it.  In  the  con- 
flict of  decisions  we  are  at  liberty  to  follow  that  line  which 
will  be  most  likely  to  carry  out  and  effectuate  the  real  inten- 
tion of  the  parties.  Here  is  a  note  payable  to  C.  W.  Smith, 
treasurer  of  the  Indianapolis  Machine  Brick  Company,  given 
on  account  of  transactions  between  the  maker  and  the  com- 
pany, in  which  Smith  as  an  individual  had  no  interest.  Now, 
to  say  that  the  contract  was  not  with  the  company,  but  with 
Smith  individually,  and  that  his  designation  as  treasurer, 
etc.,  was  merely  a  description  of  him,  so  that  he,  being  one 
only  of  all  the  great  family  of  Smiths,  might  be  known  and 
identified  as  the  payee  of  the  note,  would  be  a  perversion  of 
the  evident  intention  of  the  parties."'  The  authority  of  this 
last  case  was  reaffirmed  in  an  action  upon  the  following  note: 
"  Four  months  after  date  we  promise  to  pay  to  the  order  of 
R.  Beman,  Treas.,  five  hundred  dollars,  value  received." 
(Signed)  "Adam  Smith  &  Co."  This  note  was  indorsed  "  E. 
Beman,  Treasurer."  Beman  was  treasurer  of  the  "Union  Man- 
ufacturing Company,"  and  on  account  of  a  debt  of  this  com- 
pany to  the  plaintiff  and  others,  the  note  was  indorsed  to  them 
by  him  as  follows:  "R.  Beman,  Treasurer."  In  a  suit  against 
this  indorser,  the  court  held  that  this  was  a  qualified  indorse- 
ment which  operated  as  a  transfer  of  the  note,  but  involved  no 
obligation  whatever  on  the  part  of  the  person  thus  indorsing.'' 

'  Per  Worden,  0.  J.,  Ibid.  291.  Hicks  v.  Hinde,  9  Barb.  (N,  Y.)  528; 

»  Babcock  v.  Beman,  11  N.  Y.  200,      Scott's;.  Johnson,  5  Bosw.  (N.  Y.)  213; 

s.  c.  Thomp.  Off.  Corp.  36.    See  also     Merchants'  Bank  v.  McOoll,  6  Bosw. 
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It  will  be  observed  that  in  the  cases  just  discussed  the  indors- 
ers  were  also  payees  of  the  notes.  There  seems  to  be  no  doubts 
that  when  the  corporation  is  designated  as  the  payee,  and  the 
note  is  indorsed  by  its  proper  officer  and  in  such  manner  as 
to  indicate  his  official  capacity,  such  indorser  will  be  regarded 
as  acting  in  behalf  of  the  corporate  body.*  It  is  also  well  set- 
tled that  bills  drawn  payable  to  the  order  of  a  person  named 
"cashier"  are  to  be  regarded  as  the  property  of  the  bank  of" 
which  such  person  is  the  cashier,  it  being  the  ordinary  course 
of  business  to  draw  bills  in  this  manner;^  and  for  the  same 
reason  an  indorsement  of  the  name  of  this  officer,  with  the 
addition  of  "  cashier  "  or  some  recognized  abbreviation,  will 
be  regarded  as  his  official  act,  binding  upon  the  bank  and, 
operating  as  a  transfer  of  the  bill  or  note.* 

§  5134.  How  Agent  should  Indorse  for  Corporation.  —  An 

indorsement  of  a  negotiable  instrument  by  a  corporation 
must  necessarily  be  done  by  the  hand  of  an  agent.  By  a 
modern  usage,  which  has  become  universal,  at  least  in  Amer- 
ica, such  indorsements  do  not  require  the  corporate  seal.* 
When  they  are  made  by  the  cashier  of  a  bank,  they  are  simply 
signed  by  his  name,  with  the  addition  of  the  word  "  cashier," 
and  no  personal  liability  attaches  to  him  in  such  a  case;  since, 
according  to  universal  usage  among  bankers,  this  is  the  recog- 

(N.  Y.)  473;  Marine  Bank  v.  Clem-  Bank  v.  French,  21  Pick.  (Mass.)  486; 

enta,  31  N.  Y.  33 ;  Clark  v.  Titcomb,  s.  c.  32  Am.  Dec.  280 ;  Haynes  v.  Beck-  - 

42  Barb.  (N.  Y.)   122;   Kennedy   u.  man,  6  La.  Ann.  224. 
Knight,  21  Wis.  340;  s.  c.  94  Am.  Dec.  '  Folger  v.  Chase,  18  Pick.  (Mass.) 

543.   Compare  Knight  «.  Lang,  2  Abb.  63;  Wild  v.  Bank,  3  Mason  (U.  S.), 

Pr.  (N.  Y.)  227.  505;   Fleckner   v.    Bank   of    United 

1  Northampton  Bank  V.  Pepoon,  11  States,  8  Wheat.  (U.   S.)   338,  355; 

Mass.  284,  288;  El  well  v.  Dodge,   33  Potter  v.  Merchants'  Bank,  28  N.  Y. 

Barb.  (N.  Y.)  336.  641;  s.  c.  86  Am.  Dec.  273;  Burnham 

"  Watervliet    Bank    v.    White,    1  v.  Webster,    19   Me.  232;  Cooper  v. 

Denio  (N.  Y.),  608 ;  Bank  of  Genesee  Curtis,  30  Me.  488 ;  State  Bank  of  Ohio  • 

V.  Patchin  Bank,  13  N.  Y.  309 ;  s.  c.  v.  Fox,  3  Blatchf.  (U.  S.)  431 ;  and  the 

19  N.  Y.  312 ;  Bank  v.  Bank  of  Ohio,  cases  previously  cited. 
29  N.  Y.  619;  e.  c.  36  Barb.  (N.  Y.)  *  Garrison  v.  Combs,  7  J.  J.  Marsh. 

332 ;  First  Nat.  Bank  v.  Hall,  44  N.  Y.  (Ky.)  84 ;  g.  c.  22  Am.  Dec.  120 ;  ante, . 

395 ;  s.  c.  4  Am.  Rep.  698 ;  Commercial  §  5047. 
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nized  way  of  indorsing  for  a  bank.*  But  in  the  case  of  in- 
dorsements by  corporations  other  than  banking  corporations, 
the  agent  indorsing  ought,  strictly,  it  should  seem,  to  indorse 
junt  as  he  would  sign  a  contract  for  the  corporation,  —  that  is, 
by  writing  the  name  of  the  corporation  across  the  back  of  the 
instrument  and  adding  his  own  name,  thus:  "  The  Saint  Louis 
Glass  Company,  by  John  Brown,  Agent";  or,  if  the  agent  be 
an  officer  of  the  company,  thus:  "The  Saint  Louis  Glass  Com- 
pany, by  John  Brown,  President";  or  thus:  "  The  Saint  Louis 
Glass  Company,  by  John  Brown,  Secretary";  or  sometimes 
thus:  "The  Saint  Louis  Glass  Company,  by  John  Brown, 
Cashier."  If  the  instrument  is  so  drawn  as  to  be  transferable 
by  delivery,  then  a  delivery  by  an  authorized  officer  of  the  cor- 
poration will  transfer  the  title;  and  it  has  been  held  that 
delivery  of  a  note  by  the  president  and  secretary  is  sufficient 
for  this  purpose.* 

§  5135.  Indorslng^  by  the  Kame  of  the  Agent  only.  —  But 

in  many  cases  commercial  usage,  having  reference  to  the 
rapid  dispatch  of  business,  has  led  to  the  habit  on  the  part 
of  agents  of  corporations  of  indorsing  negotiable  instruments 
for  the  corporation  by  simply  writing  their  own  names  on 
the  backs  of  the  instruments,  with  the  simple  addition  of  the 
word  "  agent."  Such  an  indorsement  is  manifestly  ambigu- 
ous, in  the  sense  of  the  rule  which  allows  parol  evidence  to  be 
heard  to  explain  ambiguities  in  written  instruments.  The 
person  indorsing  may  be  the  agent  of  several  different  prin- 
cipals, and  the  indorsement  does  not  indicate,  to  a  certainty 
which  excludes  all  doubt,  which  principal  he  intends  to  bind. 
He  may,  and  often  does,  intend  merely  to  procure  the  negotia- 
tion of  a  negotiable  instrument  belonging  to  his  principal, 

'  Ante,  fj  ^111.  «cnj)Jioj3erson«,which  is  to  be  rejected, 

"  Furniss   v.    Gilchrist,    1    Sandf.  and  the  draft  is  payable  to  "G.  S." 

(N.  Y.)  53.    It  has  been  held  that  personally,  and  not  merely  as  treas- 

■where  a  draft  is  drawn  by  the  agent  urer  for  the  time  being ;  and  may  be 

of  a  manufacturing  corporation  pay-  indorsed  by  him,  as  treasurer,  either 

able    "  to  G.    S.,    Treasurer,"    and  in  person  or  by  attorney.    Shaw  v. 

"  G.  S."  is  treasurer  of  the  same  cor-  Stone,  1  Cush.  (Mass.)  228,  253. 
poration,  the  word  "  treasurer  "  is  de- 
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by  adding  thereto  the  security  of  his  own  personal  credit,  in 
■which  case  he  intends  to  bind  himself  personally;  and  the 
word  "  agent "  may  be  rejected  as  surplusage,  being  merely 
descriptio  personse.  In  these  cases  the  inquiry  is,  what  was 
the  real  intention  and  understanding  of  the  parties,  and  on 
this  inquiry  parol  evidence  will  be  heard.'  If  the  note  is  in 
terms  payable  to  the  order  of  the  corporation,  the  agent  will, 
by  indorsing  his  own  name  merely,  with  an  addition  describ- 
ing his  office,  pass  the  legal  title  thereto,^  and  will  not  incur 
the  risk  of  personal  liability  as  indorser;'  and  it  makes  no 
difference  that  the  agent  prefixed  to  his  signature  the  words 
"  without  recourse."  * 

§  5136.  Illustration. — A  note  was  executed  and  indorsed  as 
follows:  "New  York,  4th  month,  25,  1816.  Six  months  after  date, 
the  president  and  directors  of  the  Woodstock  Glass  Co.  promise  to 
pay  Israel  Horsefield,  or  order,  nine  hundred  forty-eight  dollars 
and  sixty-five  cents,  value  received.  Whiteh'd  Hicks,  President. 
(Indorsed)  Israel  Horsefield,  Agent.  Jordan  Mott."  Israel  Horse- 
field  was,  at  the  time,  agent  of  the  Woodstock  Glass  Company,  of 
which  Hicks  was  president.  It  was  held  that,  in  indorsing  the  note 
as  he  did,  Horsefield  did  not  bind  himself  personally,  the  evidence 
making  it  clear  that  his  indorsement  was  not  added  for  the  purpose 
of  giving  credit  to  the  paper,  but  merely  for  the  purpose  of  passing 
title.  Whether  Horsefield  would  be  liable  in  an  action  by  a  third 
person,  being  the  holder  of  the  note,  was  not  decided,  and  the  judges 
intimated  contrary  opinions  upon  it.° 

'  Mott  V.  Hicks,  1  Cow.  (N.  Y.)  Budlong,  15  Johns.  (N.  Y.)  1;  Eiceu. 

613;  «.  c.  13  Am.  Dec.  550.    This  case  Stearns,  3  Mass.   225;    «.  c.   3  Am. 

does  not  differ,  in  principle,  from  the  Dec.  129. 

case  of  a  similar  indorsement  made  '  Mclntire  v.  Preston,  5  Gilm.  (111.) 

by  an  agent  of  an  individual,  or  by  an  48 ;  s.  c.  48  Am.  Dec.  321 ;  Nicholas  v. 

agent  of   the  government,  in  which  Oliver,  36  N.  H.  218. 
cases  the  inquiry  always  is  whether  '  Babcock  v.  Beman,  11  N.  Y.  200. 

it  was   the   real  understanding  and  See  also  Bank  of  New  York  v.  Mus- 

intention  of  the  parties  to  the  nego-  kingum  Branch  Bank,  29  N.  Y.  619. 
tiation  that  the  indorser  should  bind  '  Mclntire  v.  Preston,  5  Gilm.  (111.) 

himself  or  bind  his  principal.     Mac-  48;  a.  c.  48  Am.  Dec.  321. 
beath  v.  Haldimand,  1  T.  K.  172, 181.  "  Mott  v.  Hicks,  1  Cow.  (N,  Y.)  513  ; 

Compare  Sumner  v.  Williams,  8  Mass.  g.  c.  13  Am.  Dec.  550.    This  case  was 

162;  I,  c.  5  Am.  Dec.  83  j  Eathbon  v.  treated  by  the  judges  as  falling  within 
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§  5137.  Manner  of  Drawing  Bills  of  Exchange  for  Corpo- 
a-ation,  and  Personal  Liability  of  Agent.  —  The  rule  of  con- 
struction which  has  so  often  made  the  agents  of  corporations, 
-executing  promissory  notes  in  their  behalf,  personally  liable 
thereon,  has  been  frequently  applied,  with  equal  severity,  in 


i;he  rule  that  the  holder  of  a  negoti- 
^able  instrument  may  transfer  title  to 
the  same  by  a  restrictive  indorsement. 
Ancher  v.  Bank  of  England,  Doug. 
««37;  Kice  v.  Stearns,   3  Mass.  225; 
-s.  c.  3  Am.  Dec.  129 ;  Eussel  v.  Ball,  2 
Johns.  (N.  y.)  50 ;  Wilson  v.  Codman, 
-3  Cranch  (U.  S.),  193.    Mr.  Daniel 
regards  the  case  of  Mott  v.  Hicks, 
-supra,  as  an  exceptional  case,  holding 
"that  an  indorsement  by  the  name  of 
^he  indorser  with  the  addition  of  the 
-word  "  agent"  is  to  be  regarded  as  an 
indorsement  without  recourse,  if  the 
•circumstances  show  that  such  was  the 
intention    of   the    parties.    He   also 
■expresses  the  opinion  that,  where  a 
note  or  bill  is  thus  indorsed,  the  ad- 
•dition  of  the  word  "  agent"  ought  to 
be  regarded  as  mere  descriptio  persons, 
«nd  that  the  indorser  should  be  held 
personally  bound,    unless    there    is 
something  in  the  circumstances  of  the 
transaction     clearly     demonstrating 
that  it  was    the    intention  that  he 
should  not  be  so  bound.    We  incline 
to  the  same  opinion,  with  the  addition 
that,  as  between  the  indorser  and  his 
immediate  indorsee,  parol  evidence 
■would  be  admissible  to  explain  their 
iunderstanding  at  the  time  the  indorse- 
ment was  made ;  but  if  the  note  has 
passed  beyond  the  hands  of  the  first 
indorsee,  such  evidence  would  not  be 
admissible,  in  the  absence  of  further 
•evidence  that  he  had  notice  of  such 
'understanding,    but    he     would   be 
•entitled  to  claim  that  the  indorser 
■should  be  charged  according  to  the 
legal  import  of  the  terms  in  which 
the  indorsement  was  made.    In  sub- 
sequent cases  in  New  York  an  indorse- 


ment like  the  one  in  the  text  has  been 
held  to  be  an  indorsement  by  the  agent, 
vnthbut  recourse  upon  himself.    Bab- 
cock  V.  Beman,  11  N.  Y.  200 ;  Bowne 
V.  Douglass,   38  Barb.   (N.  Y.)  312; 
Brockway  v.  Allen,  17  Wend.  (N.  Y.) 
40;  Hicks  v.  Hinde,  9  Barb.  (N.  Y.) 
528.    The  contrary  was  held  in  Moss 
V.  Livingston,  4  N.  Y.  208.     Compare 
Stone  ti.  Wood,  7  Cow.   (N.  Y.)  453; 
8.  c.  17  Am.  Dec.  529 ;  Welland  Canal 
Co.  V.  Hathaway,   8  Wend.  (N.  Y.) 
480;  s.  c.  24  Am.  Dec.  51;  Dessau  v. 
Bours,  1  McAllister  (U.  S.),  20;  Sayre 
V.  Nichols,   7  Cal.  535 ;  s.  c.  68  Am. 
Dec.  280;  Haskell  v.  Cornish,  13  Cal. 
45;   MacDonough  v.    Templeman,   1 
Har.  &  J.  (Md.)  156;  s.  c.  2  Am.  Dec. 
510;    Dusenbury  v.  Ellis,   3    Johns. 
Cas.  (N.  Y.)  70;  s.  c.  2  Am.  Dec.  144; 
Long  V.  Oolburn,  11  Mass.  97 ;  s.  c.  6 
Am.  Dec.  160;  Morell  v.  Codding,  4 
Allen  (Mass.),  403;  Barlow  v.  Congre- 
gational Society,  8  Allen  (Mass.),  460, 
463;  Tucker  Man.  Co.  v.  Fairbanks, 
98  Mass.  101,  105;  Taft  v.  Brewster,  9 
Johns.  (N.  Y.)  334;  s.  c.  6  Am.  Dec. 
280;  Kiersted  v.  Orange  &c.  R.  Co., 
69  N.  Y.  343,  345;  s.  c.  29  Am.  Eep. 
199;    White  v.    Skinner,    13  Johns. 
(N.  Y.)  307;  s.  c.   7    Am.  Dec.   381; 
Ballou  V.  Talbot,  16  Mass.  461 ;  s.  c.  8 
Am.  Dec.  146 ;  Bellas  v.  Hays,  5  Serg. 
&  E.  (Pa.)  427;  s.  c.  9  Am.  Dec.  385; 
Mitchell  V.  Hazen,  4  Conn.  495 ;  g.  c. 
10  Am.  Dec.   169;    Eandall  v.   Van 
Vechten,  19  Johns.  (N.  Y.)  60;  s.  c. 
10  Am.  Dec.  193 ;  Stetson  v.  Patten,  2 
Me.  358;  s.  c.  11  Am.  Dec.  Ill;  Mil- 
liken  ^;.  Coombs,  1  Me.  343;  a.  c.  10 
Am.  Dec.  70;  Underhill  v.  Gibson,  2 
N.  H.  352;  s.  c.  9  Am.  Dec.  82. 
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the  case  where  a  bill  of  exchange  is  drawn  on  behalf  of  a  cor- 
poration by  its  agent.  Unless  he  makes  the  bill  say  plainly, 
"I  am  the  mere  scribe,"  he  becomes  personally  liable.^  In 
other  words,  where  the  contract  is  made  absolutely  with  the 
party  executing  the  bill  of  exchange,  it  will  be  binding  upon 
him  personally.^  Thus,  bills  concluding  as  follows,  "place 
to  the  account  of  the  Durham  Bank,  as  advised,"  '  or  "  charge 
the  same  to  the  account  of  Proprietors  of  Pembroke  Iron 
Works,"  *  or  "charge  the  same  to  account  of  disbursements  of 
barque  Dublin,"^  —  the  signatures  of  the  makers  being  their 
names  only,  bald  of  any  designation  of  agency,  were  construed 
as  the  signers'  personal  obligations.  Such  is  said  to  be  the 
rule  even  where  the  agent  signs  a  bill  with  additions  indicat- 
ing the  capacity  in  which  he  acts,  but  not  specifically  that  he 
does  so  on  account  of  his  principal;  as  where  the  bill  con- 
cluded, "  Charge  the  same  to  the  account  of,"  and  was  signed, 
"  David  Fairbanks  &  Co.,  Agents  Piscataqua  F.  &  M.  Ins.  Co.," 
and  was  directed  to  the  "  Piscataqua  F.  &  M.  Ins.  Co.,  So. 
Berwick,  Me.,"  and  had  written  across  its  face,  "Accepted  for 
the  Treasurer,  David  Fairbanks,  President."  °  This  bill  had. 
been  delivered  by  the  insurance  company,  above  mentioned, 
to  the  payee  in  satisfaction  of  the  amount  of  a  loss  by  fire, 
due  on  a  policy  of  insurance  effected  by  the  payee  in  this 
company,  which  claim  was  assigned  by  the  payee  to  the  plain- 
tiffs, with  full  knowledge  of  all  the  circumstances  under  which 
the  bill  was  made.     Fairbanks  &  Co.  were  sued  as  drawers  of 

1  Leadbitter  ti.  Farrow,  5  Maule  &  '  Mayhew  v.  Prince,  11  Mass.  54. 

S.  345,  349.    It  is  said  in  this  case  by  '  Leadbitter  v.  Farrow,  5  Maule  & 

Lord  Ellenborougli,  O.  J. :    "  Every  S.  345,  349. 

person,   it  is  to  be  presumed,  who  *  Bank  of  British  North  America, 
takes  a  bill  of  the  drawer,  expects  v.  Hooper,  5  Gray  (Mass.),  567;  g.  c. 
that  his  responsibility  is  to  be  pledged  66  Am.  Dec.  390. 
to  its  being    accepted.    Giving    full  *  Bass  i;.  O'Brien,  12  Graj' (Mass.),. 
effect  to  the  circumstance  that  the  477.    See  also  Newhall  v.  Dunlap,  14- 
plaintiff  knew  the  defendant  to  be  Me.  180;  «.  c.  31  Am.  Dec.  45;  Snow- 
agent,  still  the  defendant  is  liable,  v.    Goodrich,    14   Me.    235.     Contra^ 
like  any  other  drawer  who  puts  his  Maher  v.  Overton,  9  La.  115. 
name  to  a  bill  without  denoting  that  *  Tucker  Man.  Co.  v.  Fairbanks,  9$ 
he  does  it  in  the  character  of  a  pro-  Mass.  101. 
curator." 
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this  bill.  Parol  evidence  offered  by  them  tending  to  show- 
that  it  -was  not  expected  nor  intended  they  should  be  liable 
upon  the  bill,  and  that  it  was  regarded  by  the  parties  as 
creating  a  debt  against  no  one  but  the  insurance  company, 
•was  rejected.  This  was  held  to  be  correct.  Said  Gray,  J.: 
"  The  name  of  the  principal  does  not  appear  in  the  body  of 
the  bill.  The  address  of  the  bill  to  the  corporation  and  the 
request  to  them  to  charge  the  amount  to  the  account  of  the 
drawers  have  certainly  no  tendency  to  show  that  the  drawers 
are  the  same  as  the  corporation,  the  drawees.  The  fact  that 
the  bill  was  delivered  to  the  plaintiffs  by  the  insurance  com- 
pany, as  shown  by  the  contemporaneous  receipt,  does  not 
make  it  the  less  the  promise  of  the  signers.  The  defendants 
must  therefore  be  held  personally  responsible  as  the  drawers 
of  the  bill."  * 

§  513S.  More  lilberal  Kule  Exonerating  the  Agent  Draw- 
ing the  Bill.  —  The  severe  rule  of  construction  adopted  in  the 
foregoing  cases  is  not  followed  in  all  jurisdictions.  In  a  case 
in  New  Jersey,  the  action  was  against  the  defendant  as  drawer 
of  two  bills  the  form  of  which  was:  "  Six  months  after  date, 
please  pay  to  the  order  of  the  Elizabethtown  and  Somervile 
Railroad  Company,  five  hundred  dollars,  value  received,  and 
charge  as  ordered."  This  was  signed,  "  John  Kean,  President 
Elizabethtown  and  Somerville  R.  R.  Co.,"  and  indorsed,  "  The 
Elizabethtown  and  Somerville  Railroad  Co.,  by  John  Kean, 
President."  Of  this  bill  the  court  said:  "If  the  present 
obligation  is  to  be  deemed  prima  facie,  as  creating  a  personal 
obligation  upon  the  agent  and  not  upon  his  principal,  it  is 
clearly  a  construction  in  aid  of  the  holder  of  the  paper, 
founded  upon  principles  of  policy  or  necessity,  but  resting 
upon  no  clearly  expressed  intent  of  the  party.  It  is  at  best, 
upon  the  face  of  the  instruments,  doubtful  by  whom  they  were 
executed.  It  is  not  clear  who  was  the  contracting  party, 
whether  the  obligation  was  assumed  by  the  agent,  or  whether 
he  contracted  on  behalf  of  his  principal."^    Evidence  was 

'  Compare  Dennis  v.  Table  Moun-  '  Kean  v.  Davis,  21  N,  J.  L.  683; 

tain  Water  Co.,  10  Cal.  369.  s.  c.  47  Am.  Dec.  182. 
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offered  at  the  trial  that  the  bills  in  question  were  intended  to- 
be  the  bills  of  the  corporation  of  which  the  defendant  wa»- 
president,  and  that  the  plaintiff  took  them  as  such.  "  Upon 
the  whole,"  said  Green,  C.  J.,'  "  I  am  of  opinion  that  although 
these  bills  unexplained  would  be  deemed  prima  facie  to  be  the- 
individual  bills  of  John  Kean,  yet  inasmuch  as  it  is  doubtful 
upon  their  face  what  was  the  intention  of  the  contracting  par- 
ties, and  who  are  the  real  drawers;  inasmuch  as  the  name  of 
the  principal  appears  upon  the  face  of  the  instruments,  and- 
an  action  may  be  maintained  thereon  against  the  principal^, 
and  inasmuch  as  the  evidence  offered  in  no  wise  contradicts- 
the  language  of  the  instrument  itself,  —  I  am  of  opinion  that- 
the  evidence  offered  and  rejected  in  the  court  below^  was 
competent  and  that  the  court  erred  in  overruling  it."  So- 
also,  in  a  case  decided  in  the  Supreme  Court  of  New  York,, 
and  often  cited,  the  same  rule  was  applied  on  the  following; 
facts: — The  defendant  drew  a  draft  upon  his  principal,  payable- 
to  the  plaintiff.  The  draft  was  in  payment  of  a  debt  owed  by 
his  principal  to  the  plaintiff.  The  latter  was  aware  of  the 
authority  of  the  defendant  to  draw  this  draft,  and  in  fact  he- 
signed  it,  "  John  Hinde,  agent."  It  was  held,  under  these  cir- 
cumstances, that  the  drawing  of  the  draft  by  the  defendant  was- 
restrictive,  and  that  the  addition 'of  the  word  "agent"  was- 
equivalent  to  a  declaration  that  he  would  not  be  held  person- 
ally responsible  on  the  draft.'  In  an  earlier  case  in  the  same- 
State,*  a  bill  of  exchange  signed  in  the  same  form  was  held 
not  to  be  binding  upon  the  principal  as  drawer,  for  the  reason 
that  the  principal  was  not  disclosed  to  the  payee  by  the  agent- 
at  the  time  of  the  giving  of  the  draft. 

§  5139.  Sffect  of  Direction  in  a  Bill  to  Charge  a  Corpo- 
ration. —  The  direction  to  place  to  the  account  of  some  com- 
pany  named  i  in    the   body   of    the   bill,   coupled  with   the- 

»  Kean  v.  Davis,  21  N.  J.  L.  693 ;  s.  c.  47  Am.  Dec.  182. 
'  See  Kean  v.  Davis,  20  N.  J.  L.     also  Conro  v.  Port  Henry  Iron  Co.,- 
425.  12  Barb.  (N.  Y.)  27,  54. 

»  Hicks  V.  Hinde,  9  Barb.  (N.  Y.)  »  Pentz    v.    Stanton,    10    "Wend- 

B28;  8.  c.  Thomp.  Oft.  Corp.  39.    See      (N.  Y.)  271 ;  s.  c.  25  Am.  Dec.  558. 
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circumstance  that  the  person  signing  the  bill  adds  to  his 
name  some  designation  of  the  capacity  in  which  he  acts,  will 
in  gjeneral  be  sufficient  to  make  it  the  draft  of  the  corporation.* 
Bills  concluding  as  follows  have  been  held  to  be  such:  "  Place 
to  account  of  Pompton  Iron  Works,"  and  signed  "  W.  Burtt, 
agent"; ^  "charge  the  same  to  the  Swanzey  Paper  Company," 
and  signed  "Joseph  Hooper,  agent";'  "place  to  account  of 
the  Derby  Fishing  Company,"  and  signed  "  Canfield  Gillet, 
president."  * 

§  5140.  When  Sufllclent  If  Name  of  Corporation  Appear 
on  Heading  of  Bills.  —  Likewise  it  will  be  sufficient  if  the 
name  of  the  company  appear  only  in  the  heading  of  the  bill, 
as:  "Office  of  Portage  Eake  Manufacturing  Company,"  where 
the  bill  concluded,  "  charge  the  same  to  account  of  this  company," 
and  was  signed,  "I.  R.  Jackson,  Agent";'  or  "Adams  &  Co.'s 
Express  and  Banking  House,"  where  the  bill  concluded, 
"  charge  same  to  account  of  this  office,"  and  was  signed,  "  C. 
P.  Nichols,  agent";*  or  "Farmers'  Bank  of  Seneca  County," 
where  the  bill  concluded,  "  charge  this  institution,"  and  was 
signed,  "J.  J.  Fenton,  Cashier";'  or  "  Office  of  the  Tioga  Nav- 
igation Company,"  the  bill  concluding,  "  charge  to  motive 
power  and  account,"  and  signed,  "  James  R.  Wilson,  Pres't  T. 
N.  Co."» 

§  5141.  Parol  Evidence,  when  Admissible  to  Explain  "Who 
Is  Bound.  —  The  general  rule  in  respect  of  negotiable  instru- 
ments, on  account  of  the  qualities  which  the  law  annexes  to 

'  Forbes  v.  Marshall,  11  Ex.  166.  '  Slawson    v.     Loring,    5     Allen 

'  Fuller  D.  Hooper,  3  Gray  (Mass.),  (Mass.),  340;  «.  c.  81  Am.  Dec,  750; 

334.     In  this  case   "  Pompton  Iron  8.  c.  Thomp.  Off.  Corp.  45. 
Works"  printed    across   the  end  of  '  Sayre  i).  Nichols,  7  Cal.  535 ;  s.e. 

the  bill  was  held  to  be  a  material  cir-  68  Am.  Dec.  280;  s.  c.  5  Oal.  487. 
cumstance  indicating  whose  draft  it  '  Saffordti.Wyckoff,  1  Hill  (N.  Y.), 

was.  11 ;  «.  c.  4  Hill  (N.  Y.),  442. 

»  Tripp  V.  Swanzey  Paper  Co.,  13  «  Olcott  v.  Tioga  B.  Co.,  27  N.  Y. 

Pick.  (Mass.)  291.  546 ;  s.  c.  84  Am.  Dec.  298 ;  «.  c.  40 

*  White  V.  Derby  Fishing  Co.,   2  Barb.  (N.  Y.)  179.     See  also  Thomp. 

Conn.  260,    See  also  Bulkley  i;.  Derby  son  v.  Tioga  K.  Co.,  36  Barb.  (N.  Y.) 

Fishing  Co,,  2  Conn.  252 ;  s,  c,  7  Am,  79. 
Dec.  271. 
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such  contracts,  is,  that  none  are  bound  except  those  who 
appear  on  the  face  of  the  instrument  as  bound;  and  accord- 
ingly that  extrinsic  evidence  cannot  be  admitted  to  charge,  par- 
ties whose  names  do  not  appear  on  the  face  of  the  instrument.' 
But  some  courts  admit  an  exception,  even  in  the  case  of  nego- 
tiable instruments,  to  the  effect  that  where  the  terms  of  the 
instrument  are  so  ambiguous,  equivocal,  uncertain,  or  unintel- 
ligible, that  it  cannot  be  definitely  known  whether  the  prin- 
cipal or  agent  was  intended  to  be  bound,  parol  evidence  will 
be  heard  to  solve  the  difficulty,  and  to  show  the  real  intent  of 
the  parties.*  The  modern  doctrine  seems  to  be  that,  where 
individuals  subscribe  their  proper  names  to  a  promissory 
note,  they  become  prima  facie  liable  personally  upon  the 
same,  although  they  add  a  description  of  the  character  in 
which  the  note  is  given;  but  such  presumption  of  liability 
may  be  rebutted  by  proof  that  the  note  was  in  fact  given  by 
the  makers  as  agents  of  a  corporation,  for  a  debt  of  the 
corporation,  due  to  the  payee,  and  that  they  were  lawfully 
authorized  to  make  such  note  as  agents  of  the  corporation; 
and  such  facts  may  be  pleaded  in  bar  of  the  action  against 
the  makers  personally,  averring  knowledge  on  the  part  of  the 
payee.  It  is  no  objection  to  such  a  defense  that  the  name  of 
the  corporation  is  not  correctly  stated  in  the  description 
attached  to  the  signature;  it  is  enough  if  it  appear  that  the 
makers  did  not  intend  to  be  personally  bound.  But  it  should 
be  shown  that  the  payee  of  the  note  had  knowledge,  or  at 
least  the  full  means  of  knowledge,  that  the  makers  of  the  note 
were  promising  as  agents,  duly  authorized,  of  the  corporation; 
for  "  it  is  well  settled  that  a  man,  contracting  with  another, 
cannot  shield  himself  as  agent,  unless  he  give  notice  at  the 
time  that  he  is  so,  or  it  be  known  in  some  other  way  to  the 
person  with  whom  he  deals."  ^ 

'  Byles  on  Bills,  37.  v.  Boston  Iron  Co.,  5  Cash.  (Mass.) 

'  Haile    v.   Pierce,    32   Md.    327 ;      158 ;  s.  c.  51  Am.  Dec.  59. 

«.  c.  3  Am.  Eep.  139 ;  Gerber  u.  Stuart,  •  Brockway  v.  Allen,    17    Wend. 

1  Mont.  172;  Sayre  v.  Nichols,  7  Oal.      (N.  Y.)  40,  43.     See  also  Mcllhenny 

535;  s.  c.  68  Am.  Dec.  280;  Melledge      Co.  v.  Blum,  68  Tex.  197;  Seaber  v. 

Hawkes,  5  Moo.  &  P.  549. 
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§  5142.  When  Corporation  Estopped  to  Set  up  Informality 
of  Execution.  —  Upon  a  principle  elsewhere  considered/  that 
acorporation,  which  has  received  the  benefit  of  a  contract  made 
by  one  professing  to  act  in  its  behalf,  with  knowledge  of  any 
ground  on  which  it  might  have  disaffirmed  it,  becomes  thereby 
estopped  from  so  disaffirming,  and  is  deemed  to  have  ratified 
it, —  it  has  been  held  that,  where  the  board  of  directors  of  a 
railroad  company,  at  a  regular  meeting,  authorized  the  execu- 
tion and  delivery  of  a  corporate  note  to  one  of  its  officers  for 
his  services,  the  payment  for  which  was  due,  and  the  company 
not  having  the  money  to  paytherefor, — the  company  could  not 
set  up  as  a  defense  to  the  note,  that  it  had  not  been  drawn  in 
strict  conformity  to  its  by-laws."  The  court  will  not,  in  such 
a  case,  allow  a  matter  of  form  to  defeat  a  recovery  upon  the 
instrument.' 

§  5143.  Forms  of  Promissory  Notes  Importing  Corporate 
Liability.  —  Let  us  next  consider  what  forms  of  instruments  have, 
under  various  circumstances,  been  held  to  be  the  promissory  note 
of  a  corporation.  Where  one  made  a  promissory  note  commencing, 
"  I  promise  to  pay,"  etc.,  and  signed  it  with  his  own  name,  adding, 
"  Ag't  Bellamy  Man.  Co.,"  and  at  the  same  time  executed  a  mort- 
gage, in  the  name  of  the  company,  to  secure  the  payment  of  it,  —  it 
was  held  that  the  note  would  bind  the  company,  as  their  promis- 
sory note,  if  the  individual  had  authority  at  the  time  to  execute  it, 
or  if  the  transaction  was  subsequently  ratified  by  the  company.' 
A  note  of  the  following  tenor,  —  "  On  January  1,  1883,  we  promise  to 
pay  to  the  order  of  Leon  &  H.  Blum,  twenty-four  hundred  and  ninety 
and  ^hr  dollars,  at  their  office  in  Galveston,  Texas,  with  exchange, 
and  interest  at  the  rate  of  eight  per  cent  per  annum  from  date,  the 
14th  day  of  August,  a.  d.  1882,  W.  S.  (Signed)  U.  S.  Jones,  Agent," 
the  signature  of  such  agent  being  followed  by  the  signatures  of  seven 
other  parties,  —  was  held  to  be  the  promissory  note  of  a  corporation 
called  the  Mountain  Home  Co-operative  Association,  and  it  was 
held  that  the  additional  seven  signatures  were  those  of  sureties. 

»  Post,  §  5303. 
•  St.  Louia  &c.  E.  Co.  v.  Tiernan,  •  Ibid. 

37  Kan.  606,  626;  ».  c.  15  Pac.  Eep.  *  Despatch  Line  v.    Bellamy,   12 

544.  N.  H.  205;  8.  c.  37  Am.  Deo.  203. 
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But  as  it  was  nowhere  expressed  in  the  note,  or  in  the  signatur© 
thereto,  that  it  was  the  obligation  of  the  corporation,  the  conclusion,, 
of  the  court  rested  on  the  parol  evidence  which  was  adduced  to  help- 
it  out,  which  was,  that  Jones  was  the  agent  of  the  corporation  named,, 
and  that  in  transacting  business  for  it,  he  was  accustomed  to  sign 
written  obligations  as  this  note  was  signed.'  An  instrument  by  which- 
a  railroad  corporation  promises  to  pay  to  W.  S.,  or  order,  "$1,000,.. 
with  interest  thereon,  payable  semi-annually,  as  per  interest  war- 
rants hereto  attached,  as  the  same  shall  become  due,  or  upon  the- 
surrender  of  this  note,  together  with  the  interest  warrants  not  due,  to- 
the  treasurer,  at  any  time  until  within  six  months  of  its  maturity,. 
he  shall  issue  to  the  holder  thereof  ten  shares  in  the  capital  stock. 
in  said  company,  in  exchange  therefor," — has  been  held  to  be  a. 
negotiable  promissory  note;  and  one  transferring  it  by  indorsement- 
may  be  changed  as  indorser.^  A  written  obligation  was  signed,  "G^ 
A.  Colby,  Pres't  Pac.  Peat  Coal  Co.,  D.  K.  Tripp,  Sec.  pro  tern,:*' 
It  was  indorsed  by  G.  A.  Colby  and  by  several  others.  It  was  held 
to  be,  on  its  face,  the  note  of  the  corporation  therein  named,  and, 
not  the  individual  note  of  the  president  and  secretary.' 

§  5144.  Other  Forms  Held  to  be  the  Promissory  Note  of  the  - 
Corporation.  —  A  school  director  executed  the  following  writing: — 
"One  day  after  date,  for  value  received,  I  promise  to  paj'  William 
McClellan  and  A.  McAllister,  six  hundred  and  forty-five  dollars,  a 
balance  due  them  for  building  a  school-house  in  school  district  No.  3,. 
in  township  51,  range  21,  with  ten  per  cent  interest  from  date.    This 
first  day  of  November,  1869.     P.  T.  Keynold^  Local  Director."     It- 
was  held  that  this  note,  upon  its  face,  did  not  import  a  personal 
contract  of  the  signer,   but   indicated  that  it  had  been  given  for- 
work  done  for  his  school  district;  and  it  was  held  that,  under  proper- 
averments  in  the  answer  of  the  defendant  when  sued  upon  the  note, 
•parol  evidence  was    properly  admitted   to  show  that  such  was  th©-- 
fact.'    In  like  manner,  the  following  obligation,  sigined  by  trustees, . 
was  held  to  import  a  corporate,  and  not  an  individual,  liability: 

^  Mcllhenny  Co.  v.  Blum,  68  Tex.  payee  therein  named ;  and  it  was  held^i 

197 ;  s.  c.  4  S.  W.  Rep.  367.  that  it  did. 

2  Hodges  V.  Shuler,  22  N.  Y.  114.  »  Farmers'  &c.  Bank  v.  Colby,  64  - 

The  question  was  whether  the  instru-  Oal.  352;  s.  c.  28  Pac.  Rep.  118. 

ment  required  the  unconditional  pay-  *  McClellan  v.  Reynolds,  49  Mo.  - 

ment  of  a  certain  sum  of  money  at  a  312. 
specified   time,   to  the  order  of    the 
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"  Jackson,  Missouhi,  August,  1868. 
"  On  or  before  the  first  day  of  January,  1873,  we,  the  undersigned  (trus- 
tees of  the  Evangelical  German  Church  at  Jackson,  Missouri,  for  ourselves 
as  such  trustees,  and  our  successors  in  office)  promise  and  bind  ourselves  (for 
said  congregation  and  such  successors  in  office)  to  pay  to  Jacob  Tobler,  or  order, 
the  sum  of  $786.96,  for  value  received  in  said  Tobler  advancing  that  amount 
in  the  building  of  said  church,  as  late  treasurer;  said  sum  to  bear  interest  at 
the  rate  of  six  per  cent  per  annum,  from  and  after  the  first  day  of  January, 
1869.  (And  said  sum  shall  be  and  remain  a  lien  on  said  church  building  until 
fully  discharged  by  payment  of  principal  and  interest.)  In  witness  whereoE 
■we  have  hereunto  signed  our  names  the  date  above  written. 

"  Ohas.  Habenbukg,  ■ 
"  Jacob  Feiedmch, 
"  Adam  Hoffman, 
"  Ht.  Loos, 

The  court  said:  "Without  the  insertion  of  words  expressive  of 
absolute  negations  of  all  personal  liability,  it  is  difficult  to  perceive 
how  the  fact  of  agency  could  be  more  efficiently  expressed." '  Again,, 
the  following  instrument  signed  by  the  president  of  a  corporation  was- 
held  to  bind  the  corporation  and  not  the  subscribing  officer:  — 

"  Phesident's  Office,  North  Mis'sonKi  EArLKOAD  Company,  July  23,  1866. 

"  For  value  received,  and  without  recourse  on  us,  we  assign  to  Eichard. 
H.  Musser  any  claim  or  cause  of  action  we  may  have  against  Peter  T., 
Abell,  Adamantine  Johnson,  and  John  P.  Cunningham,  on  account  of  any 
sums  of  money  improperly  paid  by  us  to  the  said  Abell,  Johnson,  and  Cunning- 
ham, under  the  false  pretense  of  the  said  Abell,  Johnson,  and  Cunningham 
that  the  same  was  due  to  the  said  Peter  T.  Abell  by  virtue  of  our  contract- 
with  the  Chariton  &  Eandolph  Eailroad  Company,  under  date  14th  of  May,. 
1864,  for  services  rendered  as  agent  and  attorney  to  the  last-named  corpora- 
tion; more  particularly  the  sum  of  twenty-four  hundred  dollars  paid  upon 
the  certificate  of  the  said  Abell,  Cunningham,  and  Johnson,  and  William  E, 
Moberly,  on  or  about  the  twentieth  day  of  September,  1865. 

[l.  s.]    "  Isaac  H.  Stukqeon,  Pres't  North  Mo.  R.  K.  Co. 
"  Attest,  with  seal  of  company  attached : 

"  Geo.  H.  Blood,  Sec'y  N.  M.  E.  E.  Co," 

The  court  said:  "There  is  little  room  for  doubt  that  it  was  ai* 
official,  and  not  an  individual,  act;  but  if  any  doubt  existed,  it  was 
competent  to  remove  it  by  parol  testimony."  * 

§  5145.  Forms  Helped  out  by  Adding:  the  Seal  of  the 
Company.  —  There  are  modern  judicial  holdings  to  the  effect 
that,  although  the  instrument  does  not  in  its  body  purport  to 

•  Klostermann   v.   Loos,   68   Mo,  '  Musser  v.  Johnson,  42  Mo.  74; 

290,  293.  s.  c.  97  Am.  Dec.  316. 
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be  the  promissory  note  of  a  corporation,  and  although  the 
addition  of  descriptive  words  to  the  name  of  the  person  sign- 
ing it  may,  under  former  theories,  be  rejected  as  surplusage, — 
yet  where  the  seal  of  the  corporation  is  added  thereto,  the  seal 
may  be  noticed  for  the  purpose  of  showing  the  real  intent  of 
the  instrument,  especially  where  parol  evidence  shows  it  to 
have  been  affixed  by  the  proper  officers  of  the  corporation. 
Thus,  the  following  promissory  note,  —  "For  value  received, 
we  promise  to  pay  to  David  Guthrie,  or  order,  ninety  days 
after  date,  five  hundred  dollars  in  United  States  gold  coin, 
without  interest,"  —  signed,  "  James  Imbrie,  Prest.,  J.  J. 
Imbrie,  Sec.  G.  M.  Co.,"  and  sealed  with  the  impression  of  a 
seal  containing  the  inscription,  "Granger  Market  Co.,  Port- 
land, Oregon,  Nov.  4,  1874,"  —  was  held  the  note  of  the  cor- 
poration, and  not  the  note  of  the  individual  signers.  The 
court  laid  stress  on  the  fact  that  the  seal  expressed  the  name 
of  the  corporation,  so  that  the  affixing  of  the  seal  by  the  proper 
officers  was  in  a  sense  the  signing  of  the  corporate  name.* 
This  holding  followed  a  holding  on  similar  facts  by  the 
Supreme  Court  of  Indiana  where  the  promissory  note  ran 
thus:  "Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  M.  K.  &  Co.  four  hundred  and  eighty-three  dollars,  without 
any  relief  from  valuation  or  appraisement  laws Will- 
iam B.  Swormstedt,  Sec'y."  After  the  signature  there  was  the 
impression  of  a  seal  bearing  the  words  "  Neal  Manufacturing 
Co.,  Madison,  Ind."  While  the  reasoning  of  the  court  is 
opposed  to  the  general  doctrine  that  the  addition  of  the  word 
"  secretary,"  and  the  like,  in  such  a  case  should  be  disregarded, 
the  court  say:  "  It  would  simply  amount  to  rejecting  the 
words  as  surplusage.  But  this  cannot  be  done,  if  efi'ect  can 
be  given  to  them  upon  the  face  of  the  paper  itself.  Most  cer- 
tainly it  should  never  be  done  against  the  plain  intent  of  the 
party  who  adds  the  letters  to  his  name  for  an  evident  pur- 
pose, where  that  purpose  can  be  collected  from  the  entire 
instrument,  and  does  not  render  the  paper  itself  a  nullity. 
The  seal  of  the  company  is  in  the  hands  of  the  secretary;  it 

»  Guthrie  v.  Imbrie,  12  Or.  182;  i.  c.  53  Am.  Rep.  331. 
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is  his  duty  to  affix  it  to  papers  executed  by  the  corporation. 
The  presumption  is,  then,  that  he  did,  after  signing  his  nam© 
and  adding  his  office,  affix  the  seal  of  the  corporation,  which, 
containing  upon  its  face  the  proper  designation  of  the  corpo- 
ration, was  a  signing  of  their  name." '  In  another  case,  a  not& 
in  ordinary  form,  running,  "  we  promise  to  pay,"  etc.,  was 
signed,  "  Samuel  L.  Keith,  President  Chicago  Ready  Reference 
Co.,"  and  at  the  left  was  signed,  "  W.  H.  Kietzinger,  Secretary,"' 
and  bore  the  seal  of  the  company.  It  was  held  that  parol 
evidence  was  competent  to  show  the  incorporation  of  the  com- 
pany, and  the  character  of  its  business,  for  the  purpose  of 
making  it  appear  that  this  was  the  note  of  the  corporation.* 
Contrary  to  these  holdings  is  a  case  already  referred  to  where- 
the  Queen's  Bench  Division  refused  to  give  any  effect  to  the 
seal  of  a  company  on  a  promissory  note,  although  it  seems 
perfectly  plain  that  the  instrument  was  intended  and  under- 
stood as  binding  the  company  only.* 

§  6146.  Execution  by  Agent  "for  Company." — Som& 
doubt  has  been  expressed  upon  the  question  whether  a  sign- 
ing in  the  form  of  words  contained  in  the  head-line, —  as  "for 
A.  B.,  by  C.  D.," — is  a  signing  which  binds  the  principal  or 
the  agent.  The  better  opinion  is,  that  such  a  signing  imports- 
exactly  what  it  says:  that  the  signer  affixes  his  signature  in- 
tending to  bind,  not  himself,  but  the  person  for  whom  he 
professes  to  sign.*  If,  therefore,  a  promissory  note  contain  a 
stipulation  that  it  is  "for,"  "on  account  of,"  "  in  behalf  of"  the- 
company,  or  words  to  the  like  effect,  it  will  be  construed  as  a 
note  of  the  company,  unless  it  contain  other  language  exclud- 


>  Means  v.  Swormstedt,  32  Ind.  87;  Ballou  v.  Talbot,  16  Mass.  461 ;  s.  c.  8 

s.  c,  2  Am.  Eep.  330.  Am.  Dec.  146 ;  Emerson  v.  Providence 

»  Scanlan  v.  Keith,  102  111.  634;  Hat  &c.  Co.,  12  Mass.  237;  Alexander 

$.  c.  40  Am.  Rep.  624.  v.  Sizer,  L.  E.  4  Ex.  102 ;  Deslandes 

1  Button  V.  Marsh,  L.  R.  6  Q.  B.  v.  Gregory,  2  El.  &  El.  602.     See  also- 

361;  ante,  §  5131.  Tucker    Man.   Co.  v.  Fairbanks,    98- 

*  Long  t;.  Colburn,  11  Mass.  97 ;  s.  c.  Mass.  101, -where  this  subject  is  dis- 

6  Am.  Dec.  160;  Rice  v.  Gove,  22  Pick,  cussed  by  Mr.  Justice  Gray. 
(Mass.)  158;  s.  c.  33  Am.  Dec.  724; 
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ing  this  interpretation.'  When,  therefore,  an  agent  of  a  cor- 
poration executes  an  instrument  in  his  own  name,  expressing 
"that  it  is  for  the  company,  this  will  be  a  good  execution  hy  the 
•company.*  And  it  is  sufficient,  within  this  rule,  that  the 
words  "for  the  company,"  or  "on  behalf  of  the  company," 
are  appended  to  the  signature.'  But,  of  course,  the  same  words 
written  in  the  body  of  the  instrument  will  have  the  same  ef- 
iect  as  when  appended  to  the  signature.* 

§  5147.  Illustrations.  —  Thus,  a  promissory  note  ran  in  this 
■form:  "We,  two  of  the  directors  of  the  A.  L.  A.  Society,  by  and  on 
behalf  of  the  said  society,  do  hereby  promise  to  pay,"  etc.  "  Charles 
Nicholson.  H.  Wood."  Here  the  directors  were  not  personally 
liable.'  So,  where  a  promissory  note  ran,  "  I  promise  to  pay,"  etc., 
and  was  signed,  "For  M.  T.  &  W.  Company,  J.  S.,  Secretary,"  —  the 
secretary  was  not  personally  liable."  So,  where  the  obligation  ran: 
*'  Three  months  after  date  we  jointly  promise  to  pay  to  S.,  or  order, 
•six  hundred  pounds,  for  value  received  in  stock  on  account  of  the 
London  and  Birmingham  Iron  and  Hardware  Company,  Limited," 
-etc.,  and  was  signed,  "James  Melrose,  G.  N.  Wood,  John  Harris, 
Directors,"  and  countersigned,  "  Edwin  Guess,  Secretary,"  —  it  was 
Jield,  in  the  Court  of  Exchequer  Chamber,  that  the  signers  were  not 
liable,  though  the  court  disclaimed  any  intention  of  throwing  any 
■doubt  upon  the  rule  that  an  agent  putting  his  name  to  a  mercantile 
instrument  is  liable  as  principal,  unless  the  instrument  distinctly 

•  Healey  v.  Story,  3  Ex.  3 ;  Brad-  Talbot,  16  Mass.  461 ;  g.  c.  8  Am.  Dec. 

lee  V.  Boston    Glass    Co.,    16   Pick.  146;  Tucker  Man.  Co.  ti.  Fairbanks, 

(Mass.)  347 ;  Dow  v.  Moore,  47  N.  H.  98  Mass.  101 ;  Draper  v.  Massachu- 

419;  Haskell  v.  Cornish,  13  Cal.  45;  setts  &c.  Co.,  5  Allen  (Mass.),  338. 

Andrews  v.  Estes,  11  Me.  267 ;  s.  c.  26  Contra,  Morell  v.  Codding,  4  Allen 

Am.  Dec.  521.    The  contrary,  decided  (Mass.),  403. 

in  M'Calla  v.  Eigg,  3  A.  K.  Marsh,  '  Nobleboro  «.  Clark,  68  Me.  87,  93; 

<Ky.)  259,  would  seem  to  be  without  s.  c.  28  Am.  Eep.  22 ;  Simpson  v.  Gar- 

the  support  of  other  authority.  land,  72  Me.  40 ;  s.  c.  39  Am.  Eep.  297 ; 

'  Sheldon,  J.,  in  Northwestern  Dis-  Lanison  &c.  Co.  v.  Eussell,  112  Mass. 

-tilling  Co.  V.  Brant,  69  111.  658 ;  s.  c.  387 ;  Chipman  v.  Foster,   119  Mass. 

18  Am.  Eep.  631;  Wilks  „.  Back,  2  189. 

East,  142 ;  Mussey  v.  Scott,  7  Cush.  '  Aggs  v.  Nicholson,  1  Hurlst.  &  N. 

'(Mass.)  215;  «.  c.  54  Am.  Dec.  719.  165.    See  also  Allen  v.  Sea  &c.  Assur. 

'  Atkins  V.  Brown,  59  Me.  90 ;  Sher-  Co.,  9  O.  B.  574. 
idan  v.  Carpenter,  61  Me.  83 ;  Winship  *  Alexander  v.  Sizer,  L.  E.  4  Ex. 

V.  Smith,  61  Me.  118,  121 ;  Ballou  v.  102.    Cleasby,  B.,  dissented. 
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«hows  that  he  signs  as  agent.  They  did  not  mean  to  break  in  upon 
the  rdle,  verba  fortius  accipiuntur  contra  proferentem}  So,  where  the 
obligation  ran:  "  I  promise  to  pay,"  and  was  signed,  '^ pro  C.  D.,  A.  B.," 
it  was  held  to  be  the  note  of  C.  D.,  and  not  of  A.  B.'  So,  where  a  note 
•of  like  tenor  was  signed  "A.  B.,  agent  for  C.  D.,"  it  was  held  to  be  the 
note  of  C.  D.'  So,  a  note  signed  by  the  directors  of  the  company 
-and  running,  "the  subscribers,  for  Carmel  Cheese  Manufacturing 
■Co.,  promise  to  pay," —  was  held  to  be  the  obligation  of  the  company, 
and  not  the  personal  obligation  of  the  directors.*  A  deed  stated 
"that  the  inhabitants  of  the  town  of  N.  conveyed  to  John  L.  Clark  a 
■certain  tract  of  land,  in  witness  whereof  they,  "by  the  hand  of  J. 
Arad  Hatch,  hereunto  duly  authorized,  ....  have  set  their  seal, 
:and  the  said  Hatch  has  hereunto  subscribed  his  name."  The  ac- 
knowledgment recited:  "Personally  appeared  J.  Arad  Hatch,  as 
-agent  of  the  town  of  N."  It  was  held  that  this  was  the  deed  of  the 
inhabitants  of  the  town. ' 

§  5148.  Further  Illustrations  and  Qualifications.  —  Another 
Ilnglish  court  has  manifested  a  commendable  disposition  to  give 
■effect  to  the  real  and  obvious  intent  of  the  parties  to  such  an  instru- 
ment, and  to  proceed  in  accord  with  the  liberal  provisions  of  the  last 
expression  of  Parliament  upon  this  subject,*  as  distinguished  from 
the  technical  requirements  of  a  former  statute  of  that  country.'  In 
the  case  referred  to*  the  form  of  the  note  was:  — 

"  On  demand,  I  promise  to  pay  Messrs.  Alexander  &  Co.,  or  order,  the  sum 
of  one  thousand  five  hundred  pounds,  with  legal  interest  thereon  until  paid, 
value  received,  the  16th  of  August,  1865. 

"  For  Mistley,  Thorpe,  and  Walton  Railway  Company. 

"  John  Sizeb,  Secretary." 

Although  the  secretary  had  signed  this  note  at  a  meeting  of  the 
directors  of  the  company  authorizing  him  to  do  so,  and  the  company 

*  Lindus  v.  Melrose,  2  Hurlst.  &  *  Simpson  v.  Garland,  72  Me.  40; 

II.  293.  «.  c.  39  Am.  Rep.  297. 

'  Lon,|  V.  Colburn,  11  Mass.  97 ;  ^  Nobleboro  v.  Olark,  68  Me.  87  ; 

-s.  c.  6  Axa.  Dec.  160.     See  note  to  this  «.  c.  28  Am.  Rep.  22. 
case  for  authorities  to  the  effect  that,  *  Companies   Act    1862   (25    &  26 

if  the  instrument  appear  to  be  exe-  Vict.,  ch.  89),  §  47. 
cuted  in  the  name  of  the  principal,  '  Joint-stock  Companies  Registra- 

the  form  of  words  used  is  not  mate-  tion  Act  of  1844  (7  &  8  Vict.,  ch.  110) 

rial.  §  45. 

»  Ballou  V.  Talbot,  16  Mass.  461 ;  »  Alexander  v.  Sizer,  L.  R.  4  Ex. 

t.  c.  8  Am.  Dec.  146,  102. 
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had  received  the  benefit  of  the  money  advanced,  the  plaintiffs 
sought  in  this  action  to  recover  the  amount  of  the  note  from  the 
secretary  personally,  as  in  the  special  act  under  which  the  company 
was  incorporated  there  was  nothing  which  conferred  on  the  directors 
any  power  to  bind  the  company  by  bills  and  notes.  Upon  these 
facts  Kelly,  C.  B.,  said:  "Looking  at  the  terms  of  the  note  itself,  it 
seems  to  me  that  it  does  not,  on  its  face,  purport  to  be  a  personal 
contract.  If  it  had  been  so,  and  had  been  made  on  some  considera- 
tion moving  towards  him  personally,  it  would  have  been  signed 
'  John  Sizer,'  and  no  more.  But  we  find  that,  although  in  the  body 
of  it  the  personal  pronoun  '  I'  is  used,  it  is  signed  'John  Sizer,  sec- 
retary,' for  the  company.  Unless  intended  to  be  the  company's 
note,  and  not  his  own,  it  is  diflScult  to  see  why  it  was  signed  as  '  sec- 
retary '  at  all,  or  why  the  company's  name  was  introduced  into  it. 
I  have  no  doubt  it  was  signed  by  the  defendant  only  as  secretary 
and  was  intended  as  the  note  of  the  company.  But  then  it  is  said 
we  cannot  treat  it  in  this  light,  the  company  having  no  power,  under 
their  acts,  to  make  promissory  notes;  and  our  attention  is  directed 
to  the  fact  that  it  is  framed  in  the  singular  number.  But  no  other 
form  would  have  been  more  appropriate.  The  ordinary  bank  notes 
of  the  bank  of  England  are  exactly  in  the  same  form,  with  the  ex- 
ception that  the  person  signing  them  adds  no  description  to  his 
name.  Yet  it  has  never  been  supposed  that  he  would  be  personally 
liable.  Here,  not  only  is  the  note  in  the  same  form  (both  being 
framed  in  the  singular  number),  but  the  signature  has  appended  to 
it  the  word  '  secretary,'  showing,  in  my  opinion,  still  more  clearly, 
that  the  note  was  the  company's  note,  and  intended  to  bind  them 
alone." '  In  an  American  case  where  the  judges  found  it  impossible 
to  rise  to  the  level  of  common  sense  and  justice,  a  promissory  note- 
ran  in  the  following  language:  — 

"April  1st,  1858.  One  year  after  date,  for  value  received,  we,  as  trustees  of 
the  Summerfleld  M.  E.  Church,  for  and  in  behalf  of  the  said  church,  promise 
to  pay  Diana  Taylor  the  sum  of  $1,545,  with  interest,  etc. 

"  Geokge  F.  Austin, 
"Edwakd  Emeby, 
"M.  Steevee, 
"  W.  A.  Chapman, 
"  E.  P.  Elmore, 
"Trustees  Summerfleld  M.  E.  Church." 

•  The  above  opinion  was  concurred      thought  that  it  might  be  fairly  con- 
in  by  Pigott,  B. ;  but  Cleasby,  B.,      tended  that  the  defendant  assumed  a. 
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It  was  held,  in  an  action  against  the  trustees  upon  this  note:  1. 
That  unless  the  note  bound  the  church  it  bound  the  trustees  per- 
sonally; 2.  That  it  did  not  bind  the  church,  and  therefore  it  did 
bind  the  trustees  personally.  Although  the  note  was  signed  by  the 
trustees,  who,  it  would  seem,  were  themselves  the  corporation,  yet, 
as  these  same  trustees  had  not,  at  a  preceding  meeting,  duly  called 
in  accordance  with  the  governing  statute,  passed  a  resolution  direct- 
ing themselves  to  sign  and  execute  the  note,  it  was  not  the  corporate 
act;  and  not  being  the  corporate  act,  it  was  their  own  act,  and 
bound  them  personally.' 

§  6149.  Notes  Executed  in  the  Name  of  the  Corporation 
and  Signed  by  the  Agent  Officially. — When,  la  the  body  of 
the  note,  the  corporation  is  set  out  as  the  party  promising  to 
pay,  there  can  generally  be  little  doubt  that  the  parties  exe- 
cuting suchi  note  do  so  in  the  capacity  of  agents,  although 
there  be  no  addition  to  their  names  to  denote  their  official 
capacity.  It  was  so  held  in  a  case  arising  upon  a  note  of  the 
following  form: — 

"Three  months  after  date,  the  Ocean  Mining  Company  promise  to  pay  to 
W.  G.  Bright,  or  order,  one  thousand  dollars,  for  value  received,  with  interest 
at  the  rate  of  two  per  cent  per  month. 

'James  Haetbr,  Trustee, 
S.N.  Stkanahan."' 

A  fortiori,  a  note  similar  to  the  above  will  be  held  not  to  be 
the  personal  note  of  the  signer,  where  his  official  capacity 
appears  in  the  signature.     Thus,  in  a  case  where  the  note, 

personal  liability  in  signing  as  he  did.  *  Such,  in  substance,  was  the  rea- 
However,  he  was  not  sufficiently  con-  soning  of  the  court :  Dennison  v. 
firmed  in  this  opinion  to  differ  with  Austin,  15  Wis.  334,  836.  See  also 
the  rest  of  the  court.  The  opinion  of  Fredendall  v.  Taylor,  23  Wis.  538 ; 
the  majority  of  the  court  is  fortified  «.  c.  99  Am.  Dec.  203,  where  the  pre- 
by  a  remark  of  Crompton,  J.,  in  Lin-  ceding  case  is  cited, 
dus  V.  Melrose,  3  Hurlst.  &  N.  177,  ^  Shaver  v.  Ocean  Mining  Co.,  21 
178.  See  also  the  liberal  construction  Cal.  45 ;  Commercial  Bank  v.  New- 
adopted  in  Okell  v.  Charles,  84  L.  T.  port  Man.  Co.,  1  B.  Mon.  (Ky.)  13; 
(n.  s.)  822.  Compare  Hall  v.  Smith,  s.  c.  35  Am.  Dec.  171 ;  Shotwell  v. 
2  Dowl.  &  Ey.  584,  and  Exparte  Buck-  M'Kown,  5  N.  J.  L.  828.  See  also 
ley,  14  Mees.  &  W.  469.  Compare  Yowell  v.  Dodd,  3  Bush  (Ky.),  581; 
Bank  of  British  North  America  v.  s.  e.  96  Am.  Dec.  256;  Whitney  v. 
Hooper,  5  Gray  (Mass.),  567;  a.  c.  66  Stow,  111  Mass.  368. 
Am.  Dec.  390;  ante,  §  5137. 
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although  executed  in  form  to  bind  the  company,  was  held  not 
to  be  the  note  of  the  company  because  executed  in  respect  to 
a  matter  having  no  relation  to  the  corporate  business,  and  in 
which  the  corporation  had  no  interest,  such  note  was  not  per- 
sonally binding  upon  the  officer  executing  it,  although  void 
as  against  the  company.^ 

§  6150.  Forms  of  Checks  and  Drafts  Importing:  Corpo- 
rate liiabillty. —  It  is  said  in  Massachusetts  that  "the  court 
has  always  laid  hold  of  any  indication  on  the  face  of  the 
paper,  however  informally  expressed,  to  enable  it  to  carry  out 
the  intentions  of  the  parties."*  Accordingly,  where  a  bank 
check,  having  the  words  "^tna  Mills"  printed  on  the  left- 
hand  margin,  was  given  for  a  debt  due  from  the  mills,  signed 
"I.  D.  Farnsworth,  Treasurer,"  it  was  held  that  this  was  the 
check  of  the  mills,  and  not  of  I.  D.  Farnsworth.* 


^> 


§  5151.  Notes  and  Bills  Made  to  Order  of  Treasurer,  Cash- 
ier, etc.  —  Turning  the  question  around,  we  find  that  it  has  been 
held  that  where  a  promissory  note  is  made  payable  to  the  order 
of  the  treasurer  of  a  company  named,  e.  g.,  "  to  the  order  of 
C.  W.  S.,  Treasurer  of  the  I.  M.  B.  Company,"  this  imports 
that  the  obligation  is  to  pay  to  the  company  and  not  to  the 
treasurer  individually;  and  accordingly,  that  the  maker  of 
the  note,  in  an  action  thereon  by  the  corporation,  is  estopped 
by  his  contract,  under  a  well-known  rule,*  from  alleging  the 
non-existence  of  the  corporation  at  the  date  of  the  execution 
of  the  note.'  So,  where  a  bill  was  drawn  in  favor  of  "  J.  H. 
Lothrop,  'Cashier,"  or  order,  it  was  held  to  be  drawn  in  favor 
of  the  bank  of  which  he  was  cashier.*     But  it  should  be  borne 

'  Hall  V.  Orandall,   29  Oal.   567 ;  Mass.  561,  562 ;  s.c.8  Am.  Rep.  360, 

g.  c.  89  Am.  Dec.  64 ;  Hall  v.  Auburn  opinion  by  Gray,  J. 
Tump.    Co.,    27   Oal.    255;    a.  c.  87  •  Carpenter «.  Farnsworth,  supra. 

Am.  Dec.  75.    For  further  discussion  *  Post,  eh.  184. 

of  the  plaintiff's  remedy  in  cases  like  '  Vater  v.  Lewis,  36  Ind.  288 ;  s.  c. 

the  foregoing,  see  Lander  v.  Castro,  10  Am.  Eep.  29.    Compare  Jones  v. 

43  Cal.  497,  where  the  principle  of  Cincinnati  Type  Foundry  Co.,  14  Ind. 

this  decision  is  reaffirmed.  89 ;  Meikel  v.  German  Savings  Fund 

•  Carpenter   v.    Farnsworth,    106  Society,  16  Ind.  181. 

•  Wright  V.  Boyd,  3  Barb.  (N.  Y.)  523. 
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in  mind  that  a  different  rule  has  sprung  up,  in  respect  of 
bank  cashiers,  from  that  which  is  frequently  applied  in  the 
case  of  other  corporate  agents.' 

§  5152.  Forma  Importlngr  Personal  Liability. — Where  the 
makers  of  a  promissory  note  had  described  themselves,  in  the  body 
of  the  note,  as  directors  of  a  certain  turnpike  road,  and  the  note 
read,  "  One  year  after  date,  we  or  either  of  us,  as  directors,"  etc., 
"promise  to  pay,"  to  which  each  signed  his  individual  name,  it 
was  held  that  each  was  individually  liable,  and  that,  in  the  absence 
of  an  averment  of  fraud  or  mistake,  the  makers  could  not  be  per 
mitted  to  show  an  intention  on  their  part  not  to  bind  themselves 
individually .*  In  another  case  of  a  promissory  note  the  language 
was,  "  I  promise  to  pay,"  etc.,  and  the  note  was  signed,  "  Edward  K- 
CoUins,  Agent."  The  defense  was  that  the  payee  had  notice  of  the 
agency  of  the  maker,  and  that  he  was  not  liable  individually  upon 
the  note.  But  the  court  held  that  parol  evidence  was  not  admissible 
for  that  purpose,  and  that  Collins  was  personally  liable  upon  the 
note.'  Where  a  promissory  note  ran,  "  I  promise  to  pay  to  the  order 
of  S.  &  Co.,"  etc.,  and  was  signed,  "  John  T.  Hull,  Treas.  St.  Paul's 
Parish,"  —  it  was  held  to  be  the  individual  note  of  John  T.  Hull.* 
In  another  case  the  note  ran,  "  One  year  after  date  I  promise  to  pay," 
etc.,  and  was  signed  by  three  persons  with  the  addition,  "  as  trustees 
of  the  First  Universalist  Society,"  and  a  blank  was  left  above  these 
words  for  the  signature  of  a  fourth  trustee,  and  the  note  was  delivered 
to  the  payee  to  obtain  that  signature,  which  he  did,  but  after  tear- 
ing ofiF,  without  the  knowledge  of  such  fourth  trustee,  the  descriptive 
words, — it  was  held  that  the  makers  would  have  been  personally 
liable  on  the  note  if  the  descriptive  words  had  not  been  torn  off,  and 
therefore  that  the  tearing  of  them  off  was  not  a  material  alteration 
of  the  note,  such  as  discharged  the  fourth  trustee.'  The  trustees  of 
a  religious  society  gave  a  promissory  note  for  a  debt  of  the  church, 
in  the  following  form:  "$600.  Chicago,  May  17,  1870.  One  year 
after  date,  we,  the  trustees  of  the  Seventh  Presbyterian  Church, 

'  See  Barney  V.  Newcome,  9  Gush,  Co.,  17  Ohio  St.  215;  «.  c.  93  Am. 

(Mass.)  46;  Baldwin  v.  Bank  of  New-  Dec.  612. 

bury,  1  Wall.  (U.  S.)  234;  ante,  §§  *  Sturdivant  v.  Hull,  59  Me.  172; 

4771,  4802.  «.  c.  8  Am.  Rep.  409. 

»  Titus    V.    Kyle,    10    Ohio    St.  '  Burlingame  v.  Brewster,  79  111. 

444.  515 ;  s.  c.  22  Am.  Rep.  177 ;  Scott,  0.  J., 

*  Collins   V.   Buckeye   State   Ins.  and  Sheldon,  J.,  dissenting. 
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promise  to  pay  to  the  order  of  H.  G.  Powers,  six  hundred  dollars, 
value  received,  with  interest  at  six  per  cent  per  annum.  A.  H. 
Briggs,  Louis  B.  Kelley,  John  Corbett,  P.  D.  Marshall,  Trustees." 
In  an  action  on  this  note,  evidence  was  given  over  the  objection  of 
the  plaintiff,  showing  that  the  defendants  were  trustees  of  the  Pres- 
byterian church  named  therein,  and  that  the  note  was  given  for  the 
difference  in  value  between  church  organs  which  they  had  exchanged. 
The  court  ruled  (reversing  the  judgment  below)  that  the  plaintiff 
was  entitled  to  judgment  against  the  individual  trustees.' 

§  5153.  Forms  In  Whicli  the  Words  "  Jointly  and  Sever- 
ally "  liave  been  Held  to  Import  a  Personal  Lilability.  —  Under 
this  head  the  form  of  the  note  was  thus:  — 

"  On  demand,  we  jointly  and  severally  promise  to  pay  to  Mr.  Edward 
Healey,  or  order,  the  sum  of  250  I.,  value  received,  for  and  on  behalf  of  the 
Wesleyan  Newspaper  Association. 

The  words  "jointly  and  severally  "  were  held  to  import  a  personal 
promise  to  pay  by  the  signers,  who  were  accordingly  held  liable  to 
the  plaintiff  on  the  note.^  It  will  be  observed  that  no  effect  what- 
ever was  attributed  to  the  words  "for  and  on  behalf  of  the  Wesleyan 
Newspaper  Association,"  which  ordinarily  would  be  amply  sufficient 
to  indicate  that  the  note  was  not  the  personal  undertaking  of  the 
signers.*  In  another  case  the  form  was:  "  We,  the  directors  of  the 
Royal  Bank  of  Australia,  for  ourselves  and  the  other  shareholders 
of  this  company,  jointly  and  severally  promise  to  pay  ....  for  value 
received,  on  account  of  the  company,"  the  makers   signing  their 

>  Powers  V.  Briggs,  79  111.  493 ;  g.  c.  N.  Y.  208 ;  De  Witt  v.  Walton,  9  N.  Y. 

22  Am.  Eep.  175.     Compare    Lead-  571;   Savage  v.  Rix,   9  N.   H.  263; 

bitter  v.  Farrow,  5  Maule  &  S.  345 ;  Tucker  Man.   Co.   v.    Fairbanks;   98 

Bradlee  v.  Boston  Glass  Co.,  16  Pick.  Mass.  101. 

(Mass.)  347,  350,    See  also  Morell  ii.  '  Healey  v.  Story,  3  Ex.  3 ;  s.  c. 

Codding,  4  Allen  (Mass.),  403;  Leach  Thomp.  Off.  Corp.  24.     See  to    the 

«.  Blow,  8  Smedes&  M.  (Miss.)  221;  same  effect  Botcomley  v.   Fisher,   1 

Chick  V.  Trevett,  20  Me.  462;  s.  c.  37  Hurlst.  &  C.  211 ;  31  L.  J.  Ex.  417. 

Am.  Dec.  68;  Fogg  v.  Virgin,  19  Me.  '  Dutton  v.  Marsh,  L.  R.  6  Q.  B. 

S52;  «.  c.  36  Am.  Dec.  757;   Sturdi-  361,364;  Lindus  t;.  Melrose,  2  Hurlst. 

vant  V.  Hull,  59  Me.  172 ;  g.  c.  8  Am.  &  N.  293 ;  s.  c.  3  Hurlst.  &  N.  177 ;  27 

Rep.  409 ;  Barker  v.  Mechanics'  Ins.  L.  J.  Ex.  326 ;  Forbes  v.  Marshall,  11 

Co.,  3  Wend.  (N.  Y.)  94;  g.  c.  20  Am.  Ex.  166;  Aggs  v.  Nicholson,  1  Hurlst. 

Dec.  664;  Hills  v.  Bannister,  8  Cow.  &  N.  165;  Haskell  v.  Cornish,  13  Cal. 

(N.  Y.)   31;  Moss  v.  Livingston,  4  45. 
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names  with  the  addition  of  "  directors."  In  a  suit  against  one 
of  the  signers,  Pollock,  C.  B.,  said:  "  It  would  he  a,  fraud  upon  some 
one  if  such  a  note  were  allowed  to  be  proved  against  the  funds  of 
the  company."  And  per  Alderson,  B.:  "  In  the  present  case  the  de- 
fendant is  not  sued  for  a  debt  due  by  him  as  a  member  of  the  com- 
pany, but  for  the  recovery  of  a  debt  for  which  he  is  personally  and 
individually  responsible,  and  for  which  he  would  be  equally  so  if  no 
company  existed.  He  may  have  made  this  note  for  the  accommo- 
dation of  the  company." '  The  same  form  of  note  has  been  the 
subject  of  adjudication  in  this  country.  In  one  case,  the  language 
used  in  the  note  was:  "For  value  received,  we,  the  subscribers, 
jointly  and  severally,  promise  to  pay,  etc.,  for  the  Boston  Glass 
Manufactory,"  etc.  The  makers  signed  their  names  without  any- 
addition  whatever  to  indicate  their  ofiBce  or  the  capacity  in  which 
they  acted.  Shaw,  C.  J.,  held  that  the  words  jointly  and  severally 
were  quite  decisive  of  the  individual  and  exclusive  liability  of  the 
makers.  In  an  action,  therefore,  upon  this  note  against  the  Boston 
Glass  Company,  the  plaintiffs  were  nonsuited.*  In  like  manner,  the 
following  form  was  held  to  bind  the  subscribers  personally:  "For 
value  received  we  jointly  and  severally  promise  to  pay  Stephen  Savage, 
in  oflScial  capacity,  twenty  dollars,"  etc.  This  was  signed  by  three 
individuals  with  the  addition  of  "  Whitefield  Road  Committee." 
This  was  construed  as  above  stated,  because  it  nowhere  purported 
to  contain  the  promise  of  the  town.' 

§  5154.  Acceptance  by  Agent  in  his  Own  Name.  —  Some  of 
the  courts  hold  that,  where  the  acceptance  is  by  an  agent, 
other  than  a  bank  cashier,  in  his  own  name,  with  the  addi- 
tion of  the  word,  "agent,"  etc.,  the  agent  is  personally  bound. 
Thus,  the  drawee  of  a  bill  of  exchange  drawn  by  the  Kana- 
wha &  Ohio  Coal  Company,  was  described  as  "John  A.  Rob- 
inson, Agent,"  and  it  was  accepted  by  him  as  "  John  A. 

'  Penkivil  v.  Connell,  5  Ex.  381.  Trask   o.  Eoberts,  1  B.  Mon.  (Ky.) 

In  Maclae  v.  Sutherland,  3  El.  &  Bl.  201 ;  and  compare  Eice  v.   Gove,  22 

1,  37,  the  form  of  the  note  was  iden-  Pick.  (Mass.)  158 ;  8.  c.  33  Am.  Dec. 

tical  with  the  above  and  the  preced-  724. 
ing  decision  was  explicitly  reaffirmed.  '  Savage  v.  Kix,  9  N.  H.  263.    See 

*  Bladlee  v.   Boston  Glass  Manu-  also  Weare  v.  Gove,  44  N.  H.  196; 

factory,  16  Pick.    (Mass.)  347;  s.  c.  s.  c.  Thomp.  Off.  Corp.  9. 
Thomp.    Off.    Corp.    25.      See    also 
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Robinson,  Agent  K.  &  0.  C.  Co."  It  was  held  that  the  accept- 
ance was  the  personal  obligation  of  John  A.  Robinson,  and 
that,  in  a  suit  upon  the  acceptance  by  an  indorsee  against 
him,  parol  evidence  was  not  admissible,  in  the  absence  of 
fraud,  accident,  or  mistake,  to  show  that  the  defendant 
intended  to  bind  the  drawer  as  his  principal,  and  that  this 
was  known  to  the  plaintiff  when  it  acquired  the  paper.* 
This  rule  is  adhered  to  in  some  jurisdictions,  for  the  sake  of 
precision  in  the  use  of  language,  and  of  securing  that  cer- 
tainty in  negotiable  paper  which  is  so  necessary  to  commer- 
cial transactions.^  But  the  propriety  of  a  rule  of  law  which 
is  opposed  to  ordinary  business  habits,  and  which  leads  to 
constant  injustice,  may  well  be  questioned.  The  better  opin- 
ion is  that  which  lets  in  parol  evidence  to  explain  an  accept- 
ance which  is  ambiguous  on  its  face.^  This  conclusion  would 
seem  to  be  unavoidably  sound,  in  view  of  the  rule  of  law 
that  a  bill  of  exchange  may  be  accepted  orally,  unless  there 
is  a  statute  requiring  its  acceptance  to  be  in  writing,* — for 
there  can  certainly  be  no  great  precision  or  certainty  in  an 
oral  acceptance. 


'  Eobinson    v.    Kanawha    Valley  himself  of  it  afterwards,  when  it  does 

Bank,  44  Ohio  St.  441 ;  s.  c.  58  Am.  come  to  his  knowledge.     Spaulding 

Eep.  829.  V.  Andrews,  48  Pa.  St.  411.    Even  the 

'  See  Thomas  v.  Bishop,  2  Strange,  validity  of  a  parol  promise  to  accept  an 
955 ;  Barker  v.  Mechanics'  Fire  Ins.  existing  or  non-existing  bill  of  ex- 
Co.,  3  Wend.  (N.  Y.)  94;  s.  c.  20  Am.  change  has  been  maintained.  Nelson 
Dec.  664;  Daniell  Neg.  Insts.,  §  300.  v.  First  Nat.  Bank,  48  111.  36;  s.  c.  95 

'  Gallagher  v.  Black,  44  Me.  99;  Am.  Dec.  510.    But  see  Bank  of  Ire- 

Shackelford  «.  Hooker,  54  Miss.  716;  land  v.  Archer,  11  Mees.  &  W.  383, 

Lamon  v.  French,  25  Wis.  37.    And  385.    As  to  parol  promises  to  accept 

see  Missouri  cases  elsewhere  cited.  a   bill  thereafter  to  be  drawn,   see 

*  Jarvis  v.  Wilson,  46  Conn.  90;  Ooolidge  v.  Payson,  2  Wheat.  (U.  S.) 
s.  G.  33  Am.  Eep.  18;  Dunavan  v.  66;  Oassel  ti.  Dows,  1  Blatchf.  (U.  S.) 
Flynn,  118  Mass.  537,  539;  Spaulding  335;  Carnegie  v.  Morrison,  2  Met. 
V.  Andrews,  48  Pa.  St.  411 ;  Story  on  (Mass.)  381 ;  Franklin  Bank  v.  Lynch, 
Bills,  §§  242,  243,  246;  Edwards  on  52  Md.  270;  s.  c.  36  Am.  Rep.  375; 
BUls,  409;  1  Parsons  on  Contracts,  First  Nat.  Bank  «.  Clark,  61  Md.  400 ; 
267.  If  a  bill  with  a  parol  acceptance  s.  c.  48  Am.  Kep.  114 ;  Bissell  «. 
comes  into  the  hands  of  a  party  who  Lewis,  4  Mich.  450 ;  Cook  v.  Bald- 
does  not  know  of  the  acceptance  at  win,  120  Mass.  317 ;  s.  c.  21  Am.  Rep. 
the  time,  he  may  nevertheless  avail  517. 
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§  5155.  Acceptance  by  a  Bank  Cashier.  —  "To  this  rule," 
says  Minshall,  J.,  "  usage  Las  established  an  apparent  excep- 
tion, in  the  instance  where  a  bill  is  drawn  or  accepted  by  the 
cashier  of  a  bank.  But  it  is  rather  apparent  than  real;  since 
the  custom  by  which  a  cashier  represents  his  bank  in  such 
matters,  by  simply  signing  his  own  name,  is  so  general  that 
the  practice  has  reduced  the  custom  to  the  certainty  of  a  law; 
as  it  is  everywhere  understood  that,  in  such  cases,  whether  he 
describes  himself  as  cashier  or  not,  he  is  an  alter  ego  of  the  bank* 
His  signature  is  a  recognized  mode  in  which  a  bank  may  be» 
come  a  party  to  commercial  paper;  and  the  obligation  so  created 
is  that  of  the  bank,  and  not  that  of  the  cashier."*  Thus,  a 
check  has  been  held  to  be  properly  accepted,  or  "  certified  "  as  it 
is  called,  by  the  cashier  writing  across  its  face,  "  Good  — 
C.  H.  Smith,  Cashier"  ;^  and,  on  principle,  it  would  seem  that 
a  bill  of  exchange  addressed  to  a  bank  would  be  accepted  by 
the  bank,  by  the  cashier  writing  his  name  and  official  posi- 
tion thereon.  At  least  it  was  held  that  a  bill  addressed  to 
"  John  A.  Welles,  Cashier  Farmers'  and  Mechanics'  Bank  of 
Michigan,"  and  accepted  by  writing  across  the  face  thereof, 
"Accepted,  John  A.  Welles,  Cashier,"  was  drawn  upon,  and 
accepted  by  the  bank,  and  not  by  Welles  in  his  individual 
capacity.'  It  may  be  added  to  this  that  in  a  usage  so  constant 
that  its  disturbance  by  judicial  decisions  would  be  very  inju- 
rious to  commerce  and  to  private  right,  is  found  the  practice 
on  the  part  of  the  financial  officers  of  other  corporations,  of 
signing  and  accepting  commercial  paper  for  the  corporation 
in  the  same  way;  and  it  is  to  be  observed  of  decisions  like 
those  cited  in  the  preceding  section,  that  decisions  which  do  not 
conform  to  commercial  usages  are  mischievous  and  unjust. 

§  5156.  Personal  Liability  of  Agent  as  Acceptor  of  Bills  of 

Sxchang-e. — No  one  can  be  liable  as  acceptor  but  the  real 
drawee  unless  he  be  an  acceptor  for  honor.*   The  material  ques- 

'  Eobinson  v.  Kanawha  Bank,  44  Ohio  St.  441 ;  s.  c.  58  Am.  St.  Rep.  829, 832. 
'  Merchants'  Bank  v.  State  Bank,         '  Farmers'  &c.  Bank  v.  Troy  City 
10 Wall.  (U.  S.)  604.  Bank,  1  Doug.  (Mich.)  457. 

*  Byles  on  Bills,  27. 
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tion,  therefore,  in  testing  the  liability  of  the  agent  is,  who  is 
the  drawee?^  As  stated  by  Kelly,  0.  B. :  "  The  acceptor,  though 
he  may  purport  to  accept  in  some  manner  limitinghis  personal 
liability,  becomes  liable  if  he  does  accept.  He  cannot  vary 
or  limit  his  liability  on  the  contract;  and  by  his  acceptance  of 
the  bill  which  is  addressed  to  him,  it  becomes  his  contract, 
and  words  of  mere  description  or  qualification  are  not  enough, 
according  to  the  usage  of  merchants,  to  exonerate  him.  If  ex- 
press words  of  exclusion  were  to  be  used,  the  result  might  be 
different,  but  then  the  acceptance  would  in  fact  be  no  acceptance 
at  all.  Bills  of  exchange  are  all  drawn  on  the  intended  ac- 
ceptor, in  a  personal  character;  and  if  he  accept  them  he  must 
be  held  to  have  done  so  in  that  character,  and  will  be  held  liable, 
no  matter  what  words  of  mere  description  may  be  added  to  his 
name."  ^  The  foregoing  extract  summarizes  the  law  upon  this 
subject  as  carefully  and  compactly  as  possible.  To  illustrate: 
A  draft  drawn  upon  "E.  T.  Loring,  Agent,"  and  accepted  by 
him  in  the  same  form,  was  held  to  bind  the  acceptor  person- 
ally, although  the  draft  was  headed,  "  Office  of  Portage  Lake 
Manufacturing  Company,"  and  below  was  printed,  "  E.  T. 
Loring,  Agent,"  in  very  conspicuous  type.'  The  same  is  true 
in  the  case  of  a  bill  addressed  to  "  John  R.  Livingston,  Presi- 
dent Eosedale  M'ng  Co.,"  and  accepted  in  the  same  form.* 
So  also  of  a  draft  accepted  in  this  form:  "Accepted,  John  P. 
Lord,  Treasurer  Neuvitas  M.  Co."^  But  the  authority  of 
other  cases  in  this  country  is  directly  contrary  to  the  forego- 
ing.     Thus,  a  bill  addressed  to  "  Noyes  Darling,  Agent  of  the 

'  Daniell  Neg.  Insts.,  §  412.  upon  such  acceptance,  the  acceptor 

'  Alexander  v.  Sizer,  L.  E.  4  Ex.  may  discharge  himself  by   showing 

102,  105.  that  he  accepted  as  agent,  and  by 

'  Slawson     v.     Loring,    5    Allen  authority  of  the  company,  and  that 

(Mass.),  340;  s.  c.  81  Am.  Dec.  750.  the  plaintiff  was    aware  of  the  fact 

See  also  Tassey  v.  Church,  4  Watts  &  at    the    time   of    taking    the  draft. 

S.  (Pa.)  346.  This  rule  is  to  be  commended.    By 

*  Moss  V.  Livingston,  4  N.  Y.  208.  this    means,   the  strictness  of  legal 

'  Bruce  v.  Lord,  1  Hilt.  (N.  Y.)  forms  is  maintained,  while  the  hard- 

247.    But  this  liability,  according  to  ship  which  would  frequently  result 

the  rule  prevailing  in   similar  cases  from  the  technical  construction  of  the 

in  New  York,  and  some  other  States,  language    used,    is    tempered.      See 

is   only  prima  facie.      In  an  action  Lazarus  v.  Shearer,  2  Ala.  718. 
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Commission  Company,"  and  accepted  in  the  form  "Noyes 
Darling,  Agent,  C.  C,"  has  been  held  to  be  binding  upon  the 
company,  although  the  agent  received  and  applied  the  money 
to  his  own  use  without  the  knowledge  or  consent  of  his  prin- 
cipal.' A  fortiori,  if  the  drawee  be  addressed  in  the  bill  as  an 
individual  simply,  without  any  addition  implying  that  he  is 
expected  to  act  as  an  agent,  in  accepting  the  bill,  he  will 
be  personally  bound  by  his  acceptance,  although  terms  are 
used  therein  indicating  that  he  accepts  as  an  agent;  as 
where  a  bill  was  addressed,  "  To  W.  Charles,"  and  was 
accepted  in  the  form,  "  Accepted  for  the  company,  William 
Charles,  purser."'  In  view  of  the  fact  that  the  bill  was 
addressed  to  the  acceptor  personally,  and  could  therefore  be 
binding  upon  nobody  if  not  upon  this  individual,  the  court, 
having  in  mind  the  principle  ut  res  magis  valeat,  construed 
this  as  an  individual  acceptance,  saying,  "  he  must  be  taken 
to  accept  it,  as  it  was  drawn  upon  himself,  personally,  unless 
clear  and  unambiguous  words  are  used  to  exclude  his  personal 
liability."  *  Such  was  the  construction  adopted  in  an  early 
case,  although  the  drawee  was  addressed  in  form  as  an  agent. 
Thus,  in  the  case  alluded  to,^  the  bill  was  addressed,  "  To 
Humphrey  Bishop,  cashier  of  the  York  Buildings  Company, 
at  their  house  in  Winchester  Street,  London,"  and  was 
accepted  in  the  form,  "  Accepted  per  H.  Bishop."  And  so 
where  the  bill  was  addressed,  "  To  James  Diamond,  purser, 
West  Downs  Mining  Company,"  the  acceptance  being  thus, 
*  James   Diamond,  accepted  per  proc.  West   Downs  Mining 


1  Shelton  v.  Darling,  2  Conn.  435.  "  Mare  v.  Charles,  5   EI.  &    Bl. 

To  the  same  effect  see  Amison  v.  Ew-  978. 

ing,  2  Coldw.  (Tenn.)   366.    In  this  '  But  where  the  bill  was  addressed 

case    one    order    was     addressed   to  to  "  E.   0.  Hamilton,"  and  was  ac- 

"  John  O.  Ewing,"  and  two  others  to  cepted  in  this  form,  "  Empire  Mills, 

"John  0.   Ewing,  Treasurer  of  the  by  E.   0.   Hamilton,  Treas.,"  it  was 

N.  &.  N.  W.  Railroad  Company."   All  held  that  the  bill  was  binding  neither 

three  of  the  orders  were  accepted  in  upon  Hamilton  nor    the  company, 

the  following  form :  "Accepted,  pay-  Walker  v.    Bank  of    New    York,  9 

able  on  return  of  the  March  estimates,  N.  Y .  582. 

JohnO.Ewing, Treas., "andwereheld  *  Thomas  v.  Bishop,  2    Strange, 

not  binding  upon  Ewing  personally.  955. 
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Company,"  '  the  court  held  that,  as  the  address  was  such  that 
Diamond  only  could  be  bound,  this  must  be  construed  as  his 
individual  acceptance,  although  he  had  expressed  an  inten- 
tion to  bind  others  in  addition. 

§  6157.  Acceptance  by  the  President.  —  It  has  been'held 
that  where  the  president  of  a  corporation  had  been  invested 
with  the  entire  control^  of  its  business  and  the  disposition  of 
its  funds,  and  a  draft  was  drawn  upon  him  personally,  to  the 
order  of  the  cashier  of  a  national  bank,  at  which  bank  it 
was  made  payable,  and  at  which  bank  the  funds  of  the  cor- 
poration were  deposited,  and  the  draft  was  accepted  not 
by  the  drawee  personally,  but  with  the  words  "payable  at 
First  National  Bank,  Milwaukee,  Grant  Carriage  Company, 
E.  W.  Grant,  president,"  —  the  acceptance  was  tantamount 
to  a  direction  to  the  bank  to  pay  the  draft  out  of  the  funds 
of  the  corporation,  and  that  the  corporation,  after  having 
acquiesced  for  the  space  of  several  months  in  the  payment  of 
the  draft  out  of  its  funds,  became  estopped  from  maintaining 
an  action  against  the  bank  to  recover  the  amount  so  paid, 
although  the  draft  had  been  in  fact  drawn  on  account  of  an 
individual  transaction  of  the  president;  and,  the  corporation 
having  passed  into  insolvency,  its  receiver  was  estopped  in  like 


§  6158.  Indorsements  by  Bank  Cashiers.  —  A  proposition 
correlative  to  one  already  stated^  is  that  the  cashier  of  a  bank 
may  indorse  the  negotiable  securities  of  the  bank  for  the  pur- 
pose of  transferring  them,  by  signing  his  name  with  the  addi- 

'  NichoUs  V.  Diamond,  9  Ex.  154 ;  panics  Act  1862 :  Okell  v.  Charles,  34 

«.c.  24  Eng.  L.  &  Eq.  403;  2  Com.  L.  T.  (n.  s.)  822,  cited  in  Evans  on 

L.  305;  23  L.  J.  (n.  s.)  1.     Accept-  Agency,  177,  185. 
ances  by  directors  under  Stats.  7  &  8  ^  As  to  the  powers  of  the  president 

Vict.,  eh.  110,  §  45 :   Halford  v.  Cam-  when  appointed  general  manager,  see 

eron's  &c.  E.  Co.,  16  Ad.  &  El.  (n.  s.)  ante,  §  4627. 

442 ;  s.  c.  15  Jur.  335 ;  20  L.  J.  (n.  s.)  »  McLaren  v.  Milwaukee  First  Nat. 

160 ;  3  Eng.  L.  &.  Eq.  309 ;  Edwards  Bank,  76  Wis.  259 ;  s.  e.  45  N.  W.  Kep. 

V.  Cameron's  &c.  Co.,  6  Ex.  269.    Ac-  223. 
ceptances    by    directors    under    the  *  Ante,  §  4771. 

forty-seventh  section  of    the    Oom- 
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tion  of  the  word  "cashier,"  or  its  abbreviation,  and  that  such 
indorsement  will  bind  the  bank.  The  courts  have  so  held  in 
deference  to  the  known  and  established  usage  of  banks  in 
indorsing  their  negotiable  paper  by  their  cashier  in  this  way.* 
And  although  an  indorsement,  thus  made  by  the  cashier  of 
a  bank,  may  be  wrongful  as  between  him  and  the  bank,  yet, 
as  against  a  subsequent  bona  fide  purchaser  for  value,  the 
bank  will  be  bound.  Thus,  where  the  cashier  of  a  bank,  for 
the  accommodation  of  a  payee  or  prior  indorser,  indorsed  his 
name  upon  a  note  not  belonging  to  the  bank,  as  "A.  B., 
Cashier,"  it  was  held  that  the  indorsement  was  official,  and 
not  personal,  and  that  it  bound  the  bank.  The  court  pointed 
out  the  great  inconvenience  of  requiring  an  intending  pur- 
chaser of  such  paper  to  take  the  risk  of  such  an  indorsement 
being  the  personal  indorsement  of  the  cashier.*  As  the  courts 
take  judicial  notice  of  the  authority  of  cashiers  to  indorse  and 
assign  commercial  paper  for  their  banks,'  it  is  a  rule  that  an 
indorsement  made  by  the  cashier  of  a  bank,  acting  in  his 
official  capacity  for  the  bank,  is  of  itself  prima  facie  evidence 
that  he  acted  by  its  authority,  and  that  it  is  not  necessary  to 
go  beyond  the  face  of  the  instrument  and  prove  a  precedent 
authorization.* 

§  6159.  Indorsements  to  Bank  Cashiers. — So,  the  indorse- 
ment of  a  note  to  the  cashier  of  a  moneyed  corporation,  by 

•  Ante,  §4802;  Bank  of  Genesee «.  Drovers'  Bank,  14  N.  Y.    623;  s.  c. 

Patchin  Bank,  19  N.Y.  312;  s.  c.  13  69    Am.  Dec.    678;    16    N.   Y.   125; 

N.Y.  309;  Bisaellt).  First  Nat.  Bank,  Mechanics'    Banking  Asso.    d.   New 

69  Pa.  St.  415;  State  Bank  v.  Fox,  3  York  &c.  White  Lead  Co.,  35  N.  Y, 

Blatchf.  (U.  S.)   431;  Northampton  505.    See  also  Olaflin  d.  Farmers' &c. 

Bank  v.  Pepoon,ll  Mass.  288;  Folger  Bank,  36  Barb.  (N.  Y.)  540;  Cooper 

V.  Chase,  18  Pick.  (Mass.)  63;  Eobb  v.  Curtis,  30  Me.  488. 

V.  Boss  County  Bank,  41  Barb.  (N.  Y.)  '  Houghton  v.  First  Nat.  Bank,  26 

686 ;  Bank  of  New  York  v.  Muskingum  Wis.  663 ;  s.c.7  Am.  Eep.  107. 

Branch    Bank,   29    N.  Y.   619,   632;  '  Ante,  ^  4741. 

Watervliet  Bank  v.  White,  1  Denio  *  Folger  v.  Chase,  18  Pick.  (Mass.) 

(N.  Y.),  608;   Kockwell  v.  Elkhofn  63;    Burnham    v.  Webster,   19    Me. 

Bank,    13   Wis.    653;    Ballston    Spa  232;  Farrar  v.  Gilman,  19  Me.  440; 

Bank  v.  Marine  Bank,  16  Wis.  120;  s.  c.  36    Am.    Dec.   766;  Cooper   ». 

Farmers'  &c.   Bank  v.  Butchers'  &  Curtis,  30  Me.  488. 
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adding  the  word  "  cashier"  to  his  name  in  the  indorsement,  is 
a  transfer  to  the  corporation  if  such  be  the  purpose  of  the 
transaction.* 

§  6160.  When  Corporation  liiable  over  to  Accommodation 
Indorser.  —  Where  a  bank  advances  money  to  a  corporation 
upon  a  director's  becoming  security,  and  the  form  of  the 
security  is  a  promissory  note  of  the  corporation  made  payable 
to  the  order  of  one  of  its  directors,  and  indorsed  by  him  to 
the  bank,  the  transaction  is  between  the  corporation  and  the 
bank,  and  not  between  the  corporation  and  the  nominal  payee 
of  the  note.  If  the  note  goes  to  protest,  and  is  afterwards  paid 
by  the  director  who  is  the  nominal  payee  and  the  indorser, 
a  liability  accrues  against  the  corporation  for  the  amount 
paid,  in  favor  of  the  party  so  paying.* 

1  Watervliet    Bank   v.   White,   1  '  Borland  v.  Haven,  37  Fed.  Kep. 

Denio  (N.  Y.),  608.  394. 
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CHAPTER  CVIII. 

OTHER  WRITTEN  CONTRACTS. 

Section  Section 

5164.  Personal  liability  of  agent  on  5168.  Corporation  not  bound  if  not 

simple  contracts.  mentioned  in  any  way. 

6165.  Forms  held  to  be  the  obligation  5169.  Officers  liable  unless  corporation 

of  the  corporation.  mentioned. 

5166.  Forms  where    the    agent   was  5170.  Cases    of    informal    execution 

held  personally  liable.  where    the    corporation  was 

5167.  Personal  liability  of  members  held  bound. 

of  associations,  clubs,  com-     5171.  Instrument  in  the  name  of  the 
mittees,  etc.  signer,  but  signed  with  addi- 

tion designating  agency. 

§  5164.  Personal  Liability  of  Agent  on   Simple  Contracts. 

The  rules  of  construction  examined  in  the  foregoing  sec- 
tions have  a  similar  application  under  this  head.  Language 
which,  in  the  case  of  a  promissory  note  made  by  an  officer  of 
the  corporation,  would  be  held  to  imply  a  personal  obligation 
upon  the  part  of  such  person,  will  have  a  similar  effect  in 
other  simple  contracts.  Terms  which  are  ordinarily  held  to 
be  merely  descriptio  personarum  in  the  cases  hitherto  exam- 
ined, receive  the  same  construction  in  other  transactions  not 
under  seal.^  On  the  other  hand,  terms  which,  as  already 
seen,  are  recognized  as  restrictive  will  protect  the  officer  from 
personal  liability  in  cases  of  the  character  here  noticed.  Some 
relaxation  of  the  strict  rules  of  construction  applied  by  many 
courts  in  dealing  with  specialties  and  with  negotiable  instru- 
ments is,  however,  observable,  —  due  in  part  no  doubt  to  the 
rule  of  law  that  in  simple  non-negotiable  written  contracts, 
the  obligee  is  at  liberty  to  go  behind  the  form  of  the  instru- 
ment and  charge  an  undisclosed  principal  by  evidence  aliunde.^ 

1  The  rules  of  construction  in  the     these  have  been  already  noticed :  Ante, 
case  of  specialties  are  more  rigid,  and      §  5074,  et  seq. 

'  Ante,  §  5126. 
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§  5165.  Forms  Held  to  be  the  Obligration  of  the  Corporation. 

A  written  instrument  entitled,  "  Agreement  between  Enoch  Win- 
ship,  contractor,  and  the  building  committee,"  signed  by  certain 
persons,  with  the  addition,  "Trustees  of  the  new  Methodist 
church  society  and  building  committee,"  beginning,  "  I,  Enoch 
Winship,  of  Phillips,  do  hereby  agree,  covenant,  and  bargain  with 
the  trustees  and  building  committee  of  the  new  Methodist  Church 
Society  of  Phillips,"  wherein  the  parties  signing  are  mentioned  iive 
times  "as  trustees  and  building  committee,"  and  concluding  with  a 
penalty  "  to  be  recovered  by  said  trustees  for  the  use  and  benefit  of 
the  M.  E.  Church  in  Phillips,"  was  held  to  be  replete  with  evidence 
that  such  committee  acted  on  behalf  of  the  corporation/  Contracts 
are  sometimes  drawn  up  in  such  haste  that  in  one  portion  of  the  in- 
strument it  will  appear  that  the  obligation  of  the  signer  is  personal, 
and  in  another  will  be  found  language  indicating  the  contrary.  In 
such  cases  the  instrument  must  be  looked  at  as  a  whole,  and  effect 
given  to  the  contract  according  to  the  results  of  such  survey. 
The  following  is  an  instance:  "I  will  give  Mr.  Rufus  Rogers  eight 
hundred  dollars,"  etc.  "Should  we  detain  him  longer  than  Sept. 
1st  at  boom,  we  will  allow  him  seven  dollars  per  day  for  every  day 
after  Sept.  1st  that  he  is  detained  at  the  boom."  This  was  signed, 
"L.  March,  Agent  of  Fred.  Boom  Co."  This  signature,  and  the  use 
of  the  pronoun  "  we,"  were  held  to  be  inconsistent  with  the  hypothe- 
sis that  the  company  was  not  designed  to  be  held  responsible.' 

§  5166.  Forms  where  the  Agent  was  Held  Personally  Ijia- 
ble. —  In  contrast  with  this  liberality  of  construction  are  man}'  of 
the  rulings  of  the  Supreme  Judical  Court  of  Massachusetts.  Thus, 
in  a  frequently  cited  case,  a  committee  chosen  by  a  town  to  rebuild 
a  bridge  entered  into  a  contract  for  that  purpose,  in  which,  after 
describing  themselves  as  a  committee  of  such  town,  "  said  commit- 

1  WinsMp  V.  Smith,  61  Me.  118.  Pick.    (Mass.)     120;    «.    c.    34   Am. 

See  also  Haynes  v.  Hunnewell,  42  Me.  Dec.  41 ;  Guernsey  v.  Oook,  117  Mass. 

276;  Passmore  v.  Mott,  2  BiBn.  (Pa.)  548. 

201 ;  Bellinger  v.  Bentley,  4  Thomp.  &  ^  Rogers  v.  March,  33  Me.  106.    So 

C.  (N.  Y.)  71 ;  s.  c.  1  Hun  (N.  Y.),  held  in  Musser  v.  Johnson,  42  Mo.  74, 

562 ;  Vincent  v.  Chapman,  10  Gill  &  s.  c.  97  Am.  Dec.  316,  where  the  words 

J.  (Md.)  279 ;  Many  v.  Beekman Iron  "  we,"  "us,"  and  " our"  occurred  in 

Co.,  9  Paige  (N.  Y.),  188;  Eussel  v.  a  contract  signed  "  Isaac  H.  Sturgeon, 

Eeece,  2  Oar.  &  K.  669.    Agents  have  Prest.  North  Mo.  E.  E.  Co."    Ante, 

been  held  personally  liable  upon  such  §  5144.    Compare  Savage  Man  Co.  v. 

an  agreement.     Simonds  v.  Heard,  23  Worthington,  1  Gill  (Md.),  284. 
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tee"  agreed  to  pay  the  contractor  a  certain  sum  when  the  work  was 
completed.  This  agreement,  signed  by  the  contractor  and  the  com- 
mitteemen with  their  own  names  simply,  was  held  to  be  that  of  the 
subscribers  individually/  An  agreement  began,  "Understanding 
had  with  Mr.  George  A.  Guernsey,  as  between  himself  and  Mr.  J.  P. 
Cook,  president  and  representing  the  India  Company,"  etc.  Then 
followed  a  stipulation  that  the  said  Guernsey  should  devote  himself 
exclusively  to  the  interests  of  the  India  Company,  and  that  he 
should  receive  a  stipulated  sum  as  treasurer;  that  he  should  pur- 
chase a  certain  number  of  shares  of  India  stock  at  par;  that  in  case 
of  a  sale  of  stock,  the  two  persons  before  mentioned  and  a  third 
should  share  in  such  sale  proportionately  to  the  amount  of  stock 
owned  by  them;  that  on  dispensing  with  his  services  as  treasurer, 
his  stock  should,  on  certain  conditions,  be  reconveyed  to  Cook  and 
the  third  party  mentioned,  etc.  This  agreement  was  signed  in  the 
following  form:  "J.  P.  Cook,  George  A.  Guernsey."  This  was  held 
to  be  the  personal  undertaking  of  Cook,  the  opening  recital  being 
controlled  by  the  subsequent  stipulations  in  regard  to  the  transac- 
tions in  stock  in  which  only  the  parties  mentioned  could  be  inter- 
ested. The  fact  that  Cook  and  the  third  party  mentioned,  before 
they  sold  the  hundred  shares  to  Guernsey,  owned  more  than  half  of 
the  capital  stock  of  the  company,  was  allowed  to  be  shown  by  parol, 
as  tending  to  explain  the  provisions  of  the  above  contract  consist- 
ently with  the  theory  that  it  was  understood  to  be  the  personal  con- 
tract of  Cook.'  A  contract  of  transportation  which  began,  "We, 
Temple  &  Beaupre,  of  ....  ,  have  bargained,  agreed,  and  con- 
tracted with  B.  F.  Pratt,  of ,  to  receive  at  his  mill," 

etc.,  and  was  signed  " Temple  &  Beaupre,  agents  steamer  Flora" 
was  held  prima  facie  to  be  the  obligation  of  the  person  signing,  and 
not  of  the  owners  of  the  steamer,  the  words  "  agents  steamer  Flora" 
being  merely  descriptio  personarum.'  It  will  be  remembered  that 
three  rules  of  construction  apply  to  a  case  of  this  kind,  and  author- 
ity may  be  cited  in  support  of  each:  1.  To  reject  such  words  entirely 
as  mere  surplusage  and  hold  the  signers,  personally  liable.*  2.  To 
give  them  a  prima  facie  effect,  as  in  the  case  above,  the  burden  of 
proof  being  upon  the  signer  to  change  the  prima  facie  character  of 

1  Simonds    v.    Heard,    23    Pick.  '  Pratt  v.  Beaupr^,  13  Minn.  187. 

(Mass.)  120 ;  s.  c.  34  Am.  Dec.  41.  See  also  Bellinger  v.  Bently,  4  Thomp. 

»  Guernsey  v.  Oook,  117  Mass.  548.      &  0.  71 ;  s.  c.  1  Hun  (N.  Y.),  562. 
Compare  Haynes  v.  Hunnewell,  42  *  Ante,  §  5129,  et  seq. 

Me.  276. 
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the  contract.  3.  To  give  them  the  full  effect  of  informing  the  other 
contracting  party  of  the  capacity  in  which  the  signers  acted,  and 
therefore  to  absolve  the  agent  from  personal  responsibility. 

§  6167.  Personal  liiabllity  of  Members  of  Associations, 
Clubs,  Committees,  etc. — The  mere  circumstance  that  a 
person  is  an  o£&cer  of  an  association,  vrhether  incorporated 
or  voluntary,  does  not  render  him  responsible  for  any  obliga- 
tions of  such  association,  without  an  individual  undertaking 
upon  his  part.^  Thus,  the  secretary  of  an  incorporated  com- 
pany, who,  as  such,  signs  a  lottery  ticket  for  the  company,  is 
not  personally  responsible  to  the  holder  thereof.  *  So,  where 
persons  formed  an  association  for  the  purpose  of  building  a 
meeting-house,  and,  in  pursuance  of  the  articles  of  agreement 
signed  by  them,  appointed  three  of  their  number  to  be  a  build- 
ing committee  to  superintend  the  erection  of  the  building, 
such  committee  were  held  to  be  liable  only  as  above  stated.* 
This  is  further  illustrated  in  the  case  of  officers  or  committees 
of  clubs  and  societies  not  having  pecuniary  gain  for  their 
object.  "Where  goods  are  supplied  or  work  performed  on  the 
credit  of  such  officers  or  committees,  they  will  be  personally 
responsible  therefor;*  otherwise  not.°     Such  associations  are 

'  Olay   V.    Southern,  7     Ex.   717 ;  member  of  the  committee  of  the  body, 

Dewers  v.  Pike,   Murph.  &  H.  131;  was  held  responsible  for  the  cost  of 

Eaton  V.  Bell,  5  Barn.  &  Aid.  34 ;  Par-  uniforms   ordered    by   him.     Provi- 

rott  V.  Eyre,  10  Bing.  283.  sional  directors    and  committees  of 

'  Passmore  v.  Mott,  2  Binn.  (Pa.)  201.  joint-stock  companies  are  liable  upon 

'  Oheeny  ii.  Clark,  3  Vt.  431;  8.  c.  the  same  principle,  —  a  subject  else- 

23  Am.  Dec.  219.     See  also  Abbott  v.  where  considered :  Ante,  4  416,  et  seq. 

Cobb,  17  Vt.  593 ;  Devoss  v.  Gray,  22  Doubleday  v.  Muskett,  7  Bing.  110. 

Ohio  St.   159 ;  Wolf  v.   Schleiffer,  2  Where  it  was  proved  that  A.  B.  had 

Brewst.   563 ;   Greenup  v.  Barbee,  1  contributed  to  the  funds  of  a  building 

Bibb  (Ky.),  320;  Abbott  v.  Cobb,  17  society,  and  had  been  present  at  a 

Vt.  563.   But  see  TuU  v.  M.  E.  Church,  meeting  of  the  society,  and  had  been 

75  N.  0.  424.  a  party  to  a  resolution  that  certain 

*  Delauney  v.  Strickland,  2  Stark,  houses  should  be  built,  it  was  held 

417 ;  CuUen  v.  Duke  of  Queensbury,  1  that  this  made  him  liable  in  an  ac- 

Bro.  Ch.  101 ;  8.C.1  Bro.  Pari.  Cas.  396 ;  tion  for  work  done  in  building  these 

Burls  «.  Smith,  7  Bing.  705;  Galdieott  houses,   without  proof  that  he  had 

V.  Griffiths,  8  Ex.  898;  Luckombe  v,  any  actual  interest  in  them.    Braith- 

Ashten,  2  Fos.  &  Fin.  705.    In  Cross  v.  waite  v.  Skofield,  9  Barn.  &  C.  401. 

Williams,  7  Hurlst.  &  N.  675,  the  com-  '  Todd  v.  Emly,  8  Mees.  &  W.  505 ; 

maader  of  a  volunteer  rifle  corps,  a  «.  c.  7  Mees.  &  W.  427;  Oockerell  v, 
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not  partnerships;^  therefore  the  members  thereof  as  such  are 
not  liable  for  each  other's  acts.^  Such  members  will  be  liable 
for  goods  furnished  on  the  order  of  an  agent  of  the  association, 
if  furnished  with  their  concurrence  or  approbation.* 

§  6168.  Corporation  not  Bound  If  not  Mentioned  in  Any 
■Way. — If  there  is  nothing  upon  the  face  of  a  written  agree- 
ment to  connect  a  corporation  therewith,  and  that  body  has  in 
no  manner  recognized  or  ratified  the  agreement,  it  will  not 
be  considered  as  a  party  to  it,  although  executed  by  aia  agent 
of  the  corporation.  To  illustrate :  A.  being  indebted  to  a  bank 
to  which  B  ,  was  cashier,  assigned  by  an  instrument  in  writing 
to  B.  five  hundred  shares  of  the  stock  of  the  bank  in  trust  for 


Aucompte,  2  C,  B.  (n.  s.)  440;  Wood 
V.  Finch,  2  Fos.  &  Fin.  447 ;  Sieger  v. 
Culyer,  2  Abb.  N.  C.  (N.  Y.)  347. 

1  1  Lindley  on  Part.  (4th  ed.)  56. 
There  have  been  expressions  to  the 
contrary.  Lloyd  v.  Loaring,  6  Ves. 
773;  Silver  v.  Barnes,  6  Bing.  N.  0. 
180;  Beaumont  i;.  Meredith,  3  Ves.  & 
Bea.  180.  But  see  Todd  v.  Emly, 
supra;  Caldicott  v.  Griffiths,  8  Ex. 
898.  Clubs  are  not  partnerships  or 
associations,  'within  the  meaning  of 
the  provisions  of  the  Joint -stock 
Companies  Winding-up  Acts :  Ee  St. 
James's  Club,  2  De  Gex,  M.  &  G.  383. 
But  a  benefit  building  society  is :  Ee 
St.  George's  Build.  Soc,  4  Drew.  154. 
And  so  is  a  loan  society:  Ex  parte 
Smith,  1  Sim.  (n.  s.)  165. 

*  Flemyng  v.  Hector,  2  Mees.  &  W. 
172 ;  Todd  v.  Emly,  8  Mees.  &  W.  505 ; 
«.  c.  7  Mees.  &  W.  427. 

»  Eidgely  v.  Dobson,  3  Watts  &  S. 
(Pa.)  118.  Societies  and  clubs  for  cer- 
tain social  and  recreative  purposes  are 
sometimes  incorporated  by  statute. 
Thus,  a  statute  in  New  York  (Laws 
1865,  ch,  368;  6  Edm.  Stat,  at  Large, 
ch.  368,  p.  478)  provides  for  the  incor- 
poration of  societies  of  five  or  more 
persons  for  "social,   gymnastic,  ses- 


thetic,  musical,  yachting,  hunting, 
fishing,  batting,  or  lawful  sporting 
purposes."  By  section  7  6f  this  act 
it  is  provided  that  "the  trustees  of 
any  company  or  corporation  organ- 
ized under  the  provisions  of  this  act 
shall  be  jointly  and  severally  liable 
for  all  debts  due  from  said  company 
or  corporation,  contracted  while  they 
are  trustees,  provided  said  debts  are 
payable  within  one  year  from  the  time 
they  shall  have  been  contracted,  and 
provided  a  suit  for  the  collection  of 
the  same  shall  be  brought  within  one 
year  after  the  debt  shall  become  due 
and  payable."  Under  this  section  it  is 
held  that  such  trustees  are  not  liable 
unless  a  suit  be  brought  against  them 
within  a  year ;  it  is  not  enough  that 
suit  was  brought  against  the  corpora- 
tion within  a  year,  and  judgment  re- 
covered. Halli).  Siegel,  7Lans.  (N.Y.) 
206  ;s.c.  13  Abb.  Pr.CN.s.)(N.Y.)  178; 
aflSrmed  in  53  N.  Y.  607.  As  to  the 
personal  liability  of  the  members  of  a 
voluntary  committee  organized  to  get 
up  a  political  dinner,  Eichbaum  v. 
Irons,  6  Watts  &  S.  (Pa.)  67 ;  «.  c.  40 
Am.  Dec.  540;  explained  at  length  in 
Thomp.  Off.  Corp.  99. 


244 


3889 


4  Thomp.  Corp.  §  5169.]     execution  op  coepoeate  contkacts. 

the  purpose  of  securing  the  debt.  B.  was  not  described  in 
writing  as  cashier,  nor  did  he  sign  as  such.  It  was  stipulated 
in  the  writing  that,  in  case  of  a  failure  to  pay  the  debt  in 
installments,  at  specified  dates,  B.  might  sell  the  stock,  after 
giving  twenty  days'  public  notice.  Upon  a  failure  to  pay  one 
installment  of  the  debt,  B.,  after  giving  the  required  notice, 
sold  the  stock  to  the  bank.  It  was  contended  that  this  was  a 
sale  to  the  pledgee  and  therefore  invalid.  The  court,  however, 
construed  the  writing  in  question  as  an  assignment  to  B.  per- 
sonally, and  not  as  cashier,  and  the  sale  to  the  bank  was  there- 
fore sustained.^ 

§  5169.  OflGLcers  Liable  unless    Corporation  Mentioned. — 

On  the  other  hand,  unless  the  contract  is  so  executed  as  to 
indicate  in  some  way,  either  in  its  body  or  in  its  signature, 
that  it  is  the  contract  of  the  corporation,  then  necessarily  the 
oflBcer  who  signs  it  renders  himself  personally  liable  thereon; 
otherwise  it  would  be  the  contract  of  no  one.  And  where  an 
ofl&cer  of  a  corporation,  in  executing  a  contract,  describes  him- 
self by  the  title  of  his  office,  without  indicating  the  corporation 
of  which  he  is  an  officer,  he  renders  himself  personally  liable 
thereon.*  It  has  even  been  held  that  an  officer  of  a  corpora- 
tion who  executes  an  obligation,  which  does  not  on  its  face 
show  his  representative  capacity,  is  personally  bound  thereby, 
although  the  obligation  shows  that  it  was  executed  as  a  com- 
promise between  such  corporation  and  a  third  party.'  On  the 
other  hand,  it  has  been  held  that  if  the  signer  indicates,  in  his 
signature,  his  office  and  the  corporation  of  which  he  is  an 
officer,  he  is  not  personally  liable,  although  the  undertaking 
is  drawn  in  such  a  form  as  to  impute  a  personal  liability  on 

•  Crescent  City  Bank  v.  Carpenter,  in  consideration  of  a  full  and  final 

26  Ind.   113.     See    also    Sawyer    v.  compromise  and  settlement  this  day 

Winnegance  Mill  Co.,  26  Me.  122.  signed  between  E.  H.   Craig  &  Co. 

'  Wing  V.  Glick,  56  Iowa,  473 ;  s.  c.  and  B.  E.  Smith  &  Co.,  and  the  I.,  C, 

41  Am.  Eep.  118.  &  D.  R.  E.  Co.    Payment  to  be  made 

'  Willsoni).  Nicholson,  61  Ind.  241.  as  soon  as  work  on  the  line  of  said 

In  this  case  the  instrument  was  as  road  commences  west  of  Crawfords- 

follows:  "I  hereby  agree  to  pay  E.  ville.    March  6,  1869.    S.O.Wilson." 
H.  Craig  &  Co.  three  hundred  dollars, 
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its  faco.^  But,  in  the  view  of  many  courts,  as  we  have  seen,* 
the  officer  will  be  personally  liable  where  the  language  imports 
a  personal  liability,  whether  the  name  of  the  corporation  was 
mentioned  or  not,  unless  the  instrument  is  so  drawn  as  to  be, 
in  form,  the  contract  of  the  corporation.' 

§  5170.  Cases  of  Informal  Execution  where  the  Corporation 
was  Held  Bound.  —  We  may  now  proceed  to  illustrations  of  the 
preceding  rules.  In  a  case  before  noticed,'  the  Supreme  Court  of 
the  United  States  held  that  parol  evidence  was  admissible  to  show 
that  a  check  signed  by  the  cashier  of  the  Mechanics'  Bank  in  his 
own  name  and  without  the  usual  addition  of  "  Gas.,"  was  the  check 
of  such  bank,  and  not  the  private  check  of  the  cashier,  for  the  rea- 
son that  above  the  date  upon  the  check  were  the  printed  words 
"  Mechanics'  Bank  of  Alexandria.""  A  railroad  company  was  held 
liable  upon  a  written  agreement  executed  by  the  plaintiffs  and  the 
engineer  of  the  road,  the  latter  being  designated  as  the  party  of  the 
second  part,  which  provided  for  the  digging  of  a  well  "  for  the  use 
of  the  Ohio  and  Mississippi  Railroad." "  In  a  suit  brought  by  a  bank 
to  recover  the  amount  of  a  note,  a  receipt  signed  by  A.,  who  was 
president  of  the  bank,  but  who  did  not  sign  the  receipt  as  such,  for 
money  to  be  deposited  in  the  bank  to  the  credit  of  B.  (a  payment 
by  whom  was  equivalent  to  a  payment  by  the  defendant),  was  evi- 
dence, though  not  conclusive,  that  the  money  was  to  be  applied  upon 
the  note.'  A  writing  acknowledging  satisfaction  of  a  judgment  in 
favor  of  a  corporation,  which  shows  upon  its  face  that  it  was  exe- 
cuted by  its  president  in  his  official  capacity,  is  binding  upon  the 


'  Lacy  V.  Dubuque  Lumber  Co.,  43  Powers  v.  Briggs,  79  HI.  493 ;  «.  c.  22 

Iowa,  510.    In  this  case  the  instru-  Am.  Eep.  175 ;  Hays  v.  Crutcher,  64 

ment  was  as  follows:  "Office  of  Du-  Ind.  260. 

buque  Lumber  Company,  Dubuque,  ♦  Mechanics'    Bank    v.    Bank    of 

September  9,  1874,  $1,689.04.    Three  Columbia,  5  Wheat.  (U.  S.)  326. 
months  after  date,  I  promise  to  pay  '  See    also   Carpenter    v.    Farns- 

to  the  order  of  P.  B.  Lacy,  sixteen  worth,   106  Mass.  561 ;  s.  c.  8  Am. 

hundred  and  eighty-nine  4-100  dol-  Eep.  360.     Contra,  Serrell  v.  Derby- 

lars,   at  First    National    Bank,   Du-  shire  &c.  K.  Co.,  9  C.  B.  811. 
buque.    M.  H.  Moore,  P.  D.  L.  Co."  «  Ohio  &c.  R.  Co.  v.  Middleton,  20 

»  Ante,  §  5127,  et  seg.  111.  629. 

'  Haverhill  &c.  Ins.  Co.  v.  Newhall,  '  Sterling  v.  Marietta  &c.  Trading 

1  Allen  (Mass.),  130;  Sturdivant  v.  Co.,  11  Serg.  &  E.  (Pa.)  179. 
Hull,  59  Me.  172 ;  g.  c.  8  Am.  Eep.  409 ; 

3891 


4  Thomp.  Corp.  §  5171.]    execution  of  coepoeate  conteacts. 

corporation,  although  not  executed  in  the  name  nor  under  the  seal 
of  the  corporation.* 

§  6171.  Instrument  in  the  Name  of  the  Signer  hut  Signed 
with  Addition  Designating  Agency.  —  On  the  other  hand, 
where  the  instrument  runs  in  the  name  of  the  signer,  or  in 
the  first  person,  the  mere  addition  to  the  signature  of  words 
indicating  that  he  is  agent  for  a  particular  person,  —  as 
"  D.  H.  H.,  agent  for  the  Churchman,"  ^  or  "  T.  E.  T.,  agent 
for  S.  T.,"*  does  not,  according  to  many  holdings,  exonerate 
the  agent  from  personal  liability.  But  where  a  contract  for 
the  construction  of  a  part  of  a  canal  was  signed  "  Maurice 
Wurts,  agent  for  the  Delaware  and  Hudson  Canal  Co.  (L.  S.)," 
and  the  consideration  of  the  contract  inured  to  the  company, 
it  was  held  that  this  was  the  contract  of  the  company,  and 
not  that  of  the  agent.*  On  the  contrary,  where  the  agreement 
ran  thus, — "We,  the  undersigned,  a  committee  chosen  by  the 
town  of  A.,  to  finish  the  basement  of  their  town  house,  do 
hereby  agree  to  pay,"  etc., —  and  the  instrument  was  signed 
by  the  individuals  composing  the  committee,  as  "  committee 
for  the  town,"  it  was  held  that  this  was  not  the  contract  of 
the  town  but  that  of  the  committee-men.*  A  lease  to  "A., 
Treasurer  of  the  Eagle  Lodge,"  and  signed  "A.,  Treas.,"  has 
been  held  binding  upon  him  personally.*  An  agreement 
between  a  committee  appointed  by  the  direction  of  a  turnpike 
corporation  to  contract  for  making  the  road,  on  the  one  part, 
and  a  third  person,  on  the  other  part,  whereby  the  commit- 
tee agreed  to  make  certain  stipulated  payments  to  such  third 
person  for  the  performance  of  work  upon  their  turnpike,  to 
which  were  subscribed  the  names  and  seals  of  the  several 

»  Booth  V.  Farmers'  &c.  Nat.  Bank,  *  Dubois  v.  Delaware  &c.  Canal  Co., 

50  N,  Y.  396.  4  Wend.  (N.  Y.)  285. 

»  De  Witt  V.  Walton,  9  N.  Y.  571.  "  FuUam   v.    West   Brookfleld,  9 

•  Tannatt  v.  Eocky  Mountain  &c.  Allen  (Mass.),  1.    See  also  Brinley  v. 

Bank,  1  Colo.  278;  a.  c.  9  Am.  Eep.  Mann,  2  Cush.  (Mass.)  337;  «.  c.  48 

156.    See  also  Oftutt  v.  Ayres,  7  T.  B.  Am.  Dec.  669 

Men.  (Ky.)  356;  Garrison  v.  Combs,  *  Seaveri;.Coburn,  l,OCush.(Mass.) 

7  J.  J.  Marsh.  (Ky.)  84;  8.  c.  22  Am.  324;  Stobie  v.  Dills,  62  111.  432. 
Dec.  120. 
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members  of  the  committee  and  such  third  person,  constituted 
a  personal  covenant  upon  the  part  of  the  members  of  the  com- 
mittee.* The  unjust  rule  that,  where  the  contract  runs  in 
form  in  the  name  of  the  agent  or  officer,  but  is  signed  by  him 
with  an  addition  designating  the  character  of  his  office  or 
agency,  this  designation  is  to  be  treated  as  surplusage,  and  he 
is  to  be  held  liable  personally,  contrary  to  the  real  intent  of 
the  parties,  has  been  swept  away  in  Missouri,  except  in  cases 
where  it  appears  from  the  attendant  circumstances  that  the 
intention  was  to  bind  the  officer  or  agent,  and  that  the  credit 
was  given  to  him.^  In  such  a  case  it  will  be  sufficient  if  it 
can  be  gathered  from  the  whole  instrument  that  the  party 
describes  himself  and  acts  as  agent,  and  intends  thereby  to 
bind  his  principal,  and  not  himself.*  So,  in  New  York  ac- 
cording to  a  recent  holding,  a  contract  so  drawn  and  signed 
binds  the  corporation.* 

'  Tippets  V.  Walker,  4  Mass.  595.  5  Mo.  App.  279,  289;  t.  e.  affirmed, 

See  Parks  v.  The  S.  &  L.  Turnp.  Co;,  72  Mo.  446;  Smith  v.  Alexander,  31 

4  J.  J.  Marsh.  (Ky.)  ;456.    Compare  Mo.  193.    See  also  Boisgerard  v.  New 

Hopkins  v.  Mehaffy,  11   Serg.  &  K.  York   Banking    Co.,    2    Sandf.    Oh. 

(Pa.)  126.  (N.  Y.)  23 ;    Jenkins  v.  Morris,   16 

'  Musser  v.  Johnson,  42  Mo.  74;  Mees.  &  W.  877. 
I.  c.  97  Am.  Dec.  316;  Klostermann  '  Smith  «.  Alexander,  supra, 

V.  Loos,  58  Mo.  290;  McOlellan  v.  *  Dwyer  «.  Eathbone,  Sard  &  Co., 

Eeynolds,  49  Mo.  312 ;  Ferris  v.  Thaw,  5  N.  Y.  Supp.  505. 
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CHAPTER    CIX. 

PAROL  CONTRACTS. 

Sectioh  Section 

5174.  Parol  contracts  by  corporations.  subject :    Bank    of     United 

5175.  "What  corporate  acts  provable  States  v.  Dandridge. 

by  parol  evidence.  5177.  Agency  and  autborization  prov- 

6176.  Growth  of  the  doctrine  on  this  able  by  parol. 

§  6174.  Parol  Contracts  by  Corporations. —  In  the  lan- 
guage of  the  Supreme  Court  of  the  United  States,  adopted  in 
terms  by  American  courts  in  many  [subsequent  cases,; — 
"  Whenever  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  i,ts  institution,  all  parol  contracts,  made 
by  its  authorized  agents,  are  express  promises  of  the  corpora- 
tion; and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  will  lie."  ^  The  meaning 
is,  that  corporations  are  bound  by  the  parol  engagements  of 
their  authorized  agents,  acting  within  the  scope  of  the  powers 
of  the  corporation,  whenever  an  individual  would  be  bound 
by  the  engagement  of  his  authorized  agent.  For  instance,  a 
valid  agreement  by  the  purchaser  of  land,  to  pay  therefor  a 
greater  consideration  than  that  expressed  in  the  deed,  may,  in 
the  case  of  an  individual,  be  made  and  proved  by  parol;^  and 
so  it  may  in  case  of  a  corporation,  making  such  a  contract 

'  Bank  of  Columbia  v.  Patterson,  Chesapeake  &c.  Canal  Co.  v.  Knapp, 

7  Cranch  (U.  S.),  299,  306,  per  Story,  9  Pet.  (IT.  S.)  541. 
J.    See  also  Wyman  v,  Hallowell  &c.  '  3  Washb.   Real.   Prop.  (3d  ed.) 

Bank,  14  Mass.  58;  s.  c.  7  Am.  Dec.  327;  Villers  i).  Beamont,  2  Dyer,  146; 

194 ;  Waller  v.  Bank  of  Kentucky,  3  Belden   v.    Seymour,    8   Conn.   304 ; 

J.  J.  Marsh.  (Ky.)  201 ;    Blanchard  s.  e.  21  Am.  Dec.  661 ;  Horner  v.  Chi- 

V.  Maysville  &c.  Turnp.  Co.,  1  Dana  cago  &c.  R.  Co.,  38  Wis.  165;  DeFor- 

(Ky.),  87;  i.  p.  Frankfort  Bridge  Co.  est  v.  Holum,  38  Wis.  516;  Hannaa 

0.  Frankfort,  18  B.  Mon.  (Ky.)  41 ;  v.  Oxley,  23  Wis.  519. 
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through  its  authorized  agent,  —  especially  where  the  corpora- 
tion takes  possession  of  the  land  and  afterwards  sells  it.* 

§  5176.  What  Corporate  Acts  Provable  1>y  Parol  Evidence. 

The  settled  law  is  now  believed  to  be  that  the  acts  of  corpo- 
rations are  provable  by  parol  in  all  cases  where,  under  like 
circumstances,  the  acts  of  individuals  would  be  so  provable, 
unless  a  record  of  the  particular  transaction  is  required  to  be 
kept  by  the  governing  statute  or  by-laws.  In  such  cases  if 
there  be  no  evidence  on  the  records  of  the  corporation,  the 
act  in  question  may  be  proved  by  the  testimony  of  witnesses.^ 
Thus,  parol  evidence  is  admissible  to  prove  that  a  written 
order,  entered  among  the  proceedings  of  the  board  of  directors 
of  a  bank,  was  rescinded  and  annulled,  by  a  subsequent  verbal 
■order  of  which  no  minute  in  writing  was  made.  The  parol 
proof  of  such  verbal  order  need  not  establish  the  fact  that  the 
■order  was  rescinded  by  the  board  of  directors,  at  a  regular 
meeting  of  the  board  at  the  ordinary  place  of  meeting,  con- 
sisting of  the  president,  and  not  less  than  the  number  of 
■directors  required  by  the  charter  for  transacting  the  ordinary 
business  of  the  bank;  nor  need  such  parol  testimony  show 
the  day  and  year  on  which  the  order  had  been  rescinded.* 
The  corporation  will  be  bound  by  any  verbal  order  or  direc- 

1  Kickland    v.    Menasha  Wooden  Miss.  618 ;  s.  c.  72  Am.  Dec.  143 ;  Pix- 

"Ware  Co.,  68  Wis.  34;  s.  c.  60  Am.  ley  v.  Western  Pacific  E.  Co.,  33  Oal. 

Eep,  831 ;  31  N.  W.  Eep.  471.  183;  s.  c.  91  Am.  Dec.  623;  Covington 

'  Bank  of  United  States  v.  Dand-  v.  Covington  &c.  Co.,  10  Bush  (Ky.), 

xidge,  12  Wheat.  (U.  S.)  64,  68 ;  Union  69 ;  Carey  v.  Philadelphia  &c.  Co.,  33 

Bank  v.  Eidgeley,  1  Har.  &  G.  (Md.)  Cal.  694;  Eichardson  v.  St.  Joseph 

524;  Southern  Hotel  Co.  v.  Newman,  Iron  Co.,  5  Blackf.  (Ind.)  146;  Ham- 

30  Mo.  118;  Edgerly  v.  Emerson,  23  ilton  v.  Newcastle  E.  Co.,  9  Ind.  359; 

N.  H.  555 ;  s.  c.  55  Am.  Dec.  207 ;  St.  Smiley    v.    Chattanooga,    6    Heisk. 

Mary's  Church  v.   Cagger,   6   Barb.  (Tenn.)    604;    Goodwin    v.    United 

(N.  Y.)  576,  579;  Moss  v.  Averell,  10  States  &c.   Ins.  Co.,  24  Conn.  591; 

N.  Y.  449 ;  Dedham  Bank  v.  Chicker-  Bank   of   Lyons  v.  Demmon,   Lalor 

ing,  3  Pick.  (Mass.)  335;  Apthorp  v.  (N.  Y.),  398;  Magill  v.  Kauffman,  4 

North,  14  Mass.  167 ;  Eussell  v.  Mc-  Serg,  &  E.  (Pa.)  317 ;  s.c.8  Am.  Dec. 

Lellan,  14  Pick.  (Mass.)  63;  Board  of  713.     Contra,  Wa*erbury  v.  Clark    4 

Education    v.    Greenebaum,    39    111.  Day  (Conn.),  198. 

•609;  Petrie  v.  Wright,  6  Smedes  &  '  Whittington  «.  Farmers' Bank,  5 

M.  (Miss.)  647;  Abby  v.  Billups,  35  Har.  &  J.  (Md.)  489. 
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tion  in  which  a  majority  of  such  directors  concurred  in  rela- 
tion to  any  business  deputed  to  them.*  A  striking  illustration 
of  the  doctrine  under  consideration  is  found  in  those  decisions 
which  hold  that  a  corporation  engaged  in  the  business  of 
insurance  may  make  a  valid  contract  of  insurance  by  parol,^ 
unless  prohibited  by  its  charter  or. other  valid  governing 
instrument.* 

§  5176.  Growth  of  the  Doctrine  on  This  Subject:  Bank  of 
United  States  v.  Dandridge.  —  It  was  supposed  by  Bome,  after 
sealing  was  dispensed  with  as  the  only  evidence  of  corporate  action, 
that  nothing  short  of  written  evidence  could  take  its  place;  that  the 
accord  of  the  members  comprising  the  corporate  body  could  be 
demonstrated  only  by  showing  that  it  had  taken  shape  in  writing. 
Chief  Justice  Marshall  defended  this  view,  in  a  case  in  the  United 
States  Supreme  Court,  at  considerable  length.*  In  that  case  the  act 
of  Congress  incorporating  the  Bank  of  the  United  States  made  it 
necessary  that  the  bond  of  the  cashier  should  be  satisfactory  to  the 
board  of  directors,  before  the  cashier  could  legally  enter  on  the 
duties  of  his  ofiBce,  and  consequently  before  his  sureties  could  be 
responsible  for  his  non-performance  of  duty.  The  evidence  in  the 
case  did  not  prove  such  acceptance  and  approbation  of  the  bond  as 
was  required  by  law.  But  Mr.  Justice  Story,  delivering  the  opinion 
of  the  court,  held  that  if  a  person  acts  notoriously  as  cashier  of  a 
bank  and  is  recognized  by  the  directors,  or  by  the  corporation  as 
an  existing  officer,  a  regular  appointment  will  be  presumed;  his 
acts  as  cashier  will  bind  the  corporation,  although  no  written  proof 

*  Oram  v.  Bangor  House  Proprie-  Co.,  47  Mo.  425;  «.  c.  4  Am.  Eep.  332. 

tary,  12  Me.  354;  Stamford  Bank  v.  Contra,  that  there  can  be  no  valid 

Benedict,  15  Conn.  437.    But  compare  parol  contract  of  insurance,  see  Plahto 

ante,  §§  3905,  3906.  v.  Merchants'  &c.  Ins.  Co.,  38  Mo.  248, 

«  Henning  v.  United  States  Ins,  254;  Smith  v.  Odlin,  4  Yeates  (Pa.), 

Co.,  47  Mo.  425,  433 ;  s.  c.  4  Am.  Eep.  468 ;  Cockerill  v.  Cincinnati  Mut.  Ins. 

332,  335;  Mobile  &c.  Ins.  Co.  v.  Mc-  Co.,  16  Ohio,  148. 

Millan,  31  Ala.  711 ;  Kennebec  Co.  v.  *  Bank  of  United  States  v.  Dand- 

Augusta  &c.  Co.,  6  Gray  (Mass.),  204;  ridge,  12  Wheat.  (U.  S.)  64,  68.     See 

First  Baptist  Church  v.  Brooklyn  Pire  also  Savings  Bank  v.  Davis,  8  Conn. 

Ins.  Co.,  19  N.  Y.  305;  Commercial  191,  204;  Methodist  Chapel  Corp.  v. 

&c.  Ins<  Co.  V.  Union  Mut.  Ins.  Co.,  Herrick,  25  Me.  354 ;  Owings  ti.  Speed, 

19  How.  (U.  S.)  318.  5  Wheat.  (U.  S.)  420,  424. 

»  Henning  v.  United  States  Ins. 
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is  or  can  be  adduced  of  his  appointment.'  "Upon  what  ground," 
said  he,  "  can  it  be  maintained  that  the  approval  of  the  bond  by  the 
directors  must  be  in  writing?    It  is  not  required  by  the  terms  of 

the  charter  or  the  by-laws The  argument  at  the  bar  upon  the 

necessity  of  its  being  in  writing  must,  therefore,  depend  for  its  sup- 
port upon  the  ground  that  it  is  a  just  inference  of  law  from  the 


'  That  such  is  the  settled  law  in 
regard  to  corporate  oflBcers  in  general 
is  apparent  from  abundance  of  au- 
thority. See  Badger  v.  Bank  of  Cum- 
berland, 26  Me.  428;  Warren  u.  Ocean 
Ins.  Co.,  16  Me.  439;  g.  c.  33  Am.  Dec. 
674;  Trundy  v.  Farrar,  32  Me.  225; 
Abbot  V.  Herman,  7  Me.  118;  Trottj). 
Warren,  11  Me.  227 ;  Maine  Stage  Co. 
V.  Longley,  14  Me.  444 ;  Lime  Eock 
Bank  v.  Macomber,  29  Me.  564; 
Brown  v.  Donnell,  49  Me.  421 ;  s.  c. 
77  Am.  Dec.  266;  Clark  v.  Farmers' 
Man.  Co.,  15  Wend.  (N.  Y.)  256; 
Commercial  Bank  v.  Kortriglit,  22 
Wend.  (N.  Y.)  348;  s.  c.  34  Am. 
Dec.  317;  Peterson  v.  New  York,  17 
N.  Y.  449 ;  Fister  v.  La  Eue,  15  Barb. 
OS.  Y.)  823;  Bank  of  Lyons  v. 
Demmon,  Hill  &  D.  (N.  Y.)  398; 
Jackson  v.  New  York  &c.  E.  Co.,  2 
Hun  (N.  Y.),  653;  Dedham  Bank  v. 
Chickering,  3  Pick.  (Mass.)  335;  Top- 
ping tj.  Bickford,  4  Allen  (Mass.),  120; 
Hutchins  v.  Byrnes,  9  Gray  (Mass.), 
367;  Amherst  Bank  v.  Boot,  2  Met. 
(Mass.)  522;  Monumoi  &c.  v.  Eogers, 
1  Mass.  159 ;  Middlesex  Husbandmen 
V.  Davis,  3  Met.  (Mass.)  133;  Com.  v. 
Ohio  &c.  E.  Co.,  1  Grant's  Cas.  (Pa.) 
329;  Wolf  V.  Goddard,  9  Watts  (Pa.), 
544, 554 ;  Barrington  v.  Bank  of  Wash- 
ington, 14  Serg.  &  E.  (Pa.)  405,  421 ; 
Kennedy  v.  Baltimore  &c.  E.  Co.,  3 
Har.  &  J.  (Md.)  367 ;  s.  c.  6  Am.  Dec. 
499 ;  North.  Cent.  E.  Co.  v.  Bastian, 
15  Md.  494;  Elysville  Man.  Co.  v. 
Okiosko  Co.,  1  Md.  Ch.  392;  Garrison 
V.  Combs,  7  J.  J.  Marsh.  (Ky.)  84,  86; 
s.  c.  22  Am.  Dec.  120;  Lee  v.  Flem- 


ingsburg,  7  Dana  (Ky.),  28;  Coving- 
ton V.  Covington  &c.  Co.,  10  Bush 
(Ky.),  69;  Lathrop  v.  Commercial 
Bank,  8  Dana  (Ky.),  114;  «.  c.  33 
Am.  Dec.  481 ;  Bates  v.  Bank,  2  Ala. 
451;  Selma  &c.  R.  Co.  v.  Tipton,  5 
Ala.  787;  «.  c.  39  Am.  Dec.  344; 
Wetumpka  &c.  E.  Co.  v.  Bingham,  5 
Ala.  657 ;  Alabama  &c.  E.  Co.  v.  Kidd, 
29  Ala.  221;  Montgomery  E.  Co.  v. 
Hurst,  9  Ala.  513 ;  Goodwin  v.  Union 
Screw  Co.,  34  N.  H.  378;  Nicholas  v. 
Oliver,  36  N.  H.  218,  254;  Detroit  v. 
Jackson,  1  Doug.  (Mich.)  106;  Eich- 
ardson  v.  St.  Joseph  Iron  Co.,  5 
Blackf.  (Ind.)  146;  s.  c.  33  Am.  Dec. 
460;  Eeed  v.  Bradley,  17  111.  321; 
Board  of  Education  v.  Greenebaum, 
39  111.  609 ;  Planters'  Bank  v.  Bivings- 
ville  Cotton  Man.  Co.,  10  Eich.  L. 
(S.  C.)  95;  Wilson  v.  Eockland  Man. 
Co.,  2  Harr.  (Del.)  67;  State  v.  Mor- 
ris &c.  E.  Co.,  23  N.  J.  L.  360;  Mar- 
latt  V.  Levee  Steam  Cotton  Press 
Co.,  10  La.  583;  s.  c.  29  Am.  Dec. 
468;  Allen  v.  Citizens'  Steam  Nav. 
Co.,  22  Cal.  28;  Williams  tj.  Chris- 
tian Female  College,  29  Mo.  250; 
«.  c.  77  Am.  Dec.  569 ;  Columbus  Co. 
V.  Hurford,  1  Neb.  146 ;  Bank  of  Ken- 
tucky V.  Schuylkill  Bank,  1  Pars.  Sel. 
Cas.  180,  262 ;  Hooe  v.  Alexandria,  1 
Cranch  C.  0.  (U.  S.)  90;  Eureka  Co. 
V.  Bailey  Co.,  11  Wall.  (U.  S.)  488. 
Although  the  incorporating  act,  or  a 
by-law  of  the  corporation,  provides 
that  the  officer  shall  take  an  oath  to 
faithfully  perform  the  duties  of  his 
office,  the  omission  of  this  formality 
will  not  affect  the  validity  of  his  acts 
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nature  and  objects  of  the  statute,  from  the  analogy  of  the  board  of 
directors  to  a  corporate  body,  from  principles  of  public  convenience 
and  necessity,  or  from  the  language  of  authorities  which  ought  not 
to  be  departed  from."  The  conclusion  of  the  court  was  that  there 
were  no  considerations  of  the  character  indicated  to  prevent  the 
approval  of  the  bond  being  shown  hy  presumptive  as  well  as  written 
evidence.^ 

§  5177.  Agency  and    Anthorization    Provable    by  Parol. 

While,  according  to  worn-out  theories,  the  appointment  of 
an  agent  by  a  corporation  is  regularly  made  by  a  resolution 
of  the  board  of  directors  as  shown  by  its  minutes,  and  while 
a  grant  of  authority  by  a  corporation  to  a  person  to  act  for 
it  in  a  given  particular  is  regularly  made  and  provable  in 
a  certain  way,  —  yet  it  is  plain  that  if  these  requirements 
were  insisted  upon  by  the  law,  business  corporations  would 
consume  a  large  portion  of  their  time,  strength,  and  means, 
in  passing  resolutions  and  recording  them  upon  their  min- 
utes. A  general  on  the  field  of  battle  is  often  obliged  to 
deliver,  by  word  of  mouth,  orders  on  which  the  lives  of 
thousands  of  men,  and  even  the  destinies  of  States,  may  de- 
pend; and  an  American  business  corporation,  in  the  hurry 
and  pressure  of  our  feverish  business  life,  must  be  permitted 
to  act  by  the  same  methods  which  are  allowed  to  individuals, 
and  its  action  must  not  be  trammeled  by  unreasonable  forms 


as  such  oflScer.    Such  a  provision  is  L.  1.    And  see  Panton  Tump.  Co.  v. 

directory  only,  and  not  intended  as  an  Bishop,  11  Vt.  198.     See  further,  as 

essential  qualification.    It  is  for  the  to  the  acts  of  de  facto  officers  of  corpo- 

credit  and  security  of  the  corporation,  rations,  ante,  §  3893,  et  seq. 

and  as  such  may  he  waived.     The  '  See  also  Apthorp  v.  North,  14 

omission  can  neither  be  urged  by  the  Mass.  167 ;  Dedham  Bank  v.  Chicker- 

corporation  in  its  defense  against  the  ing,    3    Pick.    (Mass.)    335.      Those 

suit  of  a  third  person  growing  out  of  interested  in  the  history  of  the  de- 

the  acts  of  such  officer,  nor  by  the  velopment  of  the  law  on  this  question 

sureties  upon  a  bond  given  for  the  will  find  an  exhaustive  examination 

faithful  performance  of  the  duties  of  of  it  in  the  Court  of  Appeals  of  Mary- 

the  office  in  an  action  by  the  corpo-  land,  by  Buchanan,  C.  J.,  in  Union 

ration  for  a  breach  thereof .    Hastings  Bank  v.  Kidgely,  1  Har,  &  Gr.  (Md.) 

V.  Blue  Hill  &c.  Co.,  9  Pick.  (Mass.)  324. 
80;  State  Bank  v.  Chetwood,  8  N.  J. 
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and  delays.  Impressed  with  these  considerations,  we  find  that 
it  has  been  held  that,  unless  prohibited  by  its  charter,  or  by 
its  governing  statute,  a  corporation  may,  without  any  writ- 
ing or  record,  appoint  agents  and  empower  them  to  do  all  acts 
necessary  or  expedient  to  be  done  in  the  ordinary  course  of 
its  business;  and  consequently  that  such  appointment  and  au- 
thorization may  be  proved  by  parol.^  Thus,  unless  so  prohib- 
ited, the  directors  of  a  corporation  may  confer  authority  upon 
their  agent  to  draw  and  execute  bills  of  exchange  on  behalf 
of  the  company,  and  no  action  in  writing  on  the  part  of  the 
board  is  necessary  to  vest  the  agent  with  such  authority.^ 

*  Ante,  §  4881. 
'  Preston  «.  Missouri  &c.  Lead  Co.,     v.    Bickford,  4   Allen  (Mass.),  120; 
61  Mo.  43.    See  also  Christian  Uni-     Stamford  Bank  v.  Benedict,  15  Conn, 
versity  v.  Jordan,  29  Mo.  68 ;  Topping     437. 
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CHAPTER  ex. 

IMPLIED  OONTEAOTS  OF  OOKPORATIONS. 

Seotion  Section 

5180.  Doctrine  of  implied  contracts.  contract  may  recover  qiiantum 

5181.  Corporations  bound  by  implied  meruit. 

contracts  the  same  as  indi-     5183.  When  implied  in  favor  of  direc- 
viduals.  tor  or  officer. 

5182.  Person   rendering   services   to     5184.  Limitations  of  the  doctrine  of 

corporation   under   informal  this  chapter. 

§  5180.  Doctrine  of  Implied  Contracts.  —  "  Implied  con- 
tracts," Bays  Blackstone,  "  are  such  as  reason  and  justice  dic- 
tate, and  which  therefore  the  law  presumes  that  every  man 
has  contracted  to  perform."  *  This  rather  clumsy  definition 
was  improved  upon  by  Vanderburgh,  J.,  as  follows:  "  Where 
the  evidence  fails  to  disclose  an  express  agreement  or  under- 
standing, the  law  may  imply  a  contract  from  the  circum- 
stances or  the  acts  of  the  parties;  and  where  there  is  nothing 
from  which  a  contrary  intention  or  understanding  is  to  be 
inferred,  it  is  a  just  and  reasonable  presumption  that  he  who 
has  received  the  benefit  of  the  services  or  property  of  an- 
other, impliedly  undertakes  to  make  compensation  therefor."  ^ 

§  5181.  Corporations  Bound  by  Implied  Contracts  the 
Same  as  Individuals. — From  what  has  preceded,  we  must 
conclude  that,  contrary  to  earlier  theories,  the  well-settled 
modern  doctrine  is,  that  corporations  (which  can  only  act 
through  agents,  in  respect  of  transactions  within  tbeir  granted 
powers,  and  in  the  absence  of  express  restrictions  in  their 


*  3  Bla.  Com.    158.     See   also  2  promises  is  discussed  in  1  Thomp. 

Kent's  Com.  450 ;   Bouv.  Law  Diet.  Trials,  §  1147,  et  seq. 
"Obligations,   Implied";  2  Greenl.  '  Deane  v.  Hodge,  85  Minn.  146; 

Et.,  4  108.    The  theory  of  implied  s.  c.  59  Am.  Eep.  321,  324. 
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charters  or  governing  statutes),  incur  the  same  liabilities 
and  are  subject  to  the  same  implications  in  consequence  of 
the  acts  of  their  agents,  as  arise  in  the  case  of  natural  per- 
sons; and  that  the  law  will  imply  a  duty  or  obligation  on 
the  part  of  a  corporation,  subject  to  the  above  conditions, 
whenever  it  would,  upon  similar  facts,  raise  such  an  implica- 
tion against  an  individual;  and  this  in  the  absence  of  formal 
corporate  action,  whether  evidenced  by  a  vote  of  the  directors 
duly  recorded,  or  by  an  instrument  in  writing  sealed  or  un- 
sealed.^ It  follows  that  at  common  law  an  action  of  assump- 
sit will  lie  against  a  corporation  upon  an  implied  contract,''  and 
that  recoveries  may  be  had  against  corporations  upon  a 
quantum  meruit.^  The  courts  go  further,  and,  in  aid  of  jus- 
tice, in  cases  where  a  corporate  vote  is  strictly  necessary  to 
the  validity  of  a  contract,  such  a  vote  will  often  be  presumed.* 

§  5182.  Person  Bendering'  Services  to  Corporation  under 
Informal  Contract  may  Kecover  Quantum  Meruit.  — Another 
road  by  which   the  same  result  is  reached  is  the  rule  that 


•  Ante,  §  4874;  Fitzgerald  &c.  Co. 
V.  Fitzgerald,  137  U.  S.  98;  Canal 
Bridge  v.  Gordon,  1  Pick.  (Mass.) 
296;  *.  ell  Am.  Dec.  170;  Eider  v. 
India  Rubber  Co.,  6  Bosw.  (N.  Y.) 
85,  97;  Deane  v.  Hodge,  35  Minn. 
146;  g.  c.  59  Am.  Eep.  321;  Kogers 
v. Hastings  &c.  B.  Co.,  22  Minn.  25; 
Sheldon  v.  Fairfax,  21  Vt.  102;  New 
Athens  v.  Thomas,  82  111.  259;  Mc- 
Masters  v.  Eeed,  1  Grant's  Oas.  (Pa.) 
36;  Board  of  Education  v.  Greene- 
baum,  39  HI.  609 ;  Eoss  v.  Madison,  1 
Ind.  281;  s.  c.  48  Am.  Dec.  361; 
Merrick  t;.  Burlington  &c.  Co.,  11 
Iowa,  74;  Petrie  r.  Wright,  6  Smedes 
&  M.  (Miss.)  647;  Buckley  v.  Briggs, 
30  Mo.  452;  Abby  v.  Billups,  35  Miss. 
618;  «.  c.  72  Am.  Dec.  143;  Kennedy 
V.  Baltimore  Ins.  Co.,  3  Har.  &  J. 
(Md.)  367;  «.  c.  6  Am.  Dec.  499;  An- 
tiopeda  Baptist  Church  v.  Mulford,  8 
N.  J.  L.  182;  Smith'©.  First.  Cong. 
Meeting-house,  8  Pick.  (Mass.)  178; 


Stone  V.  Congregational  Society,  14 
Vt.  186;  Dunn  v.  St.  Andrew's 
Church,  14  Johns.  (N.  Y.)  118;  Ab- 
bot V.  Thkd  School  District,  7  Me.  118 ; 
San  Antonio  v.  Lewis,  9  Tex.  69; 
Gassett  v.  Andover,  21  Vt.  342;  Hall 
V.  Vermont  &c.  E.  Co.,  28  Vt.  401 ; 
Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.  Sel.  Cas.  180.  Where,  by  its 
charter,  a  corporation  was  required  to 
publish  the  accounts  of  its  treasurer,  it 
was  held  liable  for  the  expense  of  such 
publication.  Tucker  t>.  Eochester,  7 
Wend.  (N.  Y.)  254. 

>  Post,  ch.  177,  art.  IH. 

'  Post,  4  5182 ;  Barcus  v.  Hannibal 
&c.  Plank  Eoad  Co.,  26  Mo.  102. 

*  Bank  of  Kentucky  v,  Schuylkill 
Bank,  1  Pars.  Sel.  Cas.  180,  261; 
quoted  with  approval  in  Pixley  v. 
Western  Pacific  R.  Co.,  33  Cal.  183; 
«.  c.  91  Am.  Dec.  623.  See  also  Bank 
of  United  States  v.  Dandridge,  12 
Wheat.  (TJ.  S.)  64,  70. 
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a  person  who  renders  services  to  a  corporation,  under  an  in- 
formal contract,  which  could  not  be  enforced  so  long  as  it 
remained  executory,  may  recover  the  reasonable  value  of  his 
services  upon  a  quantum  meruit,  upon  the  theory  that,  the  cor- 
poration  having  availed  itself  of  the  services,  is  bound   in 
conscience  to  pay  to  the  party  rendering  them  what  they  were 
worth  to  it.'    In  such  a  case  the  action  for  the  quantum  meruit 
will  be  supported  by  proof  of  circumstances  from  which  a 
promise  to  pay   might  ordinarily  be  inferred  in   an  action 
against  a  natural  person.*    In  many  cases,  the  application  of 
the  principle  is  nothing  more  than  the  proof,  by  circu7r),stan- 
tial  evidence,  of  a  contract  on  the  part  of  a  corporation;  and 
the  evidence  must  be  such  as  fairly  to  raise  the  inference  that 
the  parties  intended  that  the  rendition  of  the  services  should 
not   be  gratuitous,  but  that    the   corporation   should    make 
payment  for  them;  or,  at  least,  that  the  circumstances  were 
such  that  a  reasonable  man,  in  the  same  situation  with  the 
person  who  receives   and  is   benefited  by  them,  would  and 
ought  to  understand  that  compensation  was  to  be  paid  for 
them.'    In  many  such  cases  the  right  of  action  to  recover  the 


•  Pixley  V.  Western  Pacific  K.  Co.,  who  has  rendered  services  in  the  ex- 

83  Oal.  183 ;   «.  c.  91  Am.  Dec.  623 ;  ecution  of  a  verbal  contract  which,  by 

Hall  V.  Vermont  &c.  E.  Co.,  28  Vt.  reason  of  the  statute  of  frauds,  cannot 

401 ;  Fitzgerald  &c.  Co.  v.  Fitzgerald,  be  enforced  against  the  other  party, 

137  U.  S.  98.    Here  again  the  rule  of  can  recover  the  value  of  his  services 

the  text  is  supported  by  the  analogies  upon  a  quantum  meruit.      Souch  ». 

of  the  decisions  under  the   statute  of  Strawbridge,  2  O.  B.  808,  813 ;  Bur- 

frauds.    Thus,  a  party  who  has  paid  lingame  v.  Burlingame,  7  Oow.  (N.Y.) 

money  in  fulfillment  of  a  verbal  con-  92,  94 ;  King  v.  Brown,  2  Hill  (N.  Y.), 

tract  for  an  interest  in  land,  which  485. 

contract  cannot  be  enforced  hecause  "  Barstow  v.  City  E.  Co.,  42  Cal. 

within  the  statute  of  frauds,  may  re-  467. 

cover  back  the  money  so  paid,  in  an  ac-  '  Pew  v.  First  Nat.  Bank,  130  Mass. 

tion  for  money  had  and  received,  upon  391,  395;    quoted   with  approval  in 

the  refusal  or  inability  of  the  other  Fitzgerald  &c.  Co.  v.  Fitzgerald,  137 

party  to  the  contract  to  carry  into  ex-  U.  S.  98,  111.    In  the  last  case  there 

ecution  the  contract  on  his  part.    Kid-  were  circumstances  upon  which  the 

dert;.  Hunt,  1  Pick.(Mass.)328;8.c.  11  court  held  that  it  was  fairly  a  questiori 

Am.  Dec.  183 ;  Seymour  v.  Bennet,  14  for  a  jury  whether  the  services  were 

Mass.  266 ;  Barickman  v.  Kuykendall,  of  such  a  character  and  were  rendered 

6Elackf.  (Ind.)  21,22.    So  also,  one  under  such  circumstances  that  the 
3902 


IMPLIED  CONTRACTS.     [4  Thomp.  Corp.  §  5183. 

value  of  the  services  ■will  be  supported  on  the  ground  of  a 
ratification,  and  it  will  not  therefore  be  necessary  to  show  a 
precedent  contract}  "  Having  availed  itself  of  the  services  and 
received  the  benefits,  it  is  bound  in  conscience  to  pay,  and  will 
not  be  heard  to  say  that  the  original  agreement  was  not  made 
by  a  person  legally  authorized  to  contract."  ^  Thus,  a  mining 
corporation  has  been  held  liable  to  its  foreman  for  moneys  ad- 
vanced to  pay  corporate  debts,  where,  although  there  was  no 
precedent  request  for  him  to  make  the  advance,  there  was  an 
acquiescence  with  full  knowledge,' —  which,  on  principles  else- 
where explained,  would  constitute  a  ratification.*  So,  it  has 
been  held  that  where  labor  has  been  performed  for  a  corpora- 
tion with  the  knowledge  of  the  directors  and  general  managers, 
and  without  any  dissent  on  their  part,  the  corporation  will  be 
bound  to  pay  a  quantum  meruit,  in  the  absence  of  any  express 
contract  under  which  the  labor  was  performed.*  So,  even  where 
there  is  a  statute  providing  that  no  contract  shall  be  binding 
upon  a  corporation  unless  made  in  writing,^  this,  according  to 
one  view,  does  not  prevent  a  corporation  from  being  held 
liable,  as  on  an  implied  promise,  where  benefits  or  services 
have  been  given  or  rendered  to  it,  on  the  oral  request  of  its 
officers,  and  the  company  has  accepted  and  had  the  benefit  of 
them.'  And,  in  the  same  line  of  thought,  it  has  been  reasoned, 
that  when  a  contract  is  executory,  a  corporation  cannot  be  held 
bound  by  it,  unless  the  contract  is  made  in  pursuance  of  the 
provisions  of  its  charter;  but  where  the  contract  has  been 
executed,  and  the  corporation  has  enjoyed  the  benefit  of  the 

plaintiff  was  entitled  to  claim  com-  *  Post,  §  6286,  etseq. 

pensation  therefor.    A  vote  of  the  di-  *  Fiater  v.  La  Eue,  15  Barb.  (N.Y.) 

rectors,  that  a  committee  be  appointed  323 ;  quoted  with  approval  in  Pixley 

to  increase  the  stock  subscriptions,  d.  Western  Pacific  R.  Co.,  33  Cal.  183; 

with  such  compensation  as  the  board  «.  c.  91  Am.  Dec.  623 ;  post,  §  5303. 

shall  deem  proper,  not  to  exceed  one  '  Martin  v.  Victor  Mill  &  Mining 

per  cent,  has  been  held  to  raise  a  Co.,  19  Nev.  180. 

promise  by  the  corporation  to  pay  a  *  Post,  §  5298. 

reasonable  compensation,  within  the  '  Goodwin  v.  Union  Screw  Co.,  34 

limit,  for  labor  and  money  expended  N.  H.  378. 

by  that  committee  for  the  company's  '  Ante,  §  5018. 

benefit.    Hall  v.  Vermont  &c.  R.  Co.,  '  Foulke  v,  San  Diego  &c.  E,  Co., 

28  Vt.  401.  51  Cal.  365. 
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consideration,  an  implied  assumpsit  arises  against  it,  as  well  as 
an  implied  ratification  of  the  authority  of  the  agent  who  con- 
tracted.* 


§  5183.  When  Implied  in  Favor  of  Director  or  Officer.  — 

An  obligation  to  pay  for  property  or  services  m,ay  be  implied 
on  the  part  of  a  corporation  in  favor  of  a  director  or  officer  of 
the  corporation,  though  it  is  conceded  that  the  law  will  scruti- 
nize jealously  a  claim  of  this  kind.^  Thus,  it  has  been  held 
that  a  promise  on  the  part  of  a  railway  company  may  be  im- 
plied to  pay  the  reasonable  value  of  services  rendered  by  a 
director,  as  land  commissioner  and  attorney,  outside  of  his 
duties  as  director.'  So,  it  has  been  held  that,  where  a  corpo- 
ration avails  itself  of  the  use  of  letters-patent  for  an  invention, 
owned  by  one  of  its  directors  and  officers,  with  his  consent,  he 
is  not  precluded  from  recovering  compensation  therefor,  as 
upon  an  implied  contract.*  Perhaps  the  reason  why  such  an 
obligation  should  be  implied  by  law  upon  the  given  state  of 
facts  is  rendered  more  clear  when  it  is  considered  that,  by 
virtue  of  his  office,  the  person  claiming  the  compensation 
for  the  ser.vices  is  prohibited  from  voting  for  the  payment  of 
such  compensation,  or  for  fixing  the  amount  thereof.*  Nor 
is  there  any  substantial  danger  in  such  a  rule;  since  the 
question  whether  the  law,  under  given  circumstances,  will 
imply  a  promise  is  generally  a  question  of  law  for  the  court, 
and  not  a  question  of  fact  for  the  jury, —  the  jurors  not  being 
in  civil  cases  judges  of  the  law;^  though  where  the  law^does 
not  imply  the  promise,  it  will  be  a  question  for  the  jury  what 


'  San  Francisco  Gas  Co.  v.   San  (N.  Y.)  85,  97.    Compare  McKeever 

Francisco,  9  Cal.  453.  v.  United  States,  14  Gt.  of  CI.  (U.  S.) 

="  Fitzgerald  &c.  Co.  v.  Fitzgerald,  396. 

137  TJ.  S.  98, 110.    See  ante,  §  4386,  et  '  Jones  v.  Morrison,  81  Minn.  140, 

eeg.  148;  ante,  §  4381. 

'  Eogera  v.  Hastings  &c.  K.  Co.,  22  '   Prickett  ».  Badger,  37  Eng.  L.  & 

Minn.  25.  Eq.  428  (overruling,  it  seems,  on  this 

*  Deane  v.  Hodge,  35  Minn.  146 ;  point  De  Bernardy  v.  Harding,  8  Ex. 

8.  c.  59  Am.  Eep.  321.    See  also  Eider  822).    Compare  Flanche  v.  Colburn,  8 

V,  Union  India  Eubber  Co.,  5  Bosw.  Bing.  14. 
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ibe  parties  really  intended;*  and  the  judge  must,  of  course, 
see  that  there  is  evidence  which  will  reasonably,  and  consist- 
ently with  the  principles  of  the  law,  take  the  question  to  the  jury. '^ 

§  5184.  Limitations  of  the  Doctrine   of   This  Chapter. — 

Certain  necessary  limitations  of  the  doctrine  of  this  chapter 
should  be  kept  in  mind.  First,  as  in  the  case  of  natural  persons, 
the  law  will  never  imply  a  contract  where  the  party  against 
whom  the  implication  is  sought  to  be  raised  had  no  power 
to  make  such  a  contract  in  a  formal  manner."  For  instance, 
the  law  will  not  raise  an  implied  assumpsit  against  an  infant^ 
except  so  far  as  to  charge  him  for  necessaries;  because,  with 
this  exception,  his  express  contract  would  not  be  good.  So,  a 
corporation  cannot  be  bound  by  an  implied  contract  where  it 
has  no  power  to  make  an  express  contract  to  the  same  effect.* 
Again,  it  is  a  principle  of  the  doctrine  of  implied  contracts 
that  the  law  will  never  imply  a  contract  contrary  to  the  express 
agreement  or  understanding  of  the  parties.  Therefore,  an 
implied  promise  to  pay  for  goods,  transferred  from  one  person 
to  another,  will  not  arise  from  the  mere  fact  of  their  being 
received  and  used,  where  it  was  understood  by  the  parties  at 
the  time  that  the  goods  were  not  to  be  paid  for."  Moreover, 
it  has  been  said  that  no  contract  can  arise  by  implication 
between  the  State  and  a  corporation.'  But  this  was  said  with 
reference  to  the  principles  which  should  obtain  in  the  con- 
struction of  grants  of  franchises  to  corporations;  and  it  was 
merely  intended  to  mean  that  where  the  instrument  embody- 
ing the  grant  is  doubtful,  nothing  is  implied  in  favor  of  the 
corporation  and  against  the  public'     If  a   sovereign   State 

'  Myers  v,  Malcolm,  20  111.   621.  erary  &c.  Inst.,  63  Vt.  581;  a.  c.  25 

See  as  illustrating  this,  Bickford  v.  Am.  St.  Kep.  783. 
Dane,  58  N.  H.  185;  Fitzgerald  &c.  «  Erie  &c.  E.  Co.  v.  Casey,  26  Pa. 

Co.  V.  Fitzgerald,  137  U.  S.  98,  111.  St.  287. 

'  For  such,  evidence,  see  the  case  '  It  will  not  escape  attention  that 

last  cited.  the  fundamental  theory  of  the  case  of 

»  Hall  V.  Vermont  &c.  R.  Co.,  28  Dartmouth  College  v.  Woodward,  4 

Vt.  401.  Wheat.  (U.  S.)  518,  was  that  there  was 

*  New  York  <fec.  B.  Co.  v.  New  an  implied  contract  on  the  part  of  the 
York,  1  HUt.  (N.  Y.)  562.  grantor  not  to  revoke  the  grant  of  cor- 

*  Lyndon  Mill  Co.  v.  Lyndon  Lit-  porate  franchises  which  he  had  made. 
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should,  througli  it3  duly  constituted  officers,  have  dealings 
■with  a  corporation,  no  reason,  known  to  the  principles  of  the 
common  law,  exists,  why  a  promise  should  not  be  implied 
against  the  corporation  in  favor  of  the  State,  or  against  the 
State  in  favor  of  the  corporation,  in  like  manner  as  in  the 
case  of  individuals;  although  the  law  might  not  furnish  any 
remedy  for  the  enforcement  of  such  a  contract  against  the 
State.  For  instance,  if  the  governor  of  a  State,  acting  within 
the  scope  of  his  powers,  should  procure  a  railway  company  to 
transport  a  regiment  of  the  State's  militia  from  one  place  to 
another,  for  the  purpose  of  quelling  a  riot,  an  implied  prom- 
ise would  arise  against  the  State  to  pay  for  the  services; 
although  the  promise  could  not  be  enforced;  unless  the  State. 
by  an  express  constitutional  provision  or  statute,  had  con- 
sented  that  action  should  lie  against  it  for  such  a  cause,  in 
the  judicial  courts. 
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TITLE  TEN. 

NOTICE,  ESTOPPEL,  AND  EATIFICATION. 


CHAPTEK  CXI. 

NOTICE  TO  CORPORATIONS. 


Section 

-6189.  General  statement  of  doctrine. 

-5190.  Can  have  only  constructive 
notice:  what  such  notice  is. 

■£191.  General  rule  that  notice  to 
agent  when  acting  officially 
is  notice  to  the  corpora- 
tion. 

^192.  A  classified  statement  of  excep- 
tions to  the  rule. 

-5193.  Facts  which  the  agent  has  prob- 
ably forgotten. 

■5194.  Facts  communicated  when 
agent  not  acting  in  the  par- 
ticular transaction. 

-5195.  Not  necessary  that  agent  should 
be  so  acting. 

.5196.  Notice  must  be  to  agent,  whose 
duty  it  is  to  act  on  or  com- 
municate the  knowledge  to 
his  principal. 

5197.  Knowledge  must  reach  the 
agent  while  acting  for  his 
principal. 

B198.  Illustrations  of  this  principle. 

■6199.  Cases  denying  this  principle. 

5200.  Knowledge  acquired  in  a  pre- 
vious transaction,  but  pres- 
ent in  the  mind  of  the  agent 
when  acting  in  the  particular 
transaction. 


Section. 

6201.  Notice  fcefore  the  agency  has 
begun  or  after  it  has  termi- 
nated. 

5202.  Notice    communicated    to    the 

agent     before     the     agency 
begun. 

5203.  Whether  corporation  continues 

to  be  affected  with  knowledge 
of  a  fact  communicated  to  a 
prior  agent. 
6204.  Knowledge  acquired  by  officers 
or  agents  in  their  own  private 
affairs. 

5205.  Where  the  agent  acts  for  him- 

self and  adversely  to  the  cor- 
poration. 

5206.  Where  the  officer  is  acting  for 

himself  in  a  transaction  with 
the  corporation. 

5207.  Illustrations  in  the  case  of  con- 

veyances, etc.,  to  the  corpo- 
ration by  its  officers. 

5208.  Illustrations  in  the  case  of  notes 

discounted  by  banks  for  their 
officers. 

5209.  Facts  which  the  officer  is  inter- 

ested in  concealing  from  the 
corporation. 

5210.  Constructive  notice  of  private 
between   corporate 
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Sbction 

officers  and  third  persons 
affecting  the  coporation. 

5211.  Further  of  this  subject. 

5212.  Notice  to  an  officer  who  is  also 

agent  of  the  party  giving  the 
notice. 
6213.  Exception  in  the  case  of  confi- 
dential communications. 

5214.  Where  the  person  receiving  the 

notice  is  a  director  in  two 
corporations. 

5215.  Whether  notice  to  one   agent 

imputable  to  the  corporation 
through  another  agent. 

6216.  Notice  to  an  improper  agent 
by  him  communicated  to  a 
proper  agent. 

5217.  Eule  where  the  officer  agrees 
not  to  communicate  the  no- 
tice. 

6218.  Knowledge  acquired  through 
official  relations  imputable  to 
agent  in  private  capacity. 

5219.  Effect  of  private  knowledge  of 

corporate  officer. 

5220.  When  notice  to  a  single  director 

is  notice  to  a  corporation. 

5221.  Notice  to  a  single  director  not 

officially  engaged. 

5222.  When  a  single  director  is  to  be 

deemed  "engaged  in  busi- 
ness" for  the  corporation  for 
the  purpose  of  receiving  such 
notice. 

5223.  Existence  of   knowledge   in  a 

single  director  while  sitting 
in  the  board. 

5224.  Pacts  which  the  directors  ought 


Suction 

to  know  imputable  to  the  cor- 
poration. 

5225.  Notice  to   the    corporation    in 

the  case  of  frauds  by  single 
directors  against  third  per- 
sons. 

5226.  Knowledge  of  agent  defrauding- 

a  third  person. 

5227.  Knowledge    acquired    by   the 

agent  while  acting  with  a 
third  party  ostensibly  for  his 
principal,  but  really  for  him- 
self. 

5228.  Notice  to  and  knowledge  of  the 

president. 
6229.  Notice  to  the  cashier  of  a  bank. 

5230.  Knowledge  of  cashier  who  acts 

as  member  of  discount  com- 
mittee. 

5231.  Notice  to  the  treasurer. 

5232.  Notice  to  various  special  agents. 

5233.  Knowledge  of  a  mere  servant  or 

clerk. 

5234.  Notice  to  a  mere  stockholder. 

5235.  Notice  to  a  corporation  of  de- 

fects which  it  is  bound  to 
repair. 

5236.  Notice  to  a  corporation  taking 

negotiable  paper. 

5237.  Circumstances  putting  a  corpo- 

ration upon  inquiry,. 

5238.  Whether  corporation  had  notice, 

a  question  of  fact. 

5239.  Evidence  of  notice  to  corporate 

officers. 

5240.  Other  holdings  relating  to  no- 

tice to  corporations. 


§  5189.  General  Statement  of  Doctrine. —  The  general 
rule  is  that  notice  of  a  fact  acquired  by  an  agent,  while  trans- 
acting the  business  of  his  principal,  operates  constructively  as. 
notice  to  his  principal.  As  corporations,  from  their  nature,, 
can  never  act  except  through  the  instrumentality  of  agents,, 
and  can  never  be  acted  upon  except  through  the  instrumen- 
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tality  of  their  agents  or  their  property,  this  principle  applies 
with  peculiar  force  to  them.^ 

§  5190.  Can  hare  Only  Constructive  Notice:  What  Such 
Notice  is.  —  In  other  words,  a  corporation  from  its  nature 
can,  in  a  strict  sense,  have  only  constructive  notice  or  knowl- 
edge of  facts.*  It  may  not  therefore  be  amiss  to  inquire,  in 
passing,  what  is  constructive  notice.  Perhaps  Lord  Brougham's 
explanation  is  as  clear  as  could  be  desired.  In  the  last  case 
which  he  considered  before  resigning  the  great  seal,'  the  Lord 
Chancellor  said:  "The  doctrine  of  constructive  notice  depends 
upon  two  considerations:  First,  that  certain  things  existing 
in  the  relation  or  the  conduct  of  parties,  or  in  the  case  be- 
tween them,  beget  a  presumption  so  strong  of  actual  knowl- 
edge that  the  law  holds  the  knowledge  to  exist,  because  it 
is  highly  improbable  it  should  not;  and,  next,  that  policy 
and  the  safety  of  the  public  forbid  a  person  to  deny  knowl- 
edge while  he  is  so  dealing  as  to  keep  himself  ignorant,  or  so 
that  he  may  keep  himself  ignorant,  and  yet  all  the  while  let  his 
agent  know,  and  himself,  perhaps,  profit  by  that  knowledge."* 

*  Eeid  V.  Bank  of  Mobile,  70  Ala.  Lyne  v.  Bank  of  Kentucky,  5  J.  J. 

199;  Frenkeli;.  Hudson,  82  Ala.  158;  Marsh,   (Ky.)   545,    559,    Upon    the 

8.  c.  60  Am.  Rep.  736,  per  Somerville,  question  what  knowledge  will  be  im- 

J.;  Conro  r.  Port  Henry  Iron  Co.,  12  puted  to  directors  and  officers,  see 

Barb.  (N,  Y.)  27 ;  Pontchartrain  Co.  ante,  §  4098. 

V.  Heirne,  2  La.  An,  129;  Smith  v.  *  In  this  chapter,  however,  for 
Water  Commissioners,  38  Conn.  208;  obvious  convenience,  the  terms  "ex- 
Mechanics'  Bank  »,  Schaumburg,  38  press"  and  "constructive"  are  fre- 
Mo.  228.  "A  corporation,"  said  Un-  quently  used  in  contradistinction, 
derwood,  J,,  "  cannot  receive  infor-  '  Kennedy  v.  Green,  3  Mylne  &  K. 
mation    or   notice  of    any  fact   but  699. 

through  the  senses  of  the  members  *  Ibid.  719.  The  definition  adopted 
composing  the  corporation.  A  cor-  by  Mr.  Justice  Story  (Story's  Eq.Jur., 
poration,  according  to  the  quaint  say-  §  399)  is  that  of  Eyre,  0.  B. :  "  Con- 
ing of  Lord  Coke,  has  no  soul ;  but  its  structive  notice  I  take  to  be  in  its 
movements  and  operations  proceed  nature  no  more  than  evidence  of  no- 
from  intellection,  and  that  very  often  tice,  the  presumptions  of  which  are  so 
of  the  most  acute  and  penetrating  violent  that  the  court  will  not  allow 
kind.  The  corporate  mind,  so  to  even  of  its  being  controverted." 
speak,  is  the  focus  where  the  Intel-  Plumb  v,  Fluitt,  2  Anstr.  482,  438. 
lects  of  its  managers  are  concentrated  On  the  subject  of  constructive  notice  of 
for   the    transaction    of    business."  facts  affecting  title,  where  such  facts 
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§  5191.  General  Rule  that  Notice  to  Agent  when  Acting' 
Officially  is  Notice  to  the  Corporation,  —  The  most  comprehen' 
sive  rule  with  reference  to  this  subject  which  can  be  stated  is, 
that  notice  communicated  to,  or  knowledge  acquired  by,  the 
officers  or  agents  of  corporations,  when  acting  in  their  official 
capacity  or  within  the  scope  of  their  agency,  becomes  notice  to 
or  the  knowledge  of  the  corporation,  for  all  juridical  pur- 
poses.' 

§  5192.  A  Classified  Statement  of  Exceptions  to  the  Rule. 

A  learned  writer  in  the  American  Law  Register,^  dealing  with 
the  question  under  what  circumstances  notice  to  an  agent  will 


have  been  communicated  to  the  at- 
torney or  other  agent  of  a  party, — 
Bee  Fuller  v.  Benett,  2  Hare,  394; 
Dresser  v.  Norwood,  17  0.  B.  (n.  s.) 
466 ;  Eolland  v.  Hart,  L.  E.  6  Oh.  678 ; 
The  Distilled  Spirits,  11  Wall.  (U.  S.) 
856;  Hovey  v.  Blanchard,  13  N.  H. 
145 ;  National  Security  Bank  v.  Cush- 
man,  121  Mass.  490 ;  Anketel  v.  Con- 
verse, 17  Ohio  St.  11;  «.  c.  91  Am. 
Dec.  115;  Hoppock  v.  Johnson,  14 
Wis.  303 ;  Lawrence  v.  Tucker,  7  Me. 
195 ;  Jones  Mort.  (2d  ed.),  §  584,  et  seq. 
In  the  leading  case  of  Dresser  v.  Nor- 
wood, 17  0.  B.  (n.  s.)  466,  decided  in 
the  court  of  Exchequer  Ohamber  in 
1864,  it  appeared  that  A.  placed  cer- 
tain timber  in  the  hands  of  H.,  a 
factor,  for  sale  on  a  del  credere  com- 
mission ;  that  B.  bought  the  timber 
through  the  agency  of  0.,  a  broker, 
who,  as  H.  was  aware,  had  prior 
knowledge  of  the  fact  that  the  tim- 
ber was  the  property  of  A.,  and  that 
H.  was  selling  as  factor  only;  but 
that  C.'s  knowledge  of  the  relative 
position  of  A.  and  H.  was  not 
communicated  to  B.,  who  made  the 
purchase  bona  fide,  although  he  was 
aware  that  H.  was  in  the  habit  of 
selling  timber  as  factor.  It  was 
held  (reversing  the  decision  of  the 
»  16  Am.  L. 
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court  of  Common  Pleas),  in  an  ac- 
tion by  A.  against  B.  for  the  price  of 
the  timber,  that  B.  was  affected  by 
the  knowledge  of  his  broker  C,  and 
therefore  could  not  set  off,  against  the 
price  of  the  timber,  so  bought  for  him, 
a  debt  due  to  him  from  H. 

'  "It  is  well  settled,"  said  Chan- 
cellor Walworth,  "that  notice  to  an 
agent  of  a  party,  whose  duty  it  is,  as 
such  agent,  to  act  upon  the  notice,  or 
to  communicate  the  information  to 
his  principal,  in  the  proper  discharge 
of  his  trust  as  such  agent,  is  legal 
notice  to  the  principal."  Fulton 
Bank  v.  New  York  &c.  Canal  Co.,  4 
Paige  (N.  Y.),  127, 137.  See  also  New 
York  &c.  E.  Co.  v.  Schuyler,  34  N.  Y. 
80,  84 ;  Bridgeport  Bank  v.  New  York 
&c.  E.  Co.,  30  Conn.  231,  270;  Mar- 
shall V.  Columbian  Fire  Ins.  Co.,  27 
N.  H.  157;  Campbell  v.  Merchants' 
&c.  Ins.  Co.,  37  N.  H.  35;  s.  c.  72  Am. 
Dec.  324;  Boggs  v.  Lancaster  Bank, 
7  Watts  &  S.  (Pa.)  331;  Danville 
Bridge  Co.  v.  Pomroy,  15  Pa.  St.  151 ; 
McEwen  v.  Montgomery  Co.  Mut. 
Ins.  Co.,  5  Hill  (N.  Y.),  101;  Cum- 
berland Coal  Co.  V.  Sherman,  30 
Barb.  (N.  Y.)  553,  560;  Wing  v.  Har- 
vey, 5  De  Gex  M.  &  G.  265;  «.  c.  27 
Eng.  L.  &  Eq.  140. 
Eeg.  (n.  s.)  1, 


NOTICE  TO  coeporat:ons.     [i  Thomp.  Corp.  §  5194. 

"be  imputed  to  his  principal,  concludes  his  discussion  with 
the  following  propositions:  "All  that  the  agent  has  notice  of 
Tvill  be  imputed  to  the  principal,  except:  1.  What  the  agent 
has  forgotten  entirely,  or  may  have  forgotten  during  the 
-agency;  2.  What  he  could  not  tell  his  principal,  e.  g.,  profes- 
sional confidences;  3 Facts  which  the  previous  con- 
duct of  the  agent  makes  it  certain  he  will  conceal."  Let  us 
take  up  these  subjects  separately. 

§  6193.  Facts  "Which  the  Agent  has  Probably  Forgotten. 

Tn  an  old  case,  it  was  said  by  the  Lord  Keeper  Guilford: 
""  Though  notice  to  a  man's  counsel  be  notice  to  the  party,  yet 
where  the  counsel  comes  to  have  notice  of  the  title  in  another 
affair,  which  it  may  be  he  has  forgot, —  when  his  client  comes 
to  advise  with  him  in  a  case  with  other  circumstances,  that 
.shall  not  be  such  a  notice  as  to  bind  the  party." ^ 

§  5194.  Facts  Communicated  -when  Agent  not  Acting  In 
"the  Particular  Transaction.  —  This  statement  leads  up  to 
another  limitation  of  the  rule,  which,  though  not  always  closely 
applied  by  the  courts,  is  founded  in  old  authority.  It  is  that 
the  notice  to,tlie  agent,  in  order  to  be  imputable  to  the  princi- 
pal, ought  to  have  reached  the  agent  in  the  same  transaction.^ 
Lord  Hardwicke  said  that  this  rule  "  ought  to  be  adhered  to; 
•otherwise  it  would  make  purchasers'  and  mortgagees'  titles 
■depend  altogether  on  the  memory  of  their  counsellors  and 
agents,  and  oblige  them  to  apply  to  persons  of  less  eminence 
as  counsel,  as  not  being  so  likely  to  have  notice  of  former 
transactions."'    But  Lord  Eldon  pointed  out  that  this  rule  can- 

*  Preston  v.  TubWn,  1  Vern.  286.  generally  been  adhered  to  in  America : 

'  Fitzgerald    v.  Falconberg,   Fitz.  Hood  v.  Fahnestock,   8  Watts   (Pa.), 

211.  489;  s.  c.  34  Am.  Dec.  489;  Bracken 

»  "Warrick  v.  "Warrick,  3  Atk.  291,  v.  Miller,  4  "Watts  &  S.  (Pa.)  102, 110; 

294.    The  same  rule  was  reaflBrmed  Martin  v.  Jackson,  27  Pa.  St.  604 ;  g.  c. 

as  settled  in  Worsley  v.  Scarborough,  67  Am.  Dec.  489 ;   Houseman  v.  Gi- 

3  Atk.  392.     See  also  to  the  same  ef-  rard  Mutual  &c.  Asso.,  81  Pa.  St.  256; 

feet,  Lowther  v.  Carlton,  2  Atk.  242;  "Willis  v.  Vallette,  4  Met.'  (Ky.)   186; 

Steed  ».  "Whitaker,  Barn.  220;  Hiern  Howard  Ins.  Co.  v.   Halsey,  8  N.  Y. 

V.  Mill,  13  "Ves.  114.    This  rule  has  271;  s.  c.  59  Am.  Dec.  478. 
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not  be  universal,  since,  two  transactions  might  follow  each 
other  so  closely  as  to  render  it  impossible  "  to  give  a  man 
credit  for  having  forgotten  it."  "  I  should  be  unwilling,"  he 
said,  "to  go  so  far  as  to  say  that,  if  an  attorney  has  notice  of  a 
transaction  in  the  morning,  he  shall  be  held,  in  a  court  of 
equity,  to  have  forgotten  it  in  the  evening:  it  must,  in  all 
cases,  depend  upon  the  circumstances." '  But  Lord  Eldon's 
view  is  inadmissible,  if  the  true  reason  of  the  rule  was  cor- 
rectly stated  by  the  Supreme  Court  of  Pennsylvania:  "The 
true  reason  of  the  limitation  is  a  technical  one,  that  it  is  only 
during  the  agency  that  the  agent  represents  and  stands  in  the 
shoes  of  his  principal.  Notice  to  him  is  then  notice  to  his 
principal.  Notice  to  him  twenty-four  hours  before  the  rela- 
tion commeijced  is  no  more  notice  than  twenty-four  hours 
after  it  had  ceased  would  be."^  In  an  earlier  case  in  Pennsyl- 
vania, the  court  said:  "It  is  now  well  settled  that  if  one,  in 
the  course  of  his  business  as  agent,  attorney,  or  counsel  for 
another,  obtain  knowledge  from  which  a  trust  would  arise, 
and  afterwards  become  the  agent,  attorney,  or  counsel  of  the 
subsequent  purchaser,  in  an  independent  and  unconnected 
transaction,  his  previous  knowledge  is  not  notice  to  such  other 
person  for  whom  he  acts.  The  reason  is,  that  no  man  can  be 
supposed  always  to  carry  in  his  mind  the  recollection  of  for- 
mer occurrences;  and  moreover,  in  the  case  of  the  attorney  or 
counsel,  it  might  be  contrary  to  his  duty  to  reveal  the  confi- 
dential communications  of  his  client."*  In  like  manner  it 
was  said  by  Mr.  Chief  Justice  Dixon  that  "  such  notice,  to  be- 
binding  upon  the  principal,  must  be  notice  to  the  agent,  when 
acting  within  the  scope  of  his  agency,  and  must  relate  to  the 
business,  or,  as  most  of  the  authorities  have  it,  the  very  busi- 
ness, in  which  he  is  engaged,  or  is  represented  as  being 
engaged,  by  authority  of  his  principal.    It  must  be  the  knowl- 

'  Mountford  v.  Scott,  3  Madd.  26 ;  '  Houseman  v.  Girard  Mutual  &c- 

Hargreaves  v.  Eothwell,  1  Keen,  154.  Asso.,  81   Pa.   St.    256,    opinion    by 

See  also  Fuller  v.  Benett,  2  Hare,  394,  Sharswood,  J. 

where  Jj«e  j/ears  elapsed  between  the  'Wood  v.  Fahnestock,   8   Watts- 
notice  to  the  solicitor  and  the  trans-  (Pa.),  489;  «.  c.  34  Am.  Dec.  489. 
action  to  which  it  was  held  applicable. 
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edge  of  the  agent,  coming  to  him  while  he  is  concerned  for  the 
principal,  and  in  the  course  of  the  very  transaction  which  is 
the  subject  of  the  suit,  or  so  near  before  it  that  the  agent  must 
be  presumed  to  recollect  it."  ^ 

§  5195.  Xot  Ifecessary  that  Agent  should  he  so  Acting:. — 

It  must  be  obvious,  on  a  little  reflection,  that  notwithstanding 
the  preceding  observations,  there  is  no  principle  which,  in 
order  to  affect  a  principal  with  notice  of  facts  communicated 
to  his  agent,  it  is  necessary  for  the  person  communicating  the 
notice  to  wait  until  he  can  catch  the  agent  acting  about  the 
particular  business  to  which  the  notice  relates.  If  such  were 
the  rule,  the  cases  would  be  very  few  indeed  in  which  notice 
could  ever  be  communicated  by  a  stranger  to  a  corporation.* 
For  instance,  must  the  agent  of  an  insurance  company,  in 
order  that  the  company  shall  be  affected  with  notice  of  a  loss, 
or  of  an  additional  insurance  in  another  company,  be,  at  the 
time  when  the  notice  is  communicated,  doing  something  with 
regard  to  that  particular  policy  of  insurance?  Or  must  a  bank 
cashier,  at  the  time  of  receiving  notice  of  the  protest  of  a  draft, 
be  doing  something  with  regard  to  that  particular  draft? 
These  questions  answer  themselves,  and  show  that  the  true 
rule  is  that  the  agent  to  whom  the  notice  is  communicated  (1) 
must  have  been  an  agent  at  the  time  —  the  communication  must 
not  have  been  made  before  his  agency  had  commenced,  or 
after  it  had  expired;  (2)  that  it  must  have  been  made  to  an 
agent  of  such  a  character  that  the  matter  to  which  it  related 
was  within  the  scope  of  his  agency,  —  that  is  to  say,  that  it 
was  within  his  power  and  duty  either  (a)  to  act  for  the  princi- 
pal upon  the  subject  of  the  notice,  or  (6)  to  communicate  the 
information  either  to  the  principal  or  to  the  agent  whose  duty 
it  was  to  act  for  him  with  regard  to  it.  Applying  these  prin- 
ciples to  a  corporation,  it  is  clear  that  notice  to  it  will  be  well 
communicated  if  communicated  to  any  agent  having  author- 

1  Congar  v.  Chicago  &c.  E.  Co.,  24  '  Read  the  conclusive  observations 

Wis.  157;  «.  c.  1  Am.  Kep.  164 ;  citing  .  of  Mr.  Justice  Vories  on  this  question, 
Story  on  Agency,  §40 ;  2  Kent's  Com.  in  Hayward  v.  National  Ins.  Co.,  52 
630,  and  note  and  cases  cited.  Mo.  181 ;  a.  c.  14  Am.  Eep.  400,  408. 
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ity  to  act  for  it  in  the  premises,  or  to  any  agent  whose  duty  it 
will  be  to  convey  the  information  to  its  board  of  directors.*  It 
must  follow  that  notice  to  a  corporation  must  always  be  well 
■communicated  when  communicated  to  that  officer  who  is  the 
official  organ  of  communication  between  its  directors  and  the 
outside  world;  and  this  officer  may  be  either  its  president,  who 
is,  ex  officio,  the  chairman  of  its  board  of  directors;^  or  its  sec- 
retary, who  is  generally  its  officer  for  conducting  its  corre- 
spondence and.  keeping  its  records;^  or  in  the  case  of  a  bank,  its 
■<:ashier,  for  reasons  already  given  with  regard  to  the  nature 
■of  this  office.* 

§  5196.  Kotice  must  be  to  Agent  whose  Duty  It  is  to  Act 
■on  or  Communicate  the  Knowledge  to  his  Principal.  —  As 

between  the  principal  and  a  third  person,  there  can  be  no 
-doubt  that  notice  to  an  agent  whose  duty  it  is  to  act  upon  the 
information  for  his  principal,  or  to  communicate  it  to  his 
principal,  is  notice  to  his  principal;  and  that  a  third  person 
■cannot,  upon  any  principle  of  justice,  be  affected  by  the  fraud 
■or  negligence  of  the  agent  in  concealing  the  information  from 
his  principal;*  and  this  principle  is  peculiarly  applicable  to 
■corporations,  since  the  third  person  can  communicate  notice 
to  the  corporation  in  no  other  way  than  by  notifying  the 
;agent  of  the  corporation  whose  duty  it  is  to  receive  and  com- 
municate it.  It  must  follow  that,  in  the  absence  oi  fraud  or 
■collusion  with  such  agent,  a  notice  to  him,  when  acting  for  the 
■corporation,  must  in  every  case  be  imputable  to  the  corpo- 
ration. 

§  5197.  Knowledge  must  Keach  the  Agent  while  Acting 
for  his  Principal. —  But  whatever  view  is  taken  of  the  ques- 
tion discussed  in  the  two  preceding  sections,  the  decisions  are 
nearly  unanimous  to  the  effect  that  notice  will  not  be  imputed 
to  the  principal,  unless  the  knowledge  of  the  fact  reaches  the 

»  Post,  §  5196. 

•  Ante,  §  4657.  *  See  the  reasoning  of  the  court  in 
»  Ante,  §  4696.                                         Fulton  Bank  v.  New  York  &c.  Canal 

*  Ante,  §§  4740,  4741.  Co.,  4  Paige  (N.  Y.),  127. 
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agent  while  acting  for  his  principal,  either  generally,  or  with- 
reference  to  the  transaction  to  which  the  notice  relates}  The- 
meaning,  as  we  shall  presently  see,^  is,  that  notice  communi- 
cated to  the  agent,  while  acting  for  himself,  or  while  acting- 
for  some  one  other  than  his  principal,  or  while  not  acting  in 
any  matter  of  business,  but  pursuing  his  mere  pleasure  on  the 
street  or  at  his  private  residence,  will  not  be  notice  to  his- 
principal;  because,  under  such  circumstances,  the  law  will 
not  indulge  the  presumption  that  he  remembers  it  and  com- 
municates it.  Thus,  notice  of  facts  which  come  to  the  knowl- 
edge of  my  attorney  while  he  is  acting,  not  for  me  but  as 
attorney  for  another  person,  will  not  be  imputable  to  me;*  and 
this  rule  applies  where  the  same  attorney  is  acting  at  the 
same  time  for  two  clients  in  different  cases.*  So,  information 
communicated  to  an  officer  of  a  corporation,  on  the  street,. 
touching  a  matter  affecting  the  rights  of  the  corporation,  is- 
not,  as  matter  of  law,  notice  to  the  corporation.*  So,  knowl- 
edge which  comes  to  a  director  personally,  while  not  acting- 
as  director,  is  not  imputable  to  the  corporation,  —  as  where  a. 
director  sees  a  newspaper  notice  of  the  dissolution  of  a,  partner- 
ship* 

§  5198.  Illustrations  of  This  Principle. — Accordingly,  it  was- 
held  that  notice-to  the  local  agents  of  a  railway  company,  in  the  State- 
of  Iowa,  distant  some  two  or  three  hundred  miles  from  the  city  or 
Chicago,  who  bad  distinct  duties  to  perform,  and  who  were  not  at 

'  Hood   V.  Fahnestock,   8  Watts  era'  &c.  Bank  v.  Payne,  25  Oonn.  444 ; 

(Pa.),  489;    «.  c.  34  Am.  Dec.  489;  «.  c.  68  Am.  Dec.  362;  Farrell  Foun- 

Houseman    v.    Girard    Mutual    &c.  dry  v.  Dart,  26  Conn.  376 ;  Louisiana 

Asso.,  81  Pa.  St.  256;  Willis  v.  Val-  State  Bank  v.  Senecal,  18  La.  525  r 

lette,  4  Met.  (Ky.)  186;  Howard  Ins.  Armstrong  v.  Abbott,  11  Colo.  220: 

Co.  V.  Halsey,  8  N.  Y.  271;  s.  c.  59  «.  c.  17  Pac.  Rep.  517. 
Am.  Dec.  478 ;  McCormick  v.  Wheeler,  '  Post,  §  5204,  et  seq. 

36  111.  114;  «.  c.  85  Am.  Dec.  388;  •  McCormick   v.  Wheeler,  36  HI.. 

Ford  V.  French,  72  Mo.  250;  Fulton  114;  s.  c.  85  Am.  Dec.  388. 
Bank  v.  New  York  &c.  Canal  Co.,  4  *  Ford  v.  French,  72  Mo.  250. 

Paige  (N.  Y.),127;  La  Farge  Ins.  Co.  »  Texas  Banking  Co.  v.  Hutchins, 

V.  Bell,  22  Barb.  (N.  Y.)  54 ;  General  53  Tex.  61 ;  g.  c.  37  Am.  Rep,  750. 
Ins.  Co.  V.  United  States  Ins.  Co.,  10  '  National  Bank  v.  Norton,  1  Hill 

Md.  517 ;  a.  c.  69  Am.  Dec.  174 ;  Farm-  (N.  Y.),  572. 
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all  concerned  in  the  business  of  forwarding  goods  from  Chicago,  was 
not  such  notice  as  would  bind  the  company  in  relation  to  that  busi- 
ness, the  same  having  been  transacted  by  other  agents,  who  had 
no  such  notice.*  ....  In  an  action  on  a  policy  oHnsurance,  an  agent 
of  the  insured  told  the  secretary  of  the  insuring  company,  at  another 
town  than  the  residence  of  the  company,  and  on  the  street,  of  a  fact 
affecting  the  risk,  which  information  the  secretary  forgot.  It  was 
held  that  this  did  not,  as  matter  of  law,  constitute  knowledge  on 
the  part  of  the  insurance  company.  The  court  said:  "The  knowl- 
edge of  the  secretary  may  be  equivalent  to  knowledge  of  the  com- 
pany; but  the  question  is,  Did  the  secretary  owe  to  the  holder  of 
the  policy  any  such  duty  as  required  him  to  bear  in  mind  informa- 
tion thus  received,  and  make  it  a  rule  of  law  that  he  should  be  held 
not  to  forget  it  ?  It  is  far  from  clear  that  the  same  rule  should 
apply  as  in  case  of  one  claiming  protection  as  an  innocent  purchaser 
without  notice."^  ....  A  director  of  a  land  company,  acting  as 
scrivener  and  acknowledging  officer  only,  drew  and  acknowledged  a 
deed  of  land  to  a  third  party,  at  the  grantor's  request,  in  the  pres- 
ence of  the  president  and  executive  board  of  the  company.  Sub- 
sequently, and  before  the  deed  was  recorded,  the  company  purchased 
the  same  land  from  the  same  grantor.  It  was  held  that  these  facts 
were  not  such  as  to  charge  the  company  with  notice  of  the  prior 
conveyance.' 

§  5199.  Cases  Denying  This  Principle. — Cases  are  found 
which  deny  the  operation  of  this  principle,  and  hold  that, 
although  knowledge  of  a  fact  came  to  an  agent  while  not  acting 
for  his  principal,  yet  if  he  subsequently  acted  for  his  principal  in 
a  matter  wherein  it  became  his  duty  to  communicate  the  fact, 
then  his  knowledge  would  be  imputed  to  his  principal.*  Thus, 
where  a  director  of  a  bank  acquired  knowledge  of  the  dissolu- 
tion of  apartnership,  from  having  seen  a  notice  of  the  dissolution 
in  a  newspaper,  but  afterwards,  when  a  note  of  the  partnership 
was  discounted,  failed  to  communicate  his  knowledge  of  the  fact 
to  the  other  directors,  and  they  discounted  the  note  in  igno- 

•  Congar  v.  Chicago  &c.  R.  Co.,  24  Wia.  157 ;  s.  c.  1  Am.  Rep.  164. 
'  Texas  Banking  Co.  v.  Hutchins,  *  See,  for  instance,  Tagg  v.  Tennes- 

63  Tex.  61 ;  t.  c.  37  Am.  Rep.  750,  751.      see  Nat.  Bank,  9  Heisk.  (Tenn. )  479 ; 
'  Armstrong  v.  Abbott,   11   Colo.      Union  Bank  v.  Campbell,  4  Humph. 
220;  «.  c.  17  Pac.  Rep.  517.  CTenn.)  394,  396. 
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ranee  of  the  fact,  it  was  held  that  the  bank  was  affected  with 
the  knowledge  of  the  director, — Mr.  Justice  Green  saying: 
"All  that  is  necessary  is  that  the  director,  acting  in  the  board 
when  the  note  is  offered  for  discount,  should  have  knowledge 
of  the  dissolution.  If  he  had  such  knowledge,  h«  is  bound 
to  communicate  it  to  the  board."  ^  In  a  later  case  it  was  said, 
quoting  the  above  language:  "  We  do  not  intend  to  controvert 
the  general  doctrine  that  '  notice  must  come  to  an  agent  while 
he  is  concerned  for  the  principal,  and  in  the  course  of  the 
same  transaction';  for  notice  to  a  party  while  he  is  not  acting 
as  agent  is  certainly  no  notice  to  a  principal  for  whom  he 
may  afterward  act.  But  the  existence  of  knowledge  in  an  agent, 
when  acting  for  his  principal,  is  notice  to  the  principal,  how- 
ever that  knowledge  may  have  been  acquired.  The  material 
fact,  therefore,  which  binds  the  principal  is  the  knowledge 
which  the  agent  possesses  when  he  comes  to  act,  and  the  prin- 
cipal is  bound  in  such  case,  whether  the  knowledge  is  commu- 
nicated or  not,  and  without  regard  to  the  manner  in  which 
the  agent  acquires  his  knowledge."* 

§  5200.  Knowledge  Acquired  in  a  Previous  Transaction, 
but  Present  in  the  Mind  of  the  Agent  when  Acting  in  the 
Particular  Transaction.  —  In  like  manner,  the  Supreme 
Court  of  the  United  States  have  held  that  the  rule  that  notice 
to  the  agent  is  notice  to  the  principal,  applies  not  only  to 
knowledge  acquired  by  the  agent  in  the  particular  transac- 
tion, but  to  knowledge  acquired  by  him  in  a  prior  transaction, 
and  present  in  his  mind  at  the  time  when  he  is  acting  as 
such  agent,  provided  it  be  of  such  a  character  as  he  may  com- 
municate to  his  principal  without  a  breach  of  professional 
confidence.'     This  seems  to  have  been  the  rule  finally  estab- 

'  TTnion  Bank  v.  Campbell,  s'wpra.  &c.  Canal  Co.,  4  Paige  (N.  T.),  127, 

Contra,  National  Bank  v.  Norton,  1  137. 
Hill  (N.  Y.),  572.  »  The  Distilled  Spirits,  11  Wall. 

'  Tagg».  Tennessee  Nat.  Bank,  9  (TJ.  S.)  356.    In  his  opinion,  Mr.  Jus- 

Heisk.  (Tenn. )  479.    See  also  Bank  of  tice  Bradley  criticises  the  view  of  Lord 

United  States  v.  Davis,  2  Hill  (N.  Y.),  Hardwicke  in  Warrick  v.  Warrick,  3 

451,  461 ;  Fulton  Bank  v.  New  York  Atk.  291,  that  the  rule  does  not  ex- 
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lished  in  England  in  a  case  in  the  court  of  Exchequer 
Chamber,  where  it  was  briefly  held  that,  "  in  a  commercial 
transaction  of  this  description,  where  the  agent  of  the  buyer 
purchases,  on  behalf  of  his  principal,  goods  from  the  factor 
of  the  seller,  the  agent  having  present  to  his  mind,  at  the  time- 
of  the  purchase,  a  knowledge  that  the  goods  he  is  buying  are^ 
not  the  goods  of  the  factor,  though  sold  in  the  factor's  name,, 
the  knowledge  of  the  agent,  however  acquired,  is  the  knowledge- 
of  the  principal."^  The  rule,  as  stated  by  the  Supreme- 
Court  of  Missouri,  is  that,  where  the  fact  of  the  agency  is 
established,  knowledge  acquired  by  the  agent,  not  only  during 
the  continuance  of  his  agency,  but  also  that  possessed  by  him 
so  shortly  prior  to  his  appointment  as  necessarily  to  give  rise 
to  the  inference  that  it  remained  fixed  in  his  memory  when 
the  employment  began,  must  be  deemed  the  knowledge  of  his- 
principal.* 

§  5201.  Notice  before  the  Agency  has  Be§riin  or  after 
It  has  Terminated. — The  following  passage  from  the  com- 
mentaries of  Mr.  Justice  Story  has  been  quoted  with  approvalr 
"Upon  a  similar  ground,  notice  of  facts  to  an  agent  is  construc- 
tive notice  thereof  to  the  principal  himself,  where  it  arises 
from,  or  is  at  the  time  connected  with,  the  subject-matter 
of  his  agency;  for,  upon  general  principles  of  public  policy,  it- 
is  presumed  that  the  agent  has  communicated  such  facts  to  the- 

tend  so  far  as  to  effect  the  principal  (n.  b.)  466.    This  rule  was  adopted  in. 
with  knowledge  of  the  agent  acquired  Hart  v.  Farmers'  &c.  Bank,  33  Vt> 
previously  in  a  different  transaction.  252.    See  also  Hovey  v.  Blanchard,  !$• 
He  also  approves  the  view  of  Lord  N.  H.  145;  Patten  v.  Merchants'  &c. 
Eldon  in  Mountford  v.  Scott,  1  Turn.  Insurance  Co.,  40  W.  H.  375;  Smith 
&  B.  274 ;  S.C.3  Madd.  26,  —  that  the  v.  South  Eoyalton  Bank,  32  Vt.  341 ; 
rule  does  not  apply  where  the  knowl-  s.  c.  76  Am.  Dec.  179.    See  also  In— 
edge  came  to  the  agent  in  a  previous  galls  v.  Morgan,  10  N.  Y.  178. 
transaction,    which   so   closely  pre-  •  Chouteau  v.  Allen,  70  Mo.  290,, 
ceded  the  transaction  in  question  that  341 ;  citing  Hayward  v.  National  Ins. 
the  agent  could  not  be  presumed  to  Co.,  52  Mo.  181;  «.  c.  14  Am.  Eep. 
have  forgotten  it.    He  also  regarded  400,  as  recognizing  the  principle ;  and . 
the  case  of  Dresser  v.  Norwood,  infra,  citing  Wade  on  Notice,  ^  687,  as  lay- 
as  settling  the  rule  in  England  in  ac-  ing  down  a  much  broader  doctrine  in. 
cordance  with  his  view.  respect  of    the  effect  of    knowledgfr- 
'  Dressor   v.   Norwood,  17  C.  B.  previously  acquired  by  an  agent. 
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principal;  and  if  he  has  not,  still  the  principal,  having  in- 
trusted the  agent  with  the  particular  business,  the  other  party 
has  a  right  to  deem  his  acts  and  knowledge  obligatory  on  the 
principal;  otherwise  the  neglect  of  the  agent,  whether  designed 
or  undesigned,  might  operate  most  injuriously  to  the  rights 
and  interests  of  such  party.  But  unless  notice  of  the  facts 
come  to  the  agent  while  he  is  concerned  for  the  principal,  and 
in  the  course  of  the  very  transaction,  or  so  near  before  it  that 
the  agent  must  be  presumed  to  recollect  it,  it  is  not  notice 
thereof  to  the  principal;  for  otherwise  the  agent  might  have 
forgotten  it,  and  then  the  principal  would  be  affected  by  his 
want  of  memory  at  the  time  of  undertaking  the  agency. 
Notice,  therefore,  to  the  agent,  before  the  agency  is  begun,  or 
after  it  has  terminated,  will  not  ordinarily  affect  the  princi- 
pal."' But  this  language,  although  it  has  met  with  judicial 
approval,^  illustrates  the  mental  peculiarities  of  a  judge  and 
law-writer  whose  learning  was  diffuse,  but  whose  habits  of 
thought  were  often  loose  and  inaccurate.  The  cases  of  knowl- 
edge acquired  by  an  agent  before  the  commencement  of  his 
agency,  and  of  knowledge  acquired  by  him  after  his  agency 
has  terminated,  are  totally  different.  In  the  former  case,  upon 
being  appointed  agent,  he  acquires  an  interest  and  duty  in 
communicating  to  his  principal  any  previously  acquired 
knowledge  affecting  the  subject  of  his  agency;  so  that  there 
is  at  least  room  for  the  presumption,  under  particular  circum- 
stances, that  he  has  made  the  communication,  —  or,  at  least, 
room,  under  particular  states  of  fact,  for  submitting  the  ques- 
tion to  a  jury.'  But,  after  the  agent  has  been  dismissed  from 
his  agency,  there  is  no  room  to  indulge  the  presumption  that ' 
he  has  communicated  to  his  former  principal  a  fact  which 
has,  subsequently  to  his  dismissal,  come  to  his  knowledge 

^  Story  on  Agency,  §  140. 

"  It  was  quoted  -with  approval  in  must  be  so  near  before  it  that  the  agent 

Hayward  v.  National  Ins.  Co.,  52  Mo.  must  be  presumed  to  recollect  it." 

181 ;  8.  c.  14  Am.  Rep.  400,  410.    But  Hayward  v.  National  Ins.  Co.,  supra- 

the  court  emphasized  this  statement :  reaffirmed  in  Chouteau  v.  Allen   70 

"  If  notice  is  given  before  the  agency  Mo.  290,  341. 
has  begun,  to  affect  the  principal,  it  »  Post,  §  5238. 
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affecting  his  former  agency.  On  the  other  hand,  if  the  law 
could  indulge  in  any  presumption  on  the  subject,  in  many 
cases  there  would  be  room  for  the  contrary  presumption, — 
especially  in  cases  where  the  dismissal  has  taken  place  under 
unfriendly  circumstances.  It  is  submitted  that,  to  the  princi- 
ple that  a  notice  communicated  to  a  person  after  his  agency 
has  terminated  will  not  be  imputable  to  his  former  principal, 
in  the  absence  of  express  proof  that  he  communicated  the 
information  to  such  former  principal, — there  can  be  no  excep- 
tion. 

§  5202.  Xotice  Communicated  to  the  Agent  before  the 
Agency  Begun.  —  Upon  the  question  whether  the  knowledge 
which  an  agent  acquires  prior  to  the  commencement  of  his 
agency  is  imputable  to  his  principal,  the  authorities  disagree.' 
In  many  cases  the  proposition  is  uniformly  maintained  that 
knowledge  thus  acquired  is  not  notice  to  the  principal.  In  a 
case  in  Pennsylvania,  it  was  said  that  notice  to  an  agent 
twenty-four  hours  before  the  relation  commenced  is  no  more 
notice  than  twenty-four  hours  after  it  has  ceased,  would  be.* 
But  the  Supreme  Judicial  Court  of  Maine  think,  all  things 
considered,  that  the  safer  and  better  rule  would  be  that  the 
knowledge  of  the  agent,  obtained  prior  to  his  employment  as 
agent,  will  be  an  implied  or  imputed  notice  to  the  principal, 
under  certain  limitations  and  conditions,  which  are  these: 
"The  knowledge  must  be  present  to  the  mind  of  the  agent 
when  acting  for  the  principal,  so  fully  in  his  mind  that  it 
could  not  have  been  at  the  time  forgotten  by  him;  the  knowl- 
edge or  notice  must  be  of  a  matter  so  material  to  the  transac- 
tion as  to  make  it  the  agent's  duty  to  communicate  the  fact  to 
his  principal;  and  the  agent  must  himself  have  no  personal 
interest  in  the  matter  which  would  lead  him  to  conceal  his 
knowledge  from  his  principal,  but  must  be  at  liberty  to  com- 
municate it."  And  the  court  admitted  that  "additional  modi- 
fication might  be  required  in  some  cases."' 

'  See  Wharton  on  Agency,  ^  178,  '  Houseman  v.  Girard  Mutual  Ac. 

et  seg.,  for  authorities.  Asso.,  81  Pa.  St.  256. 

'  Pairfield  Savings  Bank  v.  Chase,  72  Me.  226,  228;  s.  c.  39  Am.  Kep.  319. 
3922 


NOTICE  TO  CORPORATIONS.     [4  Thomp.  Coip.  §  6303. 

§  5203.  "Whether    Corporation    Continues    to    he   Affected 
"With  Knowledge  of  a  Fact  Communicated  to  a  Prior  Agent. 

A  difiference  of  judicial  opinion  is  discovered  upon  the  ques- 
tion whether,  in  case  notice  of  a  fact  has  been  communicated 
io  a  corporation  through  its  appropriate  agent,  the  corporation 
•continues,  in  tlieory  of  law,  to  be  charged  with  notice  of  that 
fact,  after  the  dismissal  of  the  agent  so  receiving  the  notice 
-and  the  substitution  of  another  in  his  place.  It  is  submitted 
that,  whether  it  is  viewed  from  the  stand-point  of  technical 
theory  or  of  public  policy,  there  can  be  no  just  ground  for  a 
•difference  of  opinion  upon  such  a  question.  If  we  view  it 
from  the  stand-point  of  technical  theory,  the  conclusion  must 
be  that  when,  through  its  appropriate  agent  acting  for  it  at 
4he  time,-  the  corporation  has  received  notice  or  acquired 
knowledge,  then,  as  the  law  has  imputed  the  notice  or  knowl- 
•edge  to  the  artificial  body,  which  is  a  continuing  body  endowed 
with  a  species  of  immortality,  the  presumption  must  be  that  it 
■continues  to  know  if;  and  the  presumption  of  continuing  knowl- 
•edge  is  founded  on  the  obvious  presumption  that  retiring 
.agents  will  cornmunicate  to  their  successors  whatever  it  is 
appropriate  for  them  to  know  in  order  to  discharge  their 
duties.  If  the  question  is  viewed  from  the  stand-point  of 
public  policy,  then  it  is  apparent  that  it  would  a(Jd  a  new 
peril  to  those  under  which  the  public  already  rest  in  dealing 
with  corporations,  if  the  courts  were  to  hold  that,  in  order  to 
£x  a  corporation  with  a  continuing  knowledge  of  a  fact,  the 
party  must  watch  every  re-election  of  its  directors  and  every 
■change  of  its  agents  to  whom  the  notice  has  first  been  com- 
municated, and,  at  his  peril,  renew  the  notice  from  time  to  time 
to  the  new  incumbents.  We  may  trust  the  Supreme  Court  of 
the  United  States  for  the  conclusion  that  such  is  not  the  law, 
at  least  in  the  case  of  notice  communicated  to  the  board  of 
■directors;  for  that  court  has  held  that  notice  to  the  board  of 
directors  of  an  incorporated  bank,  that  certain  shares  of  the 
fitock  of  the  bank  are  held  in  trust,  is  notice  of  the  trust  to  a 
iiibseqitent  board  of  directors,  so  as  to  be  binding  upon  the  bank, 
— in  other  words,  that  the  notice,  once  fixed  upon  the  corpo- 
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ration,  of  the  trust,  is  a  continuing  notice.*  But  in  a  case 
which  is  possibly  distinguishable,  the  Supreme  Court  of  Mich- 
igan have  held  to  the  contrarj',  in  the  case  of  a  notice  given 
to  the  mere  ministerial  agent  of  an  incorporated  common  car- 
rier, of  the  meaning  of  certain  peculiar  and  arbitrary  ship- 
ping-marks, —  holding  that  the  fact  that  previous  shipping 
clerks  of  the  carrier  knew  the  meaning  of  the  marks  and  acted 
accordingly  was  no  ground  for  imputing  such  knowledge  to 
their  successors,  and  through  them  to  the  company.* 

§  5204.  Knowledgre  Acquired  by  Officers  or  Agrents  in  their 
Own  Private  Affairs.  —  The  knowledge  acquired  by  the  oflS- 
cers  or  agents  of  a  corporation,  while  not  acting  for  the  cor- 
poration, but  while  acting  for  themselves,  is  not  imputable  to 
the  corporation.^  The  rule  that  an  officer  of  a  corporation 
may  acquire  knowledge  in  a  private  capacity  with  which  the 
corporation  will  not  be  charged,  sometimes  prompts  an  at- 
tempt to  benefit  the  corporation  at  the  expense  of  such  knowl- 
edge, without  charging  the  corporation  with  the  possession  of 
it.  The  corporation,  however,  ought  not  to  be  permitted  to 
occupy  this  equivocal  position,  and  a  court  of  justice  will  be 
quick  to  detect  an  artifice  of  this  kind.  It  was  observed  by 
the  Supreme  Court  of  Wisconsin  in  one  case:  "There  is  a 
strange  and  suspicious  confusion  of  individual  and  ofiicial 
relations,  duties,  and  responsibilities  all  through  this  trans- 
action, and  a  separation  and  distinction  of  official  and  per- 
sonal identity  which  we  think  ought  not  to  be  recognized  or 
receive  judicial  indorsement."*     Under  a  principle  already 

'  MechanicB'  Bank  v.  Seton,  1  Pet.  Bank  v.  Chase,  72  Me.  226 ;  *.  c.  3* 

(U.  S.)  299,309.  Am.  Eep.  319;  Wickersham  v.  Chi- 

"  Great  WeatemR.  Co.  1).  Wheeler,  cago  Zmc  Co.,  18  Kan.  481;  s.  c.  26- 

20    Mich.    419,    424.     This    decision  Am.  Eep.  784;  Mathia  v.  Pridham, 

should  be  studied.    Its  soundness  is  (Tex.   App.)   20   S.  "W.   Kep.    1015;- 

doubtful.  Manhattan  Brass  Co.  v.  Webster  &c. 

•  Johnston  v.  Shortridge,  93  Mo.  Co.,  37  Mo.  App.  145.    A  good  illus- 

227, 232 ;  State  Savings  Association  v.  tration  of  the  doctrine  will  be  found 

Nixon-Jones    Printing    Co.,   25    Mo.  in  Piatt  v.  Birmingham  Axle  Co.,  41 

App.  643 ;  Innerarity  v.  Merchants'  Conn.  255. 

Nat.  Bank,  139  Maas.  332 ;  «.  c.  52  *  Mihills  Man,  Co.  v.  Camp,  49 

Am.    Eep.    710;    Fairfield    Savings  Wis.  130,  149, 
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atated,*  this  rule  would  not  apply  in  a  case  where  the  knowl- 
edge, previously  acquired  by  the  corporate  officer  in  his  own 
private  affair,  was  present  in  his  mind  at  the  time  of  the  trans- 
action conducted  by  him  for  the  corporation,  and  in  respect 
of  which  it  is  sought  to  charge  the  corporation."  But  this,  it 
seems,  would  be  a  matter  to  be  proved  affirmatively  by  the  party 
seeking  to  charge  the  corporation  with  notice. 

§  5205.  Where  the  Agent  Acts  for  Himself  and  Adversely 
to  the  Corporation. — It  has  been  well  said  that  the  gen- 
eral rule  which  imputes  the  knowledge  of  the  agent  to  his 
principal,  and  charges  the  latter  with  it,  "  is  based  upon  the 
principle  that  it  is  the  duty  of  the  agent  to  act  for  his  princi- 
pal upon  such  notice,  or  to  communicate  the  information 
obtained  by  him  to  his  principal,  so  as  to  enable  the  latter  to 
act  on  it.  It  has  no  application,  however,  to  a  case  where  the 
agent  acts  for  himself,  in  his  own  interest,  and  adversely  to 
that  of  the  principal.  His  adversary  character  and  antagonis- 
tic interest  take  him  out  of  the  operation  of  the  general  rule, 
for  two  reasons:  1.  That  he  will  very  likely,  in  such  case,  act 
for  himself,  rather  than  for  his  principal;  and  2.  He  will  not 
be  likely  to  communicate  to  the  principal  a  fact  which  he 
is  interested  in  concealing.  It  would  be  both  unjust  and 
unreasonable  to  impute  notice  by  mere  construction  under 
such  circumstances;  and  such  is  the  established  rule  of  law 
on  this  subject."  *  It  is  obvious  that  this  principle  will  apply 
either  in  the  case  where  the  agent  is  acting  for  himself  with  a 
third  party,  but  in  a  matter  where  his  interests  are  necessarily 
antagonistic  to  those  of  the  corporation,  and  in  the  case  where  he 
is  acting  for  himself  but  with  the  corporation,  —  that  is  to  say, 
in  a  transaction  between  himself  and  the  corporation,  and 

>  Ante,  §  5199. 

'  Mathis  V.  Pridliam  (Tex.  App.),  Wickersham  v.  Chicago  Zinc  Co.,  18 

20  S.  W.  Eep.  1015.  Kan.  481;   s.  c.   26  Am.   Eep.   784; 

^  Somerville,    J.,    in    Frenkel    v.  Winchester  v.  Railroad  Co.,   4  Md. 

Hudson,   82  Ala.   158,   162;  s.  c.  60  231;  Fulton  Bank  v.  New  York  &c. 

Am.   Rep.   736.    See  also  Terrell  v.  Co.,  i  Paige  (N.  Y.),  127;  Story  on 

Branch  Bank,  12  Ala.  502;  Lucas  i;.  Agency,  §  140;  Ang.  &  Ames  Corp., 

Bank  of  Darien,  2  Stew.  (Ala.)  321;  §§  308,  309. 

3925 


4  Thomp.  Corp.  §  5206.]    notice,  estoppel,  ratification. 

where,  from  the  very  situation,  his  interests  are  antagonistic- 
to  those  of  the  corporation.  By  far  the  greater  number  or 
illustrative  decisions  have  arisen  in  the  latter  case;  and  these 
will  be  next  considered.  To  illustrate  this  doctrine  aptly,  tak& 
a  case  where  A.  shipped  a  cargo  to  B.,  who  was  a  director  in  or 
bank,  with  authority  to  B.  to  sell  the  cargo  for  A.  The  ship- 
ment was  made  upon  an  absolute  bill  of  lading  in  B.'s  name.  B^ 
indorsed  the  bill  of  lading,  and  pledged  the  cargo  to  the  bank, 
of  which  he  was  a  director,  as  security  for  a  loan  to  him,  the- 
loan  being  approved  at  a  meeting  of  the  board  of  directors,  at- 
which  B.  was  present.  It  was  held  that  B.'s  knowledge  was- 
not  imputable  to  the  bank,  and  that  the  bank  was  not  liable- 
to  A.  for  a  conversion  of  the  cargo.* 

§  5206.  Where  the  Officer  is  Acting  for  Himself  in  a  Trans- 
action with  the  Corporation.  —  If  a  corporate  officer  or  agent- 
acts  avowedly  for  himself  in  a  transaction  with  the  corporation,.- 
he  is  regarded  as  a  stranger  to  the  corporation,  dealing  as  if  he- 
held  no  official  relations  with  it.''  When,  therefore,  an  officer,, 
director,  or  agent  of  a  corporation  deals  with  the  corporation* 
for  himself  in  his  private  capacity,  any  uncommunicated' 
knowledge  which  he  may  have  in  respect  of  the  transaction 
will  not  be  imputed  to  the  latter  by  reason  of  his  possession-, 
of  it.'  The  reason  is,  that  his  interest  is  presumed  to  conflict 
with  that  of  the  corporation,  and  that  there  is  consequently- 
no  presumption  that  he  will  divulge  to  the  other  officers  of" 
the  corporation,  with  whom  he  is  treating,  any  facts  preju- 

'  Innerarity  v.  Merchants'  Nat.  bury,  91  U.  S.  587 ;  Gallery  v,  Nation- 
Bank,  139  Mass.  332;  s.  c.  52  Am.  al  Exchange  Bank,  41  Mich.  169 ;  s.  c 
Kep.  710.  32  Am.  Bep.  149 ;  Ehodes  v.  Webb,. 

»  Central  E.  Co.  v.   Claghorn,   1  24  Minn.  292;  s.  c.  16Alb.  L.  J.  437. 
Speers'    Eq.  (S.  C.)  545;  Gordon  v.  '  First  Nat.  Bank  v.  Christopher, 
Preston,  1  Watts  (Pa.),  385;   s.  c.  26  40  N.  J.  L.  435;  s.  c.  29  Am.  Rep.  262; 
Am.  Dec.  75 ;  Rogers  v.  Danby  Univer-  Barnes  v.  Trenton  Gaslight  Co.,  27  N. 
salist  Society,  19  Vt.  187 ;  Hayward  v.  J.  Eq.  33 ;   Wickersham  v.  Chicago- 
Pilgrim  Society,  21  Pick.  (Mass.)  270;  Zinc  Co.,  18  Kan.  481;  a.  c.  26  Am. 
Merrick  I).  Peru  Coal  Co.,  61  111.  472;  Eep.  784;   Winchester  v.  Baltimore 
Ward  V.   Salem   Street   E.  Co.,   108  &c.  E.  Co.,  4  Md.  231;  La  Farge  Eire - 
Mass.  332;  Stratton  v.  Allen,  16  N.  J.  Ins.   Co.   v.  Bell,  22  Barb.  (N.  Y.). 
Eq.  229;  Twin-Lick  Oil  Co.  v.  Mar-  54. 
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dicial  to  himself  in  the  transaction.  If,  therefore,  it  is  desired 
to  charge  the  corporation  with  a  knowledge  of  such  facts, 
affirmative  evidence  must  be  given  that  the  oflBcer  has  made  a 
disclosure  thereof  to  other  and  disinterested  ofl&cers  of  the 
corporation,  whose  knowledge  may  properly  be  said  to  be  that 
of  the  corporation;  or,  at  least,  that  he  made  such  disclosure 
as  ought  to  have  put  them  on  inquiry} 

§  5207.  Illustrations  in  the  Case  of  ConTeyances,  etc.,  to  the 
Corporation  l>y  its  Ofllcers.  —  When,  therefore,  the  president  of 
a  corporation,  acting  in  his  own  interest,  conveys  land  to  the  company 
in  payment  of  his  stock  subscription,  the  company  is  not  affected 
with 'notice  of  any  equities  affecting  the  title  to  the  land,  of  which 
the  president  may  have  knowledge.  In  such  a  case  the  knowledge 
of  the  president  is  not  the  knowledge  of  the  company,  because  the 
president  is  acting  in  a  character  adversary  to  the  company  and  in 
his  own  interest.^  So,  where  the  general  superintendent  of  a  corpora- 
tion conveyed  to  it,  with  warranty,  lands  which  he  had  purchased  in> 
his  own  interest,  and  which  were  subject  to  a  lease  executed  by  a. 
prior  vendor,  of  which  the  superintendent  had  actual  notice  when  he 
purchased,  and  which  was  recorded,  but  not  acknowledged  and  cer- 
tified as  required  by  law,  —  it  was  held  that  the  knowledge  of  the 
superintendent  could  not  be  imputed  to  the  corporation.' 

§  5208.  Illustrations  in  the  Case  of  Notes  Discounted  by- 
Banks  for  their  Officers.  —  Further  illustrations  under  this  head 
are  found  in  the  controversies  growing  out  of  the  discount  of  bills 
and  notes  by  banks  for  their  own  ofiicers.  In  such  cases  the  bank 
will  not  be  affected  by  notice  of  any  conditions  upon  which  the  note 
in  question  was  given,  —  as,  that  it  should  not  be  negotiated,  nor 
payment  exacted  until  certain  mortgages  should  be  raised;*  nor 
will  it  have  notice  of  a  claim  of  recoupment  existing  against  the 
director  offering  it  for  discount;  *  nor  that  the  note  was  to  be  dis- 

•  Winchester  v.  Baltimore  &c.  E.  See  also  Winchester  v.  Baltimore  &c. 

Co.,  4  Md.  231,  239.        '  R.  Co. ,  4  Md.  231 ;  La  Farge  Fire  Ins. 

'  Frenkel  v.  Hudson,  82  Ala.  158;  Co.  v.  Bell,  22  Barb.  (N.  Y.)  54. 

*.  c.  60  Am.  Rep.  736;  2  South.  Rep.  *  Louisiana  State  Bank  v.  Senecal, 

768.  13  La.  525. 

'  Wickershami;.  Chicago  Zinc  Co.,  '  Loomis  i;.  Eagle  Bank,  1  Disney 

18  Kan.  481 ;  a.  c.  26  Am.  Rep,  784.  (Ohio),  285. 
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counted  for  a  special  purpose  only,'  or  was  made  for  accommodation 
and  not  for  discount,'  or  was  made  for  accommodation  by  an  agent 
in  excess  of  his  authority.'  The  cases  seem  to  be  to  the  general 
effect  that  if  a  note  be  discounted  at  a  bank  for  the  benefit  of  a  di- 
rector, or  for  the  benefit  of  a  firm  of  which  the  director  is  a  member, 
and  it  be  shown  that  he,  with  knowledge  of  certain  facts  tending  to 
invalidate  the  note,  acted  as  a  member  of  the  board  of  directors  upon 
the  discount  of  the  note,  the  bank  will  be  chargeable  with  notice;  * 
otherwise,  not.'  So,  if  a  partnership  firm  holds  a  note,  known  by  one 
of  its  members  to  be  tainted  with  fraud,  and  this  member  is  also  di- 
rector in  a  hank,  and,  with  such  knowledge  in  his  breast,  procures 
the  note  to  be  discounted  by  the  bank,  and  the  fact  is  not  known  to 
the  directors  making  the  discount,  the  knowledge  of  the  director 
offering  the  note  will  not  be  imputed  to  the  bank,  but  the  position 
of  the  bank  will  be  that  of  a  horMJide  holder  for  value* 


^  Custer  B.Tompkins  County  Bank, 
9  Pa.  St.  27. 

^  Seneca  County  Bank  v.  Neass,  5 
Denio  (N.  Y.),  329;  Commercial  Bank 
V.  Cunningham,  24  Pick.  (Mass.)  270; 
s.  c.  35  Am.  Dec.  322. 

'  Westfield  Bank  v.  Cornen,  37 
N.  Y.  320;  «.  c.  93  Am.  Dec.  573. 

*  Bank  of  United  States  v.  Davis,  2 
Hill  (N.  Y.),451;  North  Eiver  Bank 
V.  Aymar,  3  Hill  (N.  Y.),  262.  It  is 
difficult  to  see,  however,  with  what 
propriety  a  director  can  co-operate 
with  the  board  in  discounting  paper 
presented  by  himseM.  There  is  a  man- 
ifest conflict  of  interest,  and  it  involves 
the  absurdity  of  the  director  contract- 
ing with  himself.  Ante,  §  4060.  Ter- 
rell V.  Branch  Bank,  12  Ala.  502,  507 ; 
Louisiana  State  Bank  v.  Senecal,  13 
La.  525;  Commercial  Bank  v.  Cun- 
ningham, 24  Pick.  (Mass.)  270 ;  s.  c.  35 
Am.  Dec.  322;  First  Nat.  Bank  v. 
Gifford,  47  Iowa,  575 ;  Lucas  v.  Bank 
of  Darien,  2  Stew.  (Ala.)  280,  290. 

*  Westfield  Bank  v.  Cornen,  37 
N.  Y.  320;  s.  c.  93  Am.  Dec.  573; 
Farmers'  &c.  Bank  v.  Payne,  25  Conn, 
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444;  t.  c.  68  Am.  Dec.  362;  Atlantic 
State  Bank  v.  Savery,  18  Hun  (N.  Y.), 
37;  Louisiana  State  Banku.  Senecal, 
13  La.  525 ;  Powles  v.  Page,  3  C.  B.  16. 
What  conduct  will  amount  to  "  acting 
as  a  member  of  the  board  "  seems  to 
be  uncertain  by  the  adjudged  cases. 
In  two  cases  it  was  held  that  a  di- 
rector being  present  at  the  board,  but 
taking  no  part  in  the  proceedings, 
must  be  considered  as  not  acting. 
Louisiana  State  Bank  v.  Senecal,  13 
La.  525 ;  Terrell  v.  Branch  Bank,  12 
Ala.  502.  To  the  contrary,  however, 
see  Bank  of  United  States  v.  Davis,  2 
Hill  (N.  Y.),  451, 462;  Union  Bank  v. 
Campbell,  4  Humph.  (Tenn.)  394,397. 
'  First  Nat.  Bank  v.  Christopher, 
40  N.  J.  L.  435 ;  «.  c.  29  Am.  Eep.  262. 
The  case  of  First  Nat.  Bank  v.  Gifford, 
47  Iowa,  575,  582,  presents  an  interest- 
ing illustration  of  the  doctrine,  where 
thepresiderai  and  the  cashier  oi  a  bank 
acted  together  in  a  private  matter 
without  disclosing  it  to  the  other  di- 
rectors, and  it  was  held  that  their 
knowledge  was  not  imputable  to  the 
bank. 
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§  S209.  Facts  Whicli  the  Officer  is  Interested  in  Conceal- 
ing from  the  Corporation. —  Knowledge  of  the  agent  will  not 
he  imputed  to  the  principal,  where  the  fact  is  one  which  the 
agent  is  interested  in  concealing  from  the  principal.  Accord- 
ingly, the  circumstance  that  the  indorser  of  a  note,  discounted 
at  a  bank,  was  a  director  of  the  bank,  does  not  affect  the  bank 
■with  notice  that  the  note  was  made  for  his  accommodation} 
The  same  principle  applies  where  the  communication  of  the 
fact  would  necessarily  prevent  the  consummation  of  a  fraudu- 
lent scheme  which  the  agent  was  engaged  in  perpetrating.^ 
But  it  seems  that  this  rule  is  not  universal.  Where  the  knowl- 
edge comes  to  the  agent  when  he  is  acting  for  his  principal 
and  about  the  particular  transaction,  it  will  be  imputed  to 
the  principal,  when  necessary  to  save  the  rights  of  an  innocent 
third  person,  although  the  agent,  in  point  of  fact,  may  have 
defrauded  his  principal  in  the  particular  transaction,  and  may 
have  been  interested  in  concealing  the  truth.  Thus,  where  a 
bill  of  exchange  was  given  to  the  director  of  a  bank,  to  be  dis- 
counted for  the  benefit  of  the  drawer,  and  the  director  was  a 
member  of  the  board  who  ordered  the  discount,  and  the  di- 
rectpr  received  the  avails,  alleging  that  the  discount  was  for 
his  own  benefit,  —  it  was  held  that  the  bank  was  chargeable 
with  knowledge  of  the  fraud,  on  the  ground  that  "notice  to 
the  agent  is  notice  to  the  principal,  if  the  agent  comes  to  the 
knowledge  of  the  fact  while  he  is  acting  for  the  principal  in 
the  course  of  the  very  transaction  which  becomes  the  subject 
of  the  suit;  for,  upon  general  principles  of  policy,  it  must  be 
taken  for  granted  that  the  principal  knows  whatever  the  agent 
knows The  principal  is  chargeable  with  this  knowledge, 

1  Commercial   Bank  v.  Cunning-  712, — citing     the    following    cases: 

ham,  24  Pick.  (Mass.)  270;  s.  c.  35  Kennedy  ti.  Green,  3  Mylne  &  K.  699 ; 

Am.  Dec.  322;  Washington  Bank  v.  Cave  v.  Cave,  15  Ch.  Div.  639;   Ee 

Lewis,  22  Pick.  (Mass.)  24.     See  also  European  Bank,  L.  E.  5  Ch.  358; 

National  Bank  v.  Cushman,  121  Mass.  Ee  Marseilles  Extension  Eallway,  L. 

490;  rrostB.Belmont,6Allen(Mass.),  E.  7  Ch.  161;  Atlantic  Nat.  Bank  v. 

152.  Harris,    118   Mass,    147;   Loring   v. 

»  So  stated  by  Devens,  J.,  in  In-  Brodie,    134    Mass.    453.      See   also 

nerarity  v.  Merchants'    Nat.  Bank,  Washington  Bank  v.  Lewis,  22  Pick. 

139  Mass.  322;  «.  c,  52  Am,  Eep,  710,  (Mass,)  24, 
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for  the  reason  that  the  agent  is  substituted  in  his  place,  and 
represents  him  in  the  particular  transaction." '  In  such  a  cas* 
as  the  one  last  supposed,  the  question  is  the  ever-recurring 
one,  —  whether  the  corporation  shall  be  held  as  the  warrantor 
of  the  honesty  of  its  own  officers,  or  whether  the  risk  of  their 
honesty,  when  they  act  for  the  corporation,  shall  be  thrown, 
upon  the  unsuspecting  public* 

§  5210.  Constructive  Notice  of  Private  Dealings  between! 
Corporate  Officers  and  Third  Persons,  Affecting'  the  Corpo- 
ration.—  Whether  the  corporation  will  be  affected  with  notice- 
of  a  matter  of  this  kind  would  seem  to  depend  upon  the  char- 
acter of  the  transaction  and  scope  of  authority  of  the  officer 
with  whom  the  dealing  is  had.  When  notice  to  the  corpo- 
ration of  a  given  transaction  is  necessary,  and  notice  to  a  cer- 
tain officer  is  sufficient  to  affect  the  corporation,  it  seems- 
difficult  to  understand  upon  what  principle  it  can  be  denied 
that  the  corporation  has  notice  of  the  transaction  in  which 
its  officer  is  an  actor,  and  of  which  he  is  authorized  to  receive- 
notice.  TJius,  it  was  held  that  the  president,  who  was  the 
general  manager  and  had  superintendence  of  the  affairs  of  the- 
corporation,  having  transferred  certain  of  his  shares  of  stock 
in  the  corporation  to  the  plaintiff,  with  the  knowledge  of  the- 
treasurer,  such  transfer  was  good,  although  not  made  upon 
the  books  of  the  company,  as  against  a  subsequent  claim  or 
lien  upon  the  shares  by  the  corporation  on  account  of  indebt- 
edness of  the  president  to  the  corporation.  Independently  of" 
the  circumstance  that  the  president  and  treasurer  were  ez 
officio  members  of  the  board  of  directors,  the  court  consid-- 
ered  the  corporation  to  be  chargeable  with  knowledge  of  the 
transaction  possessed  by  the  president  as  its  general  agent.*' 

'  Bank  of  United  States  v.  Da-yis,  2  Ins.  Co.  v.  Marine  Dry  Dock  &c.  Co.,. 

Hill  (N.  Y.),  451,  461 ;  recognized  in  31  La.  An.  149,  and  the  obiter  dicta  of 

North  Eiver  Bank  ».  Aymar,  3  Hill  Spencer  J.,  on  page  151,  the  case  turn- 

(N.  Y.),  262,  275.  iiig  on  another  ground;    also  Key— 

«  Ante,  §§  1367,  1501.  nolds  v.  Kenyon,  43  Barb.  (N.  Y.> 

'  Scripture  v.  Francestown  &c.  Co.,  585 ;  Van  Leuvan  v.  First  Nat.  Bank,. 

50  N.  H.  571.    See  also  Factors'  &c.  6  Lans.  (N.  Y.)   373.    Compare  the.- 
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So,  in  an  English  case  the  managing  director,  who  was  also 
sole  secretary  of  a  company  registered  under  the  Companies- 
Act,  1856,  joined  with  all  his  co-directors  in  making  an 
equitable  mortgage  of  their  shares  to  a  bank  as  security  for 
an  advance  to  the  company.  The  bank  gave  no  notice  of  the- 
transaetion  to  the  company,  but  on  the  bankruptcy  of  the 
managing  director,  it  was  held  that  the  bank  was  entitled  to 
his  shares  as  mortgagee.-'  In  another  case,  a  shareholder 
agreed  with  the  managing  director  of  a  company  that  certain 
shares  of  stock  in  his  company  should  be  delivered  to  him  as- 
security  in  consideration  of  an  accommodation  indorsement- 
by  the  director.  Upon  the  bankruptcy  of  this  shareholder^ 
the  title  to  the  pledged  shares  did  not  vest  in  the  assignees- 
in  bankruptcy,  although  there  was  a  printed  notice  on  each 
share  certificate  that  no  transfer  could  be  made  without  the- 
consent  of  the  directors.  The  body  of  directors  were  consid- 
ered to  have  had  notice  of  the  assignment  to  the  managing: 
director  by  virtue  of  his  position.''  In  still  another  case,  one 
of  the  directors  of  a  life  insurance  company  deposited  a  policy 
of  the  company  with  his  bankers  as  collateral  security  for 
advances,  one  of  the  bankers  being  also  one  of  the  auditors  of 
the  insurance  company.  The  director  afterwards  becoming 
bankrupt,  it  was  held  that  there  was  sufficient  notice  to  the 
company  of  the  transfer  of  the  bankrupt's  interest  in  his^ 
policy.*  In  each  of  the  foregoing  cases  the  company  was 
affected  with  notice  of  the  transaction  with  its  officer,  because,, 
it  would  seem,  that  officer  himself  being  the  proper  party  to 
receive  notice  of  the  transaction,  it  would  be  idle  for  the  other 
party,  after  the  negotiation  was  concluded,  again  to  notify 
the  officer  of  the  fact.  As  stated  by  the  Lord  Chancellor  in 
one  of  these  cases,*  the  parties  could  not  have  given  a  more 


case  of  Miller  v.  Illinois  &c.  K.  Co.,  '  Ex  parte  Stewart,  4  De  Gex,  J^ 

24  Batb.  (JSr.  Y.)  312.    To  the  contrary     &  S.  543. 

is  Bridgeport  Bank  v.  New  York  &c.  »  Ex  parte  Harrison,  3  Mont.  &  A.^ 

K.  Co.,  30  Conn.  231.    The  language     506. 

of  Ellsworth,  J.,  is  especially  note-  '  Ex  parte  Waithman,  2  Mont.  &. 

worthy,  at  pages  271,  272.  A.  264 ;  s.  e.  4  Deac.  &  Ch.  412. 

«  Ex  parte  Stewart,  4  De  Gex,  J.  &  S.  543. 
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effectual  notice  than  that  which  was  actually  derived  by  every- 
one to  whom  they  might  have  given  it,  from  the  transaction 
itself. 

§  5211.  Further  of  This  Subject.  —  In  a  case  often  cited,  the 
proprietor  of  two  shares  in  an  insurance  company  having  purchased 
two  other  shares,  caused  them  to  be  entered  in  the  company's  books 
in  the  name  of  a  person  who  afterward  became  bankrupt,  with  the 
knowledge  of  one  of  the  directors  and  the  actuary.  By  the  rules  of 
the  company,  no  person  except  a  director  (which  this  shareholder 
was  not)  was  permitted  to  hold  more  than  two  shares  in  his  own 
name;  but  no  rule  prevented  a  person  from  being  beneficially  enti- 
tled to  more  than  two  shares,  by  holding  them  in  the  name  of 
another  party.  The  person  so  holding  these  shares  in  this  case 
signed  a  declaration  of  trust  that  he  held  the  shares  as  trustee  for 
the  proprietor;  but  no  notice  of  the  trust  was  taken  in  the  books  of 
the  company,  and  the  holder  of  the  certificates  was  always  treated 
as  the  owner  by  the  company.  Under  these  circumstances,  the  shares 
were  held  to  be  "  in  the  order  and  disposition"  of  the  holder  upon 
his  bankruptcy,  and  therefore  belonging  to  his  assignees.'  In  an- 
other English  case,  which  has  been  regarded  as  a  leading  one,  a 
joint-stock  banking  company  was  held  not  chargeable  with  knowl- 
edge of  a  particular  fact  relating  to  the  accounts  possessed  by  one 
director,  when  that  director  had  no  voice  in  the  management  of  the 
accounts,  and  the  money  transactions  of  the  company  were  con- 
ducted exclusively  by  a  manager  appointed  for  that  purpose,  under 
the  control  and  direction  of  three  directors,  of  whom  the  director 
possessing  the  knowledge  in  question  was  not  one.^  Upon  the  same 
principle,  the  knowledge  of  a  director  that  bills  indorsed  for  value 
to  his  company  were  bills  which  had  been  accepted  for  the  accom- 
modation of  the  drawer,  was  not  imputed  to  the  company,  the 
director  not  having  been  concerned  in  behalf  of  his  company  in  the 
transaction  in  which  the  bills  were  indorsed.' 

1  Ex  parte  Burbridge,  1  Deac.  131 ;  &C.  Iqs.  Co.,  L.  E.  2  Ch.  617.    For 

reversing  «.  c.  sub  nom.  Ex  parte  Wat-  another   striking   illustration,   where 

kins,  4  Deac.  &  Oh.  87.    See  also  Ex  notice  was  imputed  to  a  bank  so  as  to 

parte  Watkins,  2  Mont.  &  A.  348.  cut  off  its  remedy  against  a  third  per- 

'  Powlest;.  Page,  3  C.  B.'16.    Com-  son  having  no  account  therein,  for 

pare  Ee  Carew's   Estate,  31    Beav.  ■whoiaitspresidentwa.s  attorney  in  fact, 

39.  — see  Mechanics'  Bank  v.  Schaum- 

»  Peruvian  Eailways  Co.  v.  Thames  burg,  38  Mo.  228,  245. 
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§  5212.  Kotice  to  an  Officer  Who  is  Also  Agent  of  the 
Party  Givingr  the  Notice. — The  fact  that  the  officer  of  the 
corporation,  to  whom  knowledge  of  a  fact  is  communicated,  is- 
at  the  time  acting  as  the  agent  of  the  party  giving  the  notice,, 
as  well  as  the  agent  of  the  corporation,  will  not  necessarily 
preclude  the  notice  from  being  imputed  to  the  corporation.^ 
This  would  seem  necessarily  to  follow  from  the  well-known 
principle  of  law  that  the  same  person  may  be  the  agent  of 
both  parties  to  a  transaction,  —  as,  for  instance,  the  agent  of 
both  buyer  and  seller,  —  in  illustration  of  which  it  will  only 
be  necessary  to  recall  to  the  professional  mind  the  case  of  a 
broker  negotiating  a  sale  of  goods  between  two  parties,  or  that 
of  an  auctioneer  who,  though  employed  by  the  seller,  is  the- 
agent  of  the  buyer  for  the  purpose  of  making  a  memorandum 
which  will  take  the  contract  out  of  the  statute  of  frauds.^ 
Where  a  person  thus  acts  as  the  agent  of  both  parties  to  a 
transaction,  the  knowledge  acquired  by  him,  while  so  acting,, 
will,  on  principle  and  authority,  be  imputable  to  either  party ^ 
unless  the  knowledge  is  in  the  form  of  a  confidential  communi- 
cation made  by  one  party  to  the  agent,  of  such  a  nature  that 
he  is  not  at  liberty  to  disclose  it  to  the  other  party,  —  and  with 
other  possible  exceptions.*     On  the  whole,  it  must  be   con- 

'  Gale  V.  Lewis,  9  Ad.  &  El.  (n.  s.)  an  extended  note  on  this  subject  in 

730,  744.  Bank  of  Pittsburgh  v.  Whitehead,  36- 

'  There  is  an  old  case  holding  that  Am.  Dec.  186,  193. 
where  several  securities  are  tran-  '  Gale  d.  Lewis,  9  Ad.  &E1.  (n.  s.> 
scribed  by  the  same  scrivener  for  the  730,  744,  where  this  principle  was- 
same  parties,  notice  to  him  is  notice  acted  upon,  Lord  Denman,  ,0.  J.,, 
to  the  parties.  Brotherton  i;.  Hatt,  2  saying:  "Where  the  two  capacities 
Vern.  574.  There  is  an  obiter  diet  m  are  united  in  one  person,  a  notice  re- 
of  Lord  Hardwicke,  as  follows:  "In  ceived  in  one  capacity  for  the  purpose- 
purchases,  and  more  especially  in  of  being  transmitted  to  the  other,  is 
mortgages,  very  frequently  the  same  an  effectual  notice  in  both  capacities." 
counsel  and  agents  are  employed  on  On  the  same  principle,  where  a  solici-  ■ 
both  sides,  and  therefore  each  side  is  tor  induced  a  client  to  advance  money 
affected  with  notice  as  much  as  if  dif-  for  A.  on  a  mortgage,  and  afterwards 
ferent  counsel  and  agents  had  been  induced  a  second  client  to  advance 
employed."  Le  Neve  v.  Le  Neve,  3  money  on  the  same  land,  without  in- 
Atk.  646 ;  «.  c.  L.  C.  Eq.  35.  See  also  forming  him  of  the  first  mortgage,  it 
Toulmin  v.  Steere,  3  Meriv.  209;  was  held  by  Lord  Hatherley,  L.  C, 
Mountford  v.  Scott,  3  Madd.  34.    See  that  notice  was  imputable  to  the  sec- 
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<5luded  that  where  two  corporations  have  dealings  with  each 
other  through  the  intervention  of  a  mutual  agent,  the  ques- 
tion whether  or  not  one  of  the  corporations  is  to  be  charged 
with  notice  of  what  is  known  to  the  agent  by  virtue  of  his 
relation  to  the  other  corporation,  must  depend  largely  upon 
"the  circumstances  of  the  particular  case.^  If  the  mutual 
agent  is  an  officer  in  both  of  the  corporations,  of  such  a  grade 
"that  he  must  necessarily  be  a  shareholder,  —  as,  for  instance, 
if  he  is  the  president  of  both  corporations,  or  a  director  in  both 
■of  them,  —  then  the  principles  stated  in  this  section  will  be 
subject  to  variation  by  another  principle,  which  is  that  the 
same  party  cannot  be  on  both  sides  of  the  same  contract, — 
•cannot,  we  will  say,  be  both  obligor  and  obligee,  or  both  buyer 
and  seller.  But  as,  in  theory  of  law,  the  intangible  bodies 
are  the  contracting  parties,  such  contracts,  as  we  have  seen,^ 
■are  not  ipso  facto  void,  according  to  most  opinions,  either  at 
law  or  in  equity;  and  certainly  they  are  not  void  at  law. 
Equity  will,  however,  scrutinize  them  severely,  and  the  bur- 
den of  defending  them  may  be  upon  the  party  claiming  under 
them.'     It  must  be  obvious  that,  where  the  mutual  agent  ia 


■ond  mortgagee.  He  said :  "Mankind  Fulton  Bank  v.  New  York  &c.  Canal 
■would  not  be  safe  if  it  were  held  that,  Co.,  4  Paige  (N.  Y.),  127,  —  a  case 
under  such  circumstances,  a  man  has  much  cited,  —  where  a  fraud  was  com- 
not  notice  of  that  which  his  agent  mitted  upon  a  canal  company  by  its 
has  actual  notice  of.  The  purchaser  own  president,  in  checking  out  for  his 
•of  an  estate  has,  in  ordinary  cases,  own  benefit  its  deposit  in  a  bank,  and 
no  personal  knowledge  of  the  title ;  where  the  bank  was  exonerated,  not- 
but  employs  a  solicitor,  and  can  never  withstanding  the  fact  that  its  presi- 
de allowed  to  say  that  he  knew  noth-  dent  was  also  a  director  in  the  canal 
ing  of  some  prior  incumbrance  be-  company, — he  being  innocent  of  the 
■cause  he  was  not  told  of  it  by  his  fraud.  ' 
solicitor.  It  cannot  be  left  to  the  i  Lyndon  Mill  Co.  v.  Lyndon  Liter- 
possibility  or  the  impossibility  of  the  ary  &c.  Inst.,  63  Vt.  581 ;  s.  c.  25  Am. 
man  who  seeks  to  affect  you  with  St.  Eep.  783. 
notice  being  able  to  prove  that  your  »  Ante,  §  4061,  et  seq 
solicitor  did  his  duty  in  communicat-  '  Ante,  §  4063.  That  one  •who  is  a 
ing  to  you  that  ■which,  according  to  director  in  two  corporations  will  not  be 
the  terms  of  your  employment  of  permitted  to  represent  them  in  trans- 
him,  ■was  the  very  thing  ■which  you  actions  in  which  their  interests  are  con- 
employed  him  to  ascertain."  Holland  flicting,  see  Memphis  &c.  E.  Co.  v. 
V.  Hart,  L.  E.  6  Ch.  679.  Compare  Woods,  88  Ala.  630;  s.  c.  16  Am.  St. 
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thug  situated,  it  will  become  a  question  of  fact  whether  he  is 
interested  in  cheating  one  corporation  at  the  expense  of  the 
■other;  and  if  it  is  found  that  he  is  so  interested,  it  would  be 
a  very  unjust  principle  that  would  impute  to  the  corporation 
•which  he  is  endeavoring  to  cheat,  his  knowledge  of  facts  which 
he  is  interested  in  concealing  from  it.* 

§  5213.  Exception  in  tlie  Case  of  Confidential  Communi- 
-cations.  —  This,  of  course,  supposes  that  the  information 
<5omes  to  the  agent  for  both  parties  in  such  a  shape  that  he  is 
-at  liberty  to  communicate  it  to  the  one  whom  it  is  sought  to 
affect  with  constructive  notice  of  it.  If  he  is  not  at  liberty  to 
■communicate  it,  he  should  resign  his  agency  for  such  party, 
«ince,  under  such  circumstances,  a  man — especially  a  profes- 
sional man — cannot  properly  act  as  agent  for  both  parties  to 
■a  transaction.  Moreover,  if  one  agent  is  acting  for  both  par- 
ties to  a  transaction  and  while  so  acting  commits  a  fraud  on 
■one  of  the  parties,  a  knowledge  of  this  fraud  is  not  to  be  im- 
puted to  the  defrauded  party;  since  it  would  be  contrary  to 
aW  experience  to  presume  that  the  defrauding  agent  should 
•communicate  the  facts  to  his  defrauded  principal.'' 

§  5214.  Where  the  Person  Receiving  the  Notice  is  a 
Director  in  Two  Corporations.  —  Where  a  person  is  a  director 

Hep.  81,  and  note ;  Pearson  v.  Con-  era  both  for  the  drawers  and  the  ac- 
cord E.  Corp.,  62  N.  H.  537 ;  g.  c.  13  ceptors  of  a  bill  and  who  had  received 
Am.  St.  Eep.  590,  and  note ;  ante,  it  from  the  drawers  and  given  credit 
4  4079,  et  seq.  for  it  in  an  account  before  it  became 

'  Ante,  §  5205,  et  seq.    Where  the  due,  received  directions  from  the  ac- 

president  of  a  bank,  in  contracting  ceptors  to  stop  the  payment  of  it  at 

therewith  as  the  representative  of  a  the    place  of   payment,   and  did  so 

firm  of  which  he  is  a  member,  acts  in  accordingly,  were  not  bound  to  give 

favor  of  the  bank,  his  knowledge  of  a  notice  of    this    circumstance  to  the 

material  fact, — €.  jr.,  of  the  firm's  in-  drawers,  but,  upon  non-payment  of 

solvency , —  must  be  considered  that  the  bill,  might  rightfully  look  to  the 

of  the  bank.    Otherwise  if  he  acts  drawers,  notwithstanding   they  had 

■only  for  his  own  or  the  firm's  benefit,  not  given  such  notice.    The  reason 

regardless  of  the  interests  of  the  bank,  was  that  they  acted  confidentially, 

:Seixas  v.  Citizens'  Bank,  38  La.  An.  and  vfere  not  at  liberty  to  com  muni- 

424.  Gate  the  orders  of  the  acceptors  with- 

'  Kennedy  v.  Green,  3  Mylne  &  K.  out  betraying  their  trust.    Crosse  ti. 

•699.    Thus,  persons  who  were  bank-  Smith,  1  M^ule  &  S.  545. 
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in  two  corporations,  which  have  dealings  with  each  other,  his 
knowledge  of  the  affairs  of  one  of  the  corporations  is  not  im- 
putable to  the  other,'  for  the  reason  that  it  will  not  be  his 
duty  to  disclose  to  the  board  of  directors  of  one  corporation 
the  affairs  of  the  other,  but  the  contrary.^  Thus,  two  com- 
panies had  in  common  two  directors  and  a  solicitor.  One 
company,  in  order  to  buy  up  its  own  shares,  borrowed  money 
of  the  other  through  the  agency  of  one  of  these  directors  and 
the  solicitor,  but  the  company  lending  the  money  was  never- 
theless unaffected  with  notice  of  the  unlawful  use  to  which  the 
loan  was  to  be  applied.' 

§  5215.  Whether  notice  to  One  Agent  Imputahle  to  the 
Corporation  through  Another  Agent.  —  It  has  been  laid  down 
that,  where  a  corporation  has  two  agents  of  equal  power  and 
authority,  notice  to  one  is  constructive  notice  to  the  other,  and 
therefore  notice  to  the  corporation.*  But  it  is  difficult  to 
understand  either  the  logic  or  value  of  this  statement  of  doc- 
trine; since  if  constructive  notice  is  imputable  to  the  corpo- 
ration through  the  agent  having  actual  knowledge,  it  is  not  at 
all  necessary  that  it  should  be  so  imputable,  by  a  circuity^ 
through  the  other  agent.^ 

§  5216.  Notice  to  an  Improper  Agent,  hy  Him  Commu- 
nicated to  a  Proper  Agent.  —  Notice  to  an  agent,  whose 
knowledge  would  not  affect  the  company,  under  the  foregoing 
principle,  may  become  notice  to  the  company,  if  such  agent 
communicates  it  to  the  oflicer  or  agent  whose  duty  it  is  to  take 
action  concerning  it.* 

'  Be  Marseilles  R.  Co.,  L.  E.  7  Ch.  De  Gex  &  J.  163,  where  there  were 

161.    Compare  Fulton  Bank  v.  New  hvo  secretaries,  one  of  whom,  —  and 

York  &c.  Canal  Co.,  4  Paige  (N.  Y.),  the  one  who  had  the  knowledge, — 

127.  acted  in  his  own  matter,  and  where 

'  Ante,  §  4079,  et  seq.  the  court  concluded  that  the  com- 

'  Ex  parte  Credit  Foncier,  L.  E.  7  pany  was  not  affected  with  notice. 

Ch.  161.  See  also  Ebbw  Vale  Co.,  L.  And  see  Ex  parte  Bignold,  3  Deac.  151. 
B.  8  Eq.  14.  *  Thus,  a  presentment  of  claims  to 

*  Perry    v.    Simpson    Waterproof  the  special  agent  of  a  railroad  com- 

Man.  Co.,  37  Conn.  520,  538.  pany,  for  injury  to  live-stock,  is  suf- 

'  Compare  Ex  parte  Boulton,  1  ficient,  if  he  makes  report  (under  Ala. 
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§  5217.  Bule  where  the  Ofllcer  Agrees  not  to  Communi- 
cate the  Notice.  —  The  principle  which  imputes  to  the  corpo- 
ration notice  or  knowledge  acquired  by  its  officer  does  not 
apply  in  a  case  of  fraud  or  collusion  between  the  officer  and 
the  party  giving  the  notice  or  communicating  the  knowledge. 
If,  therefore,  there  is  a  specific  agreement  between  the  corpo- 
rate officer  and  the  other  party  to  the  transaction  that  no 
notice  of  the  matter  shall  be  given  to  the  corporation,  there 
is  no  principle  upon  which  notice  can  be  implied.* 

§  5218.  Knowledge  Acquired  through  Official  Kelatlons 
Imputable  to  Agent  in  Private  Capacity. — Although  there 
may  be  some  question  as  to  whether  knowledge  possessed  by 
an  officer  of  a  corporation  shall  be  regarded  as  having  been 
acquired  in  an  official  or  in  a  private  capacity,  there  can  be 
no  doubt  that  whatever  an  officer  knows  by  virtue  of  his  official 
relation  to  a  corporation  will  be  imputed  to  him  in  a  private 
capacity.^  On  the  one  hand,  there  is  no  presumption  of  law 
that  a  director  knows  the  contents  of  the  books  of  the  corpo- 
ration because  it  is  not  his  office  to  keep  them;*  but,  on  the 
other  hand,  the  secretary  of  a  corporation  is  personally  charge- 
able with  the  knowledge  of  its  by-laws,  which  are  printed  and 
issued  in  a  book  in  which  his  name  appears  as  secretary.* 

§  5219.  Effect  of  Private  Knowledge  of  Corporate  Officer. 

From  what  has  preceded*  it  must  be  concluded  that  the 
knowledge  acquired  by  the  officers  of  a  corporation,  casually 
or  in  their  own  private  affairs,  is  not  imputable  to  the  corpo- 
ration,—  at  least,  unless  the  officer  acquiring  the  knowledge  is 
the  general  manager  of  the  corporation,  whose  duty  it  is  to 

Eev.  Code,  ^  1402),  although  he  be  '  Lancaster  v.  Collins,  7  Fed.  Eep. 

not  the  president,  superintendent,  or     338. 

depot  agent.    South  &  North  Ala-  *  Hallmark's  case,  9  Oh.  Div.  329 ; 

bama  B.  Co.  v.  Brown,  53  Ala.  651.         a.  c.  47  L.  J.  (Ch.)  868. 

'  Ex  parte  Nutting,  2  Mont.,  D.  &  *  Douglass  v.  Merchants'  Ins.  Co., 

DeG.  302.  See  also  First  Nat.  Bank  118  N.  Y.  484;  «.  c.  19  Ins.  L.  J.  360; 
V.  Keed,  36  Mich.  263.  29  N.  Y.  St.  Eep.  944;  23  N.  E.  Bep. 

806;7L.  E.A.  822. 
»  Ante,  §  5204. 
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think  and  act  for  it  at  all  times  and  in  all  places.  Thus,  it  is 
plain  from  what  has  preceded  that  if  a  director  has  become 
possessed  of  information,  casually  and  apart  from  his  ofl&cial 
duties,  there  is  no  presumption  that  he  communicates  it  to 
his  associates  in  the  board;  and  consequently  notice  of  the 
fact  is  not  imputed  to  the  corporation.^  Upon  a  similar 
theory,  notice  of  the  dissolution  of  a  partnership,  published  in 
a  newspaper,  and  thus  accidentally  reaching  a  bank  director, 
is  not  equivalent  to  notice  to  the  bank,* — though  one  court 
has  taken  a  different  view  of  this  question.'  So,  it  has  been 
held  that,  although  two  directors  of  a  bank  may  have  private 
knowledge,  undisclosed  to  the  board,  of  what  is  called  under 
the  Civil  Code  of  Louisiana  a  "  tacit  mortgage"  of  property 
which  is  pledged  to  the  bank,  this  knowledge  will  not  be 
imputed  to  the  bank  so  as  to  affect  its  right  of  priority,*  —  a 
doctrine  quite  in  line  with  those  modern  holdings  which  rele- 
gate bank  directors  to  the  office  of  mere  dummies.  In  another 
case,  the  mere  circumstance  that  a  director  of  a  bank  assisted 
in  drawing  a  mortgage  and  assignment  for  a  third  party,  was 
held  not  sufficient  to  charge  the  bank  with  a  knowledge  of, 
and  an  assent  to,  such  mortgage  and  assignment.* 

*  Sawyer  v.  Pawners'  Bank,  6  the  majority  to  any  one  thing,  and  so 
Allen  (Mass.),  207.  ordering  it,  which  constitutes  an  act 

'  National  Bank  v.  Norton,  1  Hill  of  the  corporation ;  and  consequently 

(N.  Y.),  572.  we  are  not  willing  to  say,  where  the 

"  Union    Bank    v.    Campbell,    4  law  has  prescribed  no  particular  mode 

Humph.  (Tenn.)  394.  of  giving  notice,  that  the  knowledge 

*  Mercier  v.  Canonge,  8  La.  An.  37.  of  any  fact  by  less  than  a  majority  of 

*  Housatonic  Bank  v.  Martin,  1  the  board  will  amount  to  notice  of  that 
Met.  (Mass.)  294.  In  another  case,  fact  on  the  part  of  the  corporation." 
the  question  was,  whether  the  bene-  Lyne  v.  Bank  of  Kentucky,  5  J.  J. 
ficiary  in  a  deed  of  trust  of  certain  Marsh.  (Ky.)  545,  559.  In  another 
property  had  constructive  notice  of  a  case  one  of  the  directors  of  a  corpora- 
prior  unrecorded  deed  of  the  same  tion,  not  acting  expressly  as  its  agent, 
property  for  the  benefit  of  the  wife  and  having  no  management  of  its 
of  the  grantor,  one  of  the  directors  of  business  otherwise  than  as  a  director, 
the  bank  being  a  trustee  under  the  went  to  the  town  records  for  the  pur- 
earlier  deed.  It  was  held  that  notice  pose  of  ascertaining  the  "  condition" 
could  not  be  implied  from  this  cir-  (as  the  reporter  states  it)  of  certain 
cumstance.  The  court  said:  "It  is  land,  and  there  saw  the  record  of  a 
the  union  or  assent  of  the  minds  of  defectively   executed   deed   of   such 
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§  5220.  When  Xotice  to  a  Single  Director  is  Notice  to  the 
Corporation. — We  have  already  had  occasion  to  consider  the 
nature  of  the  agency  of  the  directors  of  a  corporation,*  with 
the  conclusion  that  the  agency  of  directors  is,  in  general,  a 
joint  agency,  but  with  the  exception  that  it  is  not,  as  in  the 
case  of  co-trustees,  necessary  that  all  should  join,  in  order  to 
make  a  given  act  or  resolution  binding  upon  the  corporation; 
but  that  the  corporation  is  bound  by  any  act  or  resolution 
which  takes  place  at  a  meeting  of  directors  where  a  quorum  is 
present,  and  where  a  majority  of  the  quorum  concur  in  the  act 
or  resolution.^  Exceptions  to  this  principle  have  also  been 
noted;  and  perhaps  the  most  prominent  is  the  case  where,  by 
the  custom  of  the  corporation,  its  ordinary  business  is  relegated 
to  a  committee  of  its  directors,  who  compose  a  minority  of  the 
board,  and  who  consequently  do  not  constitute  a  quorum  of 
the  board.*  A  strictly  logical  extension  of  this  principle 
would  result  in  the  conclusion  that,  where  the  subject  of  the 
notice  is  of  such  a  character  that,  in  order  to  charge  the  cor- 


land.  Subsequent  to  this  time,  the 
corporation  acquired  the  equity  of  re- 
demption in  these  premises,  by  an 
attachment  and  levy  of  execution 
against  the  grantor  of  the  deed  in 
question.  The  controversy  was 
whether  the  corporation  was  affected 
with  notice  of  the  defectively  exe- 
cuted deed.  The  director,  it  appears, 
never  communicated  his  knowledge 
to  his  associates  of  the  board  or  to 
any  agents  of  the  corporation,  and 
upon  this  ground  it  was  held  that 
the  corporation  had  no  notice  of 
the  existence  of  the  deed.  Farrel 
Foundry  v.  Dart,  26  Oonn.  376.  The 
facts  and  the  conclusion  in  this  case 
amply  illustrate  the  necessity  for 
rigidly  applying  the  principles  of  con- 
structive notice  to  corporations.  It 
seems  quite  plain  that  this  director 
was  acting  in  behalf  of  the  corpora- 
tion in  investigating  the  records  in 
regard   to   this   particular   piece  of 


property.  The  circumstance  that  he 
was  not  ordinarily  an  "  acting  agent" 
of  the  company  ought  not  to  have 
exempted  the  corporation  from  the 
consequences  of  his  agency  in  a  par- 
ticular instance.  The  corporation 
availed  itself  of  the  advantages  of  the 
director's  services  in  this  case,  and 
plainly  ought  not  to  have  been  per- 
mitted to  escape  an  important  inci- 
dent of  agency,  viz.,  the  imputation 
of  the  agent's  knowledge  acquired  in 
the  service  of  his  principal.  Decisions 
like  these  seem  contrary  to  the  policy 
of  the  law.  See  the  remarks  of  Lord 
Brougham,  ante,  §  5190;  Ang.  &  Ames 
Corp.,  4  305;  Wharton  on  Agency, 
§  177 ;  Fulton  Bank  v.  Benedict,  1  Hall 
(N.  y.),  480 ;  Smith  v.  South  Royalton 
Bank,  32  Vt.  341;  «.  c.  76  Am.  Dec. 
179. 

'  Ante,  §  3967,  et  sea. 

'  Ante,  §  3914. 

»  Ante,  5§  3952,  3953. 
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poration,  it  is  necessary  to  communicate  it  to  the  directors,  a 
communication  to  a  single  director,  although  made  at  the  office 
of  the  corporation,  will  not  be  sufficient.  But  on  the  other 
hand,  it  must  be  considered  that  such  a  rule  of  law  would  be 
so  plainly  contrary  to  the  ordinary  conceptions  upon  which 
men  act  in  the  conduct  of  business,  that  it  would  be  a  highly 
impolitic  and  dangerous  rule.  The  contrary  is  believed  to  be 
the  law.  It  is  believed  that  the  rule  is  that  a  notice  commu- 
nicated to  a  single  director,  at  the  place  of  business  of  the  corpo- 
ration, and  where  he  is  not  acting  for  himself  or  adversely  to 
the  corporation  in  the  particular  transaction,  will  be  imputed 
to  the  corporation.' 

§  5221.  Notice  to  a  Single  Director  not  Officially  En- 
gaged.—  A  leading  exception  to  the  foregoing  rule  —  if  it  can 
be  regarded  as  a  rule  —  is  that  notice  communicated  to  or 
knowledge  acquired  by  a  single  director,  when  not  officially 
engaged  for  the  corporation,  is  not  notice  to  the  corporation, 
unless  it  is  proved  as  a  fact  that  he  has  communicated  the  no- 
tice to  the  board,  or  to  an  executive  officer  of  the  corporation 
entitled  to  receive  it,  and  whose  knowledge  of  the  fact  would 
affect  the  corporation  with  constructive  notice  of  it.^  There- 
fore, where  a  defective  deed  had  been  recorded,  purporting  to 
convey  certain  land,  and  one  of  the  directors  of  the  corpora- 

'■  Bank  of  United  States  v.  Davis,  National    Bank   v.    Norton,    1    Hill 

2  Hill  (N.  Y.),  451.    See  also  Boyd  v.  (N.  Y.),  572;  Morse  on    Banks  and 

Chesapeake  &c.  Canal  Co.,  17  Md.  195 ;  Banking  (2d  ed.),  131. 
s.  c.  79  Am.  Dec.  646.   Compare  the  op-  '  National  Bank  v.  Norton,  1  Hill 

posing  observations  of  Mr.  Justice  Story  (N.Y.),  572 ;  Bank  of  United  States  v. 

(Story  on  Agency,  §§  140  c,  140  d),  and  Davis,  2  Hill  (N.  Y.),  451 ;  Custer  v. 

of  Mr.  Chancellor  Johnson,  in  United  Tompkins  Co.    Bank,  9  Pa.  St.  27 ; 

States  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  Bank  of  Pittsburgh  v.  Whitehead,  10 

381,  389;  s.  c.  affirmed  sm6  nom.  Gen-  Watts  (Pa.),  397;  s.  c.  36  Am.  Dec. 

eral  Ins.  Co.  v.  United  States  Ins.  Co.,  186 ;  Hyde  v.  Larkin,  35  Mo.  App.  365; 

10  Md.  517 ;  69  Am.  Dec.  174.    That  Mercier  v.  Canonage,  8  La.  An.  37 ; 

the  knowledge  of  two  directors,  not  United  States  Ins.  Co.  v.  Shriver,  3 

communicated  to  the  board,  will  not  Md.  Ch.  381 ;  Farrell  Foundry  v.  Dart, 

affect  the  corporation,  see  Mercier  v.  26  Conn.  376.   Compare  International 

Canonge,  8  La.  An.  37;  Union  Bank  Wrecking  &c.  Co.  v.  McMorran,   73 

V.  Campbell,  4  Humph.  (Tenn.)  394;  Mich.  467;  s.  c.  41  N.  W.  Eep.  510; 

Porter  v.  Rutland  Bank,  19  Vt.  410;  Lawrences. Holmes, 45 Fed.  Eep. 357. 
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tion,  not  acting  as  agent  of  the  corporation,  and  having  no 
management  of  its  business  otherwise  than  as  a  director,  went 
to  the  town  records  for  the  purpose  of  ascertaining  the  situa- 
tion of  the  land,  and  there  saw  the  record  of  the  deed,  but  did 
not  inform  the  corporation  or  any  of  its  agents  thereof,  —  it 
was  held  that  the  corporation  was  not,  by  reason  of  these 
facts,  chargeable  with  any  knowledge  of  the  deed.*  In  con- 
formity to  this  principle,  the  courts  take  a  distinction  between 
the  knowledge  of  the  illegality  or  want  of  consideration  of  a 
note,  which  may  be  had  by  a  director  who  acts  with  the  board 
of  directors  of  a  bank  in  discounting  it,  and  such  knowledge 
on  the  part  of  a  director  who  is  not  present,  and  who  does 
not  act  with  the  board  when  the  discount  is  made.  In  the 
former  case,  the  knowledge  of  the  director  is  the  knowledge 
of  the  bank;  in  the  latter  case  it  is  not.*  So,  it  has  been  held 
that  the  knowledgo  of  a  director  of  a  bank,  as  to  the  object  for 
which  certain  bills  of  exchange  were  delivered  to  a  party  ap- 
plying to  the  bank  for  a  discount  therefor,  such  director  not 
being  present  at  the  meeting  of  the  directors  at  which  such 
application  was  made  and  such  bills  discounted,  and  not  hav- 
ing communicated  his  knowledge  to  any  other  director  or  offi- 
cer of  the  bank,  is  not  to  be  regarded  as  notice  to  the  bank.* 
In  another  case,  a  trustee  of  a  banking  corporation,  who  was 
also  an  attorney,  had  actual  knowledge  of  an  existing  unre- 
corded deed  of  lands.  With  that  knowledge,  he,  as  such  attor- 
ney, afterwards  wrote  and  took  an  acknowledgment  of  a 
mortgage  on  the  same  lands,  from  the  same  grantor,  to  the 
bank,  and  the  deed  was  recorded.  It  was  held  that  the  bank 
was  not  chargeable  with  his  knowledge,  unless  the  fact  was  in 


'  Farrell    Foundry    v.    Dart,    26  Payne,  25  Conn.  444;   s.  c.  68  Am. 

Conn.  376.  Dec.  362;  Farrell  Foundry  v.  Dart,  26 

'  See  note  to  Le  Neve  v.  LeNeve,  2  Conn.  376;  First  Nat.  Bank  v.  Chris- 
Lead.  Cas.  Eq.  (4th  Am.  ed.)  171;  topher,  40  N.  J.  L.  435;  «.  c.  29  Am. 
Westfleld  Bank  v.  Comen,  37  N.  Y  Eep.  262,  per  Depue,  J. ;  Loomis  v. 
320 ;  s.  c.  93  Am.  Dec.  573 ;  National  Eagle  Bank,  1  Disney  (Ohio),  285. 
Bank  v.  Norton,  1  Hill  (N.  Y.),  572;  ^  Farmers'  &c.  Bank  v.  Payne,  25 
National  &c.  Bank  v.  Oushman,  121  Conn.  444;  «.  c.  68  Am.  Dec.  362. 
Mass.    490;   Farmers'    &c.    Bank  v. 
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his  mind  at  the  time,  or  unless  he  was  acting  for  the  bank  in 
making  the  mortgage.^  But  when  the  fact  in  controversy  has 
been  gleaned  by  a  single  director  from  any  source,  and  is 
stated  by  him  before, the  board,  and  made  the  subject  of  con- 
versation during  the  transaction  of  a  piece  of  business  affected 
by  the  circumstance,  "  it  is  impossible  to  doubt  that  the  bank 
is  to  be  affected,  because  knowledge  of  the  fact  material  to  be 
known  is  a  part  of  the  res  gestse."  ^ 


'  Fairfield  Savings  Bank  v.  Chase, 
72  Me.  226 ;  s.  c.  39  Am.  Eep.  319.  See 
also  Fulton  Bank  ■;;.  New  York  &c. 
Canal  Co.,  4  Paige  (N.  Y.),  127;  La 
Farge  Fire  Ins.  Co.  v.  Bell,  22  Barb- 
(N.  Y.)  54;  National  Bank  v.  Norton, 
1  Hill  (N.  Y.),  572,  578;  Bank  of 
United  States  ti.  Davis,  2  Hill  (N.  Y.), 
451,  454 ;  Insurance  Co.  v.  Insurance 
Co.,  10  Md.  517;  s.  c.  69  Am.  Dec. 
174;  Farmers'  &c.  Bank  v.  Payne,  25 
Conn.  444;  s.  c.  68  Am.  Dec.  362; 
Farrell  Foundry «;.  Dart,  26  Conn.  376 ; 
Smith  V.  South  Eoyalton  Bank,  32  Vt. 
341;  Washington  Bank  v.  Lewis,  22 
Pick.  (Mass.)  :^4;  Housatonic  .Bank 
V.  Martin,  1  Met.  (Mass.)  294,  308 ;  1 
Parsons  on  Contracts,  *77 ;  Story  on 
Agency,  §  140.  So,  where  it  was 
sought  to  impute  to  a  corporation,  a 
knowledge  of  the  unauthorized  act  of 
its  president  and  general  manager, 
and,  of  the  seven  directors,  only  two 
knew  of  the  transaction,  the  president 
and  treasurer,  the  latter  acting  for 
himself  in  the  matter,  and  the  former, 
who  did  the  unauthorized  act,  not 
communicating  his  knowledge  or  at- 
tending any  meeting  of  the  directors 
before  whom  it  was  brought  up, — 
such  knowledge  cannot  be  imputed  to 
the  corporation.  Hyde  v.  Larkin,  35 
Mo.  App.  365. 

*  Bank  of  Pittsburgh  ii.Whitehead, 
10  Watts  (Pa.),  397,  403;  g.  c.  36  Am. 
Dec.  186,  per  Gibson,  C.  J.  An  ex- 
ception to  the  doctrine  of  the  text  was 
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suggested  in  a  case  in  Maine,  as  ap- 
plicable, for  example,  to  a  case  where 
a  director  or  trustee  is  delegated  to  per- 
form a  particular  duty  or  office,  and 
enters  upon  his  task,  thoroughly  im- 
bued with  information  material  to  the 
interests  of  the  corporation,  which  he 
has  previously  acquired  in  an  indivi- 
dual capacity,  the  corporation  will  be 
presumed  to  have  notice  of  such  facts 
as  are  within  the  officer's  knowledge, 
because  it  would  be  his  duty,  and  a 
part  of  the  business  which  he  is  dele- 
gated to  perform,  to  acquaint  the  cor- 
poration with  such  facts.  And  then 
the  court  proceeded  to  qualify  the 
exception  thus  suggested.  Fairfield 
Savings  Bank  v.  Chase,  72  Me.  226, 
229;  «.  c.  39  Am.  Eep.  319;  11  Ee- 
porter,  809.  Where  a  director,  who 
had  purchased  lands  from  a  corpora- 
tion, united  with  others  in  forming  a 
new  corporation,  he  subscribing  for 
almost  all  of  the  stock  therein,  and 
becoming  one  of  its  officers  and  di- 
rectors, and  on  the  next  day,  in  pur- 
suance of  one  entire  plan,  conveyed 
the  same  lands  to  the  new  company 
in  payment  of  his  subscription  for 
such  stock,  —  it  was  held  that  the  new 
company  was  affected  with  notice  of 
the  circumstances  impairing  the  title 
of  the  party  so  conveying  the  lands  to 
it,  and  could  not  claim  to  be  a  boria 
fide  purchaser  without  notice.  Hoff- 
man &c.  Co.  ti.  Cumberland  &c.  Co., 
161  Md.  456;  «.  c.  77  Am.  Dec  311. 


NOTICE  TO  CORPOBATIONS.     [4  Thomp.  Oorp.  §  5322. 

§  5222.  When  a  Single  Director  is  to  be  Deemed  "En- 
gaged in  Business "  for  the  Corporation  for  the  Purpose  of 
Receiving  Such  Notice.  —  Exactly  what  is  meant  by  the  ex- 
pression, that  notice  may  be  given  to  the  director  when  "en- 
gaged in  the  business"  of  the  corporation  may  not  be  clear; 
since  a  single  director,  as  such,  is  not  the  agent  of  the  corpo- 
ration.^ Is  this  a  necessary  qualification  of  the  statement  that 
express  notice  may  be  given  to  a  single  director  for  the  pur- 
pose of  communication  to  the  board?  In  view  of  the  fact 
that  boards  of  directors  have  the  general  superintendence  and 
active  management  of  the  affairs  of  corporations,  it  would 
seem  to  be  sufficient  notice  to  a  director,  and  therefore  to  the 
corporation,  if  his  mind  is  at  any  time,  while  a  director, 
brought  pointedly  to  the  business  of  his  corporation  by  an 
express  notice,  given  as  such,  in  relation  to  a  matter  material 
to  the  interests  of  the  corporation.  In  other  words,  the  di- 
rector ought,  under  all  circumstances,  to  be  open  to  the  recep- 
tion of  a  notice  of  this  kind.  It  must  be  remembered  that  he 
is  a  trustee,  not  only  of  the  corporation  and  of  the  stockhold- 
ers, but,  it  has  been  said,  in  a  certain  sense,  of  creditors.^  As 
a  body,  the  directors  have  plenary  control  over  the  business 
affairs  of  the  corporation,'  the  voice  of  the  stockholders  at  a 
general  meeting  having  only  a  directory  authority;*  the  courts 
being  loth  to  interfere  with  their  discretion,^  or  to  remove 
them  from  office,*    At  the  same  time,  each  member  of  the 

'  Ante,  §  3906. 

'  Jackson   v.  Ludeling,  21  Wall.  Moss,  5  Denio  (N.  Y.),  567;  Knley 

(U.  S.)  616,  624;  Bliss  v.  Matteson,  &c.  Co.  v.  Kurtz,  34  Mich.  89. 
45N.  Y.  22,  26;  Ounninghamt;.  Pell,  'Com.   v.  St.  Mary's   Church,  6 

5  Paige  (N.  Y.),  607 ;  Eichards  v.  New  Serg.  &  E.  (Pa.)  508.     See  also  Case 

Hampshire  Ins.  Co.,  43  N.  H.  263.  of  St.  Mary's  Church,  7  Serg.  &  E. 

'  Ante,  §§  3974,  3975.  (Pa.)  517. 

'  Dana  v.  Bank  of  United  States,  5  '  Eobertson  v.  Bullions,  11  N.  Y. 

Watts  &  S.  (Pa.)  223,  246.    See  also  243,  252,   per  Selden,  J.     See    also 

Dayton  &c.  E.  Co.  v.  Hatch,  1  Disney  Belmont  v.   Erie  E.   Co.,   62    Barb. 

(Ohio),    84;    Bank   of    Kentucky  v.  (N.  Y.)  637,  665;  Howe  v.  Deuel,  43 

Schuylkill  Bank,  1  Pars.  Sel.  Cas.  Eq.  Barb.  (N.  Y.)  604;  Latimer  v.  Eddy, 

181;  State  t).  Bank  of  Louisiana,  6  La.  46  Barb.  (N.  Y.)  61;  Hodges  v.  New 

475 ;  Conro  v.  Port  Henry  Iron  Co.,  England  Screw  Co.,  1  E.  I.  312 ;  g.  c. 

12  Barb.  (N.  Y.)  27;  McCuUough  v.  53  Am.  Dec.  624:  3  E.  I.  9.  ' 
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board  has  his  iadividual  rights/  and  holds  his  position  inde- 
pendently of  the  will  of  his  fellow-members.^ 

§  5223.  Existence  of  Knowledgre  in  a  Single  Director 
while  Sitting  in  the  Board.  —  One  court  has  gone  so  far  as 
to  lay  down  and  apply  the  proposition  that  the  existence,  in 
the  breast  of  a  single  director  while  sitting  in  the  board,  of  a 
matter  of  knowledge  which  he  ought  to  communicate  to  the 
board,  is  notice  to  the  corporation  as  matter  of  law.*  But  if 
this  can  be  conceded  as  a  sound  principle,  it  must  undoubt- 
edly be  limited  to  a  case  where  the  knowledge  is  such  that  he 
can  properly  communicate  it  to  his  co-directors.  If  it  is  knowl- 
edge acquired  by  him  as  a  director  in  another  corporation,* 
or  if  it  is  otherwise  in  the  nature  of  a  confidential  communi- 
cation,'— then  he  cannot  properly  communicate  it,  and  it  ought 
not  to  be  imputed  to  the  corporation.* 


>  People  V.  Mott,  1  How.  Pr.  (N.  Y.) 
247;  People  v.  Throop,  12  Wend. 
as.  Y.)  183;  Case  of  St.  Mary's 
Church,  7  Serg.  &  K.  (Pa.)  517. 

»  Case  of  St.  Mary's  Church,  7 
Serg.  &  R.  (Pa.)  517 ;  German  Evan- 
gelical Congregation  v.  Pressler,  14 
La.  An.  811;  Percy  v.  Millaudon,  3 
La.  668. 

*  Union  Bank  v.  Campbell,  4 
Humph.  (Tenn.)  394.  See  also  Clerks' 
Sayings  Bank  v.  Thomas,  2  Mo.  App. 
367.  Compare  Jones  v.  Planters' 
Bank,  9  Heisk.  (Tenn.)  455. 

*  Compare  ante,  ^  4079,  et  seg. 
»  Ante,  §  5102. 

*  In  the  case  in  which  this  propo- 
sition was  laid  down  and  applied,  two 
directors  of  a  bank  were  aware  of  the 
fact  of  the  dissolution  of  a  certain 
partnership  at  a  particular  time.  Sub- 
sequent to  the  dissolution,  one  of  the 
late  partners  used  the  former  firm 
name  in  indorsing  a  note  to  one  of  the 
directors  before  mentioned.  This  di- 
rector in  turn  indorsed  the  note  and 
presented  it  to  the  board,  of  which  he 
was  a  member,  for  discount.     Both 
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directors  in  question  were  present  at 
the  meeting  of  the  board  on  the  day 
the  note  was  discounted.  The  direct- 
or for  whose  benefit  the  note  was  dis- 
counted retired  to  an  adjoining  room 
when  the  note  was  offered  to  the 
board,  but  the  other  director  re- 
mained, and  acted  with  the  board  in 
the  discount  of  the  note.  Under  these 
circumstances  the  bank  was  held  to 
be  chargeable  with  knowledge  of  the 
unauthorized  use  of  the  firm  name  in 
the  indorsement  by  the  late  partner, 
so  as  to  exonerate  the  innocent  partner. 
It  is  thus  seen  that  the  real  question 
was  whether  an  innocent  third  per- 
son should  answer  to  a  bank  for  a 
fraud  perpetrated  upon  it  by  two  of 
its  own  directors;  and  the  language 
of  the  court,  that  "the  existence  of 
knowledge  in  an  agent  when  acting  for 
his  principal  is  notice  to  his  principal, 
however  that  knowledge  may  have 
been  acquired," — ought  to  be  read 
with  reference  to  those  facts.  Union 
Bank  v.  Campbell,  4  Humph.  (Tenn.) 
394. 


NOTICE  TO  COKPOEATION3.     [4  Thomp.  Corp.  §  5225. 

§  5224.  Facts  Which  the  Directors  ought  to  Know  Im- 
putable to  the  Corporation. — The  law  will  impute  to  a  cor- 
poration facts  which  its  directors  ought  to  know,  in  the  exercise 
of  ordinary  diligence  in  the  discharge  of  their  official  duties, 
when  the  imputation  of  such  knowledge  to  the  corporation  is 
necessary  to  protect  the  rights  of  third  persons.*  Upon  this 
principle,  corporations  are  often  charged  with  responsibility 
for  the  frauds  of  their  ministerial  officers.  Thus,  where  the 
cashier  of  a  national  bank,  who  was  also  the  treasurer  of  a 
savings  bank,  secretly  and  fraudulently  pledged,  for  the  bene- 
fit of  the  national  bank,  certain  securities  belonging  to  the 
savings  bank,  and  the  securities  were  sold  under  the  contract 
of  pledge  and  lost  to  the  savings  bank, —  it  was  held  that 
the  savings  bank  might  maintain  an  action  against  the  na- 
tional bank  for  damages  for  the  conversion  of  the  securities, 
and  that  the  ignorance  of  the  directors  of  the  national  bank, 
of  the  act  of  their  cashier,  was  no  defense  to  the  action;  since 
if  they  were  indeed  ignorant,  their  ignorance  arose  from  their 
failure  to  perform  their  official  duty.* 

§  5225.  Xotice  to  the  Corporation  in  the  Case  of  Frauds 
by  Single  Directors  against  Third  Persons.  —  As  a  single 
director  is  not  an  agent  of  the  corporation,  unless  he  is  made 
such  by  the  act  of  the  stockholders,  or  of  the  board,in  conferring 
powers  upon  him  outside  of  his  office  of  director,'  his  frauds, 
when  assuming  to  act  in  behalf  of  the  corporation,  will  not 
ordinarily  be  imputed  to  it,  in  the  absence  of  circumstances 
of  estoppel  or  ratification.  Excluding  such  circumstances,  the 
essential  question  is  whether  the  director  took  part  in  the  pro- 
ceedings of  the  board,so  as  to  render  his  fraud  effectual,  or  was 
present  at  the  time  the  proceedings  were  had.  But  this  ques- 
tion is  irrelevant  where  the  director  is  specially  empowered  to 
act  for  the  corporation,  or  where,  in  conformity  with  a  usage 
of  the  corporation,  he  is  clothed  with  all  the  external  indicia 

»  Martin  v.  Webb,  110  U.  S.  7.  162;  g.  c.  36  Am.  Eep.  595;  affirming 

'  Kshkill    Savings    Institution  v.      i.  c.  19  Hun  (N.  Y.),  354. 
National  Bank  of  Fishkill,  80  N.  Y.  •  Ante,  §§  3906,  3907. 
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of  authority.  In  all  other  cases  the  question  remains  material 
whether  some  director  acted  as  a  member  of  the  board  in  a 
given  transaction,  possessing  the  knowledge  which  it  is  de- 
sired to  impute  to  the  corporation.  In  Union  Bank  v.  Camp- 
bell,^ the  director  presenting  the  note  for  discount  was  privy 
to  a  fraud,  because  he  knew  that  the  note  in  question  was  made 
and  indorsed  in  a  firm  name  without  authority;  but  he  was 
guilty  of  no  fraud  in  dealing  for  his  principal,  and  therefore 
it  was  necessary  to  prove  that  knowledge  of  the  fact  that  the 
note  was  executed  by  a  member  of  a  partnership  which  had 
ceased  to  exist,  in  fraud  of  his  late  associate,  had  come  to  the 
bank.  This  could  only  be  by  express  information,  or  construc- 
tively,—  as,  by  some  director,  possessed  of  such  knowledge,  act- 
ing upon  the  discount  of  it.^  The  bank,  it  appears,  had  no 
express  information  upon  the  subject;  but  the  institution  was 
properly  charged  with  knowledge  in  the  premises,  because  a 
member  of  the  board,  acting  upon  the  discount,  had  such 
knowledge.*  There  are  no  cases  which  show  that  a  bank  di- 
rector, by  virtue  of  his  position  merely,  has  authority  to  receive 
bills  to  be  laid  before  the  board  of  discount;  therefore,  when  a 
person  desiring  to  get  a  note  discounted  intrusts  it  to  the  care  of 
a  director  to  be  laid  before  the  board,  he  makes  such  director 
his  agent  for  transmission  of  the  same  to  the  board;  and  if 
the  director  violates  this  confidence,  and  gets  the  note  dis- 
counted for  his  own  benefit,  it  is  necessary  to  show  either  that 
the  director  offering  the  note  for  discount  acted  with  the  board 
upon  the  discount,  or  that  some  other  member  of  the  board, 
having  information  of  his  fraudulent  designs,  did  so.* 

^  4  Humph,  (Tenn.)  394.  upon  the  discount  of  his  own  paper  is 

"  See  also  First  Nat,  Bank  v.  Chris-  anomalous,  to  say  the  least,     Oer- 

topher,  40  N.  J.  L.  435 ;  «.  c.  29  Am,  tainly  the  facts  of  this  case  show  that 

Eep.  262;  8  Reporter,  403;  8  Cent,  the  director  did  not  so  act.   The  deci- 

L,  J.  181.  sion  was  correct  for  the  reasons  stated 

•  The  court,  it  would  seem,  was  in  above, 
error  in  regarding  the  director  who  '  Terrell  v.  Branch  Bank,  12  Ala, 

presented  the  note  for  discount  as  act-  502 ;  Bank  of  United  States  v.  Davis, 

ing  with  the  board  upon  it.    As  we  2  Hill  (N.  Y.).  451 ;  Washington  Bank 

have  previously  seen,  the  position  of  v.  Lewis,   22   Pick,  (Mass.)   24;  Na- 

a  director  in  acting  with  the  board  tional  Security  Bank  v.  Oushman,  121 
3946 


NOTICE  TO  CORPORATIONS.     [4  Thomp.  Corp.  §  5226, 

§  5226.  Knowledge  of  Agent  Defrauding  a  Third  Person. 

The  principle  stated  by  the  Master  of  the  Rolls  that  "  when  a 
man  is  about  to  commit  a  fraud,  it  is  to  be  presumed  that  he 
will  not  disclose  that  circumstance  to  his  Colleagues,"^  has  no 
application  to  the  case  where  an  officer  of  a  corporation,  within 
the  apparent  scope  of  his  authority,  commits  a  fraud  upon  an 
innocent  third  person;  because,  in  such  a  case,  the  law  does  not 
hold  the  corporation  responsible  on  the  ground  that  it  has 
constructive  notice  of  the  fraud,  but  upon  the  ground  that  it  is 
answerable  for  the  frauds  of  its  agent,  just  as  a  natural  prin- 
cipal is.^  The  ground  was  carefully  stated  by  Comstock,  J., 
in  the  following  language:  "  If  the  agent,  in  dealing  for  his 
principal,  and  within  the  power,  commits  a  fraud,  the  prin- 
cipal is  liable;  not  upon  the  ground  that  he  holds  the  agent 
out  to  the  world  as  an  honest  man,  but  because  the  fraud 
enters  into  and  is  a  part  of  the  authorized  transaction."^  But 
it  does  not  follow,  as  erroneously  held  in  the  case  in  which 
this  language  was  used,  that  the  particular  transaction  must 
be  authorized  by  the  corporation.*  Such  being  the  law,  the 
result  is  the  same  whether  we  say  that  the  agent  has  been 

Mass.  490.  Positive  evidence  is  not  ier  and  one  director,  and  that  it 
necessary  to  establish  that  the  director  was  reasonable  for  the  jury  to  find 
did  act  for  the  bank  upon  the  discount  that  the  director  who  received  the 
of  a  certain  note.  This  may  be  estab-  note  had  acted  with  the  cashier  in  the 
lished  by  reasonable  inferences.  Thus,  discount  of  it.  National  Security  Bank 
a  witness  testified  that  the  director,  v.  Cushman,  supra.  See  also  Bank  of 
on  receipt  of  the  note,  said  that  he  America  ti.  McNeil,  10  Bush  (Ky.),  54. 
would  "  see  about  it,"  and  on  the  fol-  '  Kennedy  v.  Green,  3  Mylne  &  K. 
lowing  day  he  ascertained  that  the  699.  This  was  a  case  of  fraud  by  a 
note  had  been  discounted  by  the  bank,  solicitor  upon  two  clients  at  different 
The  cashier  testified  that  the  rules  of  times,  and  the  question  was  whether 
the  bank  required  the  presence  of  a  one  of  these  clients  was  bound  by  con- 
majority  of  the  directors  of  the  finance  Btructive  notice  of  a  previous  fraud 
committee  to  authorize  a  discount,  upon  the  otJier  in  relation  to  the  same 
but  that  it  was  the  custom  in  some  subject-matter, 
cases  for  him  and  one  director  to  dis-  '  Post,  §  6321,  et  seq. 
count  a  note;  and  that,  on  the  day  the  "  Mechanics'  Bank  v.  New  York 
note  in  question  was  discounted,  there  &c.  K.  Co.,  13  N.  Y.  599,  635. 
was  no  meeting  of  the  directors  or  of  *  See  New  York  &c.  R.  Co.  v. 
the  finance  committee.  The  court  Schuyler,  34  N.  Y.  30,  where  the  pre- 
held  that  it  was  a  fair  inference  that  ceding  case  was  in  substance  overruled, 
the  note  was  discounted  by  the  cash-  See  ante,  §  1501. 
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guilty  of  a  fraud  in  his  authorized  business,  and  therefore  the 
corporation  is  liable,  or  that  the  transaction  is  of  such  a  char- 
acter that  knowledge  of  it  will  be  imputed  to  the  corporation, 
and  that,  for  this  reason,  its  liability  is  fixed.'  However  appli- 
cable the  above  dictum  of  the  Master  of  the  Rolls  may  be  in  the 
case  of  fraud  by  an  agent  upon  his  own  principal,^  it  therefore 
has  no  application  when  the  agent,  acting  in  behalf  of  his 
principal,  or  ostensibly  so,  commits  a  fraud  upon  a  third  per- 
son. Therefore,  a  banking  company  was  held  chargeable  with 
notice  of  a  fraud  upon  a  third  person,  in  a  matter  pertaining 
to  the  business  of  the  company,  by  a  director  who  had  the 
powers  of  local  manager  of  a  branch  of  the  institution.*  So, 
where  the  president  or  cashier  of  a  bank,  acting  as  such,  com- 
mits a  fraud  or  breach  of  trust  upon  third  persons,  the  knowl- 
edge acquired  by  this  officer  in  another  and  private  capacity, 
that  such  an  act  is  a  fraud  or  breach  of  trust,  is  constructively 
imparted  to  the  bank,  and  it  will  be  held  to  be  a  party  to  such 
unlawful  act.* 

§  5227.  Knowledge  Acquired  by  the  Agent  while  Acting 
with  a  Third  Party  Ostensibly  for  his  Principal,  hut  Keally 
for  Himself. — The  doctrine  stated  in  a  preceding  section* 
will  be  grossly  misapplied,  if  it  is  made  to  extend  to  the  case 
where  the  agent  of  a  corporation,  or  other  principal,  is  osten- 
sibly acting  for  his  principal  and  within  the  apparent  scope 
of  his  agency,  in  dealing  with  an  innocent  third  party,  but  is 
really  acting  for  himself,  and  with  the  design  of  cheating  that 
third  party,  or  even  of  cheating  his  own  principal.     In  such 

'  Bridgeport  Bank  v.  New  York  &c.  Steckel  v.  First  Nat.  Bank,  22  Alb. 

E,  Co.,  30  Conn.  231;   Ee  Carew's  L.J.  313;  Zeigler  «.  First  Nat.  Bank, 

Estate,  31  Beav.  39.  22  Alb.  L.  J.  114;  Van  Leuvan  «. 

"  Ex   parte  Oriental   Commercial  National  Bank,  6  Lans.  (N.  Y.)  373; 

Bank,  L.  E.  5  Oh.  358.     Contra  to  this  Eeynolds  «.  Kenyon,  43  Barb.  (N.  Y.) 

case,   see  Fishkill    Savings    Inst.  v.  585 ;  First  Nat.  Bank  «.  New  Milford, 

Bostwick,  19  Hun  (N.  Y.),  354;  First  36    Conn.  93;    Mechanics'  Bank    v. 

Nat.  Bank  v.  New  Milf ord,  36  Conn.  93.  Schaumberg,  38  Mo.  228 ;  Mackay  v. 

•  Ee  Oarew'B  Estate,  31  Beav.  30.  Commercial  Bank,  L.  E.  5  P.  0.  394; 

*  Holden  v.  New  York  &c.  Bank,  Barwick  v.  English  Joint-Stock  Bank, 
72  N.  Y.  286;  Fishkill  Savings  Inst.  L.  E.  2  Ex.  259. 

V.  Bostwick,  19  Hun  (N.  Y.),  354;  »  Ante,  ^5205. 
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a  case,  on  grounds  of  public  policy,  the  law  will  disregard  his 
secret  motive,  and  impute  his  knowledge  to  his  principal,  to 
the  extent,  at  least,  of  requiring  such  principal  to  restore 
what  may  have  come  into  his  hands  through  fraud.  Thus,  if 
the  paying  teller  of  an  incorporated  bank,  who  is  short  in  his 
cash,  and  whose  cash  is  about  to  be  counted  by  his  superior 
officers,  enters  into  a  fraudulent  conspiracy,  whereby,  through 
his  device  of  fraudulently  certifying  as  good  the  check  of  a 
third  party  who  has  no  funds  in  the  bank  whose  paying  teller 
he  is,  he  procures,  through  the  intervention  of  such  third 
party,  and  the  connivance  of  the  teller  of  another  bank,  a 
quantity  of  bank  bills  from  such  other  bank,  which  he  places 
with  the  cash  in  his  hands  as  paying  teller,  and  which  is 
counted  and  approved  by  his  superior  officers  without  knowl- 
edge of  the  fraud,  and  the  bank  whose  officer  he  is  comes 
to  a  knowledge  of  the  fraud  before  the  check  which  he  has 
falsely  certified  has  been  paid,  and  refuses  to  pay  it,  —  the 
other  bank,  thus  defrauded  out  of  its  money,  may  recover  it 
from  the  former  bank  in  an  action  for  money  had  and  re- 
ceived. In  such  a  case,  if  necessary  to  support  the  action,  the 
knowledge  of  the  paying  teller  of  the  defendant  bank  will  be 
-deemed,  constructively,  the  knowledge  of  the  bank  itself;  and 
his  knowledge  of  the  fraudulent  title  under  which  he  acquired 
and  held  such  moneys  will  be  the  knowledge  of  the  defendant; 
and  they  cannot  hold  the  moneys  against  the  true  owners.* 

•  Atlantic  Bank  v.  Merchants'  edly  intended  to  pay  the  fraudulently 
IBank,  10  Gray  (Mass.),  532, 559,  Mer-  certified  check  when  it  should  be  pre- 
rick  and  Bigelow,  JJ.,  dissenting,  sented  the  next  day ;  but  he  commit- 
There  is  room  for  some  casuistry  on  ted  suicide  before  it  was  presented, 
the  facts  of  this  case.  If  the  defend-  which  fact  led  to  the  disclosure  of  the 
ant  bank  had  constructive  notice  of  fraud.  If  he  had  lived  a  few  hours 
the  fraud  through  its  paying  teller,  it  longer  and  had  paid  the  check,  the 
might  be  equally  reasoned  that  the  fraud  might  never  have  been  known, 
plaintiff  bank  had  constructive  notice  and  he  might  have  resorted  to  some 
of  the  same  fraud  through  its  teller,  other  device  to  conceal  the  deficiency 
who  was  a  party  to  the  conspiracy,  of  his  cash  and  postpone  the  discovery 
-On  the  other  hand,  the  teller  of  the  of  his  defalcation.  If  the  question  of 
•defendant  bank,  who  thus  procured  notice  and  intent  was  involved  in  the 
the  money  to  make  good  his  own  cash  case,  then  it  should  be  said  that  it 
80  that  it  could  be  counted,  undoubt-  was  the  intent  of  the  paying  teller  of 
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§  5228.  Notice  to  and  Knowledge  of  tlie  President.  —  It 

must  be  borne  in  mind  that,  in  addition  to  his  position  aa 
presiding  officer  of  the  board  of  directors,  it  frequently  happens 
that,  by  custom,  or  by  virtue  of  the  by-laws,  the  president  of  a 
corporation  is  invested  with  all  the  powers  of  a  general  man- 
ager of  its  business,  and  that  he  is  hence  the  most  appropriate 
officer  to  receive  any  sort  of  notice  with  which  it  is  designed 
to  affect  the  corporation.'  But,  outside  of  any  question  of 
custom  or  of  internal  regulation,  he  is  the  most  appropriate 
person  to  receive  such  notice,  because  he  is,  according  to  com- 
mon understanding,  the  head  of  the  corporation,  having  a 
superintendence  over  all  inferior  officers  and  agents;  and 
notice  to  the  head  is  necessarily  notice  to  the  body?  He  is 
its  general  agent,  in  a  sense,  next  to  the  board  of  directors, 
sitting  as  a  board,  and  its  most  important  ministerial  func- 
tions are  generally  devolved  upon  him.  No  other  officer  sus- 
tains such  an  important  relation  to  the  corporation  as  he. 


the  defendant  to  restore  the  money  to 
the  plaintiff  when  the  check  should 
be  presented,  and  that  it  was  merely 
a  fraud  devised  to  get  the  temporary 
use  of  the  money,  and  that  he  never 
intended  to  get  the  permanent  use  of 
it  for  his  own  principal ;  and  in  that 
aspect  of  the  case,  it  would  seem  to 
be  a  tenable  theory  that  the  title  to  it 
never  passed  in  fact  to  his  own  princi- 
.pal.  But  it  does  not  seem  that  it  was 
necessary  for  the  majority  of  the  court 
to  rest  their  conclusion  at  all  upon  the 
doctrine  of  constructive  notice,  but 
that  it  better  rests  upon  the  rule  of 
law,  founded  in  public  policy,  else- 
where considered  (post,  §  6321,  et  seq.), 
that,  in  favor  of  third  persons,  a  corpo- 
ration is  bound  by  the  frauds  of  its 
agents  committed  within  the  apparent 
scope  of  their  authority.  But  the  ma- 
jority stumbled  upon  the  difficulty 
that  the  court  had  previously  held 
that  a  paying  teller  of  a  bank  has  no 
power  to  bind  the  bank  by  the  certi- 
fication of  a  check,  even  if  the  drawer 
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has  money  on  deposit  to  meet  it 
when  the  check  is  presented  for  cer- 
tification ;  so  that,  if  not  then  paid, 
and  other  checks  come  in,  and  the 
fund  is  paid  out  upon  them,  the  holder 
of  such  certified  check  has  no  remedy 
against  the  bank.  Mussey  v.  Eagle 
Bank,  9  Met.  (Mass.)  306 ;  ante,  §  4837. 
"But,"  said  Shaw,  0.  J.,  "in  the 
present  case,  it  was  a  form.al  assertion 
under  his  official  signature  to  a  stu- 
pendous falsehood.  This  was  done  to 
enable  his  guilty  associates  to  make 
use  of  what  appeared  to  them  per- 
haps to  be  the  credit  of  the  bank." 
Atlantic  Bank  v.  Merchants'  Bank,  10 
Gray  (Mass.),  532,  551, 

»  Ante,  v§  4626. 4627,  4657 ;  Smith  v. 
Board  of  Water  Comm'rs.,  38  Conn. 
208 ;  Re  Carew's  Estate,  31  Beav.  39 ; 
Louisiana  State  Bank  v.  Senecal,  13 
La.  525,  527,  per  Rost,  J. 

2  Bank  of  Pittsburgh  v.  "White- 
head, 10  Watts  (Pa.),  397,  402;  s.  c. 
36  Am.  Dec.  186. 
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with  the  possible  exception  of  the  cashier  of  an  incorporated 
bank.  It  would  seem  to  follow  that  a  notice  communicated 
to  him  at  the  place  of  business  of  the  corporation,  or  anywhere 
else  except  where  he  is  totally  disassociated  from  his  official 
duties,  —  as,  for  instance,  where  he  is  absent  upon  a  journey, — 
would  affect  the  corporation  with  knowledge  of  the  fact  com- 
municated. Express  notice  to  the  president  of  an  incorpo- 
rated bank  that  shares  of  stock,  standing  on  the  books  of  the 
bank  in  the  name  of  one  person,  are  held  by  that  person  in 
trust  for  another,  is  a  proper  notice  of  the  fact  to  the  bank.' 
Upon  the  same  principle,  notice  is  properly  given  to  the  presi- 
dent of  a  mining  company,  having  general  control  of  its  prop- 
erty and  operations,  of  the  acts  of  one  assuming  to  be  an 
agent  of  the  corporation.  In  such  a  case  the  corporation, 
when  sought  to  be  made  liable  through  a  ratification  by  silence, 
will  not  be  heard  to  deny  that  the  president,  in  receiving  the 
notice,  acted  officially.* 


'  Porter  v.  Bank  of  Butland,  19 
Vt.  410;  write,  §  4657.  "It  would  be 
equally  available,  no  doubt,"  said  the 
court,  "if  made  to  the  cashier  or  a 
director."  Ibid.  But  it  is  to  be  re- 
called that,  in  such  a  case,  in  order  to 
afiect  the  corporation  with  notice  that 
its  shares  are  held  upon  a  trust,  it  is 
not  -necessary  that  full  communica- 
tion should  be  made  of  all  the  cir- 
cumstances connected  with  the  trust, 
but  that  it  is  enough  if  the  proper 
oflBcer  of  a  corporation  be  put  upon 
inquiry.    Ante,  ^  2536. 

'  Union  Gold  Mining  Co.  v.  Bocky 
Mountain  Nat.  Bank,  2  Colo.  248; 
g.  c.  1  Colo.  531,  533;  96  TJ.  S.  640.  It 
has  been  held  that  where  the  president 
of  a  bank,  in  addition  to  his  functions 
as  presiding  officer  of  the  board  of 
directors,  exercises  a  general  super- 
vision over  the  affairs  of  the  bank, 
and,  in  the  course  of  his  official  du- 
ties, contrives  with  a  debtor  of  the 
bank  that  a  payment  shall  be  made 
to  it  by  an  insolvent  debtor,  with  a 


view  to  giving  a  preference  over  other 
creditors,  —  the  bank  will  be  charged 
with  knowledge  of  all  the  circum- 
stances under  which  the  payment  is 
made.  Getman  v.  Second  Nat.  Bank, 
23  Hun  (N.  Y.),  498.  But  it  has  been 
held  that  a  bank  is  not  bound  by  the 
notice  given  to  its  president,  in  a 
transaction  pertaining  to  his  individ- 
ual matters,  unless,  at  the  time  of 
the  subsequent  transaction  in  contro- 
versy, conducted  by  him  for  the  bank, 
the  notice  or  knowledge  formerly  ac- 
quired by  him  was  still  present  in 
his  mind.  Mathis  v.  Pridham,  (Tex. 
App.)  20  S.  W.  Rep.  1015.  And 
there  is  a  view,  believed  to  be  unten- 
able, founded  upon  a  theory  already 
considered  (ante,  §  4619),  which  rele- 
gates the  president  to  the  position  of 
a  special  agent,  and  places  him  on  the 
same  footing  as  agents  having  special 
and  particular  duties  to  perform, 
which  ignores  the  fact  of  his  superin- 
tendence over  all  other  officers  and 
agents,  and  results  in  the  conclusion 
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§  5229.  Ifotice  to  the  Cashier  of  a  Bank. — The  extensive 
powers  possessed  by  cashiers  of  incorporated  banks  have  been 
the  subject  of  consideration  in  a  former  title;*  from  which  it 
must  be  concluded  that  this  officer  is  a  general  agent  of  the 
corporation  in  a  very  large  sense,  and  that  what  will  ordinarily 
charge  a  corporation  with  notice,  through  its  general  agent  or 
manager,  will  charge  a  bank  with  notice  when  communicated 
to  its  cashier.  The  general  rule  accordingly  is,  that  the 
directors  of  a  banking  corporation  are  chargeable  with  notice 
of  such  matters,  relating  to  the  ordinary  business  of  the  bank, 
as  are  known  to  the  cashier,  and  that  such  notice  is  imputed 
to  the  corporation  itself.''  Upon  this  subject  it  has  been  said: 
"Every  bank  or  banking  company  has  its  cashier,  who  is  its 
agent  for  the  purpose  of  writing  aad  receiving  letters  on  the 
subject  of  its  ordinary  business.  A  letter  from  the  cashier 
(having  no  other  agency  or  duty  except  what  pertains  to  that 
office)  on  the  business  of  his  bank,  is  a  letter  from  his  bank; 
a  letter  to  the  cashier  relating  to  the  business  of  his  bank  is  a 
letter  to  his  bank;  and  the  bank  is  chargeable  with  knowledge 
of  the  contents  of  such  letter."  *  Notice  to  the  cashier  of  a 
bank  of  the  making  of  a  loan  to  his  bank  in  pursuance  of  a 
previous  negotiation;*  or  that  a  modification  by  his  bank  of 

that  a  notice  to  him,  touching  the  Lans.  (N.  Y.)  373;  Eeynolda  ».  Ken- 
equities  upon  which  shares  of  stock  of  yon,  43  Barb.  (N.  Y.)  585;  Duncan  v. 
the  corporation  are  held,  is  not  necea-  Jandon,  15  Wall.  (U.  S.)  165 ;  Tiffany 
sarilynotice  to  the  corporation.   Bank  «.  Boatman's    Institution,   18    Wall, 
of  Virginia  v.  Craig,  6  Leigh  (Va.),  (U.   S.)  375,  389;  Gaston  v.  Ameri- 
399,  433.  can  Exchange  Bank,  29  N.  J.  Eq.  98 ; 
'■  Ante,  §  4740,  et  seq.  New  Hope  &c.  Bridge  Co.  v,  Phenix 
'  Fall  Eiver  Union  Bank  v.  Sturte-  Bank,  3  N.  Y.  156. 
vant,  12  Oush.  (Mass.)  372;  Mechan-  »  New  Hope  Bridge  Co.  v.  Phenix 
ics'  Bank  v.  Schaumburg,  38  Mo.  228,  Bank,  3  N.  Y.  156,   166;  Mackay  v. 
239;  Louisiana  State  Bank  v.  Senecal,  Commercial  Bank,  L.  E.  5  P.  C.  394. 
13  La.  525,  527;  Bank  of  St.  Mary's  v.  Compare  United  States  v.  City  Bank 
Mumford,  6  Ga.  44;  Branch  Bank  ».  of  Columbus,  21   How.    (U.  S.)  356; 
Steele,  10  Ala.  915 ;  Trenton  Banking  Swift  v.  Jewsbury,  L.  E.  9  Q.  B.  301 ; 
Co. ».   Woodruff,  2  N.  J.    Eq.   117;  reversing  a.  c.    sub    nom.    Swift    v. 
Harrisburg  Bank  v.  Tyler,  3  Watts  &  Winterbotham,  L.  E.  8  Q.  B.  244. 
S.  (Pa.)  373;  Gould  t).  Cayuga  County  *  New  Hope    &c.    Bridge  Co.  v. 
Nat.  Bank,  56  How.  Pr.  (N.  Y.)  505 ;  Phenix  Bank.  3  N.  Y.  156. 
Van  Leuvan  v.  First  Nat.  Bank,  6 
8952 
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proposals  made  by  the  parties  giving  the  notice  are  acceded 
to;'  or  that  certain  stocks  pledged  to  his  bank  for  an  advance 
of  money  are  held  in  trust  by  the  pledgor, — is  notice  to  the 
bank.*  Even  where  he  is  acting  fraudulently  as  against  a  third 
party,  his  knowledge  is  imputable  to  the  bank,  providing  he  is 
acting  for  the  bank,  so  as  to  charge  the  bank  with  damages 
for  the  fraud  in  favor  of  the  third  party.  Thus,  where  the 
cashier  of  a  national  bank,  who  was  also  the  treasurer  of  a 
savings  bank,  secretly  and  fraudulently  pledged  certain  securi- 
ties belonging  to  the  savings  bank,  for  the  benefit  of  the 
national  bank,  and  the  securities  were  thus  lost  to  the  savings 
bank, — it  was  held  that  the  knowledge  of  the  cashier  was 
imputable  to  the  national  bank,  if  necessary  to  charge  that 
bank  in  an  action  for  damages  for  the  conversion,  the  action 
proceeding  as  for  a  tort.* 

§  5230.  Knowledge  of  Cashier  Who  Acts  as  Member  of 
Discount  Committee. — Upon  the  same  principle,  a  bank  was 
charged  with  the  private  knowledge  of  its  cashier.  This  offi- 
cer was,  ex  officio,  member  of  a  committee  charged  with  buy- 
ing and  selling  notes  and  bills,  and  knew  that  a  stockholder 
had  pledged  his  stock  to  secure  a  certain  debt.  After  such 
pledge  of  his  stock,  the  stockholder  offered  two  notes  for  dis- 
count by  the  bank,  which  were  received.  The  stockholder 
becoming  insolvent  and  a  large  balance  of  the  notes  being 
unpaid,  the  bank  insisted  that  its  charter  gave  it  a  lien  upon 
the  stock  in  question  for  this  indebtedness.  The  court  took 
the  view  that,  nothing  to  the  contrary  being  shown,  it  must 
be  presumed  that  the  cashier  was  present  and  acted  with  the 
committee  when  the  notes  were  passed  upon.  It  was,  there- 
fore, his  duty  to  have  disclosed  to  the  other  members  of  the 
committee  the  facts  within  his  knowledge  afifecting  the  sol- 
vency of  the  maker  of  the  notes.  "  We  presume  he  did  so," 
said  the  court;  "  but  if  he  did  not,  and  a  loss  must  result  from 

»  Branch  Bank  v.  Steele,  10  Ala.  915. 
*  Gaston  v.  American    Exchange  '  Fishkill    Savings    Institution  v. 

Nat.  Bank,  29  N.  J.  Eq.  98.  National  Bank,  80  N.  Y.  162. 
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his  failure  so  to  do,  it  should  fall  upon  the  party  for  whom  he 
acted,  and  not  upon  a  stranger,  in  no  wise  responsible  for  his 
failure."  ^ 

§  5231.  Notice  to  the  Treasurer. — The  agency  of  the  treas- 
urer of  an  ordinary  business  corporation,  —  excluding  the 
case  of  the  cashier  of  a  banking  corporation, — is,  as  already 
seen,  more  special  in  its  nature.*  A  notice  to  the  treasurer,, 
in  order  to  affect  the  corporation,  must,  therefore,  on  prin- 
ciple, relate  to  a  matter  within  the  scope  of  his  special  duties 
as  treasurer.  Upon  this  principle,  notice  to  him  at  the  time 
a  sum  of  money  is  paid  to  him,  as  to  the  purpose  for  which  it 
is  paid,  will  be  binding  on  the  corporation,  especially  where  it 
appears  that  entries  have  been  made  in  the  books  of  the  cor- 
poration in  accordance  with  the  terms  of  such  notice.'  For 
the  same  reason,  his  knowledge  that  certain  drafts  of  the  corpo- 
ration have  been  dishonored,  is  imputable  to  the  corporation.* 

§  6232.  Notice  to  Tarious  Special  Agrents.  —  A  railway 
company  will  be  affected  with  notice  of  the  incompetency  of  one 
of  its  employes,  where  its  master  of  transportation,  who  pos- 
sesses the  power  of  appointing,  removing,  and  promoting  its 
employes,  has  knowledge  of  the  fact;  since  the  powers  pos- 
sessed by  this  officer  imply  a  duty  on  his  part  of  acquainting 
himself  with  the  conduct  of  those  under  his  control.*  So,  notice 
to  the  engineer  of  a  bridge  company,  who  was  appointed  to 
supervise  and  direct  the  work  of  the  construction  of  the 
bridge,  of  an  alteration  in  the  structure,  supposed  by  the 
builder  to  be  an  improvement,  is  notice  to  the  company .°  On 
the  other  hand,  notice'  to  a  railway  station  agent  of  an  assign- 

*  Bank  of  America  v.  McNeil,  10  Union  India  Rubber  Co.,  4  Blatchf. 

Bush  (Ky.),  54,  59.    It  would  seem  (U.  S.)  1. 

from  this  that  certain  expressions  of  '  Commercial   Bank  v.  St.  Croix 

opinion  in  an  early  case  in  the  same  Man.  Co.,  23  Me.  280. 

court  are  considered  no  longer  the  '  Pittsburgh  &c.  R.  Co.  v.  Ruby, 

law.    Lyne  v.  Bank  of  Kentucky,  5  38  Ind.  294;  «.  c.  10  Am.  Rep.  111. 

J.  J.  Marsh.  (Ky.)  545,  556.  "  Danville  Bridge  Co.  v.  Pomeroy, 

>  Ante,  §  4715,  et  seq.  15  Pa.  St.  151. 

'  New  England  Car  Spring  Co.  v, 
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ment  of  a  chose  in  action  will  not  affect  the  company,  if  his 
duties  do  not  concern  such  matters, — especially  where  no  rea- 
son is  shown  for  failing  to  serve  the  notice  on  the  proper 
officer.'  So,  where  several  agents  are  employed  by  a  bank 
with  distinct  and  separate  duties,  the  knowledge  of  one  of 
those  agents,  who  was  not  the  proper  agent  to  give  notice, 
of  the  residence  of  an  indorser,  is  not  the  knowledge  of  the 
bank,  and  therefore  cannot  be  set  up  to  charge  negligence  in 
giving  notice.^ 

§  5233.  Knowledge  of  a  Mere  Servant  or  Clerk. —  It  is  to 

be  carefully  borne  in  mind  that  the  knowledge  which  will  be 
imputed  to  a  corporation  must  be  the  knowledge  of  one  who 
is  executing  some  agency  for  the  corporation;  and  when  this 
proposition  is  stated,  the  conclusion  must  follow  that  the 
knowledge  of  one  who  is  acting  in  a  mere  ministerial  capacity, 
as,  for  instance,  a  servant  or  clerk,  will  not  be  imputed  to  the 
corporation.  In  illustration  of  this,  one  court  has  supposed 
the  case  where  the  attorney  of  a  banking  corporation,  whose 
knowledge  it  was  sought  to  impute  to  the  corporation,  had 
merely  taken  the  acknowledgment  of  a  deed  to  the  bank,  or  had 
transcribed  the  deed  as  a  clerk  or  copyist.  Such  acts,  the 
court  say,  would  not  have  imposed  a  duty  to  impart  his 
knowledge  to  the  bank.  But  if  employed  to  obtain  the  title 
for  the  bank,  by  a  deed  to  be  drawn  by  him  for  the  purpose, 
that  would  place  the  transaction  within  the  rule.*  Therefore, 
knowledge  on  the  part  of  a  clerk  in  a  bank,  of  the  residence  of 
a  party  to  negotiable  paper  protested  by  the  bank,  will  not 
prevent  the  holder  of  the  paper,  in  a  suit  against  this  party, 
from  availing  himself  of  the  ignorance  of  the  proper  officer  of 
the  bank  of  the  residence  of  the  party.* 

'  Lambreth  v.  Clarke,  10  Heisk.  of  an  unrecorded  mortgage  upon  the 

(Tenn.)  32.  property,  to  an  officer  employed  to 

*  Goodloe  V.  Godley,  13  Smedes  &  make  an  attachment,  was  notice  to 

M.  (Miss.)  233 ;  i.  c.  51  Am.  Dec.  159.  the  plaintiff. 

'  Fairfield  Savings  Bank  v.  Chase,  *  Goodloe  v.  Godley,  13  Smedes  & 

72  Me.  226;  «.  c.  39  Am.  Eep.  319.  M.   (Miss.)  233;   t.  c.  51  Am.  Dec. 

In  Tucker  v.  Tilton,  55  N.  H.  223,  it  159. 
was  held  that  notice  of  the  existence 
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§  5234.  Notice  to  a  Mere  Stockholder.  —  It  has  been  al- 
ready seen  that  a  mere  stockholder  is  in  no  sense  an  agent  of 
the  corporation,  as  a  partner  is  an  agent  of  the  firm.^  A  cor- 
poration may  have  stockholders  scattered  all  over  the  world, 
and  it  would  put  the  funds  of  corporations  to  the  most  ex- 
treme hazard  if  knowledge  of  a  fact  in  one  of  its  perhaps 
thousand  scattered  stockholders  should  be  imputed  to  it  by 
mere  intendment  of  law.  The  rule,  therefore,  is  that  notice 
to  a  mere  stockholder,  who  sustains  no  official  relation  to  the 
corporation,  is  not  constructive  notice  to  the  corporation, — it 
being  no  part  of  the  duty  of  a  stockholder  to  communicate 
such  a  notice  to  the  corporation  in  turn.*  It  follows  that  the 
fact  that  a  corporator,  who  is  not  an  agent  in  forming  the 
company,  knows  of  an  incumbrance  on  the  property  purchased 
by  the  corporation,  will  not  charge  his  associates  with  notice, 
whatever  may  be  the  effect  on  his  own  interest.*  Nor,  accord- 
ing to  one  theory,  will  the  fact  that  the  stockholder  afterwards 
becomes  an  officer  of  the  corporation,  make  it  obligatory  upon 
him  to  communicate  such  notice  to  the  corporation.* 

I  5285.  Notice  to  a  Corporation  of  Defects  Which  It  is 
Bound  to  Repair.  —  A  corporation,  private  or  municipal,  which 
is  bound,  under  the  principles  of  the  law,  or  under  the  terms 
of  its  charter  or  governing  statute,  to.  keep  the  street,  the  pub- 
lic highway,  or  even  its  own  works,  in  a  reasonable  state  of  re- 
pair, for  the  benefit  or  convenience  of  the  public,  is  liable  for 
failing  to  repair  within  a  reasonable  time  after  notice  of  the  defect; 
and,  after  a  considerable  time,  it  becomes  so  liable,  without  the 
necessity  of  proving  express  notice,  because,  beiug  under  an 
affirmative  duty  of  inspection  and  care,  negligent  ignorance  is 

>  Ante,  §§  1075,  3975. 

'  Housatonic   Bank  v.  Martin,   1  124  N.  Y.  256 ;  s.  c.  21  Am.  St.  Eep. 

Met.  (Mass.)  294 ;  Bank  of  Pittsburgh  662 ;  26  N.  E.  Eep.  534 ;  affirming  s.  c. 

D.  "Whitehead,   10  "Watts   #Pa.),  397,  44  Hun  (N.  Y.),  532,  and  9  N.  Y.  St. 

402 ;  s.  c.  36  Am.  Dec.  186,  per  Gibson,  Rep.  132. 

O.  J. ;  Ouster  v.   Tompkins   County  '  Burt  v.  Batavia  Paper  Man.  Co., 

Bank,  9  Pa.  St.  27 ;  Union  Canal  Co.  86  111.  66. 

V.  Loyd,  4   "Watts  &  S.   (Pa.)   393;  *  The  Admiral,   18  Law  Bep.  91. 

Pearsall  v.  "Western  Union  Tel.  Co.,  See  ante,  §  5202. 
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equivalent  to  actual  hnowledge}  The  general  rule  under  this 
head  is,  that  if  the  defect  is  visible,  actual  notice  of  it  to  the 
corporation  having  the  duty  to  repair  it  is  not  necessary;  but 
that  the  omission  to  know  of  such  defect  is  presumptive  evi- 
dence of  negligence,  as  much  as  an  omission  to  repair  after 
notice.  The  presumption  of  negligence  is  complete  when  it 
appears  that  such  a  defect  existed,  and  that  an  injury  was 
caused  thereby.''  Express  notice  to  the  officer  of  the  com- 
pany whose  duty  it  is,  either  to  make  the  repairs  or  to  give 
notice  to  the  company  of  the  defect,  will  be  imputed  to  the 
company.  Thus,  where  a  servant  of  a  mining  company  was 
killed  by  the  falling  of  a  rock  from  the  roof  of  a  common 
gangway  in  a  coal  mine,  and  it  was  sought  to  charge  the  com- 
pany with  negligence  in  not  keeping  the  roof  in  a  safe  con- 
dition,— it  was  held  that  notice  to  the  superintendent,  of  the 
dangerous  situation  of  the  roof,  was  notice  to  the  company; 
and,  if  this  was  given  long  enough  before  the  accident  to  have 
allowed  time  to  repair,  the  same  was  sufficient  to  fix  negli- 
gence upon  the  company.'  Notice  to  the  secretary  and  treas- 
urer of  a  turnpike  road  company  of  the  existence  of  a  defect  in 
its  roadbed  was  held  suflScient  to  bind  the  corporation,  espe- 
cially where  it  appeared  that  this  ofiicer  had  some  part  in  the 
practical  management  and  superintendence  of  the  road.* 

§  5236.  Notice  to  a  Corporation  Taking:  Jfegotiable  Paper. 

The  rule  on  the  subject  of  notice  to  a  party  taking  in  good- 
faith  negotiable  paper  before  maturity,  is  different  from  that 
which  applies  in  the  case  of  a  purchase  of  other  property.     It 

I  Ante,  §  4108.    This  is  rather  a  Abb.  N.  Caa.  (N.  Y.)  32;  Carpenter 

branch   of    the    law    of    negligence,  v.  Central  Park  &c.  B.  Co.,  11  Abb. 

Cases  like  the  following  illustrate  the  Pr.  (n,  b.)  (N.  Y.)  416 ;  «.  c.  4  Daly 

liability  of  private  corporations   for  (N.  Y.),  550. 

damages  to   third  persons   through  '  Worster  v.  Forty-Second  Street 

suffering  their  works  to  become  and  E.  Co.,  50  N.  Y.  203 ;  approving  Fash 

remain    unsafe:    Rockwell  v.  Third  r.  Third  Avenue  R. Co.,  1  Daly  (N.Y.), 

Avenue  B.  Co.,  64  Barb.  (N.  Y.)  438;  148,  which  is  to  the  same  effect. 

Fash  V.  Third  Avenue  B.  Co.;  1  Daly  »  Quincy  Coal  Co.  v.  Hood,  77  111.  68. 

(N.  Y.),  148;  to  the  same  effect,  see  *  Eggleston  v.  Columbia  Tump.  E. 

Lowrey   v.  Brooklyn  &c.  E.  Co.,  4  Co.,  82  N.  Y.  278. 
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is  not  sufficient  to  affect  him  with  knowledge  of  equities  that 
he  be  put  upon  inquiry;  but  the  rule  adopted,  in  view  of  the  pol- 
icy of  protecting  this  species  of  security,  is  that  the  holder  of 
an  unmatured  negotiable  promissory  note,  indorsed  in  blank, 
is  prima  facie  the  owner  thereof,  with  full  power  to  dispose  of 
the  same;  and  that  whoever  purchases  it  from  him  for  value 
gets  a  good  title  thereto,  in  the  absence  of  knowledge  of  cir- 
cumstances affecting  the  title  of  such  holder,  provided  such 
purchaser  act  in  good  faith.  Nor  is  it  sufficient  to  destroy 
his  title  that  there  were  circumstances  sufficient  to  put  a  pru- 
dent man  upon  inquiry,  or  that  he  may  have  been  negligent 
in  failing  to  avail  himself  of  his  means  of  knowledge.  The 
test  of  his  liability  is  not  negligence  or  diligence,  but  it  is  good 
faith  or  bad  faith;  although  the  fact  of  negligence  may,  under 
circumstances,  be  evidence  tending  to  show  bad  faith.*  As 
hereafter  seen,^  a  corporation  created  for  the  purpose  of  carry- 
ing on  a  manufacturing  business  has  implied  power  to  make 
negotiable  paper,  for  use  within  the  scope  of  its  business,  but 
no  power  to  become  a  party  to  bills  or  notes  for  the  accommoda- 
tion of  others.  But  where  a  corporation  possesses  the  power, 
under  any  circumstances,  to  issue  negotiable  paper,  the  fore- 
going principle  applies  in  such  a  sense  that  a  bona  fide  taker 
has  a  right  to  presume  that  it  has  been  issued  under  the  cir- 
cumstances which  give  the  requisite  authority,  and  such  paper 
is  no  more  liable  to  be  impeached  for  any  infirmity  in  his 
hands  than  is  any  other  commercial  paper.  In  such  a  case, 
the  foregoing  rule  applies,  and  mere  notice  of  such  facts  as 
would  put  a  prudent  person  upon  inquiry,  which  inquiry,  if 
pursued,  would  have  disclosed  the  infirmity  of  the  paper,  is  not 
sufficient  to  impeach  his  title,  or  to  let  in  defenses  to  which 
the  paper  would  be  subject  in  the  hands  of  the  original  party; 
but  his  title  can  only  be  defeated  by  proof  of  such  circum- 

^  Goodman  v.  Harvey,  4  Ad.  &  El.  App.  275,  277 ;  Gelpcke  v.  Dubuque, 

«70;  Swift  V.  Tyson,  16 Pet.  (U.  S.)  1;  1  Wall.  (U.  S.)  175,  203;  Supervisors 

Goodman  v.  Simonds,  20  How.  (U.  S.)  v.  Schenck,  5  Wall.  (U.  S.)  772,  784; 

343 ;  Hamilton  v.  Marks,  63  Mo.  167,  Hackensack  Water  Oo.  v.  De  Kay,  36 

178;  Edwards  v.  Thomas,  66  Mo.  483;  N.  J.  Eq.  548. 

Mason  v.  Bank  of  Commerce,  16  Mo,  «  Post,  §§  5730,  6050. 
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stances  as  show  that  he  took  it  with  knowledge  of  some  in- 
firmity in  it,  or  with  such  suspicion  with  regard  to  its  validity 
as  makes  his  conduct  in  taking  it  fraudulent.' 

§  5237.  Circumstances  Putting  a  Corporation  upon  In- 
quiry.—  The  circumstances  which  will  put  a  corporation  upon 
inquiry  as  to  the  rights  or  equities  of  a  third  .person,  must  be 
the  same  as  those  which  will  put  an  individual  upon  inquiry; 
otherwise  the  public  would  be  at  an  enormous  disadvantage, 
not  only  in  dealing  with  corporations  themselves,  but  in  hav- 
ing their  rights  destroyed  where  others  who  are  the  trustees 
of  such  rights  deal  with  corporations.  There  is,  therefore, 
nothing  under  this  head  which  should  form  the  subject  of  a 
special  observation.  We  have  already  considered  the  circum- 
stances which  will  put  a  corporation  on  inquiry  as  to  the  rights 
of  the  beneficial  owner  of  its  shares  which  are  held  in  the  name 
of  the  trustee,  so  as  to  make  the  corporation  responsible  to  the 
beneficiary  where  it  concurs  with  the  trustee  in  making  a 
transfer  of  the  shares  iia  destruction  of  the  rights  of  the  bene- 
ficiary.* 

§  5238.  Whether  Corporation  had  Notice,  a  Question  of 
Fact.  —  Actual  notice  is  notice  in  fact;  constructive  notice  is 
notice  in  law.  Actual  notice  is  purely  a  fact,  and  is  proved  as 
a  fact,  and  is  found  as  a  fact  by  the  jury.'     Constructive  notice 

*  National  Bank  v.  Young,  41  N.  J.  to  her  ownership,  instead  of  consult- 

Ilq.  531 ;  s.  c.  5  Atl.  Eep.  488.    See  ing  the  -will,  and  the  transfer  by  the 

.also  Mechanics'    Banking    Asso.    v.  executrix  was  unauthorized,   it  can 

White  Lead  Co.,  35  N.  Y.  505 ;  Bird  v.  claim  no  lien  as  security  for  such  in- 

Daggett,   97  Mass.   494 ;    Monument  ,  dorsement  against  those  who  are  en- 

JJational  Bank  v.  Globe  Works,  101  titled  to  the  stock  under  the  will. 

Mass.  57.  Peck  v.  Bank  of  America,  16  E.  I.  710 ; 

»  Ante,  §  2536.  It  has  been  held  «.  c.  19  Atl.  Eep.  369;  7  L.  E.  A.  826. 
-that  an  incorporated  bank  is  put  upon  *  Muldrow  v.  Eobinson,  58  Mo.  331, 
inquiry  as  to  the  right  of  an  executrix  350 ;  Beatie  v,  Butler,  21  Mo.  313, 
to  transfer  stock  in  the  bank  to  her-  323;  «.  c.  64  Am.  Dec.  234;  Vaughn 
■self  as  an  individual,  by  a  proposal  to  v.  Tracy,  22  Mo.  415 ;  Eyerman  v.  Sec- 
make  such  transfer  as  security  for  her  ond  Nat.  Bank,  13  Mo.  App.  289 ;  s.c. 
indorsement  of  the  note  of  another ;  aflBrmed,  84  Mo.  408 ;  Hill  v.  Tissier,  16 
.and  that,  if  the  bank  relies  upon  the  Mo.  App.  299 ;  Masterson  v.  West  End 
.statement  of  the  maker  of  the  note  as  Narrow  Gauge  E.  Co.,  5  Mo.  App.  64. 
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is  the  notice  which  the  law  conclusively  ascribes  to  certain 
kinds  of  publications,  such  as  the  recording  of  a  deed  in  the 
recording  office,  or  the  publication  of  a  legal  notice  to  a  non- 
resident or  unknown  party;  or  the  notice  which  it  ascribes  to 
a  principal,  individual  or  incorporate,  from  the  fact  of  express 
notice  given  to  an  agent,  as  elsewhere  stated  in  this  chapter. 
From  this  it  follows  that  actual  notice  is  always  a  question  of 
fact  for  the  jury,  and  that  constructive  notice  upon  the  fact 
of  the  statutory  publication  being  found  or  established,  or 
upon  the  fact  of  express  notice  to  the  agent  having  been  given 
under  given  circumstances,  —  is  always  a  question  of  law  for 
the  court.  The  only  exception  to  this  rule  which  is  recalled 
arises  in  cases  governed  by  the  law  merchant,  and  this  has 
already  been  briefly  considered.* 

§  5289.  Evidence  of  If otice  to  Corporate  Ofllcers.  —  When 
it  is  stated  that  the  question  whether  a  given  fact  has  been 
communicated  to  an  officer  or  agent  of  a  corporation,  is  gen- 
erally a  question  of  fact  for  a  jury, ^  the  conclusion  must  be  that 
what  will  be  notice  to  such  an  officer  or  agent  such  as  will, 
other  conditions  concurring,  affect  the  corporation,  must  be 
proved  as  a  fact,  and  by  evidence  appropriate  to  the  circum- 
stances of  each  case;  though  it  may  be  inferred  from  circum- 
stances, and  it  is  not  always  necessary  to  show  it  by  direct 
proof.*  There  is  no  presumption  of  law  that  a  notice  contained 
in  a  newspaper,  subscribed  for  by  a  corporation  for  the  use  of 
its  oncers,  has  come  to  the  eyes  of  such  officers;  and  such 
evidence  will  not  authorize  the  submission  of  the  question  to  a 
jury.*  Speaking  upon  this  subject,  it  was  said  by  Coweu,  J.: 
"I  cannot  allow  that  the  mere  taking  of  a  newspaper,  stuffed 
with  notices,  will  make  a  case  for  the  jury."*  But  even  this 
cannot  be  said  with  propriety  in  all  cases.     The  circumstances 

'  Ante,  §  5236. 

'  See  the  previous  section.  186 ;   Vernon  v.  Manhattan  Co.,   17 

»  Toll-Bridge  Co.  v.  Betsworth,  30  Wend.  (N.  Y.)  524 ;  s.  c.  affirmed,  22 

Conn.  880.  Wend.  (N.  Y.)  183. 

*  Bank  of  Pittsburgh  t).  Whitehead,  *  Vernon    v.    Manhattan    Co.,   17 

10  Watts  (Pa.),  397 ;  s.  c.  36  Am.  Dec.  Wend.  (N.  Y.)  524,  528. 
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and  the  character  of  the  information  thus  printed  may  be  such 
as  to  create  a  strong  presumption  that  the  officers  of  the  cor- 
poration will  read  it  and  acquire  the  information  through  it. 
Thus,  it  has  been  reasoned  that,  while  the  officers  of  a  marine 
insurance  company  may  not,  under  all  circumstances,  be  pre- 
sumed to  be  acquainted  with  all  the  intelligence  contained  in 
the  newspapers  taken  at  their  office,  —  yet  the  general  pre- 
sumption, is,  that  they  will  examine  with  some  care  the  items 
of  marine  intelligence,  especially  with  relation  to  vessels  belong- 
ing to  their  own  port.^ 

§  5240.  Other  Holdings  Kelatingr  to  BTotice  to  Corporations. 

It  has  been  reasoned  that  a  bank  director  is  presumed  to  have 
knowledge  of  the  securities  of  the  bank,  but  that  this  presumption 
may  be  overcome  by  proof.'  Where  a  corporation  loaned  money  on 
a  mortgage,  on  the  faith  of  a  record  of  a  release  of  a  prior  mortgage, 
which  in  point  of  fact  had  not  been  paid,  the  fact  that  the  agent  of 
the  corporation,  through  whom  the  loan  was  effected,  acted  without 
knowledge  that  the  prior  mortgage  had  not  been  paid,  was  held  to 
authorize  a  finding  that  the  corporation  had  no  such  knowledge.' 
Notice  to  the  officers  of  a  corporation  of  the  unauthorized  acts  of 
their  predecessors  in  office  is  notice  to  the  corporation;  and  if  no  dis- 
sent is  expressed,  a  ratification  will  be  presumed,  and  the  acts  will 
become  binding  upon  the  corporation  and  its  stockholders.* 

*  Green  v.  Merchants'  Ins.  Co.,  10  *  Chouteau  v.  Allen,  70  Mo.  290, 

Pick.  (Mass.)  402.    See,  further.  Bank  329,    opmion    by    Sherwood,    C.    J. 

of  South  Carolina  v.  Humphreys,  1  Notice  to  a  company,  under  English 

McCord  (S.  0.),  388;  Martin  v.  Wal-  law,   of  an  equitable  mortgage  of  its 

ton,  1  McCord  (S.  C),  16.  shares,  by  a  deposit  of  the  certifl- 

'  Proctor  V.  Baldwin,  82  Ind.  370.  cates,  so  as  to  cut  off  its  equities : 

'  Connecticut  Mutual  Life  Ins.  Co.  Ex  parte  Boulton,  1  De  Gex  &  J. 

V.  Talbot,  113  Ind.  373,  382 ;  *.  c.  3  Am.  163. 
St.  Rep.  655,  662. 
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CHAPTER  CXII. 


ESTOPPEL. 


SEcnoN 

5246.  The  doctrine  of  estoppel  in  pais 
stated. 

6247.  Estoppels  in  pais  operate  against 
corporations  as  against  indi- 
viduals. 

5248.  Estoppel    validates     contracts 

entered  into  by  corporations 
■without  authority  of  stock- 
holders. 

5249.  Validates  the  acta  of  corpora- 

tions on  the  ground  of  acqui- 
escence by  the  stockholders. 

5250.  Prevents    a   corporation    from 

setting  up  want  of  power  in 
its  officers  to  make  a  con- 
tract. 

5251.  Prevents  a  corporation  from  re- 

pudiating acts  of  its  officers 
within  the  apparent  scope  of 
their  powers. 

6252.  Validates  the  acta  of  de  facto 

officers. 

6253.  Works  the  release  of  stockhold- 

ers whose  rights  have  been 
repudiated  by  the  corpora- 
tion. 
6234.  Prevents  corporation  from  de- 
nying its  own  existence. 

6255.  Prevents  a  de  facto  corporation 

from  repudiating  its  contracts 
after  dissolving  and  reorgan- 
izing. 

6256.  Prevents  it  from  denying  fraud- 

ulent alterations  of  its  record. 

6257.  Prevents  it  from  denying  valid- 

ity of  provisions  in  its  char- 
ter. 
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Section 

6258.  Prevents  it  from  repudiating 
unauthorized  contracts  after 
accepting  benefits  thereunder. 

5259.  Estops  a   corporation   holding 

the  shares  of  another  corpo- 
ration as  pledgee. 

5260.  Prevents    a  railroad  company 

from  asserting  its  exclusive 
franchise  against  another 
company  which  has  built  its 
road. 

6261.  Prevents  a  canal  company  from 

diverting  its  water  from  a 
mill. 

6262.  Prevents  municipal  oorporation 

from  denying  the  vahdity  of 
its  bonds. 

6263.  Prevents  a  quo  warranto  pro- 

ceeding against  one  whom 
the  relator  has  induced  to  act 
as  a  corporate  efflcer. 

5264.  Waiver  of  rights  by  corporation. 

5265.  Waiver  of  conditions  ia  policies 

of  insurance. 

6266.  When  corporation  not  estopped 

by  acts  of  its  officers  in  pro- 
curing new  legislation. 

6267.  Acceptance  of  tolls  prevents  a 

turnpike  company  from  de- 
nying its  obligation  to  re- 
pair. 

6268.  Estoppels  against  corporate  offi- 

cers. 

6269.  Estoppels  concurrent  as  between 

corporation  and  stockholders. 

6270.  Estoppels    against    individual 

stockholders. 
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Section 

6271.  When    stockholders    estopped 

from  pleading  ultra  vires. 

6272.  When  transferees  of  stockhold- 

ers so  estopped. 

6273.  When  members  estopped  from 

denying  existence  of  corpora- 
tion. 

6274.  Third  persons  estopped  by  con- 

tracting 'with  corporation. 
6276.  One  who  contracts  with  corpo- 
ration estopped  to  deny  its 
existence. 


Sectiow 

5276.  Person  claiming  under  corpo- 

rate deed  estopped  to  deny 
corporate  existence. 

5277.  Estoppels  against  creditors  of 

corporations. 

6278.  Estoppel  as  against  a  creditor 
who  is  also  a  stockholder. 

5279.  Estoppel  prevents  a  landowner 
whose  land  is  taken  by  a  cor- 
poration from  having  an  in- 
junction. 


§  5246.  The  Doctrine  of  Estoppel  in  Pais  Stated.  —  This 
doctrine,  stated  in  the  oft-quoted  language  of  Lord  Denman, 
is,  "that  where  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."*    The  definition  of  Lord  Romilly  states  a  fre- 


>  Pickard  v.  Sears,  6  Ad.  &  El.  469 ; 
Chouteau  v.  Groddin,  39  Mo.  229,  250; 
«.  c.  90  Am.  Dec.  462 ;  St.  Louis  v.  St. 
Louis  Gaslight  Co.,  70  Mo.  69.  The 
principle  is  an  old  one,  and  has  been 
applied  in  so  many  cases  that  it  will 
be  suflBcient  to  cite  a  very  few  of  them 
by  way  of  illustration :  Dann  v.  Spur- 
rier, 7  "Ves.  231 ;  Powell  v.  Thomas,  6 
Hare,  300 ;  Greenhalgh  v.  Manchester 
E.  Co.,  3  Mylne  &  0.  784 ;  Norway  v. 
Eowe,  19  Ves.  144 ;  Hart  v.  Clarke,  6 
De  Gex,  M.  &  G.  232 ;  Harryman  v, 
Collins,  18  Beav.  11 ;  Williams  v.  Jer- 
sey, 1  Craig  &  P,  91 ;  Morris  &c.  E. 
Co.  V.  Prudden,  20  N.  J.  Eq.  530 ;  Titus 
V.  Morse,  40  Me.  348;  g.  c.  63  Am. 
Dec.  665 ;  Chatauqua  County  Bank  v. 
White,  6  N.  Y.  236;  s.  c.  57  Am.  Dec. 
442;  Carter  v.  Darby,  15  Ala.  696; 
s.  c.  50  Am.  Dec.  156;  Mitchell  v. 
Zimmerman,  4  Tex.  75 ;  s.  c.  51  Am. 
Dec.  717;  Smith  v.  Mundy,  18  Ala. 


182 ;  8.  c.  52  Am.  Dec.  221 ;  Pierce  v. 
Andrews,  6  Cush.  (Mass.)  4;  s.  c.  52 
Am.  Dec.  748;  Sutton  v.  Wood,  27 
Minn.  362 ;  Danley  v.  Rector,  10  Ark. 
211 ;  8.  c.  50  Am.  Dec.  242;  Alexander 
t».  Walter,  8  Gill  (Md.),  239;  «.  c.  50 
Am.  Dec.  688 ;  McMahan  v.  McMahan, 
13  Pa.  St.  376;  s.  c.  53  Am.  Dec.  481; 
McOravey  v.  Eemson,  19  Ala.  430; 
«.  c.  54  Am.  Dec.  194 ;  Casey  v.  Inloes, 
1  Gill  (Md.),  430;  s.  c.  39  Am.  Dec. 
658;  Selma  &c.  E.  Co.  v.  Tipton,  5 
Ala.  787 ;  g.  c.  39  Am.  Dec.  345 ;  De- 
zell  V.  Odell,  3  Hill  (N.  Y.),  215;  «.  c. 
38  Am.  Dec.  628,  631 ;  Welland  Canal 
Co.  V.  Hathaway,  8  Wend.  (N.  Y.) 
480;  g.  c.  24  Am.  Dec.  51;  Melvin  v. 
Proprietors,  6  Met.  (Mass.)  15;  g.  e. 
38  Am.  Dec.  384;  Watkins  v.  Peck, 
13  N.  H.  360;  g.  c.  40  Am.  Dec.  156; 
Foot  V.  Ketchum,  15  Vt.  258 ;  s.  c.  40 
Am.  Dec.  678;  Brown  v.  Wheeler,  17 
Conn.   345;  s.  c.  44  Am.   Dec.  550; 
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quent  application  of  the  doctrine,  which  takes  place  in  regard 
to  land  titles,  thus:  "  If  one  stand  by  and  encourage  another, 
though  but  passively,  to  lay  out  money,  under  an  erroneous 
opinion  of  title,  or  under  the  obvious  expectation  that  no 
obstacle  will  afterwards  be  interposed  in  the  way  of  his  enjoy- 
ment, the  court  will  not  permit  any  subsequent  interference 
with  it,  by  him  who  formerly  promoted  and  encouraged  those 
acts  of  which  he  now  either  complains  or  seeks  to  obtain  the 
advantage."^  The  doctrine  is  really  a  branch  of  the  law  of 
fraud,  and  it  proceeds  upon  the  ground  that,  to  allow  the  party 
upon  the  faith  of  whose  conduct  any  has  acted  to  his  preju- 
dice, to  change  position,  would  operate  as  a  fraud  upon  that 
other.  But  in  some  of  its  applications,  as  will  be  hereafter 
seen,''  it  does  not  necessarily  rest  upon  any  idea  of  preventing 
fraud,  but  merely  forms  a  just  and  convenient  rule  of  evidence. 

§  5247.  Estoppels  In  Pais  Operate  against  Corporations  as 
against  Individuals.  —  Subject  to  differences  growing  out  of 
the  differences  of  their  constitution,  the  rule  is  that  estoppels 
in  pais  operate  against  corporations,  in  like  manner  as  against 
natural  persons.'  "A  corporation,"  said  Mr.  Justice  Camp- 
bell, "  quite  as  much  as  an  individual,  is  held  to  a  careful  ad- 
herence to  truth  in  its  dealings  with  mankind,  and  cannot,  by 
its  representations  or  silence,  involve  others  in  onerous  en- 
gagements, and  then  defeat  the  calculations  by  claims  its  own 
conduct  had  superinduced."  *  An  apt  illustration  of  the  doc- 
Gray  V.  Allen,  14  Ohio,  58;  s.  c.  45  •  Hale «;.  Union  Mut.  Fire  Ins.  Co., 
Am.  Dec.  523;  Com.  v.  Moltz,  10  Pa.  32  N.  H.  295;  «.  c.  64  Am.  Dec.  370; 
St.  527 ;  8.  c.  51  Am.  Dec.  499 ;  Tay-  Selma  &c.  K.  Co.  v.  Tipton,  5  Ala. 
lor  V.  Zepp,  14  Mo.  482 ;  s.  c.  55  Am.  787 ;  s.  c.  39  Am.  Dec  344 ;  Currier  v. 
Dec.  113;  Hughes  v.  McAlister,  15  Continental  Ins.  Co.,  63  N.  H.  538; 
Mo.  296;  «.  c.  55  Am.  Dec.  143;  Stuart  St.  Louis  v.  St.  Louis  Gaslight  Co., 
V.  Luddington,  1  Rand.  ( Va.)  403 ;  s.  c.  70  Mo.  69,  100 ;  Little  Bock  &  Napo- 
10  Am.  Dec.  550;  Morrison  v.  Cald-  leon  E.  Co.  v.  Little  Eock,  Missis- 
■well,  5  T.  B.  Hon.  (Ky.)  426;  «.  c.  17  sippi  &c.  R.  Co.,  36  Ark.  663. 
Am.  Dec.  484 ;  Ohristianson  v.  Lin-  *  Zabriskie  v.  Cleveland  &c.  R.  Co., 
ford,  3  Rob.  (N.  Y.)  224;  Eitel  v.  23  How.  (U.  S.)  381,  400;  quoted 
Bracken,  38  N.  Y.  Super.  Ct.  7,  15.         in  Little  Rock  &  Napoleon  R.  Co.  v. 

'  Rochdale  Canal  Co.  v.  King,  16     Little  Eock,  Mississippi  &c.  R.  Co.,  36 
Beav.  630.  Ark.  663,  687. 

'  Post,  (i  5267. 
3964 


ESTOPPELS  AGAINST  CORPORATIONS.     [4  Thomp.  Corp.  §  5249. 

trine  is  found  in  a  case  where  the  controversy  was  whether 
certain  work  and  labor,  for  which  the  plaintiff  sued  a  cor- 
poration, had  been  done  for  the  president  of  the  corporation 
personally,  or  for  the  corporation,  and  it  was  held  that  there 
was  evidence  to  charge  the  corporation,  on  the  ground  that  it 
had  suffered  appearances  to  exist,  and  had  suffered  its  principal 
officers  and  managers  so  to  conduct  themselves  that  the  plain- 
tiff had  every  reason  to  suppose  that  the  machinery  upon 
which  he  performed  the  labor  belonged  to  the  corporation, 
and  that  it  was  the  corporation  which  employed  him  to 
repair  it/ 

§  5248.  Estoppel  Validates  Contracts  Entered  into  by  Cor- 
porations without  Authority  of  Stockholders.  —  If,  therefore, 
the  directors  of  a  corporation  enter  into  a  contract  with  an- 
other person  or  corporation,  which  they  have  no  power  to 
make  without  the  consent  of  their  stockholders,  but  afterwards 
the  other  contracting  party  deliberately  and  publicly  offers 
the  corporation  the  privilege  of  rescinding  such  contract, 
which  privilege  is  refused,  such  corporation  is  thereby  es- 
topped from  afterwards  setting  up  a  want  of  power  in  the 
directors  to  make  the  contract." 

§  5249.  Validates  the  Acts  of  Corporations  on  the  Ground 
of  Acquiescence   hy  the  Stockholders.  —  As  more  fully  ex- 

^  Gowen  Marble  Co.  v.  Tarrant,  73  1865  arrived,  the  city  ofiered  to  pur- 

Hl.  608.  chase  the  works,  in  conformity  with 

*  St.  Louis  V.  St.  Louis  Gaslight  the  privilege  conferred  by  the  char- 
Co.,  70  Mo.  69,  99.  In  this  particular  ter,  but  the  company  refused  to  join 
case  the  city  of  St.  Louis  had,  by  vir-  in  the  appointment  of  arbitrators, 
tue  of  a  provision  in  the  charter  of  thus  electing  to  treat  the  contract 
the  St.  Louis  Gaslight  Company,  the  made  by  their  directors  as  valid.  It 
right  to- purchase  the  works  of  this  was  held:  1.  That  the  directors  had 
company  at  a  price  and  upon  terms  to  power  under  the  charter  to  make  the 
be  fixed  by  arbitrators.  Afterwards  contract ;  but  2.  Treating  the  case  as 
the  directors  of  the  company,  with-  though  they  had  no  such  power,  the 
out  an  express  authorization  of  the  company  had,  by  this  conduct,  es- 
stockholders,  entered  into  a  contract  topped  itself  from  setting  up  a  want 
with  the  city,  whereby  the  city  agreed  of  power  in  their  directors  to  make 
to  postpone  its  right  to  purchase  un-  the  contract.  Ihid, 
til  the  year  1865.     When  the  year 
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plained  in  the  next  chapter,*  the  same  principle  validates  the 
voidable  acts  of  corporations,  on  the  theory  of  a  ratification  by 
the  acquiescence  of  all  the  stockholders;  so  that,  after  a  long 
delay,  in  which  time  other  rights  have  supervened  or  expecta- 
tions have  been  founded,  upon  the  faith  of  an  existing  state 
of  facts,  the  stockholders  will  be  precluded  from  maintaining 
actions  in  equity  to  undo  what  has  been  done  by  the  directors 
or  officers  without  their  authority.''  Upon  this  principle,  as 
already  seen,'  the  officers  and  members  of  corporations  who 
participate  in  acts  which  can  be  done  by  only  a  corpora- 
tion are  estopped,  for  that  reason,  to  deny  the  validity  of  the 
organization  of  the  corporation.*  On  this  principle  the  stock- 
holders of  a  turnpike  company,  which  has  issued  its  bonds 
secured  by  a  mortgage,  and  which,  by  this  means,  has  borrowed 
money  for  the  purpose  of  extending  its  road,  cannot,  after  the 
moneys  have  been  used  in  the  road  as  extended,  object,  for 
the  first  time,  in  a  suit  to  foreclose  the  mortgage,  that  the 
bonds  were  unauthorized  by  them  and  ultra  vires.^  Upon  the 
same  principle,  it  has  been  held  that  when,  by  consent  of  all 
the  stockholders,  certain  reserved  stock  is  sold  by  the  corpora- 
tion for  less  than  its  par  value,  and  certificates  are  issued  in 
accordance  with  the  by-laws,  certifying  that  it  has  been  paid 
for  in  full, — the  stockholders,  who  are  the  real  sellers,  as  well 
as  the  corporation,  which  is  their  intangible  representative,  are 
estopped  from  denying  that  the  stock  was  fully  paid  up,  and 
from  claiming  that  any  sum  is  due  or  owing  from  the  holders 
of  such  shares  to  the  corporation;  and  accordingly,  that  a 
holder  of  such  shares  can  maintain  an  action  to  vacate  an 
assessment  laid  thereon."  And  so,  as  we  have  already  seen,  if 
a  corporation  issues  and  puts  on  the  market  shares  which  have 
not  been  fully  paid  up,  but  recites  in  the  certificates  that  they 

'  Post,  §  5286,  et  seq.  66 ;  Howard  Mutual  Loan  Abso.  v. 

*  Ante,  §4494;  Zabriskie  ».  Oleve-  Mclntyre,  3  Allen  (Mass.),  571. 
land  &c.  R.  Co.,  23  How.  (U.  S.)  381,  '  Browning  v.  MuUins  (Ky.),  13 
400.  S.  W.  Rep.  427;  «.  c.  12  Ky.  Law 

*  Ante,  §  1877,  etseq.  Rep.  41. 

*  West  Winsted  Savings  Bank  v.  '  Green  v.  Abietine  Medical  Co., 
Ford,  27  Conn.  282;  s.  c.  71  Am.  Dec.  96  Cal.  322;  8.  c.  31  Pac.  Rep.  100. 
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have  been  fully  paid  up,  the  corporation,  and  its  creditors 
through  it,  will  be  estopped  from  thereafter  asserting,  as 
against  innocent  purchasers  of  such  shares,  that  they  have 
not  been  paid  for  in  full.'  So,  where  a  corporation,  contrary 
to  the  statute,  but  by  the  mutual  agreement  of  its  stockholders, 
issues  certificates  of  its  shares,  as  fully  paid-up  shares,  when  only 
a  part  of  the  par  or  nominal  value  has  been  paid,  while  this 
may  afford  ground  for  winding  up  the  corporation  at  the  suit  of 
the  State,  it  is  not  ground  ori  which  one  of  the  subscribers  to 
the  shares,  who  is  a  party  to  the  unlawful  undertaking,  can 
have  his  contract  of  subscription  set  aside  and  his  pro  rata  of 
payment  refunded.^  And  generally,  when  an  act,  done  by  the 
directors,  is  in  excess  of  their  authority,  yet  has  been  done 
with  the  bona  fide  intent  of  benefiting  the  corporation,  and  a 
shareholder,  knowing  thereof,  does  not  dissent  within  a  rea- 
sonable time,  his  assent  to  the  act  will  be  presumed,  and  he 
will  be  estopped  from  gainsaying  it.'  We  may  conclude  from 
the  foregoing  mixture,  —  (1),  that  stockholders  are  estopped  by 
their  acquiescence,  in  respect  of  the  management  of  affairs  of 
the  corporation,  the  same  as  individuals  are  estopped  in  other 
cases,  where  they  have  the  power  to  prevent  certain  results  by 
their  affirmative  action;  and  (2),  that  where  the  body  of  the 
stockholders  are  thus  estopped,  the  estoppel  works  against  the 
corporation  and  concludes  it;  for  equity  looks  at  the  substance 
of  things,  and  the  body  of  the  stockholders  are  in  substance 
the  corporation. 

§  5250.  Prevents  a  Corporation  from  Setting  up  Want  of 
Power  in  its  Officers  to  Make  a  Contract.  —  One  of  the  most 
frequent  applications  of  the  principle  of  equitable  estoppel 
against  corporations,  is  that  which  arises  where  the  corpora- 

»  Ante,  «  1680;  Walburn  v.  Che-  "  Watt's  Appeal,  78  Pa.  St.  370, 

nault,  43  Kan.  352;  St.  Croix  Lumber  394;    Manhattan   Hardware   Co.   v. 

Co.  V.  Mittlestadt,  43  Minn.  91.   Com-  Phalen,  128  Pa.  St.  110;  s.  c.  18  Atl. 

pare  Sayre  v.  Citizens'  Gaslight  &c.  Kep.  428;  Manhattan  Hardware  Co.*. 

Co.,  69  Cal.  207.  Eoland,  128  Pa.  St.  119;  «.  c.  18  Atl. 

'  GoSv.  Hawkeye  Pump.  &c.  Co.,  Eep.  429. 


62  Iowa,  691. 
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tion,  wlien  rights  are  asserted  against  it  by  virtue  of  its  own 
contract,  sets  up  a  want  of  power  in  its  officers  to  make 
the  contract.^  One  of  the  most  frequent  illustrations  of  this 
principle  is  presented  where  a  corporation  allows  an  officer, 
habitually  and  in  the  face  of  the  public,  to  perform  for  it, 
and  in  its  name,  certain  acts,  in  which  case  it  will  be  es- 
topped, as  against  a  member  of  the  public  who  innocently  parts 
with  value  on  the  faith  of  the  officer  having  the  rightful 
power  to  do  such  an  act,  from  denying  that  such  is  the  fact.* 

§  5251.  Prevents  a  Corporation   from  Repudiating'  Acts 
of  its  Officers  within  the  Apparent  Scope  of  their  Powers. 

The  same  principle  prevents  a  corporation  from  repudiating 
the  acts  of  its  officers  within  the  general  scope  of  their 
powers,  in  the  absence  of  fraud  on  the  part  of  the  person 
seeking  to  charge  the  corporation,  or  of  collusion  between  him 
or  his  privies,  and  the  officers  of  the  corporation  making  the 
contract.  When,  therefore,  the  plaintiff,  at  the  request  of 
the  president  and  superintendent  of  a  corporation,  for  the 
purpose  of  saving  it  from  a  threatened  lawsuit,  paid  several 
of  its  notes,  it  was  held  that  the  corporation  could  not  be 
heard  to  deny  the  authority  of  its  president  to  make  the  re- 
quest, it  being  within  the  apparent  scope  of  his  authorit)'  as 
its  superintendent  and  general  agent,  and  that  the  original 
consideration  of  the  notes  could  not  be  inquired  into.' 

'  The  leading  American  case  in  il-  acts  of  the  treasurer  for  evidence  of 

lustration  of  this  doctrine  is  Zabriskie  his  authority,  and  it  was  held  that 

V.  Cleveland  &c.   E,  Co.,   23    How.  the  corporation  was  estopped  to  deny 

(U.    S.)    381,    400.    The    extent    to  such  authority.     Second  Nat.  Bank 

which  a  corporation  is  estopped  to  v.  Potter  &c.   Man.   Co.,   56   N.  Y. 

set  up  the  defense  of  ultra  vires  is  re-  Super.  216 ;  s.  c.  18  N.  Y.   St.  Kep. 

served    for  future   treatment :  Post,  954 ;  2  N.  Y.  Supp.  644. 
ij  6015,  et  seq.  °  Seeley  v.  San  Jose  Independent 

"  Ante,  ^  4881.    See,  for  illustration  Mill  &c.   Co.,   59  Cal.   22.    Circum- 

of  the  text,  a  case  where  the  treasurer  stances  under  which  a  manufacturing 

of  a  corporation  habitually  executed  corporation  was  estopped    from  dis- 

and  indorsed  promissory  notes  for  it,  puting  the  agency  of  a  person  as- 

and  finally  indorsed  a  note  for  the  ac-  Burning   to   order   goods   for  it,   see 

eommodation  of  a  third  party,  on  the  Electrical  Supply  Co.  v.  Jersey  City 

faith  of   which  the  plaintiff  parted  Electric  Light  Co.,  42  Hun  (N.  Y.), 

■with  value,  relying  upon  the  former  659,  mem.;  s.  c.  4  N.  Y.  St.  Rep.  516. 
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§  5252.  Validates   the  Acts   of  de  Facto    Officers. — The 

principle  of  estoppel  operates  to  validate  the  acts  of  de  facto 
corporate  officers,  who  might  have  been  ousted  from  their 
offices  under  proper  proceedings  instituted  for  that  purpose. 
It  has  been  well  reasoned  that  corporations  which  have  per- 
mitted  particular  individuals  to  take  possession  of  their  prop- 
erty, seal,  and  records,  and  have  held  them  out  to  the  world 
as  their  trustees,  are  estopped  from  questioning  their  acts  done 
within  the  scope  of  their  apparent  authority.' 

§  5253.  Works  the  Kelease  of  Stockholders  whose  BigrhtS' 
have  been  Bepudiated  by  the  Corporation.  —  It  has  been  held, 
that,  after  a  banking  association  has  repudiated,  for  years,  all 
the  arrangements  made  with  one  who  subscribed  for  shares, 
and  denied  him  the  rights  of  a  stockholder,  the  associates, 
cannot  be  permitted  to  come  in  by  their  receiver,  who  repre- 
sents them,  and  claim  the  defendant  as  a  stockholder  or  part- 
ner. They  are  concluded  by  their  acts.^  But  it  must  not  be 
concluded  from'  the  foregoing  that,  in  an  action  by  creditors 
to  charge  one  as  a  stockholder,  he  can  defend  on  the  ground 
that  it  has  been  agreed  between  him  and  the  corporation  that 
he  should  not  be  a  stockholder.  On  the  contrary,  the  rule  is 
that,  where  one  has  entered  into  a  contract  to  take  and  pay 
for  shares,  or  has,  by  purchasing  shares  not  paid  for  in  full, 
become  substituted  to  the  obligation  by  the  original  share- 
holder to  pay  what  remains  unpaid  thereon, — he  will  not  be 
allowed,  as  against  creditors,  to  set  up  that  the  corporation 
laaLi  released  or  discharged  him  from  his  contract;'  though  a 
bona  fide  compromise  of  disputed  rights,  between  him  and  the 
corporation,  will  be  upheld.* 

§  5254.  Prevents  Corporation  from  Denying  its  Own  Ex- 
istence.— Roughly  speaking,  a  corporation  is  estopped  from 
denying  its  own  existence.  The  meaning  of  the  principle  is, 
that  a  collection  of  individuals,  who  assume  a  name  which 

■  Lovett    V.    German     Eeformed  '  Burrows  v.  Smith,  10  N.  Y.  550. 

Church,  12  Barb.  (N.  Y.)  67,  81.    See  »  Ante,  §  1511,  et  aeq. 

ante,  §  3893,  et  seq.  *  Ante,  §  1553. 
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implies  tliat  they  are  a  corporate  body,  and  who  conduct  their 
business  in  that  character,  thereby  become  estopped,  in  an 
action  to  hold  them  to  the  liabilities  which  they  have  thus 
assumed,  from  pleading  and  proving  that  they  have  no  cor- 
porate existence,^  or  from  denying  the  regularity  of  their 
organization  as  a  corporation.* 

§  5255.  Prevents  a  de  Facto  Corporation  from  Kepudiat- 
Ing  its  Contracts  after  Dissolving'  and  Keorganizing. — The 

same  principle  prevents  a  de  facto  corporation  from  repudi- 
ating its  contracts  after  dissolving,  upon  discovering  that  it  is 
not  properly  organized,  and  legally  organizing  under  a  differ- 
ent name.'  In  such  a  case  the  dissolution  of  the  de  facto  cor- 
poration does  not  prevent  the  creditors  from  following  it  and 
holding  it  liable  for  the  payment  of  its  debts,  where  there  is 
a  statute,  such  as  has  been  elsewhere  considered,*  allowing  a 
certain  time  after  dissolution  to  a  corporation  for  winding  up 
its  affairs.* 

§  5256.  Prevents  It  from  Denying  Fraudulent  Alterations 
of  its  Record. — As  against  innocent  third  persons,  a  corpora- 
tion is  bound  as  a  guarantor  of  the  integrity  of  its  own  records; 
and  if  its  secretary  and  treasurer  alter,  upon  its  record,  the 
language  of  a  resolution  adopted  by  its  directors,  whereby 
innocent  third  persons  are  induced  to  part  with  their  money, 
the  corporation  will  be  estopped  from  proving,  against  such 
third  persons,  what  the  resolution  really  was.  When,  there- 
fore, the  record  of  a  vote  of  the  trustees  of  a  savings  bank, 
authorizing  the  treasurer  to  discharge  and  release  all  mort- 
gages  belonging  to  the  bank,  was  altered  by  him  so  as  to 
read,  "  discharge,  assign,  and  release,"  and  he  afterward 
assigned  one  of  the  mortgages  for  its  full  value,  —  it  was  held 
that  the   purchaser   obtained   a   good  title   by  estoppel,  as 

*  United   States    Express    Oo.    v.  '  Ewing  v.  Eobeson,  15  Ind.  26. 

Bedbury,  34    111.   459;    Oallender  v.  '  Empire  Man.  Co.  v.  Stuart,  46 

Painesville  &c.  E.   Co.,  11  Ohio  St.      Mich.  482. 
516.  *  Post,  §  6734,  et  seq. 

6  Empire  Man.  Co.  v,  Stuart,  tupra. 
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against  the  bank,  in  the  absence  of  notice  to  him,  or  of  fraud 
on  his  part,  even  if  the  signature  to  what  purported  to  be  a 
certified  copy  of  the  record  of  the  vote,  received  by  him 
through  the  mail  after  a  promise  by  the  treasurer  to  furnish 
such  copy,  was  forged.^  But  the  corporation  is  not  bound,  in 
such  a  case,  as  to  third  persons  who  have  not  acted  upon,  or 
seen,  or  known  of  the  existence  of  the  fraudulent  interpreta- 
tion.* 

§  5257.  Prevents  It  from  Denying  Validity  of  Provisions 
in  its  Cliarter. — The  same  principle  estops  a  corporation 
from  denying  the  validity  of  provisions  in  its  charter  which 
may  operate  unfavorably  to  it.  It  accepts  its  charter  as  a 
luhole,  and  takes  the  burden  as  well  as  the  benefits.  A 
corporation,  which  proceeds  to  expropriate  land  under  the 
powers  conferred  by  its  charter,  is  estopped  from  challenging 
the  constitutionality  of  a  provision  therein,  relating  to  the 
mode  of  assessing  the  damages.'  And  although  a  charter  is 
so  drawn  as  to  confer  upon  a  corporation  the  right  of  an 
appeal  from  an  award  of  damages  made  against  it  for  flow- 
ing the  land  of  a  private  owner,  while  at  the  same  time  it 
deprives  it  of  the  benefit  of  the  appeal  by  providing  that  the 
award  shall  remain  in  force  and  that  judgment  shall  be  ren- 
dered thereon, — yet  the  corporation  cannot  object  to  the 
onerous  provision,  and  claim  that  the  appeal  should  be  a 
beneficial  one,  however  absurd  and  incongruous  the  statute, 
as  drawn  and  enacted,  may  be.* 

§  5258.  Prevents  It  from  Repudiating'  Unauthorized  Con- 
tract after  Accepting  Benefits  thereunder.  —  It  is  a  general 
principle  in  the  law  of  agency,  that  where  one  person  assumes, 
without  authority,  to  make  a  contract  for  another,  and  that 

1  Holden  v.  "Whiting,  29  Fed.  Rep.  »  People  v.  Murray,  5  Hill  (N.  Y.), 

881;  Whiting  v.  Wellington,  10  Fed.  468. 

Eep.  810 ;  Com.  v.  Beading  Savings  '  Darge  v.  Horicon  Iron  Man.  Co., 

Bank,    137    Mass.    431 ;    Holden    v.  22  Wis.  417.    For  an  analogy  in  the 

Phelps,  141  Mass.  456;  B.C.  5  N.  E.  case  of  private  persons,  see  Burrows 

Eep.  815.  V.  Bashford,  22  Wis.  103. 


"  Holden  v.  Hoyt,  134  Mass.  181. 
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other  receives  the  benefits  accruing  from  the  contract,  and  electgr 
to  retain  them  after  being  possessed  of  knowledge  of  the  circum- 
stances under  which  they  have  been  procured  from  the  other 
contracting  party,  he  is  thereby  estopped  from  repudiating  the- 
contract,  without  restoring  the  benefits  and  putting  the  other- 
party  in  statu  quo}  This  principle  is  applicable,  in  its  fullest- 
sense,  to  corporations,  which,  from  their  nature,  can  act  only 
through  the  instrumentality  of  agents.  If,  therefore,  an  offi- 
cer of  a  corporation,  or  other  person,  assuming  to  have  power 
to  bind  the  corporation  by  a  given  contract,  enters  into  the- 
contract  for  the  corporation,  and  the  corporation  receives  the- 
fruits  of  the  contract,  and  retains  them  after  acquiring^ 
knovfledge  of  the  circumstances  attending  the  making  of  th©- 
contract, — it  will  thereby  become  estopped  from  afterwards 
rescinding  or  undoing  the  contract.  In  other  words,  by 
retaining  the  fruits  of  the  unauthorized  contract  witb- 
knowledge  of  the  circumstances  which  entitle  it  to  its  elec- 
tion either  to  affirm  or  disaffirm  it,  the  corporation  ratifies- 
the  contract  and  makes  it  good  by  adoption}  Speaking  gen- 
erally, and  voicing  the  weight  of  judicial  authority,  the  cor- 
poration is,  in  like  manner,  estopped,  by  retaining,  with.. 
knowledge,  the  fruits  of  the  contract,  from  pleading  ultra 
vires  as  a  defense  to  an  action  thereon,  —  that  is,  from  setting 
up  as  a  defense  to  an  action  to  compel  the  performance  of  the 
contract  on  its  part,  that  it  was  without  power  to  enter  into  it.*' 
For  the  purpose  of  the  application  of  this  principle,  the  knowl- 
edge possessed  by  the  body  of  the  stockholders  is  deemed  the 
knowledge  of  the  corporation ;  for  we  shall  see  hereafter  *  that 
corporations  are,  in  many  cases,  held  to  have  ratified  the  un- 
authorized acts  of  their  officers,  by  the  fact  that  the  stockholders 

'  Ante,  §  4946;  post,  §  5303. 
'  Post,  5  5303;  Lyndon  Mill  Co.  ».  •  Post,   §  5303;   Sherman  Center- 
Lyndon  Literary  &c.  Inst.,  63  Vt.  581 ;  town  Co.  v.  Morris,  43  Kan.  282 ;  s.  e, 
s.  c.  25  Am.  St.  Eep.  783;  Brown  v.  19  Am.  St.  Eep.  134;  23  Pao.  Kep.. 
Wright,  25  Mo.  App.  54 ;  Kneeland  v.  569 ;    Goldbeck   v.    Kensington  Nat.. 
Gilman,  24  Wis.   39 ;   New  England  Bank,  147  Pa.  St.  267 ;  8.  c.  23  AtU 
Car  Spring  Co.  v.  Union  India  Rub-  Eep.  565;  1  Pa.  Adv.  Bep.  264. 
her  Co.,  4  Blatchf.  (U.  S.)  1 ;  Wether-  "  Post,  §  5314. 
bee  V.  Fitch,  117  111.  67, 
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■acquiesced  therein  for  a  considerable  •  length  of  time,  with 
knowledge,  or  under  such  circumstances  that  knowledge  on 
"their  part  is  to  be  presumed.  It  is  upon  the  same  principle 
■that,  in  a  numerous  class  of  acts  already  considered,^  a  cor- 
poration is  estopped  to  repudiate  contracts  made  on  its  behalf 
by  its  promoters  prior  to  its  organization.  Thus,  a  manufac- 
•turing  corporation  is  estopped  from  denying  its  liability  for 
-work  done,  under  a  contract  made  with  its  acting  president, 
-after  the  certificate  of  its  incorporation  has  been  signed  by  its 
;inembers,  but  before  it  has  been  recorded,  as  required  by  the 
;^overning  statute,  so  as  to  constitute  the  co-adventurers  a 
-de  jure  corporation.^  It  is  quite  immaterial  to  the  operation 
■of  this  rule  of  estoppel,  that  any  formal  expression  of  assent 
to  the  unauthorized  act  is  found  in  the  records  of  the  corpora- 
tion.' In  fact,  if  such  an  expression  of  assent  were  required, 
dt  would  destroy  the  rule  under  consideration.  Such  estoppels 
'have  been  extended  even  to  municipal  corporations;*  although 
dt  may  be  assumed  that  there  is  not  as  wide  a  scope  for  them, 
dn  respect  of  such  corporations,  as  in  respect  of  private  cor- 
iporationa.  The  reason  is,  that  the  members  of  a  municipal 
•corporation  are  not  voluntary  associates,  in  the  sense  in  which 
4he  members  of  private  Qorporations  are,  but  that  a  municipal 
•corporation  is  incorporated  by  the  legislature  for  certain 
ipublic  purposes,  and  the  incorporated  body  is  charged  with 
;the  performance  of  certain  public  duties,  and  is  not  a  mere 
Toluntary  organization  adopted  for  the  gain  of  its  members; 
=so  that  its  officers  are  regarded  as  public  officers,  responsible 
dndividually  to  the  laws,  and  with  a  corresponding  exemption 
on  its  part,  in  a  sense  which  does  not  apply  to  private  corpora- 
tions.    It  is   scarcely  necessary  to  add  that  the  doctrine  of 

'  Ante,  §  490. 

'  Grape  Sugar  &c.  Co.  v.  Small,  40     of   the  taxes  assessed   against   such. 

IMd.  395.  lots,  on  the  ground  of  then-  illegality, 

°  Kneeland  1).  Gilman,  24  "Wis.  39.      and  had  received  the  consideration  ot  the 

*  Thus  where  a  city  attempted  to     compromise,  —  it  was  held  that  the 

-eell  certain  lots  for  taxes,  after  the     city  was  estopped  from  repudiating  it, 

city  authorities  had  acquiesced  in  a     although  there  was  no  formal  expres- 

■compromise,  by  the  city  attorney,  of  a      sion  of  assent  upon  its  records.    Knee- 

«uit  brought  to  restrain  the  collection     land  v.  Gilman,  24  Wis.  89. 
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estoppel  in  this  relation,  and  probably  in  all  others,  applies  to 
&  foreign,  equally  with  a  domestic,  corporation.^ 

%  5259.  Estops  a  Corporation  Holding  tlie  Sbares  of  An- 
other Corporation  as  Pledgee.  —  It  has  been  held,  in  sub- 
stance, that  if,  in  a  particular  case,  a  savings  bank  holds  the 
majority  of  the  shares  of  another  corporation  as  pledgee,  but 
nevertheless  allows  the  president  of  such  other  corporation,  who 
is  the  legal  owner  of  the  shares,  and  from  whom  it  has  received 
them  in  pledge,  to  manage  such  other  corporation,  neglecting 
any  oversight  over  him,  it  will  be  estopped,  as  against  an  in- 
nocent purchaser  of  bonds  of  such  other  corporation,  fraudu- 
lently issued  and  floated  through  the  machinations  of  its 
president.  Having  the  power  to  control  such  other  corpora- 
tion, but  neglecting  to  do  so,  and  remitting  the  control  of  it 
to  its  president;  the  savings  bank  was  regarded  as  standing  in 
the  shoes  of  the  president,  in  such  a  sense  as  to  be  disabled 
from  undoing  his  dishonest  acts.' 

§  5260.  Prevents  a  Bailroad  Company  from  Asserting  its 
Exclusive  Franchise  against  Another  Company  Which  has 
Built  its  Boad.  —  This  doctrine  has  been  applied,  on  a  com- 
plicated state  of  facts,  with  the  conclusion  that,  after  passively 
encouraging  for  many  years  other  railroad  companies  to 
expend  their  money  and  means  in  the  construction  of  a  rail- 
road, it  is  too  late  for  a  railroad  company,  thus  standing  by 
and  looking  on,  to  assert,  in  a  court  of  justice,  that  it  alone  has 
a  franchise  to  build  it.*  Upon  this  principle,  although  a  court 
of  equity  will  protect,  by  its  injunction,  from  infringement^ 
an  exclusive  franchise  possessed  by  a  corporation,* — yet  where 
the  corporation  claiming  the  exclusive  franchise  has  stood  by 
without  objection  and  seen  the  other  corporation  expend 
money  on  the  faith  of  the  validity  of  its  own  franchise,  the 

*  Watts-Oampbell  Co.  u.Yuengling,  •  Little  Eook  &  Napoleon  E.  Co.  v 

3  N.  Y.  Supp.  869 ;  ».  c.  21  N.  Y.  St.  Little  Bock,  Mississippi  &c.  R.  Co., 

Rep.  186.  36  Ark.  663,  688;  Erie  R.  Co.  v.  Dela- 

»  Des  Moines  Gas  Co.  v.  West,  50  ware  &c.  R.  Oo^  21  N.  J.  Eq.  283. 
Iowa,  16.  *  !Po»i,  §  6898. 
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former  corporation  will  be  denied  an  injunction  against  the 
exercise  by  the  latter  of  the  franchise  asserted  by  it,  —  and  it 
is  quite  immaterial  whether  this  conclusion  is  placed  on  the 
equitable  doctrine  of  laches,  or  on  the  equitable  doctrine  of 
estoppel} 

§  5261.  Prevents  a  Canal  Company  from  Diverting:  )ts 
Water  from  a  Mill.  —  By  a  canal  act,  certain  mill-owners 
were  empowered  to  use  the  water  of  the  canal  for  condensing 
steam.  The  defendant  applied  to  the  canal  company  for 
leave  to  take  water  for  generating,  as  well  as  for  condensing 
steam.  The  company  neither  assented  to  nor  refused  the 
application,  but  the  pipes  of  the  defendant  were  laid,  in  the 
presence  of  the  engineers  of  the  company.  The  defendant's 
mill  was  thereafter  built  on  the  principle  of  using  the  canal 
for  both  purposes.  On  this  state  of  facts,  it  was  held  that, 
although  the  rights  of  the  canal  company  had  been  estab- 
lished at  law,  yet  it  was  bound  by  its  acquiescence;  and  the 
court  accordingly  refused  a  perpetual  injunction  against  tak- 
ing water  for  the  purpose  of  generating  steam." 

§  5262.  Prevents  Municipal  Corporation  from  Denying  the 
Validity  of  its  Bonds.  —  Under  the  operation  of  the  same 
rule  of  estoppel,  if  a  county  or  other  municipal  corporation  is 
authorized,  by  statute,  to  borrow  money  and  issue  bonds  for 

1  Such  a  case  was  thus  stated  and  no  rightful  basis  whatever.     In  my 

disposed  of  in  the  Court  of  Chancery  estimation,  these    facts    are    amply 

of  New  Jersey,  by  Mr.  Chief  Justice  sufficient  to  debar  the  complainants 

Beasley :  "  The  case  is  this :  The  com-  from  ever  calling  in  question  the  law- 

plainants  claim  the  exclusive  right.to  fulness  of  this  structure,  which  has 

a  railroad  between  the  cities  of  Pater-  been  erected,  not  only  through  the 

son  and    Hoboken ;    they  stood    by  passiveness  of  the  complainants,  but 

and  saw  the  defendants  build,  within  by  their  active  assistance."    Erie  R. 

sight  of  their  own  road,  a  rival  paral-  Co.  v.  Delaware  &c.  E.  Co.,  21  N.  J. 

lei  road  this  whole  distance,  at  a  cost  Eq.  283, 289. 

of  many  millions  of  dollars;  they  ex-  ^  Rochdale  Canal  Co.  v.  King,  16 

pressed  no  dissent  and  gave  no  warn-  Beav.  630.    This  case  has  often  been 

ing ;  and  finally  they  sold,  for  a  large  cited  as  an  example  of  an  equitable 

Bum  of  money,  a  part  of  their  own  estoppel  against  a  corporation.    See, 

land  to  help  the  construction  of  this  for  instance,  Erie  R.  Co.  v.  Delaware 

load,  which,  it  is  now  claimed,  has  &c.  R.  Co.,  21  N.  J,  Eq.  283,  290. 
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the  payment  thereof,  and  if  bonds  are  issued  and  delivered 
reciting  the  facts  which  show  them  to  have  been  regularly 
issued,  the  corporation  will  be  estopped  to  deny  their  regu- 
larity, or  to  assert  that  they  were  not  made  in  conformity 
to  the  statute.'  But,  speaking  generally,  no  estoppel  arises 
against  a  municipal  corporation  where  there  is  an  entire  want 
of  power  under  its  charter  or  governing  statute,  on  the  part  of 
its  officers,  to  issue  the  bonds  whose  validity  it  contests.'' 
And  this  is  especially  so,  where  the  bonds  are  issued  in  the 
face  of  a  provision  in  the  State  constitution  limiting  the  in- 
debtedness which  may  be  contracted  by  the  corporation  to  a 
certain  amount.' 

§.  5263.  Prevents  a  Quo  Warranto  Proceeding  against 
One  Whom  the  Relator  has  Induced  to  Act  as  a  Corpo- 
rate Officer. — As  more  fully  explained  elsewhere,*  a  party 
who  has  concurred  in  inducing  another  to  exercise  a  corpo- 
rate office,  is  estopped  from  making  an  application  in  the 
nature  of  a  quo  warranto  to  eject  him  from  the  office.  Thus, 
a  borough  officer,  who  administers  an  oath  or  declaration,  on 
admission  to  office,  to  a  party  whom  he  knew  to  be  disquali- 
fied at  the  time,  cannot  be  a  relator  against  such  party.* 


'  Moran  v.  Miami  County,  2  Black  Dickinson,  117  IT.  S.  657 ;  Litchfield 

(U.  S.),  722;  Society  for  Savings  v.  v.  Ballou,  114 TJ.  S.  190;  s.  c.  7  Am.  & 

New  London,  29  Oonn.  174.     See  also  Eng.  Corp.  Cas.  378.     See  also  Weber 

Keithsburg    v.    Frick,   34    111.    405;  v.  Spokane  Nat.  Bank,  50  Fed.  Rep. 

Maher  v.  Chicago,  38  111.  266 ;  State  735,   where    the  same  doctrine  was 

V.  Union  Township,  8  Ohio  St.  394 ;  applied  to  a  national  hanking  associa- 

Pendleton    Co.    v.    Amy,    13    Wall.  tion.    The  officers  of  the  municipal 

(U.   S.)  297.  corjioration  could,  however,  evade  the 

•  Buchanan     v.     Litchfield,    102  constitutional  prohibition  by  print- 

U.  S.  278;  Dixon  County  ti.  Field,  ing  a  lie  on  he  face  of  the  bonds, 

111  U.   S.   83 ;    Nesbit  v.  Riverside  namely,  that  the  constitutional  limit 

Independent  District,  144  U.  S.  610 ;  of  indebtedness  had  not  been  reached ; 

Lake  County  v.  Graham,  130  U.  S.  and  the  bona  fide  purchaser  was  not 

674;    Chaffee  County  v.  Potter,  142  bound  to  look  further :  Chaffee  County 

U.  S.  355.     See  2  Beach  Pub.  Corp.,  ^,  Potter,  142  U.  S.  355. 
§930,  e«se?.  '■Ante,  i  787. 

'  Crampton      v.     Zabriskie,     101  6  jjegina  v.  Greene,  2  Ad.   &  El. 

TJ.  S.  601 1   Buchanan  v.  Litchfield,  (u.  g.)  460. 
102  U.  S.   278;    Daviess  County  v. 
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§  5264.  Waiver  of  Bights  by  Corporation. — From  the  prem- 
dse  that  a  corporation  may  become  estopped  by  the  acts  or 
omissions,  in  pais,  of  its  officers  and  stockholders,  the  conclusion 
follows  that  it  may  waive  its  rights,  and  may  become  estopped 
from  denying  that  it  has  waived  them.^  Perhaps  the  most  fre- 
-quent  illustration  of  this  is  furnished  by  the  class  of  decisions 
which  hold  insurance  companies  estopped  from  insisting  upon 
-conditions  in  their  policies,  where,  by  a  course  of  conduct,  they 
have  led  the  insured  to  believe  that  they  have  waived  the  same.^ 

§  5265.  Waiver  of  Conditions  in  Policies  of  Insurance.  — 

The  general  agent  of  an  insurance  company  has  the  power  to 
waive  conditions  in  the  policy  inserted,  for  the  benefit  of  the 
-company,* — as,  for  instance,  a  condition  that  no  insurance 
«hall  be  considered  binding  until  the  actual  payment  of  the 
premium,*  or  a  condition  as  to  proof  of  loss.^     So,  it  has 


^  New  England  Car  Spring  Co.  v. 

"Union  India  Rubber  Co.,  4  Blatchf. 

■<TJ.  S.)  1. 

'  Union  Mutual  Fire  Ins.  Co.  v, 

Keyser,  32  N.  H.  313;  s.  c.  64  Am. 

Dec.  375;  post,  ^5265. 

'  Kruger  v.  Western  Fire  Ins.  Co., 
■72  Cal.  91;  «.  c.  1  Am.  St.  Bep.  42; 
-Sheldon  o.   Atlantic  Fire  &  Marine 

Ins.  Co.,  26  N.  Y.  460;  s.  c.  84  Am, 
T)ec.  213;  Eichmond  v.  Niagara  Fire 

Ins.  Co.,  79  N.  Y.  237;  Prawl  v.  Mu- 
"tual  Protection  Life  Ins.  Soc,  5  Daly 
-<N.  Y.),299;  McNeilly  ».  Continental 

Life  Ins.  Co.,  66  N.  Y.  28,  29.     See 

further  as  to  waiver  of  conditions  in 

policies  of  insurance:  Pino  v.  Mer- 
-chants'  Mutual  Ins.  Co.,  19  La.  An. 
r214;  «.  c.  92  Am.  Dec.  529;  Mulrey  v. 

Shawmut  Mut.  Fire  Ins.  Co.,  4  Allen 
.<Mass.),  116;  g.  c.  81  Am.  Dec.  689. 

*  Sheldon  v.  Atlantic  &c.  Ins.  Co., 
•26  N.  Y.  460;  s.c.  84  Am.  Dec.  213; 

Post  V.  Min&  Ins.  Co.,  43 Barb.  (N.  Y.) 
361,  367 ;  Dean  v.  jEtna  Life  Ins.  Co., 
:2  Hun  (N.  Y.),  359;  s.  c.  4  Thomp.  & 
O.  (N.  Y.)  504;  Shear  v.  Phoenix  Mut. 
Xife  Ins.  Co.,  4  Hun  (N.  Y.),  801; 


Hotchkiss  V.  Germania  Fire  Ins.  Co., 
5  Hun  (N.  Y.),  98;  Wood  <;.  Pough- 
keepsie  Mut.  Ins.  Co.,  32  N.  Y.  619, 
624;  Boehen  v.  Williamsburgh  City 
Ins.  Co.,  35  N.  Y.  131,  133;  s.  c.  90 
Am.  Dec.  787;  Bodine  v.  Exchange 
Fire  Ins.  Co.,  51  N.  Y.  117,  122;  g.  c. 
10  Am.  Rep.  566;  Church  v.  La  Fay- 
ette Fire  Ins.  Co.,  66  N.  Y.  222,  225; 
Merserau  v.  Phoenix  Mut.  Life  Ins. 
Co.,  66  N.  Y.  278,  282;  Van  Schoick 
V.  Niagara  Fire  Ins.  Co.,  68  N.  Y. 
439;  Walsh  v.  Hartford  Fire  Ins.  Co., 
73  N.  Y.  5,  11 ;  Goodwin  v.  Massachu- 
setts Mut.  Life  Ins.  Co.,  73  N.  Y.  480, 
491 ;  White  v.  Connecticut  Fire  Ins. 
Co.,  120  Mass.  330;  Miner  v.  Phcenix 
Ins.  Co.,  27  Wis.  693,  701 ;  g.  c.  9  Am. 
Rep.  479;  Miller  v.  Life  Ins.  Co.,  12 
Wall.  (U.  S.)  285,  303.  And  see 
O'Eeilly  v.  Guardian  Mut.  Life  Ins. 
Co.,  1  Hun  (N.  Y.),  464;  g.  c.  3 
Thomp.  &  C.  (N.  Y.),  491;  Sheldon 
11.  Connecticut  Mut.  Life  Ins.  Co.,  25 
Conn.  207;  s.  c.  65  Am.  Dec.  565; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa, 
9;  s.  c.  96  Am.  Dec.  83. 

'  Owenj).  Farmers' Joint  Stock  Ins. 
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been  held  that  a  general  agent  may  modify,  by  parol,  a  provi- 
sion in  the  policy,  notwithstanding  the  policy  provides  that 
no  condition  therein  can  be  waived,  except  in  writing,  signed 
by  the  secretary.'  Conditions  in  a  policy  of  insurance  are 
waived,  by  the  act  of  a  general  agent  of  the  company,  in 
issuing  the  policy,  who  at  the  time  knows  of  and  assents  to 
facts  which  constitute  a  breach  of  the  condition.^  On  this 
principle,  an  insurance  company  is  estopped  from  showing  a 
breach  of  warranty,  by  proof  of  errors  material  to  the  risk 
in  the  survey  and  application,  when  the  survey  and  applica- 
tion have  been  made  by  the  agent  of  the  insurer,  with  a  full 
knowledge  of  the  facts.' 

§  5266.  When  Corporation  not  Estopped  by  Acts  of 
its  Oflacers  in  Procuringr  New  Leg-islation. — Where  the 
officers  or  members  of  an  existing  corporation  procure  from, 
the  legislature  new  or  additional  legislation,  amendatory 
or  supplementary  of  its  charter,  an  acceptance  of  such  legis- 
lation, by  the  whole  corporate  body,  may,  under  the  princi- 
ples of  this  chapter,  be  inferred  from  acts  or  omissions 
"which  are  inconsistent  with  any  other  hypothesis;  and  it 
has  been  reasoned  that,  where  the  new  legislation  is  bene- 

Co.,  57  Barb.  (N.  Y.)  521 ;  Dohn  v.  insurance  company,  clothed  with  au- 
Farmers' Joint  Stock  Ins.  Co.,  5 Lans.  thority  to  effect  contracts  of  insur- 
(N.  Y.)  277,  278 ;  Whitwell  v.  Putnam  ance,  to  fix  rates  of  premium,  to  give- 
Fire  Ina.  Co.,  6  Lans.  (N.  Y.)  168.  consent  to  the  increase  of  risk  and. 

^  Carroll  v.  Charter  Oak  Ins.  Co.,  change  of    occupation    of    buildings 

10  Abb.  Pr.  (n.  s.)  (N.  Y.)  173;  s.  c.  insured,  to  cancel  policies  on  account 

1  Abb.  App.  Dec.  (N.  Y.)  321.  of  increase  of  risk,  and  to  exercise 

'  Kruger  v.  Western  Fire  &  Marine  supervision  over  the  property  covered 

Ins.  Co.,  72  Oal.  91;  s.  c.  1  Am,  St.  by  policies  issued  at  his  agency,  is  a. 

Eep.  42.  general  agent,  and    has    the    power^ 

'  Plumb  V.  Cattaraugus  Mut.  Ins.  without    express  authority,   to    dis- 

Co.,  18  N.  Y.  392;  g.  c.  72  Am.  Dec.  pense  with  conditions  and  waive  for- 

526;  Combs  v.  Hannibal  &c.  Ins.  Co.,  feitures  arising  from  a  breach  thereof ,. 

43  Mo.  148 ;  «.  c.  97  Am.  Dec.  383 ;  in  the  absence  of  any  limitation  upon 

Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  his  authority  known  to  the  assured^ 

550.    See  also  Horwltz  v.  Equitable  And    such  waiver  and  dispensation 

Mut.  Ins.  Co.,  40  Mo.  557;  s.  c.  93  will  be  binding  upon  his  principal. 

Am.  Dec.  321 ;  Franklin  v.  Atlantic  Viele  v.  Germania  Ins.  Co.,  26  Iowa,. 

Ins.  Co.,  42  Mo.  456.    It  has  been  9;  g.  c.  96  Am.  Dec.  83. 
held  that  the  local  agent  of  a  foreign 
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ficial  to  the  corporation,  very  little  is  required  to  found 
a  presumption  of  acceptance.^  It  is  even  said  that  a  single-, 
unequivocal  act  may  be  potent  enough  conclusively  to  es- 
tablish an  assent  to  such  legislation,  —  as,  for  instance,, 
if  a  suit  be  brought  and  persisted  in,  where  it  could  be  sus- 
tained only  under  the  provisions  of  the  amended  char- 
ter;^ and  this  is  perfectly  clear  in  respect  of  a  continuoua 
course  of  action,  such  as  could~  only  take  place  under  the  new 
legislation/  But  it  does  not  follow  from  this  that  a  single  act, 
even  though  it  be  a  formal  act  of  acceptance  on  the  part  of 
the  directors,  of  such  an  amendment,  will  estop  the  corpora- 
tion; for,  as  already  seen,*  the  directors  are  in  general  the 
mere  business  agents  or  managers  of  the  corporation,  and  have 
no  power  to  make  constituent  changes  in  the  corporation  itself, 
without  the  consent  of  the  body  of  the  stockholders.  A  lead- 
ing principle  on  this  subject  is  that  the  original  charter  forms 
an  essential  part  of  the  original  compact  among  the  co-adven- 
turers, and  that  it  cannot  be  changed  except  by  unanimous 
consent,  without  releasing  those  who  dissent;  for  a  man  hav- 
ing entered  into  one  contract,  the  other  contracting  parties 
cannot  force  him  into  another,' — though  this  principle  is  sub- 
ject to  modifications  in  some  jurisdictions  in  favor  of  the  rul& 
of  the  majority*  But  even  if  it  be  conceded  that  the  directors, 
as  a  body,  have  the  power  to  bind  the  corporation  by  their 
formal  assent  to  new  legislation,  it  is  plain,  from  what  has 
preceded,'  that  single  directors,  or  that  any  number  of  direct- 
ors not  acting  collectively  as  a  board,  are  incompetent  to  give 

lOom.  V.  Oullen,  13  Pa.  St.  133,  139;  g.  c.  53  Am.  Dec,  450;  Lincoln 

139 ;  s.  c.  53  Am.  Dec.  450 ;  see  ante,  &c.  Bank  v.  Eichardaon,  1  Me.  79 ;  s.  c. 

§  97;  Bank  of  United  States  v.  Dan-  10  Am.  Dec.  34. 

dridge,  12  Wheat.  (U.  S.)  64,71;  Ti-ott  '  Eex  v.  Amery,  1  T.  E.  575,  585, 

V.  Warren,  11  Me.  227 ;  Bridge  Oo.  v.  per  Ashhurst,  J. 
Bragg,  2  N.  H.  102;  Penobscot  Boom  *  Ante,  §§  3979,  3980;  Com.  v.  Cul- 

Corp.  V.  Lamson,  16  Me.  224;  s.  c.  33  len,  13  Pa.  Kt.  133;  s.  c.  53  Am.  Dec. 

Am.  Dec.  656;  Eex  v.  Amery,  1  T.  E.  450. 
575;  8.  c.  2  T.   E.   515;  Newling  v.  ''  Ante  ^71. 

Francis,  3  T.  E.  189.    Compare  ante,  "  Ante,  §  72,  et  seq. 

"  Com.  V.  Cullen,  13  Pa.  St.  133,  '  Ante,  ^  3906. 
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such  assent.'  It  may  therefore  be  concluded  that  the  unau- 
thorized and  ofiQcious  acts  of  officers  and  members  of  a  cor- 
poration, in  procuring  additional  legislation  affecting  its 
interests,  will  not  estop  the  corporation,  in  the  absence  of 
vsome  corporate  action,  authorizing,  assenting  to,  or  ratifying 
such  legislation.^  All  that  has  preceded  in  this  section  may 
be  referred  to  two  general  principles,  which  may  be  regarded 
.as  rules  of  evidence:  1.  That  the  acceptance  of  a  charter,  or  of 
^n  amendment  to  a  charter,  may  be  inferred  from  acts  of  user 
"thereunder; '  and,  2.  That  the  usual  evidence  of  the  existence 
of  a  corporation  is  a  charter  granted  by  the  legislature,  and 
nser  thereunder.* 

§  5267.  Acceptance  of  Tolls  Prevents  a  Turnpike  Company 
from  Denying  Its  Obligation  to  Repair.  —  The  application  of 
the  doctrine  of  estoppel,  about  to  be  stated,  does  not  rest  so 
much  upon  the  theory  of  preventing  fraud,  as  upon  the  pro- 
3)riety  of  maintaining  a  just  and  convenient  rule  of  evidence 
for  the  settlement  of  rights  which  otherwise  might  be  doubt- 
iul.  It  is,  that  if  a  corporation,  organized  to  build  or  main- 
tain  a  turnpike  road,  has  received  tolls  from  persons  traveling 
thereon,  it  will  become  thereby  estopped  from  denying  that 
the  road  is  one  which  it  is  liable  to  keep  in  repair.  This  rule 
•of  estoppel  applies  either  in  a  prosecution  by  indictment  for 
its  failure  to  repair,'  or  in  a  civil  action  for  damages  which  a 
traveler  has  received  in  consequence  of  such  failure.*  But 
this  is  not  so  much  a  rule  of  estoppel  as  it  is  a  rule  of  evi- 
dence, founded  on  considerations  of  public  policy  and  public 

'  Com.  V.  CuUen,  13  Pa.  St.  133,  indictment,  it  was  said:  "It  is  not 

140;  «.  c.  53  Am.  Dec.  450.  for  them  to  object  that  the  road,  as 

'  Mississippi    &c.    Boom    Co.    v.  made,  has  never  been  accepted;  for 

Prince,  34  Minn.  79,  86.  that  would   be  to    aver   their    own 

'  Ante,  §§  60,  97.  wrong  or  negligence  in  excuse  for  the 

*  Ante,  §§  60,  3652 ;  post,  ch.  184,  omission  of  a  duty.  The  fact  of  re- 
art.  III.  ceiving  toll  is,  as  to  them,  conclusive 

'Com.    V.    Worcester    Turnpike  eOT'dence  of  their  liability  for  repairs." 

€orp.,  3  Pick.  (Mass.)  327.  Com.  v.  Worcester  Turnpike  Corp., 

«  Nicholl  V.  Allen,  1  Best  &  S.  916.  3  Pick.  (Mass.)  327,  330. 
Where  the  question  arose  under  an 
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right.  The  rule  is  that  the  proprietor  of  a  turnpike,  plank- 
road,  toll-road,  or  toll-bridge  must  keep  the  same  in  repair,  so 
long  as  he  exercises  the  privilege  accorded  to  him  by  the  stat- 
ute of  exacting  tolls  from  travelers  thereon,  or  else  be  answer- 
able to  the  public  in  an  indictment  for  failure  to  discharge 
this  duty;^  or  be  liable  in  damages  to  any  one  who  receives  a 
special  injury  through  his  failure  to  perform  it.^ 

§  5268.  Estoppels  agramst  Corporate  Officers.  —  The  prin- 
ciple whicb  prevents  one  who  enters  into  a  contract  with  a 
corporation,  by  its  corporate  name,  from  afterwards  denying 
its  existence  as  a  corporation  when  sued  upon  the  contract,* 
carries  with  it,  by  analogy,  the  conclusion  that  one  who  is 
appointed  to  an  oflSce  in  a  corporation,  and  who  accepts  the 
office  and  discharges  its  duties,  will  be  thereby  precluded  from 
denying  the  existence  of  the  corporation,  in  an  action  against 
him  to  recover  monej's  of  the  corporation  received  by  him 
in  his  official  capacity.'  But,  on  the  other  hand,  an  officer  of 
a  corporation,  who  has  secured  its  incorporation  in  fraud  of 
the  law,  cannot  take  advantage  of  his  own  fraud  so  far  as  to 
enforce,  against  stockholders  in  the  corporation,  corporate 
liabilities  which  have  accrued  in  his  own  favor;  nor*ban  hi& 
personal  representative  after  his  death.*     So,  if  the  charter 

*  Comm.  V.  Worcester  Turnpike  Bank  of  Columbus  consisted  of  one- 
Corp.,  supra.  million  dollars,  and  the  charter  re- 

'  NichoU  V.  Allen,  supra.    In  this  quired   that  two  hundred  and  fifty 

last  case,  it  was  held  that  the  pro-  thousand  dollars  in  specie  be  paid  in, 

prietor  of  a  toll-bridge  cannot  escape  before  the  board  of  directors  should, 

this  liability  by  maintaining  a  ferry  be  permitted  to  issue  bills.    The  pres- 

and  collecting /erriajfe  in  lieu  of  his  ident  and  directors,  in  1837,  organized,, 

statutory  pontage.  and  notified  the  Governor  that  the 

'Ante,     §  518;    post,     eh.     184;  foregoing  provision  of  the  charter  had 

Dutchess  Cotton  Man.  v.  Davis,  14  been "  literally  and  strictly  complied 

Johns.  (N.  Y.)  238;  s.  c.  7  Am.  Dec.  with,"  when,  in  fact,  the  twenty-five- 

459.  per  cent  had  not  been  paid  in,  which 

*  All  Saints  Church  v.  Lovett,  1  fact  was  known  to  the  board.  The- 
Hall  (N.  Y.),  191.  president    subsequently    transferred 

'  The  proposition  stated  in  the  text  his  stock,  before  any  bills  were  issued, 

is  justified  by  a  decision  of  the  Su-  and  passed  out  of  the  organization, 

preme  Court  of  Georgia,  where  the  In  1838,  a  large  amount  of  the  notes 

stock  of  the  Planters'  and  Merchants'  had  been  put  in  circulation  by  thfr 
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of  a  corporation  requires  a  particular  officer  to  be  a  resident 
of  the  State  in  which  it  is  located,  one  who  has  accepted  and 
exercised  that  office  cannot,  when  sued  by  its  creditors,  be 
heard  to  deny  the  character  in  which  he  held  himself  out  to 
the  world,  nor  aver  that  he  was  not  qualified  to  hold  that 
office  by  his  residence  in  the  State.' 

§  5269.  Estoppels  Concurrent  as  between  Corporation  and 
Stockholders. — We  may  also  conclude  from  the  premise  that 
the  body  of  stockholders  are  in  substance  the  corporation,  that 
estoppels  are  concurrent  as  between  the  stockholders  and  the  cor- 
poration,— in  other  words,  that  whatever  will  estop  the  stock- 
holders will  estop  the  corporation,  and  that  whatever  will  estop 
the  corporation  will  estop  the  stockholders.  For  instance,  if 
the  stockholders  have  sanctioned  a  contract,  under  which 
moneys  are  loaned  to  a  corporation  by  its  directors,  and  its 
bonds,  secured  by  a  mortgage,  are  given  therefor,  and  the 
moneys  have  been  properly  applied,  the  corporation  will  be 
estopped  from  setting  up  that  the  bonds  and  the  mortgage 
were  void,  by  reason  of  the  trust  relation  which  the  directors 
sustained  to  the  corporation.''  On  the  other  hand,  a  stock- 
holder will  not  be  allowed  to  deny  the  validity  of  stock  issued 
by  the  corporation  in  consideration  of  the  acquisition  of  prop- 
erty by  the  corporation,  so  long  as  the  corporation  retains  the 
property.'     But  it  does  not  follow,  from  this  statement,  that, 

bank,  thus  issued  in  -violation  of  the  been  estopped  to  enforce  against  the 
law.  The  person  ■who  thus,  as  presi-  stockholders  the  spurious  bills  thus 
dent  of  the  corporation,  procured  au-  issued,  on  the  principle  that  a  party 
thority ,  by  the  fraud  above  stated,  for  will  not  be  allowed  to  take  advantage 
the  corporation  to  commence  issuing  of  his  own  wrong,  and  because  his  ad- 
circulating  notes,  subsequently  died  ministrator  would  in  like  manner  be 
while  holding  a  large  amount  of  such  estopped.  McDougald  v.  Bellamy.  18 
notes.    His  administrator  brought  an  Ga.  411. 

action  against  the'  stockholders  to  re-  '  Bank  of  St.  Mary's  v.  St.  John,  25 

cover  thereon,  under  ^  provision  of  Ala.  566. 

a  section  of  the  charter ;   and  it  was  "  Hotel    Company    v.    Wade,    97 

held  that  he  could  not  recover,  be-  TJ.  S.  13. 

cause  the  first  president  oi  the  corpo-  '  Buford  v.  Keokuk  Northern  Line 

ration,  by  participating  in  the  illegal  Packet  Co.,  69  Mo.  611 ;  afllrming  s.  c. 

proceedings  above  recited,  would  have  3  Mo.  App.  159. 
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where  the  course  of  conduct  pursued  by  a  majority  of  stock- 
holders, or  by  the  directors  and  managers,  acting  in  the  exclu- 
sive interest  of  the  majority,  is  destructive  of  the  rights  of  the 
fninority,  the  latter  will  be  estopped  from  having  relief  against 
such  course  of  conduct  because  the  majority  have  assented  to 
it.  On  the  contrary,  the  minority  will  not  be  estopped,  unless 
they  have  acquiesced  ivith  knowledge  in  what  has  been  done;' 
though  where  there  has  been  a  silence  for  a  long  period  of 
time  on  the  part  of  a  minority,  it  may  be  a  fair  question 
whether  they  ought  not  to  be  estopped,  on  the  ground  of  their 
ignorance  having  been  due  to  their  negligence.  Nor  does  it 
follow  that,  in  all  cases,  a  single  stockholder  may  not  have  been 
guilty  of  a  course  of  conduct  which  will  estop  him  from 
demanding  relief  in  equity,  when  the  corporation  itself  will 
not  be  estopped.  Thus,  a  single  stockholder  may,  by  having 
voted  as  a  stockholder,  in  favor  of  the  corporation  entering 
into  an  ultra  vires  contract,  estop  himself  from  maintaining  a 
bill  in  equity  to  undo  it,  where  the  corporation  itself  will  not 
be  estopped  from  proceeding  for  that  purpose,  but  where  it 
will  be  its  duty  so  to  proceed;  and  it  has  been  said  that  where 
the  corporation  does  so  proceed,  and  is  successful,  the  estop- 
pel against  the  stockholder  is  relievedJ' 

§  5270.  Estoppels  against  Individual  Stockholders.  —  In- 
dividual stockholders  are  estopped  from  impeaching  corporate 
action  which  has  been  taken  with  their  knowledge  and  con- 
sent; and  this  is  so,  irrespective  of  the  question  whetlier  or 
not  such  action  was  ultra  vires.  It  has  been  said  by  an  emi- 
nent  judge:  "  It  does  not  lie  in  the  mouth  of  a  stockholder  to 
object  to  what  the  company  has  done,  if  the  action  which  he 
complains  of  was  taken  with  his  knowledge  and  consent.  He 
cannot  be  heard  to  complain  that  he  has  been  injured  by  the 
doing  of  something  which  he  knew  of  at  the  time,  and  ex- 
pressly consented  to,  or,  by  long  silence,  acquiesced  in."'     On 

>  Wilbur  V.  Stoepel,  82  Mich.  344;  88  Ala.  572;  t.  c.  16  Am.  St.  Eep.  69; 

«.  c.  21  Am.  St.  Eep.  568;  46  N.  W.  7  South.  Eep.  122. 
Eep.  724;  post,  §  5306.  *  Allen  v.  Wilson,  28  Fed.  Eep. 

»  Memphis  &c.  E.  Co.  v.  Grayson,  677,  680. 
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this  principle,  one  who  has  become  a  member  of  a  mutual- 
insurance  company,  after  it  has  practically  adopted  the  provi- 
sions of  a  statute  authorizing  the  property  insured  to  be  di- 
vided into  classes,  and  after  the  company  has  acted  thereoiL 
for  several  years,  —  cannot  object,  in  an  action  to  recover  an 
assessment  upon  his  deposit  note,  that  the  provisions  of  the- 
statute  were  not  formally  adopted  by  a  meeting  regularly 
called  for  that  purpose.     His  position  is  no  better  than  that. 
of  a  member  of  an  ordinary  corporation,  who,  having  partici- 
pated as  a  member  in  its  affairs,  is  estopped,  even  as  against- 
the  corporation  itself,  from  denying  the  legality  of  its  organ- 
ization.''    Thus,  where  a  corporation  borrows  money,  which  is 
applied  to  the  improvement  of  its  property,  and  its  stock- 
holders, knowing  of  such  improvement,  and  knowing  of  the- 
loan  which  was  made  for  the  purpose,  stand  by  and  see  the 
creditor  advance  money  and  see  the  money  so  used,  without 
indicating  any  dissent  on  their  part,  —  they  are  estopped  to- 
object  to  the  validity  of  the  deed,  or  to  maintain  that  it  was 
not  authorized  by  a  previous  meeting  and  consent  of  them- 
selves.^    On  the  same  principle,  as  we  have  seen,  shareholders 
are  precluded  from  setting  up  that  they  have  been  induced  to- 
become  such  by  the  fraud  of  the  corporation  or  its  agents, 
where  the  rights  of  other  stockholders  or  of  creditors  have  super- 
vened.^    Thus,  where  a  subscriber  to  the  stock  of  a  bank  exe-- 
cuted,  in  pursuance  of  the  governing  statute,  a  bond  and 
mortgage  for  the  amount  of  his  subscription,  with  intent  that- 
the  same  should  be  assigned  to  the  Comptroller  of  the  State,. 
as  security  for  circulating  notes  to  be  issued  by  the  bank,  and 
the  bond  and  mortgage  were  so  assigned,  and  circulating  notes 
were  issued  on  the  security  of  them,  —  it  was  held  that,  in  a  suit- 
by  the  Comptroller,  or  his  assignee,  upon  the  bond  and  mort- 
gage, the  subscriber  would  be  estopped  from  setting  up  that 
they  were  obtained  from  him  by  false  representations.     The- 


1  Citizens'  Mut.  Fire  Ins.  Co.  v.  Eep.  428;  Manhattan  Hardware  Co.. 

Sortwell,  8  Allen  (Mass.),  217.  v.  Eoland,  128  Pa.  119;  a.  c.  18  Atl- 

'  Manhattan     Hardware    Co.    v.  Rep.  429. 
Phalen,  128  Pa.  St.  110;  s.  c.  18  Atl.  '  Ante,  §  1488,  et  Beg. 
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case  would  be  the  same  as  though  the  plaintiff  had  personally 
participated  in  depositing  the  bond  and  mortgage  as  security 
for  circulating  notes,  and  had  asserted  to  the  Comptroller  that 
they  were  valid  securities.  If  he  had  done  this,  even  in  good 
faith,  not  having  discovered  the  fraud  afterwards  asserted,  he 
would  have  been  precluded  from  setting  up  that  the  securities 
were  invalid,' 

§  5271.  "When  Stockholders  Estopped  from  Pleading  Ultra 
Vires.  —  Where  a  contract  with  a  corporation  has  been  fairly 
made  and  executed  on  one  side,  and  the  corporation  has  received 
the  benefit  of  it,  the  corporation  itself,  as  we  shall  hereafter 
see,"  and,  for  stronger  reasons,  a  single  stockholder,  will  be 
estopped  from  setting  up  that  it  was  ultra  vires.^  Thus,  where 
a  corporation  has  sold  land,  under  an  order  of  court,  to  a  bona 
fide  purchaser,  and  has  conveyed  it  to  him,  and  received  from 
him  its  value,  a  member  of  the  corporation  will  not  be  allowed 
to  set  up  that,  by  reason  of  irregularities  in  the  proce  dings, 
the  corporation  did  not  convey  a  valid  title.* 

§  5272.  When    Transferees  of  Stockholders  so  Estopped. 

On  the  principle  that  estoppels  bind  not  only  the  parties 
but  also  their  privies,  one  who  purchases  shares  of  stock  from 
an  original  subscriber  and  receives  a  transfer  of  the  same,  is 
estopped,  as  against  the  corporation  or  its  receiver,  from  setting 
up  any  defense,  when  sued  to  enforce  the  terms  of  the  subscrip- 
tion, which  would  not  have  been  available  to  his  transferor.* 

^  Hubbard  v.  Briggs,  31  N.  Y.  518.  lent ;  that  the  losses  already  equaled 
'  Post,  §  6024,  et  seq.  the  amount  specified  in  the  deed  as 
•  Amerman^. Wiles, 24N, J. Eq.  13.  suflScient  to  dissolve  the  company; 
'  Watkins  v.  Wilcox,  6  Thomp.  &  and  that  the  funds  had  been  misap- 
0.  (N.  Y.)  539 ;  s.  c.  4  Hun  (N.Y.),  220.  plied  by  the  directors,  —  it  was  held 
But  where  the  articles  of  copartner-  that  he  was  not  estopped,  by  the  deed, 
ship  of  a  joint-stock  bank  provided  from  seeking   redress  in  a  court    of 
that    the    directors    should    submit  equity ;  since  the  deed  contemplated 
yearly  abstracts   of    the    company's  a  case  where  the  abstracts  were  bona 
affairs,  such  abstracts  to  be  binding  fide,  and  not  fraudulent.    North  Brit- 
on the  partners,  who  were  to  have  no  ish  Bank  v.  Collins,  28  Eng.  L.    & 
right     to    examine    the    company's  Eq.  7. 

books,  and  a  partner  filed  his  bill,  al-  *  Palmer    v.    Lawrence,  3  Sandf. 

leging  that  the  abstracts  were  fraudu-  (N.  Y.)  161 ;  ante,  §  3222. 
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§  5273.  When  Members  Estopped  from  Denying^  Existence 
of  Corporation.  —  We  have  already  had  occasion  to  note  the 
principle  that  persons  who  have  participated,  as  stockholders 
or  members,  in  the  organization  of  a  corporation,  will,  when 
actions  are  brought  against  them  which  proceed ,  upon  the 
assumption  that  the  corporation  is  lawfully  in  existence,  be 
estopped  from  denying  that  fact.*  This  principle,  as  we  have 
seen,  estops  a  stockholder  from  denying  the  existence  of  the 
torporation,  in  an  action  brought  against  him  to  charge  him 
as  a  stockholder,  whether  the  action  is  brought  by  the  corpo- 
ration itself  to  recover  an  assessment,  or  by  a  creditor  to 
enforce  his  liability  in  right  of  the  corporation  or  under  a 
statute;^  or  where  it  is  brought  by  the  corporation  to  enforce 
a  liability  for  infringing  the  by-laws^  In  some  cases  the  rea- 
sons for  raising  such  an  estoppel  against  the  party  sought  to 
be  charged  as  a  stockholder,  are  stronger  than  in  others. 
Thus,  if  a  party  admit  himself  to  be  a  subscriber  to  the  stock 
of  a  company,  and,  on  the  faith  of  such  admission,  others 
have  acted  for  his  benefit,  he  will  be  estopped  froin  subse- 
quently denying  that  he  did  in  fact  subscribe.*  So,  one  who 
effects  an  insurance  with  an  incorporated  company,  by  the 
terms  of  whose  charter  he,  by  so  doing,  becomes  a  member 
of  the  corporate  body,  and  on  receiving  his  policy,  gives  a 
premium  note  in  consideration  therefor,  payable  to  the  com- 
pany by  its  corporate  name,  is  estopped  from  denjdng  the 
corporate  existence  of  the  company,  in  an  action  against  him 
on  the  note.*  But  on  the  other  hand,  if  a  mutual  insurance 
company  enters  upon  a  scheme  of  mutual  insurance  not 
authorized  by  its  charter,  and  if  there  is  a  statute  providing 
that  no  corporation  shall  possess  or  exercise  any  corporate 

'  Ante,  §  1877,  et  seq. 
'  Stoops  V.  Greensburgh  &c.  Plank  °  Tobacco    Pipe   Makers'   Co.    v. 

Bead  Co.,  10  Ind.  47;  Ensey  v.  Clave-  Woodro£fe,  7  Barn.  &  C.  838;  s.  c.  8 

land  &c.  E.  Co.,  10  Ind.  178;   Fort  Dowl.  &  Ey.  530. 
Wayne  Tump.  Co.  v.  Deam,  10  Ind.  *  Graff  v.  Pittsburgh  &c.  E.  Co., 

663;  Dutchess  Cotton  Man.  v.  Davis,  31  Pa.  St.  489;  ante,  §  1913. 
14  Johns.  (N.Y.)  238;  s.c.  7Am.  Dec.  »  Cahill  v.  Kalamazoo  Mut.  Ins. 

459;  Oswego  &c.  Plank  Eoad  Co.  v.  Co.,  2  Dougl.  (Mich.)  124,  133;  «.  c. 

Bust,  5  How.  Pr.  (N,  Y.)  390.  43  Am.  Dec.  457. 
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powers  except  such  as  shall  be  expressly  given  in  its  charter^ 
•or  shall  be  necessary  to  the  exercise  of  the  powers  so  enumerj 
Bted,  and  if,  in  pursuance  of  this  unauthorized  scheme,  a 
bond  and  mortgage  are  given  by  a  member, — he  will  not  be 
»  iBstopped,  when  the  corporation  sues  to  enforce  it,  from  setting 
lup  the  defense  of  ultra  vires}  Obviously,  a  subscription 
promising  to  pay  a  certain  sum  to  the  trustees  of  a  church 
does  not  estop  the  subscriber  from  denying  that  the  church 
is  a  corporation.^ 

§  5274.  Third  Persons  Estopped  by  Contracting^  with 
'Corporation.  —  The  modern  doctrine  is  coming  to  this:  That 
one  who  enters  into  a  contract  with  a  corporation  is,  when 
iSued  by  the  corporation  upon  such  contract,  estopped  to  deny 
that  the  corporation  had  power  to  make  the  contract.^  The  obvi- 
ous reason  of  the  rule  is,  that  a  person  ought  not  to  be  allowed 
io  oppose  such  a  dishonest  defense  to  a  bargain  which  is  fair 
-so  far  as  he  is  concerned.  The  rule  of  public  policy  which 
Aims  to  keep  corporations  within  the  limits  of  their  chartered 
powers,  yields  to  the  justice  of  the  particular  case;  and  the 
wrong  which  the  corporation  has  done  to  the  public,  by  tran- 
scending its  powers,  is  left  to  be  redressed  in  a  public  prosecu- 
tion against  the  corporation.  Hence,  if  a  national  bank  lends 
money  on  the  security  of  a  mortgage*  or  of  a  non-negotiable 
note,^  the  obligor  in  the  contract,  when  proceeded  against  to 
■enforce  it,  cannot  escape  the  payment  of  the  debt  which  he 
ias  thus  contracted,  by  pleading  that  the  bank  had  no  power 
to  make  the  contract.  So,  an  incorporated  carrier,  which 
■contracts  with  another  corporation  to  transport  goods  for  it, 
<;annot  defend  an  action  for  damages  resulting  from  its  negli- 

1  Trenton  Mutual  &c.  Ins.  Co.  v.  '  First  Baptist  See.  v.  Rapalee,  16 

McKelway,  12  N.  J.  Eq.  133.    See  also  "Wend.  (N.Y.)  605. 

Petrie  v.  Feeter,    21  Wend.  (N.  Y.)  »  Ante,  ^518;  posi,  ch.  184,  art.  III. 

172;  Watson  v.  McLaren,  19  Wend.  *  National  Bank  v.  Matthews,  98 

(N.  Y.)  557;  L'Amoreux  v.  Vischer,  TJ.  S.  621;  reversing  g.  c.  62  Mo.  329, 

3  N.  Y.  278 ;    Kensly  v.  Vernon,   4  and  21  Am.  Rep.  425,  sub  nom.  Mat- 

•Sandf.    (N.    Y.)    361;   McMullen    v.  thews  v.  Skinker. 

Wenner,  16  Serg.  &  E.  (Pa.)  18,  21;  *  First    Nat.  Bank  v.  Gillilan,  72 

.8.  c.  16  Am.  Dec.  543.  Mo.  77. 
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gence  iu  transporting  the  goods,  on  the  ground  that  the  other 
corporation  could  not  lawfully  acquire  title  to  them.'  So,  iu 
an  action  by  a  foreign  corporation  to  recover  a  sum  of  money 
loaned,  the  defendant  will  not  be  allowed  to  set  up  the  defense- 
that  the  plaintiff  was  precluded,  by  the  terms  of  its  charter,, 
from  making  the  loan.^  So,  it  has  been  held,  in  a  proceeding 
in  equity  by  a  corporation,  to  foreclose  a  mortgage,  that  the- 
defense  that,  in  making  the  loan,  to  secure  which  the  mort- 
gage was  given,  the  corporation  was  acting  ultra  vires,  was. 
an  unconscionable  defense,  of  such  a  nature  that  the  court  would 
not  extend  leave  to  file  a  supplemental  answer  in  order  to 
set  it  up.* 

§  5275.  One  Who  Contracts  with  Corporation  Estopped  to. 
Deny  its  Existence.  — It  is  a  general  principle  of  law  that  one 
who  has  contracted  with  a  corporation  in  its  corporate  name 
and  character  is  estopped,  when  sued  by  the  corporation  upon 
the  contract,  from  denying  that  it  was  a  corporation  at  the 
time  of  making  it;  *  and  it  is  a  correlative  rule  that,  if  he  relies 
upon  its  subsequent  dissolution  to  defeat  the  action,  he  must 
aver  and  prove  that  the  corporation  has  ceased  to  exist,  and 
how  it  has  ceased  to  exist.  Various  expressions  of  the  rule- 
are  found  in  the  books;  but  they  all  come  to  the  same  thing. 
In  some  of  the  cases  it  is  said  that  a  person  contracting  with. 
an  organized  corporation,  where  there  was  a  law  in  forco 
authorizing  its  formation,  is  estopped,  in  a  suit  upon  the  con- 
tract, to  deny  the  existence  of  the  corporation;^  implying  that 
if  there  is  no  law  in  force,  authorizing  the  formation  of  sucha> 
corporation,  there  can  be  no  such  estoppel.'    What  is  equiva- 

'  Farmers'  &c.  Bank  v.  Detroit  &c.  &c.  Turnp.  Co.  v.  Deam,  10  Ind.  563  r 

E.  Co.,  17  Wis.  372.  Anderson  v.  Newcastle  &c.  E.  Co.,  iZ 

'  Steam  Navigation  Co.  v.  Weed,  Ind.  376 ;  s.  c.  74  Am.  Dec.  218 ;  South. 

17  Barb.  (N.  Y.)  378.  Bay  Meadow  Dam  Co,  v.  Gray,  30 Me. 

°  Third  Avenue   Savings  Bank  v.  547;  Meikel  v.  German  Savings  &C.- 

Dimock,  24  N.  J.  Eq.  26.  Society,  16  Ind.  181. 

*  Ante,  §  518.  Brookville  &c.  Turnp.  *  Brownlee  v.  Ohio  &c.  E.  Co.,  18- 

Co.  V.  McCarty,  8  Ind.   392 ;  s.  c.  65  Ind.  68 ;  Commissioners  v.  Bright,  18. 

Am.  Dec.  768;  Ensey  v.    Cleveland  Ind.  93. 

&c.  E.  Co.,  10  Ind.  178;  Fort  Wayne  »  As  to  which,  see  ante,  §  523. 
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lent  to  the  proposition  first  stated,  is  that,  one  who  enters  into 
a  contract  with  a  corporation,  is  estopped  from  setting  up,  as 
a  defense  to  an  action  upon  the  contract,  that  the  corporation 
was  not  legally  formed,  by  reason  of  any  defect,  want  of  for- 
■mality,  or  fraud  in  the  steps  taken  for  its  organization.^ 
Resorting  to  another  expression  of  the  same  doctrine,  and 
xecurring  to  a  discussion  in  a  former  title,^  the  principle  is, 
that  one  who  has  contracted  with  a  corporation  de  facto,  is 
never  permitted  to  allege  any  defect  in  its  organization,  as 
affecting  its  capacity  to  contract  or  to  sue;  but  that  such  an 
objection,  if  valid  at  all,  is  available  only  to  the  State  in  a  pro- 
ceeding to  oust  the  members  of  the  franchises  which  they 
assume  to  possess.  Tlie  theory  of  the  law  is,  that  it  would  be 
inequitable  and  unjust  to  permit  the  defendant  to  rescind  a 
contract  of  this  character,  the  fruits  of  which  he  retains,  and 
which  he  can  never  be  compelled  to  restore.*  But  here  again 
this  statement  of  doctrine  implies  that  the  case  is  one  in 
which  a  corporation  may  exist;  for,  strictly  speaking,  there 
can  be  no  corporation  de  facto  where  there  cannot  be  a  corpo- 
ration de  jure.*  It  follows  from  the  foregoing  that  one  who 
contracts  with  a  corporation,  acting  under  an  amended  charter 
and  by  its  amended  name,  cannot  complain  that  the  amend- 
ment has  not  been  properly  accepted  by  the  corporation;  ^  and 
that  where  a  charter  gives  to  individuals  a  corporate  capacity 
upon  the  performance  of  certain  acts,  a  person  contracting 
with  these  individuals,  by  their  corporate  name,  is  precluded 
from  denying  the  performance  of  those  acts.*     As  estoppels 


'  Southern  Bank  of  Georgia  &c.  v.  land  Oanal  Oo.  v,  Hathaway,  8  Wend. 

Williams,  25  Ga.  534 ;  Palmer  v.  Law-  (N.  Y.)  480 ;  s.  c.  24  Am.  Dec.  51. 

rence,  3  Sandf.  (N.  Y.)  170;  Steam  '  Ante,  «  522. 

Nav.  Oo.  V.  Weed,  17  Barb.  (N.  Y.)  "  Palmer  v.  Lawrence,    3   Sandf. 

378;  Trumbull  Co.  Fire  &c.  Ins.  Oo.  t;.  (N.    Y.)  161.      See  also  Brouwer  i;. 

Horner,  17' Ohio,  407;  White  jj.  Oov-  Hill,    1   Sandf.  (N.   Y.)   629;  Steam 

entry,  29  Barb.  (N.  Y.)  305.    To  the  Navigation  Oo.  v.  Weed,  17    Barb. 

fiame  effect,  White  v.  Ross,  15  Abb.  Pr.  (N.  Y.)  378. 

(N.  Y.)  66 ;  Hyatt  v.  Esmond,  37  Barb.  *  Ante,  §  523.    , 

<N.  Y.)  601 ;  Hyatt  v.  Whipple,  37  '  Eppes  -u.  Mississippi  &c.  E.  Co., 

Barb.  (N.  Y.)  595.  But  compare  Wei-  35  Ala.  33. 

"  Hamtramck  v.  Bank  of  Edwardsville,  2  Mo.  169. 
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extend  not  only  to  the  parties,  but  also  to  their  privies,  it  fol- 
lows that  a  person  who  has  received  the  funds  of  a  bank^ 
which  claims  to  be  incorporated,  and  who  has  otherwise- 
transacted  business  with  it,  cannot  afterwards,  in  an  action 
by  the  receivers  of  its  assets,  deny  the  legality  of  its  organiza- 
tion.* For  instance,  the  execution  of  a  promissory  note  to  a 
corporation,  in  its  corporate  name,  is  an  admission  of  its  cor- 
porate existence,  which  will  estop  the  maker  of  the  note,  ia 
an  action  thereon,  from  setting  up  the  defense  that  there  ia 
no  such  corporation.^  And  so,  the  makers  of  a  note,  payable- 
to  the  president,  directors,  and  company  of  the  bank  of  G.^ 
were  held  estopped  from  alleging  that  they  had  forfeited  th&- 
charter  before  the  note  was  made.'  But  it  has  been  held  that, 
the  mere  act  of  indorsing  a  note  to  a  bank  does  not  admit  that 
the  bank  is  a  corporation;  and  that,  to  give  it  such  effect  would 
be  to  make  its  proprietors,  for  judicial  purposes,  a  corporation, 
though  they  had  no  existence  in  fact;  *  but  this  holding  iss 
probably  not  the  law. 

§  5276.  Person  Claiming-  under  Corporate  Deed  Estopped! 
to  Deny  Corporate  Existence.  —  Pursuing  the  doctrine  that 
parties  and  privies  are  alike  bound  to  the  recitals  in  a  deed,^ 
and  that  the  estoppel  of  a  deed  not  only  binds  the  parties  to- 
the  deed  but  binds  also  their  privies, — it  is  held  that  a  person,, 
claiming  under  a  deed  which  recites  a  mortgage  in  favor  of  a, 
party  bearing  a  corporate  name,  cannot  dispute  tlie  corporate 
existence  of  the  mortgagee,  in  an  action  of  ejectment.* 

§  6277.  Estoppels    against    Creditors    of    Corporations. — 

In  conformity  with  a  principle  already  considered,  if  a  party^ 
brings  an  action  against  a  number  of  individuals,  as  a  corpo- 

1  Bank  of  Oircleville  ».  Kenick,  15  Ohio,  322. 

'  Congregational  Society  v.  Perry,  '  Bank  of  Galliopolis  v.  Trimble,  6- 

6  N.  H.  164;  s.  c.  25  Am.  Dec.  455;  B.  Mon.  (Ky.)  599. 

Jones  V.  Bank  of  Tennessee,  8  B.  Mon.  *  Hargrave    v.  Bank    of   Illinoia, 

(Ky.)   122;    Montgomery  R.    Oo.   v.  Breese  (III.),  122. 

Hurst,  9  Ala.  513 ;  John  v.  Farmers'  '  Hasenritter  v,  KirchoSer,  79  Mo^ 

&c.  Bank,  2  Blackf .  (Ind.)  367:  8.  c.  239. 
20  Am.  Dec.  119. 
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ration,  and  obtains  &  judgment  against  them  in  that  character, 
he  will  be  estopped  from  afterwards  maintaining  an  action 
upon  the  judgment  against  the  individuals  composing  the  cor- 
poration, upon  an  allegation  that  such  individuals  are  jointly 
and  severally  liable  to  him  for  the  payment  of  the  judgment.^ 
The  governing  principle  here  is  not  so  much  the  principle 
which  supports  estoppels  in  pais,  as  it  is  a  rule  which  has  been 
found  necessary  for  the  certain  and  orderly  conduct  of  judi- 
cial administration,  —  the  rule  that  when  a  party  chooses  his 
ground  and  proceeds  to  the  end  and  fails,  he  will  not  be  per^- 
mitted  to  choose  a  different  ground,  and  thus  experiment  with 
justice.  The  same  principle  has  been  held  to  apply  where  an 
act  of  incorporation  contained  a  clause  subjecting  the  stock- 
hblders  of  the  corporation,  at  the  time  of  its  dissolution,  to  an 
individual  liability  for  the  payment  of  its  debts  contracted 
before  dissolution,  but  where  the  statute  also  declared  that, 
upon  the  making  of  an  assignment  of  its  assets  for  the  benefit 
of  its  creditors,  the  stockholders  should  in  no  wise  be  liable  for 
the  demands  of  the  creditors;  and  the  corporation  made  such 
an  assignment,  and  the  creditors  came  in  and  proved  their 
claims  and  received  dividends  under  the  assignment.  For,  al- 
though the  act  under  which  the  assignment  was  made  was 
unconstitutional  and  void  as  to  creditors  whose  demands  ex- 
isted prior  to  the  passage  of  the  act,  still,  the  creditors  having 
come  in  and  accepted  dividends  under  the  assignment,  were 
estopped  and  deprived  of  the  right  of  calling  on  stockholders, 
for  the  payment  of  the  residue  of  their  debts  not  received  un- 
der the  assignment.  The  force  of  the  decision  was  that  the 
constitutional  infirmity  of  the  statute  was  one  which  creditors 
could  waive,  and  which  they  did  waive  by  coming  in  and  prov- 
ing their  claims  and  thereby  affirming  the  assignment.^  But 
it  should  be  kept  in  mind  that  it  was  only  by  force  of  the 
statutory  provision,  in  connection  with  the  act  of  the  credit- 


'  Pocheln  v,  Kemper,  14  La.  An.     was  the  promise  of  the  "  New  Or- 
807 ;  «.  c.  74  Am.  Dec.  433.    The  note     leans  Boneblack  Company." 
on  which  the  judgment  was  founded 

»  Van  Hook  v.  Whitlock,  26  Wend.  (N.  Y.)  43;  s,  c.  37  Am.  Dec.  246. 
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ors,  that  the  estoppel  arose.  The  statute  gave  the  creditors  a 
choice  between  one  of  two  remedies,  —  either  against  the  assets 
of  the  company,  or  against  the  individual  stockholders;  and 
by  taking  one,  they  precluded  themselves  from  taking  the 
other.  But  it  must  not  be  concluded,  from  this  holding,  that 
it  is  a  general  principle  that  a  creditor  who  proves  his  claim 
before  the  assignee  or  receiver  of  a  corporation,  and  takes 
his  dividend  out  of  the  assets  of  the  corporation,  precludes 
himself  from  proceeding  against  stockholders  for  the  remainder 
of  his  debt,  if  the  circumstances  are  such  that  he  might  have 
proceeded  against  them  without  proving  his  claim.^  Nor  is 
the  act  of  proving  a  claim  against  a  corporation  in  insolvency 
and  receiving  a  dividend,  a  bar  to  a  subsequent  suit  against 
the  corporation  for  the  balance  of  the  debt,  in  the  absence  of  a 
valid  statute  discharging  the  insolvent  from  further  liability.^ 

§  5278.  ^Estoppel  as  against  a  Creditor  Who  is  Also  a 
Stockholder.  —  It  has  been  held  that  a  creditor  of  an  insol- 
vent joint-stock  corporation  is  not,  by  reason  of  his  being  a 
stockholder  in  and  indebted  to  such  corporation  by  note  given 
in  payment  of  his  subscription  for  stock,  estopped  from  exer- 
cising any  right  to  recover  his  claim  which  other  creditors 
possess.  Hence,  in  an  action  by  the  corporation  on  the  note^ 
the  defendant,  although  a  stockholder,  might  set  off,  against 
the  plaintiff's  demand,  a  claim  for  goods  sold  by  him  to  the 
corporation.'  But  this  doctrine  must  be  accepted  with  the 
caution  that  it  relates  to  a  question  upon  which  there  is  a 
difiference  of  judicial  opinion;*  and  that  the  better  view  is, 
that  the  creditor-stockholder  must  first  pay  up  as  a  stock- 
holder, and  then  take  his  dividend  as  a  creditor. 

§  5279.  Estoppel  Prevents  a  Land-owner  whose  Land  is 
Taken  by  a  Corporation  from  having  an  Injunction.  —  This 
doctrine,  of  course,  operates  in  favor  of  corporations  as  well  as 
against  them.     One  of  its  applications  has  been  in  the  case 

'  Ante,  ^  3741,  3742.  s  Pondville  Oo.  v.  Clark,  25  Conn. 

'  Cobura  v.  Boston  Papier  Mach6     97. 
Man.  Co.,  10  Gray  (Mass.),  243.  *  Ante,  §  3786,  et  seq. 
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wliere  a  land-owner  encourages,  actively  or  passively,  the  ap- 
propriation of  his  land  by  a  corporation  for  public  use.  Here 
he  will  be  estopped  by  his  conduct  from  subsequently  claiming 
an  injunction  against  the  corporation  to  restrain  it  from  con- 
tinmng  so  to  occupy  the  land.  Thus,  where  an  individual, 
whose  land  was  appropriated  for  the  purpose  of  a  municipal 
improveTnent,  was  a  member  of  the  city  council  which  author- 
ized the  improvement;  was  one  of  those  who  petitioned  the 
council  for  that  purpose;  was  a  member  of  the  committee  to 
which  the  petition  was  referred;  participated  in  all  the  pro- 
ceedings which  resulted  in  the  establishment  of  the  improve- 
ment; and  stood  silently  by  while  the  city  was  making  large 
expenditures  upon  the  work,  —  it  was  held  that  he  had  neither 
a  legal  nor  an  equitable  right  to  set  up  his  title  against  the 
<Hty.*  So,  where  the  owners  of  certain  lots  abutting  on  a  city 
street,  actively  and  passively  encouraged  a  railroad  company  to 
occupy  the  street  with  its  railway  for  nearly  twenty  years,  it  was 
held  that,  under  the  operation  of  this  principle,  they  were 
precluded  from  demanding  an  injunction  against  the  laying 
of  a  second  track  upon  the  street,  where  there  would  be  left  a 
free  and  unobstructed  road  of  twenty-nine  feet  in  width  for 
access  to  their  premises,  and  where  the  only  special  injury 
would  be  the  inconvenience  of  not  being  permitted  to  have 
wagons  stand  in  front  of  their  premises  to  load  and  unload. 
The  theory  was  that,  by  such  a  continued  acquiescence, 
although  it  did  not  reach  the  period  of  twenty  years,  the 
easem,ent  of  the  property-owners  would  be  regarded  as  extin- 
guished by  estoppel.^  On  the  other  hand,  it  is  believed  that 
the  mere  fact  that  a  land-owner  tacitly  permits  a  railroad  to 
be  laid  down  upon  his  land  without  an  assessment  of  the 
damages  in  the  proceeding  pointed  out  by  statute,  will  not 
prevent  him  from  maintaining  an  action  against  the  com- 
pany, to  recover  compensation  for  the  taking  of  his  land,  in 
the  form  of  damMges?    The  reason  is,  that,  as  the  corporation 

>  Pittsbiirgh  V.  Scott,  1  Pa.  St.  309. 
'  Morris  &c.  E.  Co.  v.  Prudden,  '  See,  however.  Mills  Em.  Dom., 

20  N.  J.  Eq.  530.  §  111,  and  note,  5  Am.  St.  Rep.  539. 
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can,  by  the  proper  proceedings,  acquire  the  land  upon  just- 
terms,  it  is  not  injured  by  the  delay  of  the  land-owner  in  assert- 
ing his  rights;  and  there  is  therefore  wanting,  in  such  a  case, 
the  elements  of  an  equitable  estoppel.^     But  a  land-owner  who- 
stands  by,  without  objection,  and  sees  a  public  railroad  con- 
structed over  his  land,  cannot,  after  the  road  is  completed,  or 
large  expenditures  have  been  made  thereon  on  the  faith  of 
his  apparent  acquiescence,  reclaim  the  land,  or  enjoin  its  use 
by  the  railroad  company;  but,  in  such  a  case,  all  that  remain* 
to  him  is  the  right  to  compensation.*     On  the  same  principle^ 
where  a  gaslight  company  had,  with  the  permission  of  th&' 
authorities  of  the  city,  laid  its  pipes  in  the  streets  of  the  city, 
and  was  there  maintaining  them,  and  a  street  railway  com-- 
pany,  having  been  wrongly  informed  by  the  employes  of  the^•. 
gaslight  company  respecting  the  location  of  the  pipes  of  th&' 
latter  company,  laid  its  track  over  them,  —  it  was  held  that- 
the   gaslight   company  were  estopped  from   exercising  their 
right  of  disturbing  the  railway  tracks,  even  for  the  purpose 
of  repairing  their  pipes,  and  that  the  right  of  the  railway- 
company  would  be  protected  by  injunction.' 

'  Eggleston  v.  New  York  &c.  K.  Co.,  35  Barb.  (N.  Y.)  162. 
'  Goodin  v.  Cincinnati  &c.  Canal  '  Davenport    Central    B.    Co.    »_ 

Co.,  18  Ohio  St.  169 ;  «.  c.  98  Am.  Deo.     Davenport  Gaslight  Co.,  43  Iowa,  301.. 
95. 
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Section  Section 

5317.  Ratification  of  contracts  between     5323.  Ratification  of  contracts  made 

corporation  and  its  directors.  with  a  predecessor  corpora- 

5318.  Ratification  by  directors  of  con-  tion. 

tract  made  by  president.  5324.  Adoption  of  contracts  by  pre- 

5319.  Voidable   contract  ratified   by  cedent  partnersliips. 

settlement  of  accounts  there-  5325.  Not  necessary  to  plead  ratifica- 
under.  tion. 

5320.  Ratification  by  part  payment.  5326.  Ratification  of  act  of  treasurer 

5321.  Ratification  of  contracts  made  in  afllxing  seals  to  notes. 

by  promoters  prior  to  organi-     6327.  Evidence  of  ratification, 
zation  of  corporation.  5328.  Facts  not  amounting  to  a  ratifi- 

5322.  Ratification  of  contracts  made  cation. 

in    corporate    name    before     5329.  When   ratification   not   neces- 
fully  organized.  eary. 

§  5285.  Preliminary.  —  The  principles  stated  in  the  two 
preceding  chapters  naturally  lead  up  to  those  about  to  be 
discussed.  As  the  question  of  ratification  depends  in  nearly 
every  case  upon  knowledge,  actual  or  constructive,  or  (what  is 
sometimes  equivalent  to  knowledge)  the  duty  of  knowing, — it 
was  necessary  first  to  consider  what  would  be  notice  to  a  cor- 
poration, and  under  what  circumstances  knowledge  would  be 
imputed  to  it.''  Nor  will  it  escape  attention  that  the  doctrine 
of  ratification  is  allied  very  closely  to  that  of  estoppel  in  pais, 
and  that  a  ratification,  like  an  esto'p'pel  in  pais,  depends  upon 
three  principles:  (1)  the  wrong  of  allowing  a  party  to  change 
his  position  after  another  party  has  acted  to  his  prejudice 
upon  the  faith  of  appearances  held  out  by  him;  (2)  the 
policy  and  necessity,  in  the  administration  of  justice,  of  com- 
pelling parties  who  have  chosen  their  ground  to  adhere  to  it; 
and  (3)  the  injustice  of  allowing  a  party  to  assert  rights  which 
he  has  allowed  to  slumber  for  a  great  length  of  time,  while 
rights  of  others  have,  in  the  mean  time,  supervened  which 
would  be  disturbed  or  prejudiced  by  allowing  him  to  assert 
his  dormant  rights, —  which  is  analogous  to  the  equitable 
doctrine  of  laches.  The  doctrine  of  estoppel  is  thus  seen  to  be 
a  principle  of  justice,  a  rule  of  evidence,  and  a  rule  of  judicial 
policy  and  convenience.  The  same  may  be  said,  in  a  meas- 
ure, of  the  doctrine  of  ratification.     Indeed,  we  shall  see  as  we 

^  Ante,  §  51S9,  et  aeq. 
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progress  that  a  ratification  is  an  estoppel}  It  should  be  added 
that,  in  a  previous  chapter,  some  applications  of  the  doctrine 
of  ratification  to  the  acts  of  particular  officers  and  agents  have 
been  noted.* 

§  5286.  The  General  Principles  Stated. — It  is  a  principle 
of  latw,  universally  acquiesced  in  and  constantly  applied,  that 
a  corporation,  like  a  natural  person,  may  ratify,  affirm,  and 
validate  any  contract  made,  or  act  done  in  its  behalf,  which  it 
was  capable  of  making  or  doing  in  the  first  instance;^  that  such 
a  ratification  may  take  place  by  conduct  in  pais,  and  that  no 
formal  vote  or  resolution  of  the  board  of  directors  or  the  body 
of  the  shareholders  is  necessary  to  that  end;*  that  such  con- 
duct may  consist  either  in  affirmative  action  or  in  a  failure  to- 
act,  that  is,  in  passive  acquiescence;^ — that  it  may  be  the  con- 
duct either  of  a  managing  agent^  or  of  the  board  of  directors,'^ 
or  of  the  body  of  the  shareholders,^ —  in  short,  the  conduct  of 


»  Post,  5§  5289,  5303. 

»  Ante,  ch.  104,  art.  IV. 

'  Planters'  Bank  v.  Sharp,  4 
Smedes  &  M.  (Miss.)  75 ;  «.  c.  43  Am. 
Dec.  470 ;  Everett  v.  United  States,  6 
Port.  (Ala.)  166;  «.  c.  30  Am.  Dec. 
584;  Despatch  Line  v.  Bellamy,  12 
N.  H.  205;  8.  c.  37  Am.  Dec.  203; 
Greenleaf  v.  Norfolk  Southern  E.  Co., 
91  N.  C.  33;  Stafford  v.  Till,  4  Bing. 
75;  East  London  Waterworks  Co.  v. 
Bailey,  4  Bing.  283,  288;  Church  v. 
Imperial  Gaslight  Co.,  6  Ad.  &  El. 
846 ;  Bank  of  Columbia  v.  Patterson, 
7  Cranch  (U.  S.),  299,  307;  Taylor  t>. 
Albemarle  Steam  Nav.  Co.,  105  N.  C. 
484;  s.  c.  10  S.  E.  Rep.  897;  Appeal 
of  Chase,  57  Conn.  236;  s.  c.  18  Atl. 
Rep.  96;  West  Salem  Land  Co.  v. 
Montgomery  Land  Co.,  89  Va.  192; 
s.  c.  15  S.  E.  Rep.  524;  Seymour  v. 
Spring  Forest  Cemetery  Asso.,  45 
N.  y .  St.  Rep.  520 ;  s.  c.  19  N.  Y.  Supp. 
•94. 

*  Post,  5  5298 ;  First  Nat.  Bank  v. 
Fricke,  75  Mo.  178,  184 ;  «.  c.  42  Am. 


Rep.  397;  Washington  Mutual  Fire- 
Ins.  Co.  V.  St.  Mary's  Seminary,  52^ 
Mo.  480;  Preston  v.  Missouri  &c. 
Lead  Co.,  51  Mo.  43;  Western  Bank 
V.  Gilstrap,  45  Mo.  419 ;  Union  Man- 
ufacturing Co.  V.  Pitkin,  14  Conn. 
174;  Campbell  v.  Pope,  96  Mo.  468  r 
Taylor  v.  Albemarle  Steam  Nav.  Co., 
105  N.  C.  484 ;  s.  c.  10  S.  E.  Rep.  897  ^ 
West  Salem  Land  Co.  v.  Montgomery- 
Land  Co.,  89  Va.  192;  s.  c.  15  S.  E. 
Rep.  524. 

'  "A  corporation  may  approve  of 
the  unauthorized  acts  of  its  agents,; 
and  make  them  its  own.  This  may- 
be done  directly  or  indirectly.  It 
may  be  sho-wn  by  express  acknowl- 
edgment of  acts,  or  it  niay  be  inferred 
from  the  circumstances."  Leggett  d. 
New  Jersey  Man.  &c.  Co.,  1  N.  J.  Eq. 
541 ;  s.  c.  23  Am.  Dec.  728.  See  post, 
§5314. 

»  Ante,  §  4941. 

'  Post,  §  5287, 

8  Post,  §  5314. 
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the  agent  or  agency  which  might  have  authorized  the  act  in 
the  first  instance,  or  of  the  general  constituent  body;  and 
that,  when  a  ratification  has  thus  taken  place,  it  is  equivalent 
to  an  antecedent  authority,'-  and  estops  the  corporation  from 
subsequently  disavowing  the  act  so  ratified."  In  this  manner 
not  only  unauthorized  acts  of  agents,'  but  also  tlie  acts  of  de 
Jacto  officers*  and  even  those  of  officious  intermeddlers,^  may 
become  the  acts  of  the  corporation  by  adoption.* 

§  5287.  The  Katifying  Agency  or  Body  must  have  had 
Power  to  do  or  Authorize  the  Act  Ratified.  —  It  is  a  general 
principle,  in  respect  of  the  doctrine  of  ratification,  that  a  rati- 
fication can  take  place  only  where  the  person  or  body  assum- 
ing to  afiirm  the  act  had  the  power  either  to  do  it,  or  to 
authorize  the  doing  of  it,  in  the  first  instance/  Thus,  if  the 
officers  of  a  corporation  have  no  power  to  bind  the  corporation, 
by  making  or  authorizing  a  particular  contract,  the  corpora- 
tion does  not  ratify  the  contract  by  the  mere  failure  of  the 
■officers  to  repudiate  a  claim  arising  out  of  it  and  presented 
against  the  corporation,'  —  though  such  a  contract  might  be- 
come that  of  the  corporation  on  other  grounds,  as  by  accepting 
the  consideration  of  it  with  knowledge,'  or  as  by  an  acquies- 
cence in  it  by  the  body  of  the  stockholders  for  a  long  time 
after  acquiring  knowledge  of  it."  Where  the  articles  of  a 
joint-stock  mercantile  association  prohibited  the  officers  from 

1  Campbell  v.  Pope,  96  Mo.  468.  '  Marsh  v.  Fulton  County,  lOWaB. 

'  Post,  §  5289.  (U.  S.)  676;  Lyndon  Mill  Co.  ■».  Lyn- 

'  Despatch    Line    v.  Bellamy,   12  don  Literary  &c.  Inst.,  63  Vt.  581 ; 

N.  H.  205;  «.  c.  37  Am.  Dec.  203.  «.  c.  25  Am.  St.  Eep.  783;  Taymouth 

'  Dubuque  &c.  College  v.  Dubuque,  v.  Koehler,  35  Mich.  22 ;  Hotchin  v. 

13  Iowa,  555 ;  anU,  §  3893.  Kent,  8  Mich.  526 ;  Downing  v.  Mount 

'  AnU,  §  5211.  Washington  &c.  Co.,  40  N.  H.  230; 

'  That     the     principle     extends,  A.  0.  Nellis  Co.  v.  Nellis,  41  N.  Y. 

within  qualified  limits,  to  municipal  St.  Rep.  599 ;  s.  c.  16  N.  Y.  Supp.  545 ; 

corporations,  see  Randall  v.  Van  Vech-  McCracken  v.  San  Francisco,  16  Cal. 

ten,  19  Johns.  (N.  Y.)  60 ;  «.  c.  10  Am.  591,  624. 

Dec.  193;  Cleveland  Cotton  Mill  Co.  «  Lyndon  Mill  Co.  ti.  Lyndon  Liter- 

V.  Cleveland  County,  108  N.  C.  678;  ary  &c.  Inst.,  63  Vt.  581;  «.  c.  25  Am. 

Shawneetown  v.  Baker,  85  111.  563 ;  1  St.  Rep.  783. 
Beach  Pub.  Corp.,  §  248,  et  seq.  »  Post,  i  5303. 

"  Post,  §  5298,  et  aeg. 
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buying  on  credit,  but  they  nevertheless  bought  on  credit,  first 
giving  the  seller  a  copy  of  the  articles,  ^it  was  held  that  the 
association  were  not  liable  for  the  purchase,  unless  subse- 
quently ratified  by  them,  and  that  the  ofi&cers  who  made  the 
purchase  were  not  capable  of  ratifying  their  own  unau- 
thorized act.*  So,  while  a  board  of  highway  commissioners 
■who  ratify  an  unauthorized  contract  for  the  doing  of  work 
for  which  they  have  the  general  power  to  contract,  and  while 
«ucli  a  ratification  may  take  place  while  the  work  is  in  prog- 
ress or  after  it  is  completed,  by  action  at  a  meeting  of  such 
•board,  —  yet  the  members  of  the  board  severally  cannot  ratify 
«uch  a  contract,  because  they  could  not  have  authorized  it  in 
the  first  instance.^  On  the  other  hand,  as  officers  de  facto  may, 
in  favor  of  third  persons,  bind  the  corporation  by  their  con- 
tracts, until  they  are  ousted  of  their  ofiices,' — so  they  may 
ratify,  on  behalf  of  the  corporation,  the  unauthorized  act  of 
its  president  and  secretary,  done  in  the  course  of  its  business, 
^s  in  overdrawing  its  bank  account  and  in  ordering  a  note 
of  the  corporation  to  be  issued  for  the  amount  of  the  over- 
draft} 

§  5288.  Acts  Ultra  Vires  the  Corporation  not  Validated 
iby  Katlflcation.  —  It  must  follow,  from  the  preceding  section, 
that  an  act  which  the  corporation  itself  cannot  do,  in  the  first 
instance,  cannot  be  validated  by  its  subsequent  ratification.* 
But  while  this  is  strictly  logical,  it  is  a  principle  which  gives 
way  in  many  cases  to  the  stress  of  justice, —  as  where  the  cor- 
poration has  acquired  and  retains  the  fruits  of  the  ultra  vires 
■contract  or  act.'  But,  subject  to  this  exception,  and  with  the 
additional  caution  that  the  law  is  in  a  great  state  of  confusion 
and  uncertainty  on  the  subject,  —  the  general  rule  is  that  a 
corporate  act  or  contract  cannot  be  validated  by  ratification, 
«ither  (1)  where  the  act  or  contract  was  wholly  in  excess  of 

'  Hotchin  v.  Kent,  8  Mich.  526.  *  Anglo-Californian  Bank  v.  Maho- 

'  Ta3rniouth  v.  Koehler,  35  Mich,  ney  Mining  Co.,  5  Sawy.  (TJ.  S.)  255. 
22 ;  ante,  §§  3195,  3196.  '  Downing  v.  Mount  Washington 

»  Ante,  §§  3899,  5252.  &c.  Co.,  40  N.  H.  230. 

«  Ante,  §  5258 ;  post,  §  6015,  et  seq. 
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the  powers  of  the  corporation,  express  or  implied*;  or  (2)  where 
it  was  prohibited  by  positive  law.^ 

§  5289.  Katification  Creates  an  Estoppel. — The  effect  of  a 
subsequent  ratification  is  that  it  relates  back  and  gives  validity 
to  the  unauthorized  act  or  contract,  as  of  the  date  when  it  was 
made,  and  affirms  it  in  all  respects  as  though  it  had  been 
originally  authorized.  This  principle  is  tersely  expressed  in 
the  proposition  that  a  ratification  is  equivalent  to  an  original 
authorization.  A  contract  estops  the  parties  to  it;  and  there- 
fore when  a  void  contract  is  made  good  by  a  subsequent 
ratification,  the  ratifying  party  is  estopped  from  thereafter 
repudiating  the  contract,  in  the  same  manner  as  though  he 
had  originally  authorized  it.  It  results  from  this  that  a  rati- 
ficationis  an  estoppel,  or  that  it  produces  an  estoppel  against  the 
ratifying  party,  and  precludes  him  from  afterwards  repudi- 
ating the  contract  or  act  which  he  has  ratified.  Numerous, 
decisions  affirm  and  illustrate  this  principle.  A  corporation, 
which  had  organized  and  ratified  the  acts  of  one  assuming  to 
be  its  agent,  could  not  afterwards  dispute  his  authority,  on  the 
ground  that  he  had  not  been  regularly  appointed  by  the 
directors.^     Where  all  the  stockholders  of  a  corporation  knew 

'  Post,   5  5968;   Lewis  v.  Shreve-  ber  &c.  Co.,  109  N.  0.  401;  s.  c.  IS 

poi;t,  108  TJ,  S.  282  (municipal  corpo-  S.  E.  Eep.  944.    But  see  post,  §  5294  r 

ration);  Smith  «.  Newburgh,  77  N.  Y.  and  compare  ante,  §5018,    So  wher* 

130  (municipal  corporation);   Brady  there  is  a  statute  (in  this  case  N.  Y. 

V.  New  York,  20  N.  Y.  312  (munici-  Laws,  1848,  ch.  40,  §  14)  forbidding  a 

pal  corporation);    Marsh  v.   Fulton  loanto  &  stockholder  oit\iefund»oiWi& 

County,   10  Wall.  (U.   S.)  676  (mu-  corporation,  such    a  loan,  made  by 

nicipal  corporation).  the  treasurer,  cannot  be  ratified  by 

'  Thus,  where  there  is  a  statute  (in  the  trustees ;  and  the  fact  that  they 

this  case  N.  C.  Code,  §  683)  requiring  foreclose  and  sell  securities  hypothe- 

that  corporate  contracts  involving  a  cated  as  security  for  loans,  will  not 

liability  exceeding  one  hundred  dol-  estop  the  company  from  treating  the- 

lars  must  be  in  writing  and  under  the  stockholder's    acts  as  a  conversion, 

corporate  seal,  or  signed  by  some  offi-  and  recovering  any  balance  not  real- 

cer  authorized  thereto,  a  verbal  con-  ized  on  the  sale  of  the  securities.    A. 

iroct,  within  the  statutory  description,  C.  Nellis  Go.  r.  Nellis,  41  N.  Y.  St. 

is  not  validated  by  a  subsequent  rati-  Rep.  599;  s.  c.  16  N.  Y.  Supp.  545. 
fication  on  the  part  of  an  officer  who  '  Flynn  v,  Des  Moines  &c.  E.  Go.» 

might  have  originally  entered  into  it  63  Iowa,  490. 
in  writing.    Curtis  v.  Piedmont  Lum- 
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of-and  subsequently  ratified  a  transaction  by  which  a  majority 
stockholder,  and  ajiother  stockholder,  who  was  the  president 
and  managing  director,  transferred  to  themselves  shares,  at 
par,  which  were  worth  more  than  par, — the  corporation  could 
not,  after  the  death  of  the  majority  stockholder,  compel  his 
executors  to  surrender  the  stock  to  be  canceled.'  So,  where 
a  contract  has  been  entered  into  between  two  railroad  com- 
panies, and  has  been  drawn  up  in  pursuance  of  previous  ne- 
gotiations, and  signed,  sealed,  and  delivered  by  their  proper 
officers,  by  which  they  agree  to  use  their  tracks  interchange- 
ably, and  it  has  been  acted  upon  for  more  than  a  year, — it 
cannot  be  afterwards  repudiated  by  one  of  the  companies,  on 
the  ground  that  its  officers  were  not  authorized  to  make  it,  but 
it  has  been  ratified  by  such  company  by  thus  receiving  the  bene- 
fits accruing  under  it,  and  this  creates  an  estoppel  against  it.^ 

§  5290.  Successive  Katiflcations  Evidence  of  Greneral 
Authority  to  Make  Similar  Contracts.  —  Another  principle 
is  that  successive  ratifications  by  a  corporation,  of  a  series  of 
unauthorized  acts  performed  by  its  agent,  become  evidence  on 
which  innocent  third  persons  may  confidently  act,  in  dealing 
with  the  corporation  through  the  agent,  and  on  which  they 
may  confidently  assume  that  the  corporation  has  authorized 
him  to  perform  acts  of  the  kind  thus  ratified.^  This  recalls 
one  of  the  customary  modes  of  proving  the  fact  of  agency, 
which  is,  to  prove  that  the  agent  has  been  habitually  held  out 
to  the  public  by  the  principal  as  possessed  of  certain  authority; 
and  where  a  member  of  the  public  acts  upon  the  appearance 
thus  held  out  by  the  principal,  he  will  be  estopped  irom  deny- 
ing the  authority.  Thus,  where  the  president  of  a  corporation 
had  executed  notes  on  its  behalf  for  money  advanced  to  pay 

1  St.  Croix  Lumber  Co.  v.  Mittle-  s.  c.  25  N.  E.  Eep.  303;  33  N.  Y.  St. 

stadt,  43  Minn.  91 ;    s.   c.  44  N.  W.  Eep.  318 ;  Universal  Beer  Keg  Co.  v. 

Eep.  1079.  Brown,  44  Hun  (N.  Y.),  629,  mem.; 

'■"  Jourdan  v.  Long  Island  E.  Co.,  s.  c.  9  N.  Y.  St.  Eep.  91 ;  Seymour  v. 

115N.  Y.  380;  «.  c.  22N.  E.  Eep.153;  Spring  Forest    Cemetery    Asso.,   45 

26  N.  Y.  St.  Eep.  138.      For  further  N.  Y.  St.  Eep.  520;    s.  c.  19  N.  Y. 

illustration,  see  Martin    v.    Niagara  Supp.  94. 
Falls  Paper  Man.  Co.,  122  N.  Y.  165;  »  Ante,  §§  4884,  4886. 
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for  the  construction  of  a  steam-boiler,  and  the  corporation 
had  acquiesced  therein,- — it  was  held  that- the  other  party  to 
the  contract  had  the  right  to  consider  that  the  president  was 
authorized  to  execute  another  note  for  further  necessary  sup- 
plies.* So,  where  a  transfer  company  used  mules  as  its  motive 
power,  and  its  president  executed  two  notes  in  the  name  of 
the  company,  in  payment  of  mules  bought  by  him,  and  it 
appeared  that  he  had  bought  all  the  mules  ever  used  by  the 
company,  and  had  repeatedly  given  notes  in  the  name  of 
the  company,  which  had  always  honored  his  orders  and  paid 
the  notes  so  drawn,  and  that,  prior  to  giving  the  notes  in 
suit,  the  payee  had  made  thirteen  different  sales  to  the  president 
as  purchasing  agent  of  the  company,  and  that  in  each  case  his 
acts  had  been  ratified,  —  it  was  held  that  the  company  was 
liable  upon  the  notes,  unless  the  payee  knew,  or  had  reason- 
able  means  of  knowing,  that  the  president  was  buying  the 
mules  on  his  own  account}  So,  where  a  corporation  had 
always  made  contracts  with  its  attorneys  and  paid  them  in  its 
shares,  and  an  attorney  sued  the  corporation  for  compensation, 
payable  in  this  way,  for  certain  services,  and  gave  evidence 
tending  to  show  that  the  directors  knew  of  the  rendition  of 
services,  and  that  the  contracts  under  which  he  had  performed 
similar  services  had  been  entered  into  between  him  and  the 
president  with  the  approval  of  the  directors,  —  it  was  held 
that  a  finding  that  the  contract  was  approved  or  acquiesced 
in  by  the  directors  was  justified  by  the  evidence.'  There  is, 
however,  much  danger  in  allowing  a  general  possession  of 
power  to  be  inferred  from  isolated  acts  of  ratification;*  but 
where  a  corporation  has  acquiesced  for  years  in  a  course  of 

1  McDonald  v.  Ohisholm,  131  111.  *  Ante,  §  4886.    That  a  special  au- 

273 ;  s.  c.  38  Am.  &  Eng.  Corp.  Oas.  thority  given  to  an  agent  to  make  a 

694 ;  23  N.  E.  Eep.  596 ;  affirming  s.  c.  contract  outside  of  his  ordinary  pow- 

30  111.  App.  176.  era  can  confer  upon  him  no  power  to 

'  Sparks  v.  Despatch  Transfer  Oo.,  subsequently  make  another  such  con- 

104  Mo.  531;  s.  c.  24  Am.  St.  Eep.  tract,  unless  again  specially  author- 

351 ;  15  S.  W.  Rep.  417.  ized  so  to  do,  —  see  Stanley  v.  Sheffield 

*  Merrill  v.  Consumers'  Coal  Co.,  &c.  Co.,  83  Ala.  260;  g.  c.  5  South. 

114  N.  Y.  216;   e.  c.  21  N.  E.  Rep.  Rep.  34. 
155 ;  23  N.  Y.  St.  Rep.  114. 
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conduct  by  its  managing  agent  whicli  is  prohibited  by  its  own 
hy-laws,  the  public  have  the  right  to  act  upon  the  assumption 
that  such  an  agent  possesses,  those  powers,  unless  they  are 
made  acquainted  with  the  terms  of  the  by-laws.' 

§  6291.  Katiflcation  Validates  Defective  Execution  of 
Corporate  Powers.  —  We  shall  elsewhere  see,*  that  a  contract 
which  the  directors  of  a  corporation  had  no  power  to  make 
without  the  authorization  of  the  stockholders,  may  become 
valid  upon  the  principle  of  estoppel.  A  corresponding  doc- 
trine, and  one  that  applies  in  cases  of  agency  generally,  is  the 
maxim  which  makes  a  ratification  equivalent  to  precedent 
authority.  "This,"  as  was  well  said  by  Gibson,  C.  J.,  "is  as 
much  predicable  of  ratification  by  a  corporation,  as  it  is  of 
ratification  by  any  other  principal,  and  it  is  equally  to  be  pre- 
sumed, from  the  absence  of  dissent." '  It  is  accordingly  well 
settled,  that,  where  the  directors  of  a  corporation  have  defect- 
ively exercised  a  power  conferred  upon  them,  their  act  may 
become  valid  by  subsequent  acts  of  acquiescence  and  recog- 
nition, which  will  bind  the  company,  its  officers  and  stock- 
holders, as  effectively  as  though  the  instrument  in  question 
had  been  executed  with  a  rigid  observance  of  all  the  required 
formalities.* 

§  5292.  Illustrations  of  the  Foregoing.  —  A  corporate  mort- 
gage was  executed,  not  on  a  charter  day,  nor  on  a  day  appointed  by 
a  by-law,  but  at  a  special  meeting  convened  without  notice  to  those 
directors  who  did  not  attend.*  The  board  of  directors  of  the  corpo- 
ration passed  a  resolution  authorizing  the  issue  of  certain  bonds, 

'  An  excellent  illustration  of  the  «.  c.  5  N.  Y.  320;  3  Sandf.  (N.  Y.) 

general  principle  of  the  text  will  be  416 ;  Peabody  «.  Flint,  6  Allen  (Mass.), 

found   in   Martin  v.    Niagara    Falls  52 ;  Woodbridge  v.  Addison,  6  Vt.  204 ; 

Paper  Man.  Oo.,  122  N.  Y.  165;  s.  c.  Enders  i).  Public  Works,  1  Gratt.  (Va.) 

25  N.  E.  Rep.  303;  33  N.  Y.  St.  Eep.  364;  Walworth  v.  Farmers'  Loan  &c. 

318.  Co.,  16  Wis.  629 ;  Gordon  v.  Preston, 

«  Post,  §  5314.  1  Watts  (Pa.),  885;  «.  c.  26  Am.  Dec. 

'  Gordon  v.  Preston,  1  Watts  (Pa.),  75.    See  post,  §  5293,  where  these  cases 

385 ;  «.  c.  26  Am.  Dec.  75.  are  examined. 

*  Chouteau  v.  Allen,  70  Mo.  290,  *  Gordon  v.  Preston,  1  Watts  (Pa.), 

325 ;  Hoyt  v.  Thompson,  19  N.  Y.  207 ;  385 ;  s.  c.  28  Am.  Dec.  75. 
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and  an  execution  on  a  deed  of  trust  conveying  400,000  acres  of  land 
to  secure  such  bonds.  The  deed,  as  executed,  conveyed  405,000 
acres  of  land.'  In  both  of  these  cases  the  defective  execution  of 
power  was  held  cured  by  acts  of  ratification  and  acquiescence  after 
a  lapse  of  time. 

§  5293.  Sense  in  Which  This  Rule  is  to  be  Understood.  — 

It  is  often  said  that  a  ratification  will  validate  the  defective 
execution  of  a  corporate  power.  Thus,  in  one  case  the  Supreme 
Court  of  Missouri,  speaking  through  Sherwood,  C.  J.,  said: 
"  There  is  no  lack  of  authority  to  show  that  such  acts  of 
acquiescence  and  recognition  bind  the  company,  its  officers 
and  its  stockholders,  as  thoroughly  as  though  the  instruments 
in  question  were  executed  with  the  most  rigid  observance  of 
all  the  technical  formalities  of  the  law."  ^  The  cases  cited  to 
this  statement  ^  were,  nearly  all  of  them,  cases  where  the  want 
of  a  precedent  power,  or  the  want  of  a  precedent  power  regu- 
larly conferred  by  a  resolution  of  the  board  of  directors  or 
otherwise,  was  validated  by  a  subsequent  ratification.*  And 
it  is  believed  that  when  the  courts  say  that  a  ratification  will 
validate  the  informal  execution  of  a  corporate  power,  they 
generally  refer  to  the  failure  of  the  body  of  stockholders,  or 
the  board  of  directors,  to  confer  the  power  in  a  regular,  formal, 
and  proper  manner,  —  as,  for  instance,  to  the  act  of  appointing 
an  agent  to  commence  suits,  at  a  meeting  not  regularly  warned;^ 
or  the  failure  of  the  directors  to  secure  the  formal  assent  of 
the  stockholders  to  the  execution  of  a  mortgage,  where  such 
assent  is  required,^  or  where  the  president  of  a  railroad  com- 
pany assumes  to  transfer  property  of  the  company  in  payment 
of  its  debt,  without  a  precedent  authority  conferred  by  the 
board  of  directors.^    The  decisions  do  not  extend  further  than 

1  Chouteau  i;.  Allen,  70  Mo.  290,  629;  Gordon  D.Preston,  1  Watts  (Pa.), 

324.  385;  s.  c.  26  Am.  Dec.  75. 

^  Ibid.  290,  325.  *  Such  also  was  the  case  of  Farns- 

'  The  court  cited  Hoyt  v.  Thomp-  worth  ti.  Western  Union  Tel.  Co.,  6 

son,   19  N.   Y.  207;   Woodbridge  v.  N.  Y.  St.  Eep.  735. 

Addison,  6  Vt.  204 ;  Enders  v.  Public  '  Woodbridge  v.  Addison,  6  Vt.  204. 

Works,  1  Gratt.  (Va.)  364;  Walworth  «  Enders  v.  Public  Works,  1  Gratt. 

V.  Farmers'   Loan  &c.   Co.,  16  Wis.  (Va.)  364. 

'  Walworth  County  Bank  v.  Farmers'  Loan  &c.  Co.,  16  Wis.  629. 
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to  give  the  same  effect  to  a  ratification  by  a  corporation,  which 
a  ratification  by  a  private  person,  of  the  unauthorized  act  of 
his  agent,  would  have, 

§  5294.  Extends  to  the  Validation  of  Contracts  not  Made 
in  Writing  as  Required  by  Statute.  —  This  principle  has 
been  extended  even  to  the  ratification  of  an  oral  contract  made 
by  the  president  of  a  corporation,  where  the  governing  statute 
provided  that  "no  contract  shall  be  binding  on  the  company 
Unless  made  in  writing."  Here,  notwithstanding  the  statute 
where  the  contract  and  the  fact  that  it  was  being  executed  by 
the  other  party  were  of  such  a  public  character  that  the 
ofiicers  of  the  corporation  must  be  presumed  to  have  been 
cognizant  of  it,  and  where  those  having  power  to  disaffirm  it 
nevertheless  stood  by  and  allowed  it,  though  informal  and  void- 
able, to  be  executed,  and  the  corporation  to  receive  the  fruits 
of  it, — it  became  valid  by  ratification  and  adoption/  Another 
court  has  reasoned  that,  where  the  governing  statute  provides 
that  a  corporation  shall  contract  only  in  writing,  it  cannot  be 
made  a  rigid,  unbending  rule,  no  matter  how  peremptory  its 
anguage  may  be;  that  while  the  contract  is  executory,  the  rule 
may  be  enforced;  but  that,  after  the  contract  has  been  executed, 
and  all  its  stipulations  fully  performed,  and  the  corporation 
has  received  the  benefit  of  it,  it  will  be  too  late  to  apply  the 
rule.''  Subsequently  the  Supreme  Court  of  California,  refer- 
ring to  its  former  decision,  held  that  the  principle  of  that 
decision  cannot  apply  to  cases  where  the  action  is  brought 
upon  an  express  contract,  but  that  it  applies  only  in  cases  where 
the  action  is  brought  on  an  implied  promise  by  the  corpora- 
tion to  recover  what  the  services,  performed  under  the  con- 
tract, are  reasonably  worth;  and,  with  this  limitation,  the 
court  reaffirmed  the  doctrine  that  the  statute  must  be  limited 
to  contracts  wholly  executory.'  In  other  words,  the  court 
ruled  that  the  statute  does  not  apply  in  those  cases  where  the 

'  Pixley  V.  Western  Pacific  E.  Co.,  '  Cincinnati  v.  Cameron,  33  Ohio 

33  Cal.  183;  s.  c.  91  Am.  Dec.  623.  St.  336,  364. 

s  Foulke  V.  San  Diego  &c.  E.  Co.,  51  Cal.  365,  367. 
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law  implies  a  contract  from  the  duty  of  paying  for  services 
rendered,  under  a  given  state  of  facts.' 

§  6295.  Whether    an    Instrument    Defectively    Executed 
must    be    Ratified    by  an  Instrument  of  Equal    Dignity. — 

It  is  a  principle  of  the  common  law  in  respect  of  powers  of 
attorney  to  execute  contracts,  that,  whenever  any  act  of  agency 
is  required  to  be  done  in  the  name  of  the  principal,  under 
seal,  the  authority  to  do  the  act  must  generally  be  conferred 
by  an  instrument  under  seal.  For  instance,  if  a  principal 
desires  to  appoint  an  attorney  to  make  a  deed  in  his  name, 
he  must  confer  the  authority  by  an  instrument  under  seal, — 
in  order  that  the  deed  may  be  valid  at  law,  although  a  court 
of  equity  might  compel  the  principal  to  confirm  the  validity 
of  the  deed  though  the  power  were  not  under  seal.^  Accord- 
ing to  Story,  "  the  ground  of  this  doctrine  seems  to  be  that 
the  power  to  execute  an  instrument  under  seal  should  be  evi- 
denced by  an  instrument  of  equal  solemnity,  by  analogy  to 
the  known  maxim  of  the  common  law  that  a  sealed  contract 
can  only  be  dissolved  or  released  by  an  instrument  of  as  high 
a  dignity  or  solemnity."'  It  is  supposed  by  the  same  learned 
writer  that  this  principle  applies  and  governs  in  respect  of  a 
ratification, —  in  other  words,  that  a  ratification  can  only  take 
place  by  an  instrument  of  equal  dignity  with  the  defectively 
executed  instrument  which  it  is  intended  to  ratify  and  con- 
firm. Upon  this  subject  he  says:  "And  a  ratification  once 
deliberately  made,  with  a  full  knowledge  of  all  the  material 
circumstances,  cannot  be  recalled.  Of  course,  this  doctrine 
is  to  be  understood  with  the  qualification  that  if  the  act  of 

'  "  The  true  rule,"  said  McKin-  side  and  received  and  enjoyed  on  the 
stry,  J.,  "to   be  deduced   from  the  other.    In  the  last  class  of  cases,  how- 
opinions  in  Pixley  v.  Western  Pacific  ever,  the  action  must  be  brought  upon 
Railroad  Company,  is,  the  provision  the  implied  promise,  and  the  recovery 
of  the  statute  must  be  limited  to  con-  must  be  limited  to  the  value  of  the 
tracts  wholly  executory.    It  cannot  re-  actual  benefit  received."    Foulke  v. 
fer  to  those  liabilities  which  the  law  San  Diego  &c.  R.  Co.,  51  Cal.  365, 367. 
itself  implies  from  benefits  received  '  See  Story  on  Agency,  §  49. 
and  actually  enjoyed,  where  the  ser-          '  Ibid. 
vices  have  been  performed  on  the  one 
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the  agent  be  in  the  name  of  his  principal,  by  an  instrument 
necessarily  under  seal,  without  authority,  the  ratification  must 
bounder  seal  also;  since  (as  we  have  seen)  the_  principal  is 
not  bound  by  any  act  of  his  agent  under  seal,  unless  the 
authority  of  the  principal  has  been  originally  given  to  the 
agent  under  his  seal.  And,  generally,  if  the  adoption  of  any 
particular  form  or  mode  is  necessary  to  confer  the  authority 
in  the  first  instance,  there  can  be  no  valid  ratification  except 
in  the  same  manner."  ^  It  is  stated  by  Mr.  Freeman,  in  a 
learned  note  in  the  American  Decisions,^  that  "  the  rule,  as 
thus  stated  by  Story,  has  been  frequently  referred  to  and  fol- 
lowed by  the  authorities,  and  is  still  the  law,  except  as  it  may 
have  been  modified  in  particular  cases  for  commercial  pur- 
poses" ;  and  to  this  statement  the  learned  author  cites  a  num- 
ber of  cases.*  "The  above  rule,"  continues  Mr.  Freeman, 
"must  be  taken  with  the  limitation  that  if  the  instrument, 
which  is  executed  by  a  person  as  the  agent  of  another,  is  not 
necessarily  under  seal,  i.  e.,  required  by  law  to  be  sealed,  it  may 
be  ratified  by  acts  m  pais,  although  executed  under  seal."* 
In  the  same  learned  note,  a  leading  exception  to  this  doctrine 
is  stated  in  respect  of  the  law  of  partnership,  grounded  on  a 
large  number  of  decisions  to  the  effect  that,  where  one  member 
of  a  copartnership,  without  being  authorized  so  to  do,  attempts 
to  bind  the  firm  by  an  instrument  under  seal,  it  may  be  rati- 
fied by  the  other  members  of  the  firm  by  parol,  and  that  such 
ratification  will  give  to  it  the  same  validity  as  though  exe- 

'  See  Story  on  Agency,   §  242. 

>  27  Am.  Dec.  344.  138;  «.  c.  38  Am.  Dec.  255;  Hanford 

'  The  cases  cited  by  Mr.  Freeman  v.    McNair,  9    Wend.    (N.    Y.)    54 ; 

are  as  follows:  Harrison  v.  Jackson,  Cooper  v.  Eankin,  5  Binn.  (Pa.)  613; 

7  T.  E.  207;   Hibblfewhite  v.  M'Mo-  Gordon  v.  Bulkeley,  14  Serg.   &  R. 

rine,  6  Mees.  &  W.  200;  Hunter  v.  (Pa.)  331;  Stetson  v.  Patten,  2  Me. 

Parker,  7  Mees.  &  W.  322;  Blood  v.  358;  «.  c.  11  Am.  Dec.  111. 

Goodrich,   9  Wend.   (N.  Y.)   68;  24  ♦  Lawrence.i;.Taylor,5Hill(N. Y.), 

Am.  Dec.  121 ;  «.  e.  12  Wend.  (N.  Y.)  107, 113 ;  Hanford  v.  McNair,  9  Wend. 

525 ;  27  Am.  Dec.  152 ;  Wells  v.  Evans,  (N.  Y.)  54 ;  Evans  v.  Wells,  22  Wend. 

20  Wend.  (N.  Y.)  251 ;  Despatch  Line  (N.   Y.)    324,   340,   341;    Worrall  v. 

V.  Bellamy,  12  N.  H.  205,  231 ;  s.  c.  Munn,  5  N.  Y.  229,  240,  241 ;   s.   c. 

37  Am.  Dec.  203 ;    Heath  v.  Nutter,  55- Am.  Dec.  330 ;  Briggs  v.  Partridge, 

50  Me.  378;  Paine  v.  Tucker,  21  Me.  64  N.  Y.  357,  364. 
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cuted  under  seal  by  all  the  members  of  the  firm  in  the  first 
instance.*  Notwithstanding  the  foregoing,  the  writer  states 
with  confidence  that  the  law  in  respect  of  the  ratification  by 
corporations  of  instruments  defectively  executed  is  more  nearly 
assimilated  by  the  modern  decisions  to  the  rule  in  respect  of 
partnerships,  above  stated,  than  to  the  strict  logical  rule  of 
the  common  law,  as  laid  down  in  the  foregoing  quotation  from 
Mr.  Justice  Story.  It  is  perceived  that  the  doctrine  of  Story, 
if  rigidly  adhered  to,  would  destroy  the  whole  doctrine  of 
ratification  by  acquiescence,  and  would  equally  do  away  with 
the  doctrine  of  ratification  by  keeping  the  fruits  of  the  unau- 
thorized act  or  contract,  and  would  render  valueless  the  rule 
that  instruments  not  under  seal  where  the  common  law 
requires  a  seal,  and  that  parol  engagements  where  the  statute 
of  frauds  requires  a  writing,  may  be  effectuated  in  equity. 
To  make  this  conclusion  more  clear,  let  us  consider  one  of  the 
many  instances  which  may  be  culled  from  this  chapter, —  that 
which  arises  where  the  president  of  a  corporation  assumes, 
without  authority,  to  mortgage  its  real  property.  Here,  it  is 
perceived  that  the  unauthorized  act  is  ratified  and  confirmed 
by  the  corporation,  by  the  mere  fact  of  standing  by  and  seeing 
the  proceeds  of  the  mortgage  used  in  the  business  of  the  cor- 
poration, or  in  the  betterment  of  its  property.  But  it  would 
be  an  incongruity  bordering  on  the  burlesque,  if  the  courts 
were  to  hold  that,  by  a  mere  standing  by  and  looking  on 
under  such  circumstances,  a  corporation  ratifies  the  act  of  its 
officer,  done  without  any  authority  whatever,  whereas  it  would 
not  by  the  same  conduct  ratify  a  similar  act  done  with  full 

'  To  this  statement  Mr.  Freeman  ten  v.  Partridge,  11  Ohio,  223 ;  s.  c. 

cites  the  following  authorities :  Story  38  Am.  Dec.  781 ;  Anderson  v.  Tomp- 

on  Part.,  §  121,  et  seq.;  Smith  v.  Kerr,  kins,  1   Brock.  (U.  S.)  462;  Bond  v. 

3  N.  Y.  144,  150;  Worrall  v.  Munn,  Aitkin,  6  Watts  &  S.  (Pa.)  165;  s.  c. 

5  N.  Y.  229,  240;  s.  c.  55  Am.  Dec.  40  Am.  Dec.  550;   Johns  v.  Battin, 

330;  Pike  v.  Bacon,  21  Me.  280;  s.  c.  30  Pa.   St.   84;    3  Kent's  Com.  49; 

38  Am.  Dec.  259;  Mackay  v.  Blood-  Gwinn  ti.  Eooker,  24  Mo.  290 ;  Wilson 

good,  9  Johns.  (N.  Y.)  285;  Skinner  v.  Hunter,  14  Wis.  683;   Lowery   u. 

V.  Dayton,   19    Johns.   (N.  Y.)  513;  Drew,  18  Tex.  786;  Haynes  v.  Sea- 

s.  c.  10  Am.   Dec.  286 ;  Gram  v.  Se-  chrest,  13  Iowa,  455. 
ton,  1  Hall  (N.  Y.),  262;  McNaugh- 
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authority  but  by  means  of  an  instrument  having  no  seal. 
Nor  is  the  most  direct  authority  wanting  on  the  proposi- 
tion. For  instance,  where  an  appeal  bond,  given  in  a  judicial 
proceeding,  was  defectively  executed  by  the  corporation  appel- 
lant, by  reason  of  the  failure  to  affix  its  seal,  yet  the  corpora- 
tion, through  its  counsel,  prosecuted  the  appeal  for  two  years, 
and  this  was  held  a  ratification  of  the  defective  execution  of 
the  bond.* 

§  5296.  Theory  that  a  Ratification  cannot  Cure  the  Fail- 
ure to  Afllx  the  Corporate  Seal. —  In  an  old  case  in  Missouri, 
where  the  authority  relied  upon  was  Shepherd's  Touchstone,^ 
the  Supreme  Court  of  Missouri  take  the  distinction  between 
the  ratification  by  a  corporation  of  a  want  of  precedent  author- 
ity, and  this  ratification  of  a  want  of  formality  in  executing 
a  power,  which  formality  is  required  by  law, — reasoning  that, 
while  a  corporation  may  cure,  by  its  ratification,  a  deed  form- 
ally executed  in  its  name,  but  without  authority  of  its  offi- 
cers who  have  executed  it, — yet  if  it  authorizes  them  to 
execute  a  deed,  and  they  execute  it  without  the  formality  of 
using  the  common  seal  of  the  corporation,  but  use  some- 
thing else  in  lieu  of  such  seal,  the  informality  cannot 
be  cured  by  the  subsequent  act  of  the  directors.'  In  view 
of  what  has  preceded,  it  is  believed  that  this  decision  does 
not  express  the  modern  law.  According  to  the  reasoning 
of  a  later  decision  in  the  same  State,  the  informal  achnowl- 
edgment  of  a  deed  may  be  validated  by  a  subsequent 
acquiescence  on  the  part  of  the  directors,  and  stockholders,  in 
like  manner  as  the  want  of  a  precedent  authority  to  execute 
the  deed.*     The  same  court,  where  an  appeal  bond  was  exe- 

'  Campbell t). Pope, 96 Mo. 468 ;  8. c.  the  author  are  that  "a  corporation 

10  S.  E.  Eep.  187.     It  should  not  es-  may  seal  a  deed  by  any  other  seal  than 

cape  attention  that  the  court  reasoned  their  common  seal,  and  the  deed  is 

that  a  precedent  resolution  of  the  di-  never  the  worse." 
rectors  would  dispense  with  the  ne-  '  Perry  v.  Price,  1  Mo.  664 ;  s,  c.  14 

cessity  of  affixing  the  seal,  and  that  a  Am.  Dec.  316,  anno  1826. 
subsequent    ratification  would  have  ♦  Chouteau  v.  Allen,  70  Mo.  290, 

the  same  effect.  325.    But  the  acknowledgment  was  a 

'  Shep.  Touch.  57.    The  words  of  statutory  acknowledgment,  and  it  did 
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cuted  without  the  use  of  the  corporate  seal,  found  that  the  act  of 
the  president  of  the  corporation  in  so  executing  it  had  been 
ratified,  by  the  subsequent  prosecution  of  the  appeal.'  The 
true  theory  of  the  ratification  by  a  corporation  of  an  instru- 
ment defectively  executed,  is  believed  to  be,  that  it  will  have 
the  same  effect,  and  no  greater,  than  a  ratification  by  an 
individual  of  such  an  instrument  would  have.  It  will  not,  of 
course,  raise  an  unsealed  instrument  to  the  digJiity  of  a  spe- 
ciality; though,  just  as  in  the  case  of  an  individual,  where  the 
party  intended  to  convey  or  mortgage  by  deed  under  seal,  but 
failed  through  mistake  to  do  so,  a  court  of  equity  will  compel 
the  corporation  to  do,  what  in  conscience  it  is  bound  to  do, — 
rectify  its  mistake  and  deliver  a  good  deed  to  the  other  party .^ 

§  5297.  State  of  tlie  English  Law  as  to  Ratification  by 
Corporations  of  Informally  Executed  Contracts.  —  What  will 
amount  to  a  ratification  by  the  corporation  of  a  contract  not  under 
seal  is  a  point  upon  which  the  English  authorities  are  very  unsatis- 
factory, if  not  contradictory.  Sir  Nathaniel  Lindley,  in  his  approved 
work  upon  partnership,  says:  "A  distinction  was  at  one  time  sup- 
posed to  exist  between  executed  and  executory  contracts;  but  except 
where  the  equitable  doctrines  of  part  performance  are  applicable,  a 
corporation  is  no  more  bound  by  a  contract  not  under  its  seal  of 
which  it  has  had  the  benefit,  than  it  is  by  a  similar  contract  which 
has  not  been  acted  upon  by  either  party."'    It  is  difficult  to  under- 

not  appear  that  the  deed  was  not  exe-  Thames    Haven     Co.,    3  Ex.    841; 

cuted  in  such  a  manner  as  to  be  a  Ranger  v.  Great  West  E.  Co.,  5  H.  L. 

deed  at  common  law.  Cas.  72.    Courts  of  equity,  even,  have 

'  Campbell  v.  Pope,  96  Mo.  468,  afforded  no    relief    in    such    cases. 

473.  Crompton  v.  Varna  Ey.  Co.,  L.  E.  7 

'  Ante,  ^  5052.  Ch.  562 ;  Kirk  v.  Bromley  Union,  2 

'  1  Lindley  on  Part.  (4th  ed.)  353;  Phil.    640;     Ambrose    v.    Dunmow 

citing  Hidderminister  v.  Hardwick,  Union,  9  Beav.  508 ;  Jackson  v.  North 

L.  E.  9  Ex.  15;   Ludlow  v.  Carlton,  "Wales,  13  Jur.  69;  Midland  &c.  E. 

BMees.  &  W.  815;    Paine  v.  Strand  Co.  v.  Johnson,  6  H.  L.  Cas.  798; 

Union,  8  Ad.  &  El.  (n.  s.)  326;  Lamp-  Leominster  Canal  Co.  v.  Shrewsbury 

rell  V.  Bellericay  Union,  3  Ex.  283;  &c.  Ey.  Co.,  3  Kay  &  J.  654;  Nixon 

Diggle  V.London  &c.  E.  Co.,  5  Ex.  v.  Taft  Vale   E.  Co.,  7    Hare,   136; 

442;  Homersham  v.  Wolverhampton  Gooday  v.  Colchester  &o.  E.  Co.,  15 

Water  Works  Co.,  6  Ex.  137;  Arnold  Eng.  L.  &  Eq.  596.     Compare  with 

V.  Poole,  4  Man.  &  G.  860;  Cope  v.  this  last   clause,  Williams  v.  Saint 
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stand  this  statement.  It  leaves  the  reader  to  conjecture  as  to  what 
class  of  executed  contracts  the  equitable  doctrines  of  part  perform- 
ance are  not  applicable.    This  point  is  not  made  at  all  clear  by  the 


George  Harbour  Co.,  2  Be  Gex  &  J. 
647 ;  Stanley  v.  Chester  &c.  B.  Co.,  9 
Sim.  264.  But  in  others,  where  the 
circumstances  appeared  to  be  such  as 
■would  induce  a  court  to  decree  specific 
performance  of  the  contract,  if  the 
parties  to  it  were  ordinary  individuals, 
the  court  has  held  the  corporation 
bound  by  the  agreement,  and  enforced 
it  against  or  in  favor  of  the  corpora- 
tion. Crook  V.  Seaford,  L.  E.  10  Eq. 
678;  g.  c.  L.  R.  6  Ch.  551;  London 
&c.  E.  Co.  V.  Winter,  Craig  &  P.  57 ; 
Lindsey  v.  Great  North.  Ry.  Co.,  10 
Hare,  575 ;  Laird  v.  Birkenhead  Ry. 
Co.,  Johns.  500;  Marshall  v.  Queens- 
borough,.!  Sim.  &  Stu.  520;  Max- 
well V.  Dulwich  Hospital,  cited  in  7 
Sim.  222 ;  Stevens'  Hospital  v.  Dyas, 
15  Ir.  Ch.  405;  Suart  v.  London 
<&c.  Ry.  Co.,  15  Beav.  513;  Great 
Northern  &c.  Ry.  Co.  v.  Manchester 
&c.  Ry.  Co.,  5  De  Gex  &  S.  138; 
s.  c.  10  Eng.  L.  &  Eq.  11;  Wilson 
V.  West  Hartlepool  &c.  R.  Co.,  2 
De  Gex,  J.  &  S.  475 ;  s.  c.  11  Jur. 
(N.  s.)  124;  34  L.  J.  (Ch.)  241;  13 
Week.  Rep.  361;  11  L.  T.  (n.  s.)  692; 
34  Beav.  187.  See  also  Wilniot  v. 
Coventry,  1  Younge  &  C.  (Ex.  Eq.) 
518.  Whether  a  corporation  suing 
upon  an  unsealed  contract  thereby  rati- 
fies it  by  matter  of  record,  so  that  the 
invalidity  of  the  contract  sued  upon 
cannot  be  urged  as  a  defense  to  the 
action,  is  a  matter  upon  which  the 
English  cases  are  not  clear.  It  is  ob- 
vious, however,  that  if  a  contract  is 
ratified  for  one  purpose  it  is  so  for 
all  purposes,  and  if  suing  upon  such 
a  contract  amounts  to  a  ratification, 
it  would  be  afterward  estopped  to 
deny  the  validity  of  the  contract.  In 
the  Fishmongers'  Co.  v.  Robertson, 


5  Man.  &  G.  131,  Tindal,  C.  J.,  de- 
livering the  judgment  of  the  court,  at 
page  193,  said:  "  The  question  there- 
fore becomes  this,  whether  in  the 
case  of  a  contract  executed  before 
action  brought,  where  it  appeared  that 
the  defendants  have  received  the 
whole  benefit  of  the  consideration  for 
which  they  bargained,  it  is  an  answer 
to  an  action  of  assumpsit  by  the  corpo- 
ration, that  the  corporation  itself  was 
not  originally  bound  by  such  contract, 
the  same  not  having  been  made  un- 
der their  common  seal.  Upon  the 
general  ground  of  reason  and  justice, 
no  such  answer  can  be  set  up.  The 
defendants  having  had  the  benefit  of 
the  performance  by  the  corporation 
of  the  several  stipulations  into  which 
they  entered,  have  received  the  con- 
sideration for  their  own  promise ;  such 
promise  by  them  is,  therefore,  not 
nudum  pactum."  In  another  place, 
page  912,  he  said :  "  Even  if  the  con- 
tract put  in  suit  by  the  corporation 
had  been,  on  their  part,  executory 
only,  not  executed,  we  feel  little  doubt 
but  that  their  suing  upon  the  contract 
would  amount  to  an  admission,  on 
record  by  them,  that  such  contract 
was  duly  entered  into  on  their  part, 
so  as  to  be  obligatory  on  themselves ; 
and  that  such  admission  on  the  rec- 
ord would  estop  them  from  setting 
up  as  an  objection,  in  a  cross-action, 
that  it  was  not  sealed  with  their  com- 
mon seal."  This  last  expression  of 
opinion,  though  obiter  the  facts  of  the 
case  in  which  it  is  found,  would  seem 
to  be  good  law.  It  has  not,  how- 
ever, found  favor  in  subsequent  cases. 
Lord  Campbell,  O.  J.,  disregarded  it 
in  Copper  Miners'  Co.  v.  Fox,  16 
Ad.  &  El.  (n.  s.)  229,  sajdng,  at  page 
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cases  cited  in  support  of  the  proposition,  and  it  is  safe  to  say  that 
upon  the  authority  of  Bank  of  Columbia  v.  Paterson's  Administra- 
tors,^ and  the  large  body  of  cases  approving  that  decision,  a  contrary 
conclusion  in  many  cases  cited  would  have  been,  reached  by  Ameri- 
can courts. 

§  5298.  Katification  by    Acquiescence   after    Knowledge. 

Acquiescence  for  a  considerable  time  by  a  corporation,  through 
its  efficient  agencies  and  the  body  of  its  stockholders,  in  a 
state  of  facts,  after  knowledge  or  after  such  a  length  of  time 
and  such  a  condition  of  circumstances  that  knowledge  is  to 
be  inferred, — will  operate  as  a  ratification.''  This  species  of 
ratification  rests  substantially  on  the  same  foundation  as  the 
equitable  doctrine  of  laches, — though,  where  the  decision  of 


238:  "It  would  only  give  a  remedy 
upon  the  contract  where  the  corpora- 
tion have  deemed  it  for  their  advan- 
tage to  enfowie  it  by  action,  the  other 
side  being  left  without  remedy  where 
the  corporation  wish  entirely  to  break 
and  abandon  it."  See  also  Kidder- 
minster V.  Hardwick,  L.  E.  9  Ex.  13. 
The  answer  to  this  is  that  the  re- 
quirement of  the  law  that  corporate 
contracts  shall  be  under  seal,  may 
properly  be  said  to  be  a  provision  for 
the  benefit  of  the  corporation ;  there- 
fore, in  cases  where  an  agreement 
under  seal  would  not  be  required 
between  private  persons,  the  corpo- 
ration is  entitled  to  waive  the  infor- 
mality. It  is  certainly  true  that  a 
company  may,  by  arrangement,  be 
made  defendants  to  an  action  for 
breach  of  an  agreement  between  the 
plaintiff  and  promoters  of  the  com- 
pany, entered  into  before  the  passage 
of  the  act  incorporating  the  company. 
Williams  v.  St.  George  Harbour  Co., 
2  De  Gex  &  J.  547.  So,  if  a  company 
in  an  action  by  the  assignee  of  cer- 
tain debentures,  originally  invalid 
because  of  the  circumstances  of  their 
issue,  with  knowledge  of  such  cir- 
4012 


cumstances,  allow  judgment  to  pass 
against  it,  the  company  cannot  after- 
ward dispute  the  validity  of  the 
claim.  Hulett's  case,  2  Johns.  &  H. 
306,  313. 

'  7Cranch(U.  S.),  299. 

»  Perkins  v.  Portland  &c.  E.  Co.,  47 
Me.  573 ;  g.  c.  74  Am.  Dec.  507 ;  Watt's 
Appeal,  78  Pa.  St.  370;  Thompson 
V.  Lambert,  44  Iowa,  239 ;  Tyrell  v. 
Cairo  &c.  E.  Co.,  7  Mo.  App.  294 ;  Kit- 
chen V.  St.  Louis  &c.  E.  Co.,  69  Mo. 
224 ;  Gregory  v.  Patchett,  33  Beav.  595 ; 
Evans  v.  Smallcombe,  L.  E.  3  H.  L. 
249 ;  Holmes  v.  Willard,  125  N.  Y.  75 ; 
s.  c.  25  N.  E.  Eep.  1083 ;  Sherman  Cen- 
ter Town  Co.  V.  Swigart,  43  Kan.  292; 
s.  c.  19  Am.  St.  Eep.  137;  23  Pac. 
Eep.  569.  What  amounts  to  an  ac- 
quiescence on  the  part  of  the  direct- 
ors of  an  insurance  company  in  the 
pledge  of  the  stock  of  the  company  to 
secure  a  promissory  note,  such  as  will 
amount  to  a  ratification:  Bezou  v. 
Pike,  23  La.  An.  788.  Passive  acqui- 
escence of  corporate  trustees  in  a  decla- 
ration or  statement,  how  far  binding  on 
corporation:  Williams  v.  Christian 
Female  College,  29  Mo.  250;  s.  c.  77 
Am.  Dec.  569, 
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the  question  arises  in  a  court  of  law,  a  ratification  will  be  held 
to  have  taken  place  in  consequence  of  acquiescence,  as  well  as 
in  a  court  of  equity.  It  is  a  well-settled  principle  in  the  law  of 
agency  that  a  principal  may  ratify  the  unauthorized  acts  of 
his  agent  by  acquiescence,  or  even  by  silence,  after  being  fully 
informed  of  the  facts  and  circumstances  attending  the  unau- 
thorized act.^  This  species  of  ratification  rests  on  the  princi- 
ple of  equitable  estoppel,  the  just  conception  being  that  one 
man,  though  innocent,  ought  not  to  allow  another  innocent 
man  to  rest  in  the  belief  that  a  voidable  engagement  is  valid 
until  the  latter  has  changed  his  position.  It  also  rests  on  the 
moral  consideration  that  the  former,  after  allowing  the  hopes 
of  the  latter  to  be  raised  for  a  considerable  length  of  time,  in 
respect  of  whatever  benefits  may  accrue  or  may  have  accrued 
from  the  engagement,  ought  not  to  be  allowed  to  disappoint 
those  hopes.  The  rule,  therefore,  is  that  where  the  agents  of 
a  corporation  exceed  their  powers,  their  principal  must,  as  in 
the  case  of  a  natural  person,  disaffirm  promptly,^  or  at  least 
within  a  reasonable  time,  having  regard  to  the  circumstances 
of  each  case.*  This  rule  applies  where  the  principal  is  a  cor- 
poration, provided  the  unauthorized  acts  of  the  agent  are 
within  the  powers  of  the  corporation.*     When,  therefore,  the 

1  Story  on  Agency,  §  255;  Whar-  Hall  v.  Vanness,  49  Pa.  St.  457,  464; 
ton  on  Agency,  §  86;  Oourcier  v.  Pitts  ».  Shubert,  11  La.  286;  s.  c.  30 
Bitter,  4  Wash.  (U.  S.)  549;  Lee  v.  Am.  Dec.  718;  Bonneau  v.  Poy- 
Pontaine,  10  Ala.  755;  s.  c.  44  Am.  dras,  2  Bob.  (La.)  1,  20;  Lartigue  d. 
Dec.  505;  Owsley ti.Woolbopter,  14  Ga.  Peet,  5  Eob.  (La.)  91;  Guimbillot  v. 
124;  Lewis  v.  Commissioners,  12  Kan.  Abat,  6  Eob.  (La.)  284. 
186, 21T ;  Amory  v.  Hamilton,  17  Mass.  ^  pggf^  ^  5299. 
103,  109 ;  Maddux  v.  Bevan,  39  Md.  «  Post,  5§  5300,  5301. 
485;  Hazard  v.  Spears,  2  Abb.  App.  '  Gordon  tj.  Preston,  1  Watts  (Pa.), 
Dec.  (JSr.Y.)  353;  s.c.  4  Keyes(N.Y.),  385;  s.  c.  26  Am.  Dec.  75;  Hoyt  v. 
469;  Reese  v.  Medlock,  27  Tex.  120;  Thompson,  19  N.  Y.  207,  218;  Shel- 
s.  c.  84  Am.  Dec.  611 ;  Curry  v.  Hale,  don  Hat-Blocking  Co.  v.  Eickemeyer 
15  W.  Va.  867;  Philadelphia  &c.  E.  Hat-Blocking  Machine  Co.,  90  N.  Y. 
Co.  V.  Cowell,  28  Pa.  St.  329;  s.  c.  70  607;  s.  c.  64  How.  Pr.  (N.  Y.)  467; 
Am.  Dec.  128 ;  Haggerty  v.  Juday,  58  Despatch  Line  v.  Bellamy,  12  N.  H. 
Ind.  154,  158 ;  Massey  v.  Insurance  205 ;  s.  c.  37  Am.  Dec.  203 ;  Cunning- 
Co.,  3  Phila.  (Pa.)  202;  London  &c.  ham  ti.  Massena  Springs  &c.  R.  Co., 
Society  v.  Hagerstown  Bank,  36  63  Hun  (N.  Y.),  439;  s.  c.44  N.  Y.  St. 
Pa.  St.  498,  508;  s.  c.  78  Am.  Dec.  390;  Eep.  723 ;  18  N.  Y,  Supp.  600 ;  Story 
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retiring  president  of  a  railroad  company  made  a  pledge  of  cer- 
tain bonds  of  the  company  to  secure  what  purported  to  be  a 
debt  of  the  company,  and  there  was  a  record  of  this  transac- 
tion among  the  archives  of  the  company,  and  the  company, 
for  more  than  six  years  did  no  act  expressive  of  a  dissent,  — 
it  was  held  that  the  transaction  had  been  ratified  by  the  cor- 
poration, that  is,  by  the  component  elements  of  the  corpo- 
ration, the  stockholders}  So,  if  the  president  of  a  corporation 
executes,  in  its  behalf  and  within  the  scope  of  its  charter,  a 
contract  which  requires  the  concurrence  of  the  board  of  direct- 
ors, and  the  board,  knowing  that  he  has  done  so,  does  not  dis- 
sent within  a  reasonable  time,  it  will  be  presumed  to  have 
ratified  his  act.^  And  where  a  director  of  a  railroad  company, 
who  was  its  agent  for  that  purpose,  employed  an  attorney,  and 
authorized  him  to  employ  local  counsel,  to  attend  to  a  suit  in 
which  the  company  was  interested,  it  was  held  that  the  report 
of  the  original  attorney,  of  his  employment  of  the  local  coun- 
sel, to  the  director,  was  legal  notice  to  the  corporation,  and 
that  the  continued  silence  of  the  director  amounted,  in  law, 
to  a  ratification  by  him,  and  through  him  by  the  corporation, 
of  the  action  of  the  original  attorney  in  the  premises.^ 

§  5299.  Ratification  by  Failing  to  Disavow  Promptly 
after  Knowledge.  —  There  is  a  collection  of  authority  in  sup- 
port of  the  rule  that  where  an  agent  has  done  an  act  not 
authorized  by  his  principal,  if  the  principal  would  disaffirm 
he  must  act  at  once  upon  obtaining  knowledge  of  the  unau- 
thorized act.*     This  seems  to  be  the  rule  of  the  civil  law;  for 

V.  Furman,  25  N.  Y.  214;  Lee  v.  Pitts-  acquiescence,  in  23  Am.  &  Eng.  Corp. 

burgh  &c.  Co.,  66  How.  Pr.  (N.  Y.)  Cas.  627  n- 633  re. 
373;  Campbell  v.  Pope,  96  Mo.  468;  »  Chouteau  v.  Allen,  70  Mo.  290, 

g.  c.  10  S.  W.  Bep.  187 ;  Pittsburgh  328. 

&c.  R.  Co.  V.  Woolley,  12  Bush  (Ky.},  '  Pittsburgh  &c.  R.  Co.  v.  Keokuk 

451;  Augusta  &c.  R.  Co.  v.  Kittel,  52  &c.  Co.,  131  U.  S.  371. 
Fed.  Rep.  63 ;  Pittsburgh  &c.  R.  Co.  '  Pittsburgh  &c.  R.  Co.  v.  Woolley, 

V.  Keokuk  &c.   Co.,  131  U.  S.   371;  12  Bush  (Ky),  451. 
Chouteau  v.  Allen,  70  Mo.  290,  328.  *  Johnston  v.  Berry,  3   111.   App. 

There  is  a  collection  of  English  and  256,  259,  and  cases  cited ;  Meister  v, 

American  decisions  on  ratification  by  Cleveland  Dryer  Co.,  11  111.  App.  227, 
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the  Supreme  Court  of  Louisiana,  in  an  opinion  given  by  Mr. 
Justice  Martin,  who  was  eminent  for  his  learning  as  a  civilian 
as  well  as  for  his  learning  in  the  principles  of  the  common 
law,  said :  "  No  principle  is  better  settled  than  that  he  who 
is  notified  that  a  contract  has  been  made  for  him,  and  subject 
to  his  ratification,  by  a  person  who  pretended  to  have  author- 
ity for  that  purpose,  is  presumed  to  ratify  it,  unless,  imme- 
diately on  being  informed  thereof,  he  repudiates  it."'  There 
are  many  judicial  expressions  to  the  effect  that  a  ratification 
by  a  corporation  may  be  inferred  from  its  failure  promptly  to 
disavow  an  unauthorized  act,  after  a  knowledge  of  the  act 
comes  to  its  proper  agents.^  To  give  a  pointed  illustration  of 
the  text,  a  case  may  be  referred  to  in  which  the  president  of  a 
corporation  assumed  to  execute  a  mortgage  of  its  property,  for 
money  loaned  to  the  corporation,  without  the  authority  of  the 
directors;  but,  as  the.  directors  allowed  him  to  manage  the 
affairs  of  the  corporation  without  supervision,  and  as  they 
failed  promptly  to  disafiirm  his  action  -after  learning  of  the 
loan  and  mortgage,  and  were  otherwise  guilty  of  laches,  —  it 
was  held  that  it  had  become  the  act  of  the  corporation  by 
ratification  and  adoption.* 

§  5300.  Batification  by  Failing  to  Dissent  within  a  Bea- 
sonable  Time.  —  While  it  is  often  said  that  a  ratification  will 
take  place  by  failing  to  disavow  promptly  after  the  knowledge 
of  the  unauthorized  act  has  come  home  to  ihe  board  of  directors 

and  cases  cited ;  Pitts  v.  Shubert,  11  30  Am.  Dec.  718,  citing  civil  law  au- 

La.  286 ;  s.  c.  30  Am.  Dec.  718 ;  Keh-  thorities. 

lor  V.  Kemble,  26  La.  An.  713;  Foster  '  First  Nat.  Bank  v.  Fricke,  75  Mo. 

V.  Eockwell,  104  Mass.  167 ;  Crane  v.  178,  184 ;  s.  c.  42  Am.  Eep.  397.    See 

Bedwell,  25  Miss.  507 ;  Bredin  v.  Du-  also  Story  v.  Furman,  25  N.  Y.  214 ; 

barry,  14  Serg.   &  E.  (Pa.)  27,   30 ;  Augiista  &c.  E.  Co.  v.  Kittel,  52  Fed. 

Ke'.sey  v.  National  Bank,  69  Pa.  St.  Eep.  63 ;  Christian  v.  Jordan,  29  Mo. 

426;   Williams  v.   Storm,    6    Coldw  68;  Kelseyr.  National  Bank,  69  Pa.  St. 

(Tenn.)  203 ;  Fort  v.  Coker,  11  Heisk.  426;  Bredin  v.  Dubarry,  14  Serg.  &  E. 

(Tenn.)  579;    Hart  v.  Dixon,  5  Lea  (Pa.)  27,   30;   Gordon  v.  Preston,  1 

(Tenn.),  336 ;  McGeogli  v.  Hooker,  11  "Watts  (Pa.),  385 ;  s.  c.  26  Am.  Dec.  75 ; 

111.  App.  655;  Story  v.  Furman,  25  Bank  v.  Eeed,  1  "Watts  &  S.  (Pa.)  101. 
N.  Y.  214,  »  Augusta  &c.  E.  Co.  v.  Kittel,  52 

1  Pitts  V.  Shubert,  11  La.  286;  «.  c.  Fed.  Eep.  63. 
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or  other  body  capable  of  affirming  or  disaffirming, —  yet  what 
will  be  a  prompt  disaffirmance  must  be  left  to  be  determined 
by  the  circumstances  of  each  particular  case;  and  it  is  clear  that 
it  cannot  be  laid  down,  as  a  hard-and-fast  rule,  that  the  law 
requires  a  prompt  disaffirmance  in  all  cases.  Many  corpora- 
tions are  large  and  unwieldy  bodies,  and  circumstances  may 
prevent  a  prompt  consultation  and  exchange  of  views.  The 
word  "promptly,"  as  used  in  these  decisions,  should  there- 
fore be  read  as  meaning  within  a  reasonable  time  after  acquir- 
ing knowledge  of  the  unauthorized  act.  This  is  the  principle 
upon  which  the  courts  have  generally  settled  when  dealing 
with  the  subject  of  the  ratification  by  a  principal  of  the  un- 
authorized act  of  his  agent,  without  special  reference  to  the 
question  whether  the  principal  is  a  natural  person  or  a  cor- 
poration.^ In  a  leading  case,  dealing  with  the  analogous 
question  of  laches,  it  is  said  by  Mr.  Justice  Miller  that  "  the 
authorities  to  the  point  of  the  necessity  of  the  exercise  of  the 
right  of  rescinding  or  avoiding  a  contract  or  transaction  as 
soon  as  it  may  be  reasonably  done,  after  the  party,  with  whom 
that  right  is  optional,  is  aware  of  the  facts  which  give  him 
that   option,    are   numerous.'"'     And   the    courts    constantly 

'  Prince  v.  Clark,   1  Barn.  &   C.  And  see  Miller  v.  Excelsior  Stone  Co., 

186;    Mobile  &c.   E.   Co.  v.  Jay,  65  1  111.  App.  273. 

Ala.  113 ;  Williams  v.  Merritt,  28  111.  ^  Twin-Lick  Oil  Co.  v.  Marbury, 
623;  McDermid  v.  Cotton,  2  111.  91  U.  S.  587, 5!)2.  The  learned  justice 
App.  297;  McGeogh  v.  Hooker,  11  cited  the  following  as  "  the  more  im- 
111.  App.  649;  Pratt  v.  Putnam,  13  portant  cases  supporting  this  doc- 
Mass.  361,  363;  Brigham  v.  Peters,  trine":  Badger  v.  Badger,  2  Wall. 
1  Gray  (Mass.),  139,  147;  Meyer  o.  (U.  S.)  87;  Harwood  v.  Railroad  Co., 
Morgan,  51  Miss.  21;  s.  c.  24  Am.  17  Wall.  (U.  S.)  78;  Marsh  v.  Whit- 
Eep.  617;  Wright  v.  Boynton,  37  more,  21  Wall.  (U.  S.)  178;  Vigers 
N.  H.  9;  3.  c.  72  Am.  Dec.  319;  v.  Pike,  8  Clark  &  Fin.  562,  650; 
Cairnes  i;.  Bleecker,  12  Johns.  (N.  Y.)  Wentworth  v.  Lloyd,  32  Beav.  467; 
300;  Vianna{).  Barclay,  3  Cow.  (N.Y.)  Follansbe  v.  Kilbreth,  17  111.  522; 
281 ;  Walker  v.  Walker,  7  Baxt.  »•  c  65  Am.  Dec.  691.  See  also  Gold 
(Tenn.)  260;  Saveland  v.  Green,  40  Mining  Co.  «.  National  Bank,  96  U.  S. 
Wis.  431;  Norris  v.  Cook,  1  Curt.  640;  Law  v.  Cross,  1  Black  (U.  S.), 
(U.  S.)  464;  Abbe  v.  Rood,  6  Me-  533;  Indianapolis  Rolling  Mill  «.  St. 
Lean  (U.  S.),  106;  Law  ».  Cross,  Louis  &c.  Railroad,  120  U.  S.  256, 
1  Black  (U.  S.),  533;  Gold  Mining  260;  Pittsburgh  &c.  R.  Co.  w.  Keokuk 
Co.  V.  National  Bank,  96  U.  S.  640.  &c.  Co.,  131  U.  S.  371. 
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apply  the  same  doctrine  in  the  case  of  corporations.^  Thus, 
it  has  been  held  that  if  the  directors  of  a  bank  for  two  months, 
and  up  to  the  time  of  its  failure,  do  nothing  to  repudiate  an 
unauthorized  act  of  the  president,  who  has  assumed  therein 
to  act  as  the  bank's  agent,  the  rule  of  acquiescence  by  silence 
makes  the  case  the  same  as  though  the  president  had  acted 
under  authority.^ 

§  5301.  What  is  a  Reasonable  Time  Generally  a  Question 
of  Fact.  —  The  question  whether  a  principal  has  ratified  the 
unauthorized  act  of  his  agent,  or  whether  a  person  has  ratified 
or  accepted  the  act  of  one  who  has  assumed,  without  authority, 
to  act  as  his  agent,  is  generally  a  question  of  fact  for  a  jury,  or 
for  the  chancellor  in  an  equity  case,  to  be  determined  upon  a 
view  of  all  the  circumstances  of  the  case.'  But  in  many  cases 
the  act  of  ratification  will  be  of  such  an  unequivocal  character 
that  the  question  may  be  decided  as  a  mere  question  of  law, — 
as  where  the  principal,  with  full  knowledge,  accepts  the  fruits  of 
the  misconduct  of  his  agent.^  Where,  however,  the  evidence 
which  speaks  upon  the  subject  whether  the  principal  received 
the  fruits  of  the  unauthorized  act  of  the  agent,  with  full  knowl- 
edge of  all  the  circumstances,  is  equivocal,  the  question  whether 
there  has  been  a  ratification  ought,  in  a  case  at  law,  to  be  sub- 
mitted to  the  jury,  under  proper  instructions  as  to  the  law.^ 
In  a  case  where  it  is  sought  to  establish  a  ratification  by  prov- 
ing that  the  money  which  was  the  consideration  of  the  unau- 
thorized contract  was  paid  over  by  the  agent  to  the  principal 
and  retained  by  the  latter,  the  jury  should  be  required  to  find 
that  the  principal  knew  on  what  account  the  money  was  paid 

1  Indianapolis  Rolling  Mill  v.  St.  Murdock,  62  Mo.  70,  77.  Compare 
Louis  &c.  Eailroad,  120  U.  S.  256;  German  Bank  v.  Dunn,  62  Mo.  79; 
Pittsburgh  &c.  R.  Co.  v.  Keokuk  &c.  Commercial  &c.  Bank  v.  Jones,  18 
Bridge  Co.,  131  U.  S.  371.  Tex.  811. 

2  Raymond  v.  Palmer,  41  La.  An.  *  Crooker  v.  Appleton,  25  Me.  131 ; 
425 ;  s.  c.  17  Am.  St.  Rep.  398.  Bryant  v.  Moore,  26  Me.  84 ;  g.  c.  45 

5  Middleton  v.  Kansas  City  &c.  R,     Am.  Dec.  96,  ante,  §  5258 ;  post,  §  5303. 
Co.,  62  Mo.  579 ;  Fisher  v.  Stevens,  16  '  Hortons  v.  Townea,  6  Leigh  (Va.), 

111.  397;  McDermid  v.  Cotton,  2  111.      47. 
App.  297;    Iron  Mountain  Bank  v. 
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to  him,  and  also  that  he  knew  the  terms  of  the  contract  on 
which  the  money  was  received.^ 

§  5302.  Middle  Doctrine  that  Silence  after  Enowledg'e  is 
Merely  Presumptive  Evidence  of  Ratification.  —  This  con- 
.  ducts  us  to  what  may  be  called  the  middle  doctrine,  and  one 
more  suited  to  the  case  of  corporations  aggregate,  which  is, 
that  silence  for  a  considerable  time,  after  knowledge,  is  pre- 
sumptive evidence  of  ratification,  —  which  means  evidence 
from  which  a  jury  or  a  chancellor  will  be  authorized  to  infer 
that  there  has  been  a  ratification,  unless  the  conclusion  is 
overturned  by  the  circumstances.  "  Under  particular  circum- 
stances, the  silence  of  the  principal  for  a  very  few  days,  after 
he  is  advised  of  an  act  done  by  his  agent,  may  amount  to 
strong  presumptive  evidence  of  ratification,  especially  where 
such  silence  has  a  tendency  to  mislead  the  opposite  party."  ^ 
Where,  however,  a  sovereign  State  is  the  principal,  acts  and 
omissions  which  in  the  case  of  an  individual  would  be  suffi- 
cient to  authorize  the  presumption,  will  not  be  held  so;'  be- 
cause laches  are  not,  in  general,  imputable  to  the  sovereign. 

§  5303.  Beceivingr  and  Betaining'  the  Benefit  of  the 
Unauthorized  Act  after  Knowledge. -^  A  leading  principle 
in  the  law  relating  to  this  subject  is,  that  where  a  contract  is 
made  by  one  assuming  to  act  in  behalf  of  a  corporation,  and 
for  a  purpose  authorized  by  its  charter,  and  the  corporation, 
after  knowledge  of  the  facts  attending  the  transaction  is  brought 
home  to  its  proper  officers,  receives  and  retains  the  benefit  of 
it  without  objection,  it  thereby  ratifies  the  unauthorized  act 
and  estops  itself  from  repudiating  it.  The  reason  is,  that  it 
must  exercise  its  option  of  affirming  or  disaffirming,  in  whole, 
and  not  in  part;  that  it  cannot  disaffirm  so  much  of  the  unau- 

*  Pennsylvania  &c.  E.  Co.  v.  Band-  lory  v.  Mallory  Wheeler  Co.,  61  Conn, 

ridge,  8  Gill  &  J.  (Md.)  248,  311 ;  «.  c.  131 ;  s.  c.  23  Atl.  Eep.  708 ;  11  Eail.  & 

29  Am.  Dec.   543.    What  delay  has  Corp.  L.  J.  169  (.seven  months). 
been  held  unreasonable:  Indianapolis  '  Delafield  v.  State,  2  Hill  (N.  Y.), 

KoUing  Mill  Co.  v.  St.  Louis  &c.  E.  159;  s.  c.  26  Wend.  (N.  Y.)  192. 
Co.,  120  U.  S.  256  (six  months) ;  Mai-  '  Ibid. 
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thorized  act  as  is  onerous,  while  retaining  so  much  of  it  as  la 
beneficial;  that  it  cannot  keep  the  advantage,  while  repudiat- 
ing the  burden;  that  it  cannot  disaffirm  the  contract,  while 
keeping  the  consideration}.  The  justice  of  this  principle  is  so 
obvious  that  a  discussion  of  the  reasons  on  which  it  is  founded 
would  be  superfluous.  It  is  upon  this  principle  that  the 
courts  frequently  hold  corporations  bound  to  perform  the 
engagements,  made  in  their  behalf  by  their  promoters,  before 
their  organization  has  been  effected,  and  before  their  corporate 
existence  has  begun.^     It  should  be  added  that  this  principle 


^  Gold  Mining  Co.  v.  National 
Bank,  96  U.  S.  640;  Pittsburgh  &c. 
E.  Co.  V.  Keokuk  &c.  Bridge  Co.,  131 
U.  S.  371 ;  Zabriskie  v.  Cleveland  &c. 
E.  Co.,  23  How.  (U.  S.)  381 ;  Hitch- 
cock V.  Barrett,  50  Fed.  Eep.  653; 
Schurr  v.  New  York  &c.  Co.,  41  N.  Y. 
St.  Eep.  90;  s.  c.  16  N.  Y.  Supp.  210; 
Smith  V.  Martin  Anti-Fire  Car  Heater, 
12  Rail.  &  Corp.  L.  J.  55;  s.  c.  45 
N.  Y.  St.  Eep.  26 ;  19  N.  Y.  Supp.  285 ; 
Pixley  V.  Western  Pacific  E.  Co.,  33 
Cal.  183;  s.  c.  91  Am.  Dec.  623,  634; 
Foulke  V.  San  Diego  &c.  E.  Co.,  51 
Cal.  365,  367 ;  Cincinnati  v.  Cameron, 
33  Ohio  St.  336,  364;  San  Francisco 
Gas  Co.  V.  San  Francisco,  9  Cal.  453 ; 
Argenti  v.  San  Francisco,  16  Cal.  255, 
265;  Fraylor  v.  Sonora  Mining  Co., 
17  Cal.  594;  Eoseborough  v.  Shasta 
Eiver  Canal  Co.,  22  Cal.  556 ;  Allen  v. 
Citizens'  Steam  Nav.  Co.,  22  Cal.  28; 
Witter  V.  Grand  Eapids  Flouring 
Mill  Co.,  78  Wis.  543;  g.  c.  9  Kail.  & 
Corp.  L.  J.  236;  47  N.  W.  Eep.  729; 
Goldbeck  v.  Kensington  Nat.  Bank, 
(Pa.  C.  P.)  48  Phila.  Leg.  Int.  76; 
s.  c.  affirmed,  147  Pa.  St.  267;  23  Atl. 
Eep.  565 ;  Despatch  Line  v.  Bellamy, 
12  N.  H.  205;  s.  c.  37  Am.  Dec.  203; 
Brown  v.  Wright,  25  Mo.  App.  54; 
Merchants'  Union  Barb  Wire  Co.  v. 
Eice,  70  Iowa,  14;  Moss  v.  Eossie 
Lead  Mining  Co.,  5  Hill  (N.  Y.),  137; 
Planters'  Bank  v.  Sharp,  4  Smedes  & 


M.  (Miss.)  75;  «.  c.  43  Am.  Dec.  470; 
Low  V.  Connecticut  &c.  E.  Co.,  45 
N.  H.  370 ;  Episcopal  Charitable  So- 
ciety V.  Episcopal  Church,  1  Pick. 
(Mass.)  372;  Bank  of  Columbia  ■». 
Patterson,  7  Cranch  (U.  S.),  299; 
Eandall  v.  Van  Vechten,  19  Johns. 
(N.  Y.)  60;  s.  c.  10  Am.  Dec.  193; 
Humphrey  v.  Patron's  Mercantile 
Asso.,  50  Iowa,  607;  Texas  Western 
E.  Co.  V.  Gentry,  69  Tex.  625 ;  Union 
Hardware  Co.  v.  Plume  &c.  Man.  Co., 
58  Conn.  219 ;  Jourdan  v.  Long  Island 
E.  Co.,  115  N.  Y.  380;  s.  c.  22  N.  E. 
Eep.  153 ;  Merchants'  Bank  v.  Central 
Bank,  1  Ga.  418 ;  s.  c.  44  Am.  Dec.  665 ; 
Utica  Insurance  Co.  v.  Bloodgood,  4 
Wend.  (N.  Y.)  652;  Merchants'  Bank 
V.  Bank  of  Columbia,  5  Wheat.  (U.  S.) 
326,  334 ;  Utica  Insurance  Co.  v.  Kip, 
8  Cow.  (N.  Y.)  20,  25;  Frankfort  &c. 
Tump.  Co.  V.  Churchill,  6  T.  B.  Mon. 
(Ky.)  427;  s.  c.  17  Am.  Dec.  159; 
Simis  V.  Davidson,  54  N.  Y.  Super. 
235 ;  Hughes  v.  First  Nat.  Bank,  110 
Pa.  St.  428. 

*  Ante,  §§  484,  490.  Thus,  where, 
after  the  charter,  and  before  the  organ- 
ization, of  a  corporation,  services  are 
rendered  which  are  necessary  to  com- 
plete that  organization,  and  after  it 
has  been  perfected  the  corporation 
elects  to  take  the  benefit  of  such  ser- 
vices, knowing  that  they  were  ren- 
dered with  the  understanding  hatt 
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validates  the  ultra  vires  contracts  of  corporations,  in  cases  too 
numerous  to  be  cited  here.^  The  knowledge  here  spoken  of 
is  a  knowledge  of  the  facts:  if  a  body,  capable  of  disaffirming, 
acquiesces  after  full  knowledge  of  the  material  facts,  their  rati- 
fication will  bind  the  corporation,  although  they  may  have 
proceeded  in  ignorance  of  the  legal  effect  of  such  facts.^  The 
meaning  is  that,  here,  as  in  other  cases,  ignorance  of  the  law 
will  not  enable  the  corporation  to  escape  the  legal  consequences 
of  its  acts,  or  of  the  acts  of  those  through  whom  it  exercises 
its  powers. 

§  5304.  Illustrations  of  This  Principle.  —  Applying  this  prin- 
ciple, it  has  been  held  that,  where  a  person  is  employed,  by  one 
assuming  to  act  in  behalf  of  a  corporation,  to  render  services  for  it, 
and  he  renders  such  services  with  the  knowledge  of  and  without 
objection  on  the  part  of  its  oflBcers,  the  corporation  will  be  held  to 
have  ratified  the  employment,  and  will  be  bound  to  pay  for  the  ser- 
vices.' So,  where  a  corporation  has  been  made  the  agent  to  sell  the 
goods  of  another  party,  and  has  made  such  sales  and  received  the 
proceeds,  it  cannot  defend  an  action  for  the  contract  price  of 
the  goods,  on  the  ground  that  the  contract  was  ultra  vires.*  So, 
where  property  was  purchased  for  a  corporation  by  two  of  its  ofEcers, 
who  gave  several  notes  in  the  corporate  name  for  the  purchase- 
money,  and  afterwards  the  property  was  claimed  by  the  corporation 
and  converted  to  its  own  use,  this  amounted  to  a  ratification  of  what 
the  officers  had  done,  and  even  if  the  notes  were  originally  given 
without  authority,  the  corporation  was  liable  upon  them.'  So,  where 
a  debt  due  a  corporation  was  settled  between  the  debtor  and  a  com- 
mittee of  its  directors,  and  the  corporation  received  a  check  for  the 
amount  agreed  upon  in  the  settlement,  which  its  officers  must  have 
known  was  received  under  the  settlement,  it  was  held  that  the  cor- 
poration had  ratified  the  settlement."    A  very  common  illustration 

compensation  was  to  be  made,  it  will  64;  Fiater  v.  La  Rue,  15  Barb.  (N.  Y.) 

be  held  liable  to  pay  for  the  services,  323. 

upon  the  ground  that  it  must  take  the  *  Union  Hardware  Co.  v.  Plume 

burden   with   the   benefit.    Low   v.  &c.  Man.  Co.,  58  Conn.  219. 
Connecticut  &c.  E.  Co.,  45  N.  H.  370.  '  Moss  v.  Eossie  Lead  Mining  Co., 

1  Post,  5  6015,  et  seg.  5  Hill  (N.  Y.),  137. 

"  Kelley  v.  Newburyport  &c.  Horse  '  Merchants'    Union    Barb    Wire 

R.  Co.,  141  Mass.  496.  Co.   v.  Rice,   70  Iowa,   14;  «.  c.  29 

"  Brown  v.  Wright,  25  Mo.  App.  N.  W.  Eep.  784. 
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of  the  principle  arises  in  the  case  where  an  officer  of  a  corporation 
assunaes  to  execute  a  mortgage  on  its  property,  in  order  to  raise 
money  for  its  benefit,  and  he  is  not  authorized  so  to  do  by  a  formal 
resolution  of  the  directors,  or  by  other  sufficient  corporate  act. 
Here,  in  the  absence  of  restrictive  or  prohibitory  legislation,  the 
corporation,  by  receiving  the  money  raised  by  the  loan  and  using  it 
for  its  corporate  purposes,  ratifies  the  mortgage/  So,  it  has  been 
held  that  a  corporation,  which  retains  the  benefit  of  a  transaction, 
by  which  its  directors,  in  conjunction  with  third  persons,  secured 
for  it  the  franchises  and  property  of  another  company  in  return  for 
its  stock,  cannot,  -while  condoning  the  acts  of  the  directors,  have 
the  stock  which  has  been  issued  to  such  third  persons,  canceled,  or 
their  rights  thereto  annulled,  on  the  ground  that  a  profit  was  made 
in  the  transaction  at  its  expense."  So,  where  a  subscription  to  the 
capital  stock  of  a  corporation  was  obtained  by  the  organizers  of 
the  corporation,  while  the  corporation  was  in  posse,  upon  certain 
conditions  with  reference  to  the  location  of  the  plank-road  which  the 
corporation  was  chartered  to  build,  and,  after  the  corporation  came 
into  existence,  two  of  its  directors  and  a  committee  for  managing 
its  affairs,  with  full  knowledge  of  these  conditions,  renewed  the 
assurances  to  the  subscriber,  in  a  writing  reciting  the  whole,  and 
the  corporation,  when  organized,  had  notice,  through  its  directors, 
of  these  terms  and  conditions,  and,  with  such  knowledge,  received 
payments  of  money  upon  the  subscription,  but  proceeded  thereafter 
to  violate  such  conditions,  —  it  was  held  that  a  court  of  equity 
would  enjoin  a  judgment  at  law,  obtained  by  the  corporation  for 
installments  due  on  the  subscription,  and  would  compel  it  to  restore 
to  the  subscriber  what  he  had  paid  under  the  agreement.'    So 


1  Despatch   Line  v.  Bellamy,    12  into  possession  of  a  leased  railroad, 

N.   H.  205;  s.  c.  37  Am.  Dec.  203;  and  operating   it,   and  paying    rent 

Witter   V.    Grand    Eapids    Flouring  therefor,  as  reserved  in  the  lease,  had 

Mill  Co.,  78  Wis.  543 ;  s.  c.  47  N.  W.  thereby  ratified  the  lease.    But  this 

Eep.  729 ;  9  Bail.  &  Corp.  L.  J.  236.  case  was  reversed  cm  appeal,  on  the 

'  Hitchcock    V.  Barrett,   50    Fed.  ground  that,  as  the  lease  was  ultra 

Eep.  653.  vires,  and  as  the  corporation  had  no 

'  Frankfort    &c.    Turnp.    Co.    v.  power  to  make  it  originally,  it  could 

Churchill,  6  T.  B.  Mon.   (Ky.)  427;  not    be    made   good    by    ratiflcation 

a.  c.  17  Am.  Dec.  159.    It  was  held,  as  to  any  unexecuted  portion  of  it. 

in  the  case  of  Oregon  E.  Co.  v.  Ore-  Post,  §  5999,  et  seq.    The  case  of  Vogel 

gon  Eail.  &  Nav.  Co.,  28  Fed.  Eep.  v.  St.  Louis  Museum  &c.,  8  Mo.  App. 

605,  that  a  corporation,  by  entering  587,   of    which  an  abstract    only  is 
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where,  under  the  charter  of  an  incorporated  bank,  the  principal 
bank  is  authorized  to  establish  branch  banks  and  control  them,  —  it 
will  not  be  a  good  defense  to  an  action  on  a  note  discounted  by  a 
branch  bank,  that  the  note  was  not  discounted  by  a  competent 
number  of  the  directors;  since  the  parent  bank  had  power  to  ratify 
the  act,  and  did  so  by  bringing  suit  upon  the  note,  and  the  defend- 
ants, having  got  all  they  contracted  for,  were  estopped  from  setting 
up  such  a  defense.' 

§  5305.  Effect  of  a  Batiflcation  upon  Intervening'  Bights. 

While,  as  already  stated,^  a  ratification  reaches  back  and  takes 
effect  as  of  the  date  of  the  act  or  contract  which  is  ratified,  yet 
this  principle  extends  only  to  the  parties  to  the  act  or  contract 
and  to  their  privies;  it  does  not  extend  so  far  as  to  affect  the 
rights  of  third  persons  which  have  supervened  subsequently 
to  the  voidable  act,  and  before  the  ratification.  "  The  ratifi- 
cation operates  upon  the  act  ratified  precisely  as  though  au- 
thority to  do  the  act  had  been  previously  given,  except  where 
the  rights  of  third  parties  have  intervened  between  the  act 
and  the  ratification.  The  retroactive  efficacy  of  the  ratifica- 
tion is  subject  to  this  qualification.  The  intervening  rights 
of  third  persons  cannot  be  defeated  by  the  ratification.  In 
other  words,  it  is  essential  that  the  party  ratifying  should  be 
able,  not  merely  to  do  the  act  ratified  at  the  time  the  act  was 
done,  but  also  at  the  time  the  ratification  was  made."  *  Thus, 
where  there  is  a  statute  providing  that  the  deed  of  a  corpo- 
ration, to  be  good,  must  be  countersigned  by  the  secretary, 
as  well  as  signed  by  the  president,  —  the  ratification  of  such 
a  deed,  before  it  has  been  countersigned  by  the  secretary, 
will  not  affect  the  lien  of  an  inierYening  judgment,  recovered 
against  the  corporation  by  its  creditors.* 

given  in  the  rep«rt,  seems  to  proceed  benefit  of   the   transaction :   Toledo 

in  violation  of  the  principle  stated  in  &c.  E.  Co.  v.  Elliott,  76  111.  67. 
the  foregoing  section.  '  Ante,  §  5286. 

1  Planters' Bank «.  Sharp,  4  Smedes  »  Cook  v.  TuUis,  18  "Wall.  (IT.  S.) 

&  M.  (Miss.)  75 ;  s.  c.  43  Am.  Dec.  332,  338 ;  Galloway  v.  Hamilton,  68 

470.    Railroad  company  ratifying  un-  Wis.  651,  656.      See  also  Taylor  v. 

authorized  agreement  to  pay  a  rebate  Kobinson,  14  Oal.  396,  401. 
on  freight,  by  availing  itself  of  the 

*  Galloway  v.  Hamilton,  68  Wis.  651,  656. 
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§  5306.  General  Kale  that  Katification  can  only  Take 
Place  with  Full  Knowledge.  —  The  general  rule,  iu  respect 
of  the  ratification  or  confirmation  of  voidable  acts,  is  that  a 
ratification  or  confirmation  by  the  party  having  the  power  to 
disafiirm,  in  order  to  bind  him,  must  take  place  with  full 
knowledge  of  the  circumstances.^  If,  therefore,  he  assent  while 
in  ignorance  of  the  attending  facts,  he  may  disaffirm  when  in- 
formed of  such  facts.^  Thus,  a  principal  does  not  ratify  a 
contract  made  for  him  by  his  agent  by  simply  receiving  and 
retaining  the  consideration  of  the  contract,  unless  he  knows 
on  what  account  the  money  was  paid  to  him  and  the  terms  of 
the  contract  on  which  it  was  received.'  But  where  the  facts 
are  thus  known,  there  will  equally  be  a  ratification  whether 
the  ratifying  body  is  well  advised  or  ignorant  of  the  legal 
effect  of  those  facts.* 

§  5307.  For  This  Purpose,  Knowledge  of  Directors  is 
Knowledge  of  Corporation.  —  Where  it  would  be  necessary  to 
have  the  concurrent  official  action  of  the  board  of  directors  in 
order  to  a  precedent  authority  to  do  the  particular  act,  that 

1  Union  Gold  Mining  Oo.  v.  Eocky  Vt.  581 ;  «.  c.  25  Am.  St.  Kep.  783 ;  22 

Mountain  Nat.   Bank,  2  Colo.  565;  Atl.  Rep.  575. 

Adams  Express  Co.  v.  Trego,  35  Md.  '  Adams  Express  Co.  «.  Trego,  35 

47,  69 ;  Busby  v.  North  American  Lite  Md.   47 ;   Combs   v.  Scott,   12  Allen 

Ins.  Co.,  40  Md.  572, 588;  «.  c.  17  Am.  (Mass.),  493;  Cumberland  &c.  Co.  v. 

Eep.  634 ;  Getty  v.  Barnes  Milling  Co.,  Sberman,  20  Md.  117.    The  principle 

40  Kan.  281 ;  s.  c.  19  Pac.  Eep.  617 ;  that  a  ratification  can  take  place  only 

Wheeler  v.  Northwestern  Sleigh  Co.,  upon  full  knowledge,  is  stated  as  a 

39  Fed.  Eep.  347 ;  s.  c.  6  Eail.  &  Corp.  predicate  in  nearly  all  the  decisions 

L.  J.  303;  Allen  «.  J^merican  Build-  on  the  subject  of  ratification.     See, 

ing  &c.  Asso.,  49  Minn.  544;  g.  e.  32  forinstance, Hardeman?;. Eord,  12 Ga. 

Am.  St.  Eep.  574;  52  N.  W.  Eep.  144;  205;  Billings  ».  Morrow,  7  Cal.  171; 

Hyde  v.  Larkin,  35  Mo.  App.   365 ;  «.  c.  68  Am.  Dec.  235 ;  Pittsburgh  &c. 

Hotchijn;.  Kent,  8  Mich.  526;  Cum-  E.  Co.  v.  Gazzam,   32  Pa.   St.  340. 

berland  &c.  Co.  v.  Sherman,  20  Md.  Especially  consult  the  able  discussion 

117 ;   Pacific  EoUing  Mill  v.  Dayton  of  this  subject  by  Mr.  Justice  Brewer 

&c.  E.  Co.,  5  Fed.  Eep.  852 ;  Ives  v.  in  First  Nat.  Bank  v.  Drake,  29  Kan. 

Smith,  3  N.  Y.  Supp.  645;  Murray  v.  311;  s.  c.  44  Am.  Eep.  646. 

Nelson  Lumber  Co.,  143  Mass.  250;  '  Pennsylvania  &c.  Steam  Nav.  Co. 

s.  c.  9  N.  E.  Eep.  634;  Lyndon  Mill  v.  Dandridge,  8  Gill  &  J.  (Md.)  248; 

Co.  V.  Lyndon  Literary  &c.  Inst.,  63  s.  c.  29  Am.  Dec.  543. 

*  Kelley  v.  Newburyport  &c.  E.Co.,  141  Mass.  496. 
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knowledge  -which  is  essential  to  a  ratification  must  obviously 
be  the  knowledge  of  the  board  of  directors;  since  it  can  only  be 
by  their  assent,  either  before  or  after  the  act,  that  it  becomes 
binding  upon  the  corporation.  "The  directors,"  it  has  been 
said,  speaking  with  reference  to  a  banking  corporation,  "con- 
stitute the  governing  body  of  the  bank,  —  the  bank  itself  be- 
ing an  incorporeal  entity  without  power  to  see  or  know.  The 
directory  constitutes  the  visible  representative, — the  thinking, 
knowing  head,  —  of  the  bank.  Its  knowledge  and  purpose  is 
the  knowledge  and  purpose  of  the  bank."  ^ 

§  630S.  Knowledge  of  Directors  how  Far  Conclusively 
Presumed.  —  It  is  a  sound  view,  at  least  in  so  far  as  the  ques- 
tion respects  the  rights  of  third  parties,  that  the  directors  of  a 
corporation  are  in  law  conclusively  presumed  to  know  its  con- 
dition, its  business,  its  receipts  and  expenditures,  and  all  the 
general  facts  which  go  to  make  up  that  condition  and  busi- 
ness, as  shown  by  the  entries  on  its  regular  books.  The  rea- 
son of  this  is,  that  it  is  their  duty' to  know  these  things  in  tlie 
exercise  of  their  official  functions.^  This  doctrine  is  said  to 
be  one  founded  in  public  policy,  essential  to  the  safety  of 
third  parties  in  their  dealings  with  corporations,  and  to  the 
protection  of  the  stockholders  interested  in  the  welfare  and 
safe  management  of  corporations.^  But  this  doctrine  cannot 
play  any  considerable  part  in  the  law  of  ratification,  because 
it  cannot,  in  general,  be  assumed  that  a  man  or  a  body  of  men 
are  under  the  duty  of  knowing  that  the  agents  whom  they 
appointed  will  not  follow  their  instructions,  or  that  interlopers 
will  not  assume  to  act  as  their  agents  without  authority.     The 

1  First  Nat.  Bank  v.  Drake,  29  Kan.  118 ;  Bank  of  United  States  v.  Dan- 

311,  325;  s.  c.  44  Am.  Eep.  646,  658;  dridge,  12  Wheat.  (U.  S.)  64;  Morse 

opinion  by  Brewer,  J. ;  ante,  §  5224.  on  Banks  &  Banking,  90,  91 ;  Bigelow 

'  Ante,  H108;  Merchants'  Bank  v.  onEstoppel  (1st  ed.),  p. 549;  Green's 

Eudolf ,  5  Neb.  527 ;  Rich  i).  State  Nat.  Brice's  Ultra  Vires  (2d  ed.),  ch.  6. 

Bank,  7  Neb.  201 ;  s.  c.  29  Am.  Eep.  Compare  ante,  §  4098. 
382 ;  German  Savings  Bank  v.  Wulfe-  °  Brewer,  J.,  in  First  Nat.  Bank  v. 

kuhler,    19    Kan.   60;    Arlington    v.  Drake,  29  Kan.  311;  s.  c.  44  Am.  Eep. 

Peirce,  122  Mass.  270 ;   Dunn  v.  St.  646,  655. 
Andrew's  Churcli,  14  Johns.  (N.  Y.) 
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general  rule  is  that  a  man  who  contracts  with  the  agent  of 
another  is  bound  at  his  peril  to  satisfy  himself  as  to  the  ex- 
tent of  the  authority  of  the  agent.^  But  this  rule  would  be  of 
no  value  if  the  principal  were  bound,  at  his  peril,  to  satisfy 
the  party  contracting  with  the  agent,  in  every  case,  of  the 
extent  of  his  agent's  authority;  since,  if  this  were  the  law,  he 
might  as  well  dispense  with  the  agent  and  contract  for  him- 
self. The  rule  first  above  stated,  therefore,  is  valuable  chiefly 
as  a  rule  of  circumstantial  evidence,  rather  than  as  a  rule  of 
estoppel.  The  true  meaning  of  it  is  that  knowledge  on  the 
part  of  the  corporation  will  be  inferred  from  a  collection  of 
circumstances,  under  which  the  directors  or  managing  ofiicers 
of  the  corporation,  in  the  exercise  of  due  diligence  in  the  man- 
agement of  its  affairs,  did  know  the  principal  fact  in  question, 
or  from  which  it  is  not  unreasonable  to  infer,  especially  in 
favor  of  third  persons,  that  they  ought  to  have  known  it. 
Take,  for  instance,  the  case  where  an  appeal  bond  was  executed 
in  behalf  of  a  corporation  by  its  president,  without  affixing  its 
corporate  seal,  and  the  corporation  was  represented  by  its 
counsel  in  the  appellate  court  for  two  years  after  the  appeal 
was  taken.  Here  it  was  presumed  that  the  corporation  had 
knowledge,  and  that  it  had  ratified  and  adopted  the  execution 
of  the  bond,  by  its  acquiescence.^  It  cannot  be  said  that  a 
corporation  is  under  the  duty  of  knowing  of  an  unauthorized 
contract  entered  into  by  its  president  in  its  behalf,  although 
one  of  the  five  members  of  the  board  of  directors,  aside  from 
the  president,  knew  of  it.'  And  there  is  therefore  no  pre- 
sumption in  law  of  knowledge  on  the  part  of  the  corporation, 
but  it  is  a  question  of  fact  for  a  jury.  It  was,  therefore,  held 
erroneous,  where,  on  this  state  of  facts,  the  question  was 
whether  the  corporation  had  ratified  an  unauthorized  con- 
tract, for  the  judge  to  instruct  the  jurj'  as  follows:  "  But  all 
directors  of  a  corporation  are  presumed  to  know  what  it  is 
their  duty  to  know,  what  they  are  able  to  know,  and  what 
they  undertook  to  know  when  they  accepted  the  responsibility 

1  Ante,  §4887:  post,  §  5973.  '  Campbell  v.  Pope,  96  Mo.  468. 

'  Ante,  §  5219. 
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of  directors;  and  a  jury  have  a  right  to  suppose  that  the  di- 
rectors  of  a  corporation  have  a  knowledge  of  its  concerns.  In 
the  absence  of  direct  and  positive  evidence  of  the  knowledge 
of  the  directors,  jurors  have  a  right  to  assume  that  they  are 
doing  what  they  were  appointed  to  do,  and  that  they  know 
what  they  are  appointed  to  know."  * 

§  6309.  This  Presumption  Denied  in  Respect  of  Officers  of 
the  Corporation.  —  But  it  has  been  held  that  this  rule,  which 
conclusively  imputes  knowledge  to  the  directors,  will  not  be 
applied  in  favor  of  an  officer  of  the  corporation,  so  as  to  vali- 
date by  ratification  his  unauthorized  acts.  For  instance,  it 
was  held  that  the  cashier  of  a  bank  who  had  agreed  to  serve 
without  compensation,  but  who,  knowing  that  the  rules  of  the 
bank  forbade  interest  on  demand  certificates,  had  issued  such 
certificates,  bearing  interest,  to  himself,  and  had  taken  the 
notes  of  the  bank  to  pay  the  interest,  and  had  also  sold  bonds 
belonging  to  the  bank  to  himself  for  less  than  their  value,  and 
had  entered  these  transactions  on  the  books,  —  could  not 
invoke  this  principle  to  validate,  on  the  theory  of  ratification, 
these  acts,  when  sued  by  the  bank  to  recover  the  money  thus 
wrongfully  appropriated;  but  in  such  a  case,  the  directors 
having  no  actual  knowledge  of  the  transactions,  there  was  no 
ratification.''  But  it  has  already  been  seen  that  notice  to  the 
cashier  of  a  bank,  in  any  matter  affecting  its  ordinary  business, 
is  conclusively  imputed  to  the  bank; '  and,  outside  of  this,  it 
is  obvious  that  the  foregoing  doctrine  cannot  be  regarded  as 
the  general  rule,  but  that,  on  the  contrary,  notice  communi- 
cated to  an  ofiRcer  of  the  corporation  whose  duty  it  is  to  act  in 
regard  to  a  given  matter,  or  to  communicate  it  to  those  who 
are  authorized  to  act,  or  to  whose  particular  agency  the  given 
matter  belongs,  will  be  imputed  to  the  corporation,  both  for 
the  purpose  of  ratification  and  estoppel.* 


'  Murray  v.  Nelson  Lumber  Co.,  '  First  Jfat.  Bank   v.   Drake,  29 

143  Mass.  250 ;  «.  c.  9  N.  E.  Eep.  6S4.  Kan.  311 ;  «.  c.  44  Am.  Rep.  646. 
And  for   a   case  closely  similar,  see  •  Ante,  §  5229. 

Hyde  v.  Larkin,  35  Mo.  App.  865.  *  AnU,  I  5196. 
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§  5310.  Knowledge  of  a  Single  Director  or  Trustee.  —  But 

where  it  is  necessary,  in  order  to  a  ratification,  that  the  rati- 
fying agency  should  be  the  board  of  directors  or  trustees,  the 
knowledge,  which  alone  will  support  a  ratification,  must  be  a 
notice  communicated  to  the  trustees  when  sitting  as  a  board,  or 
otherwise  acting  in  their  oflScial  character.  Knowledge  by  a 
single  director  or  trustee,  or  even  that  of  more  than  one,  when 
not  acting  officially,  has  been  held  not  sufficient  to  affect  the 
corporation  so  as  to  produce  a  ratification.*  If  the  rule  were 
otherwise,  whenever  the  president,  who  is  always  a  member  of 
the  board  of  directors,  makes  an  unauthorized  contract  or  does 
an  unauthorized  act  in  behalf  of  the  corporation,  his  act  would 
carry  with  it  a  ratification,  because  his  knowledge  would  be 
the  knowledge  of  the  board,''  which  is  clearly  not  the  law; 
since  the  essential  idea  of  a  ratification  presupposes  a  knowl- 
edge, or  a  means  of  knowledge,  on  the  part  of  the  superior 
ratifying  body  other  than  that  of  the  agent  who  does  the 
wrongful  act.' 

§  5311.  Distinction  between  Unautliorized  Act  of  Agent 
and  of  Intermeddling  Stranger. — A  distinction  exists  in  re- 
spect of  the  unauthorized  act  of  an  agent  and  the  acts  of  an 
intermeddling  stranger.  In  the  former  case  the  principal  will 
be  bound,  unless  he  repudiates  the  act  as  soon  as  fully  informed 
of  it,  or  within  a  reasonable  time  thereafter,  according  to  the 
varying  rule  stated  in  the  preceding  sections.  In  the  latter 
case,  he  will  not  be  bound,  as  a  general  rule,  unless  he  expressly 
or  affirmatively  ratifies  the  act  of  the  intermeddler.*  The  reason  of 
the  distinction  is  obvious.  A  man  ought  not  to  have  the  bur- 
den cast  upon  him  of  denying  and  disaffirming,  at  his  peril, 
the  acts  of  persons  with  whom  he  is  entirely  disconnected,  and 

1  Ante,  §  5221 ;  Constant  v.  St.  Al-  »  Ante,  ^  5228 ;  Murray  v.  Nelson 

baa's  Church,  4  Daly  (N.  Y.),   305,  Lumber  Co.,  143  Mass.  250;  Hyde  v. 

312.     SeeSmithtJ.  Tracy,  36N.  Y.  79,  Larkin,  35  Mo.  App.  365. 
83;  Rowan  v.  Hyatt,  45  N.  Y.  141;  •  Post,  §  5318. 

Westfield  Bank  v.  Cornen,  37  N.  Y.  320,  *  Ward  v.  Williams,  26  HI.  447 ;  s.  e. 

323;  s.  c.  93  Am.  Dec.  573;  Murray  ».  79  Am.  Dec.  385;  Searing  v.  Butler, 

Bininger, 3Keyes  (N.Y.),  109; National  69  HI.  575,  578. 
Bank  v.  Norton,  1  Hill  (N.  Y.),  572, 579. 
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whom  he  has  never  authorized  to  act  for  him  in  any  way.  But 
where  a  person  knows  that  an  intermeddler  has  done  something, 
professing  to  act  for  him,  and  sees  that  a  stranger  is  about  to 
act  upon  the  faith  of  the  intermeddler  being  authorized,  and 
stands  by  and  holds  his  tongue,  and  allows  the  stranger  so  to 
act  to  his  loss,  he  ought  to  be  precluded  from  thereafter  dis- 
affirming the  act  of  the  intermeddler,  on  the  ordinary  prin- 
ciple of  an  estoppel  in  pais}  "  Sl\  agree  that  the  relations  of 
the  parties  are  of  great  consequence  in  determining  the  ques- 
tion of  ratification, — the  presumption  arising  from  acquies- 
cence being  very  much  stronger  where  the  agency  exists,  than 
in  the  case  of  a  mere  stranger.'"'  In  either  case,  the  doctrine 
of  ratification  applies  only  in  the  case  where  one  person  has 
assumed  to  act  for  another,  and  then  a  subsequent  ratification 
is  equivalent  to  an  original  authority.* 

§  5312.  Ratification  Presumed  on  Sligrlit  Evidence  vrhere 
Act  Beneficial.  —  The  question  of  ratification  may  go  to  the 
jury  on  very  slight  evidence,  where  the  act  is  plainly  for  the 
benefit  of  the  principal.* 

§  5313.  What  Acts  will  be  a  Ratification  where  the  Trans- 
action is  Formally  Reported.  —  If  an  unauthorized  contract 
or  transaction,  made  by  an  officer  of  a  corporation,  is  formally 
reported  by  him  to  the  directors,  and  they  take  no  action  thereon, 
but  -allow  the  matter  to  stand,  and  the  execution  of  the  con- 
tract to  proceed  as  though  there  had  been  a  precedent  au- 
thority to  make  it,  —  this  will  be  tantamount  to  a  ratification 
by  the  company,  provided  the  act  was  within  the  power  of  the 
directors  and  of  the  corporation.^    And  if,  after  such  a  formal 

>  Ante,  i  5246.  445 ;  Saveland  v.  Green,  40  Wis.  431 ; 

"  Hallett,   C.  J.,  in  Union    Gold  Breed  w.  First  Nat.  Bank,  4  Colo.  481 . 

Mining  Co.  v.  Rocky  Mountain  Nat.  '  Hamlin  v.  Sears,  82  N.  Y.  327. 

Bank,  2  Colo.  248,  259.   Seealso  Story  *  Flemming  v.  Marine  Ins.  Co.,  4 

on  Agency,  §§  256,  258;  Philadelphia  Whart.  (Pa.)  59;  s.  c.  33  Am.  Dec.  33; 

&c.  R.  Co.  V.  Cowell,  28  Pa.  St.  329;  Washington  Savings  Bank  v.  Butch- 

s.  c.  70  Am.  Dec.  128 ;  Ladd  v.  Hilde-  ers'  &c.  Bank,  107  Mo.  133 ;  s.  c.  28 

brant,  27  Wis.  135;  s.  c.  9  Am.  Eep.  Am.  St.  Rep.  405;  17  S.  W.  Rep.  644. 
»  Pittsburgh  &c.  Oo.  v.  Keokuk  R.  &c.  Bridge  Co.,  131  U.  S.  371. 
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report  is  made,  the  corporation  receives  and  appropriates  the 
benefit  of  the  transaction,  this  will  be  a  ratification,  although 
the  minutes  showing  the  making  of  the  report  are  not  signed 
so  as  to  constitute,  in  strictness,  a  corporate  record.*  If  the 
act  is  reported  to  the  body  having  the  power  to  affirm  or  dis- 
affirm it,  and  the  report  is  formally  approved  by  each  member, 
as  shown  by  its  minutes,  it  will  be  regarded  as  a  formal  act 
of  ratification  by  the  corporation.'' 

§  5314.  Katiflcation  by  the  Full  Body  of  Stockholders.  — 

The  body  of  stockholders,  in  every  business  corporation,  are 
the  persons  who  are  incorporated.  They  are,  in  a  substantial 
sense,  the  corporation.  They  are  the  ultimate  constituency,  and 
the  directors,  who  are  elected  by  them  from  their  own  num- 
ber, are  their  officers.  The  ideal  body  is,  in  theory  of  law,  the 
principal,  and  the  board  of  directors  are  the  managing  agents; ' 
but  in  theory  of  equity,  the  body  of  stockholders  are  the  bene- 
ficiaries in  a  trust,  and  the  directors  are  their  trustees.*  It  fol- 
lows that  many  acts  which  the  directors  may  do  outside  the 
scope  of  their  powers  become  ratified  and  validated  by  the 
acquiescence  of  the  body  of  shareholders;  and,  in  general,  the  body 
of  shareholders  can  ratify  and  confirm  any  act,  done  by  the 
directors  or  other  officers  of  the  corporation,  without  a  prece- 
dent authorization,  which  the  shareholders  could  have  author- 
ized originally.  In  other  words,  they  may  ratify  any  act  so 
done,  unless  the  corporation  is,  by  its  charter  or  governing 
statute,  or  by  the  rules  of  the  common  law  having  reference 
to  public  policy,  precluded  from  doing  it  in  the  first  instance. 
The  cases  do  not  contain  any  very  distinct  expression  of  a 
rule  as  to  what  acts  may  and  what  may  not  be  ratified  by  this 
ultimate  constituency;  but,  as  they  are  (excluding  the  State) 
the  ultimate  parties  in  interest  in  every  transaction  by  or  with 

'  West  Salem  Land  Co.  v.  Mont-  141  Mass.  500;  New  York  &c.  E.  Co. 

gomery  Land  Co.,  89  Va.  192;  «.  c.  15  v.  Dixon,  114  K.  Y.  80;  s.  c.  21  N.  E. 

S.  E.  Eep.  524.  Bep.  110. 

"  Hayward  v.  Pilgrim  Society,  21  '  Ante.  §  3967,  et  seg. 

Pick.  (Mass.)  270.    See  also  St.  James  *  Ante,  §  4009. 

Parish  v.  Newburyport  &c.  E.  Co., 
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the  corporation,  —  as  the  whole  business  of  the  corporation,  is 
carried  on  for  their  benefit, — the  general  principle  must  be 
that  they  can  ratify  any  act  or  transaction  of  their  agents  or 
trustees,  saving  only  (1)  the  rights  of  dissenting  minorities 
of  their  own  members,  who  must  make  their  dissent  clear 
within  a  reasonable  time;*  (2)  the  rights  of  third  persons, 
which,  having  once  attached,  cannot  be  displaced  or  affected 
by  their  act  of  ratification,*  and  (3)  saving  always  the  rights 
of  the  State.  And  even  where  the  act  complained  of  is  ultra 
vires  the  company,  the  stockholders  collectively,  or  a  minority 
of  them,  may  lose,  by  their  supineness,  the  right  to  have  the 
aid  of  a  court  of  equity  in  undoing  the  act,  under  the  oper- 
ation of  the  equitable  doctrine  of  laches.*  It  may  be  stated, 
in  conclusion,  that  where  a  voidable  act  may  be  ratified  by 
the  stockholders,  by  taking  a  course  of  conduct  with  reference 
to  it,  upon  full  knowledge  of  the  facts,  it  is  immaterial  that 
they  proceed  in  ignorance  of  the  legal  effect  of  such  facts.* 

§  6315.  What  Acts  may  be  so  Ratified.  —  In  the  first  place,  if 
the  directors  undertake  to  do  constituent  acts,  which  affect  the 
organization  of  the  corporation  itself,  and  which  do  not  per- 
tain to  the  ordinary  business  of  the  corporation,  and  such, 
consequently  as  only  the  stockholders  can  do  or  authorize,' — 
while  it  will  bo  competent  for  the  body  of  stockholders  to 
avoid  such  acts,  yet  they  may  cure  them  by  acquiescence,  of 
which  instances  have  already  been  given."  So,  where  an  act 
is  done  by  a  board  of  directors  who  are  not  competent  to  act 
at  all  by  reason  of  not  being  of  the  statutory  number,  as  where 
a  corporation  has  but  two  trustees,  when  the  governing  stat- 
ute requires  more,  —  yet  the  act  may  be  validated  by  the 
assent  of  the  stockholders.''     So,  although  the  directory  is  in 

'  Ante,  §  4494,  etseg.  of  its  sole  shareholder,  —  see  Parsons 

=  Ante,  §  5305.  v.  Hayes,  14  Abb.  N.  Oas.  (N.  Y.) 

"  Burgess  v.  St.  Louis  County  E.  419. 
Co.,  99  Mo.  496,  508;  s.  c.  12  S.  W.  '  Ante,  4  S979,  et  seq. 

Eep.  1050.  '  Ante,  ^  61,  80,  3571. 

*  Kelley  v.  Newburyport  &c.  R.  '  Martin  v.  Niagara  Falls  Paper 

Co.,  141  Mass.  496.    That  a  corpora-  Man.  Co.,  44  Hun  (N.  Y.),  130;  s.  c. 

tion  may  be  estopped  by  the  consent  affirmed,  122  N,  Y.  165, 
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fact  composed  of  a  greater  number  of  directors  than,  allowed  iy 
the  charter,  still,  if  the  stockholders  do  not  complain,  but 
acquiesce,  the  acts  of  such  directory,  otherwise  legal  and  regu- 
lar, will  bind  the  corporation,  on  the  principle  which  validates 
the  acts  of  de  facto  officers  of  corporations.^  The  most  usual 
case  in  which  the  assent  and  acquiescence  of  the  stockholders 
have  been  held  to  amount  to  a  ratification  of  an  act  done  by 
the  directors  or  by  inferior  agents,  has  been  the  case  where 
the  property  of  the  corporation  has  been  transferred,  assigned, 
or  incumbered.^  Thus,  a  transfer  and  delivery  of  personal  prop- 
erty by  the  manager  of  a  corporation,  under  circumstances 
showing  the  assent  of  stockholders  and  their  subsequent 
acquiescence  and  ratification,  will  vest  the  title  to  the  property 
as  effectively  as  in  the  case  of  an  individual.'  So,  where  the 
stockholders  of  a  corporation  had  knowledge  of  the  fact  that  the 
directors  had  ordered  all  of  its  property  to  be  sold  and  conveyed, 
and  the  stockholders  took  no  steps  to  prevent  it,  they  were  held 
to  have  ratified  the  execution  and  delivery  of  the  deed.^ 

§  5316.  Further  Instances.  —  So,  where  the  president  and 
treasurer  of  a  corporation  made  a  lease  of  its  land,  without  authority 
from  the  board  of  directors,  and  there  was  a  subsequent  ratification 
by  the  board,  under  authority  specially  conferred  by  a  vote  of  the 
stockholders,  this  ratification  bound  the  corporation.*  So,  where  the 
constitution  of  the  State  prescribes  that  a  certain  notice  shall  be 
given  to  the  stockholders  before  the  execution  of  a  mortgage  of  cor- 
porate property,  it  will  not  be  a  valid  defense  to  an  action  to  enforce 
such  a  mortgage,  that  the  notice  was  not  given,  if  every  stockholder 
was  present  when  the  mortgage  was  determined  on,  and  voted  in 
favor  of  it,  and  if  the  corporation  received  the  benefit  of  the  money 
thereby  raised,' — and  this  is  in  conformity  with  a  principle  in 
regard  to  notification  of  corporate  meetings,  already  considered.' 

'  Has  V.  Davis  Mill  Co.,  39  Mo.  App.  453;  ante,  §  3893. 
'  Lyceum   o.    Ellis,   30  N.  Y.  St.  *  Mount  Washington  Hotel  Co.  v. 

Eep.  242;  g.  c.  8  N.  Y.  Supp.  867.  Marsh,  63  N.  H.  230. 

''  Fort   Worth    Publishing  Co.  v.  °  Wood  v.  Corry  Water  Works  Co., 

Hitson,  80  Tex.  216;  s,  c.  14  S.  W,  44  Fed.  Rep.  146;  «.  c.  12  L.  B,  A. 
Eep.  843.  168;  21  Pitts.  L.  J.  (n.  b.)  169. 

*  Stokes  V.  Detrick,  75  Md.  256;  '  Ante,  ^  712.    So,  where  a  purchase 

s.  c.  23  Atl.  Eep.  846.  had  been  made  by  two  members  of  a 
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§  5317.  fiatiflcation  of  Contracts  between  Corporation 
and  its  Directors. — As  already  seen,'  the  general  rule  is,  that 
a  contract  between  a  corporation  and  its  directors  is  not  abso- 
lutely void,  but  is  voidable  at  the  election  of  the  corporation,  and 
not  even  then  in  all  cases.  Under  any  theory  of  the  legal  effect 
of  such  a  contract,  it  is  capable  of  being  ratified;  and  this  does 
not  necessarily  require  any  independent  and  substantive  act 
of  ratification,  but  the  contract  may  become  finally  established 
as  a  valid  contract  by  the  acquiescence  of  the  other  directors 
and  the  body  of  the  stockholders,  and  the  right  to  avoid  it 
may  be  thereby  waived.'^    Hence,  where  a  mortgage,  given  by 


committee  of  three  appointed  to  man- 
age the  affairs  of  an  unincorporated 
joint-stock  company,  and  afterwards 
there  was  a  meeting  of  the  stockhold- 
ers, of  which  notice  was  given,  and, 
after  duly  organizing  the  meeting, 
they  approved  of  the  purchase,  —  it 
was  held  that  this  was  a  ratification. 
And  this  was  so,  although  it  was  not 
shown  that  a  majority  of  the  mem- 
hers  attended,  since  the  contrary  did 
not  appear.  Wells  v.  Gates,  19  Barb. 
(N.  Y.)  554,  558.  In  another  case,  the 
members  of  an  incorporated  land  com- 
pany, having  a  doubt  as  to  the  power 
of  the  corporation  to  hold  lands,  de- 
termined to  abandon  the  corporation 
and  form  a  private  association  for 
that  purpose.  To  effect  this  object, 
the  president  and  secretary  of  the 
corporation,  under  the  corporate  seal, 
conveyed  all  its  lands  to  an  incorpo- 
rator, who  conveyed  to  the  trustees 
appointed  to  represent  the  new  asso- 
ciation. There  was  no  resolution,  or 
other  action  of  the  corporation,  au- 
thorizing the  deed,  but  the  stockhold- 
ers surrendered  their  shares  to  the 
corporation,  and  received  therefor 
certificates  of  shares  in  the  associa- 
tion. It  was  held  that  the  action  of 
the  stockholders  amounted  to  a  rati- 
fication of  the  deed  of  the  president 
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and  secretary.  Hull  v.  Glover,  126  111. 
122;  s.  c.  18  N.  E.  Eep.  198.  Where 
the  treasurer  of  a  railroad  company 
was  a  member  of  a  firm  of  private 
bankers,  and  habitually  kept  the  ac- 
count of  the  company  with  such  firm, 
in  the  name  of  the  company,  and  not 
in  his  own  name  as  treasurer,  and  it 
was  stated,  in  the  annual  printed  re- 
port distributed  to  the  stockholders,  that 
the  notes  of  such  company  were  in 
the  hands  of  such  firm,  — it  was  held 
that  this  was  evidence  of  a  ratifica- 
tion by  the  corporation,  of  the  act  of 
the  treasurer  in  selecting  his  firm  as 
the  depositary  of  the  funds  of  the 
company,  so  that,  the  firm  having 
failed,  the  treasurer  was  absolved 
from  personal  liability  to  the  corpora- 
tion for  the  loss  of  the  funds.  New 
York  &c.  K.  Co.  v.  Dixon,  114  N.  Y. 
80 ;  ».  c.  5  Eail.  &  Corp.  L.  J.  599 ;  22 
N.  Y.  St.  Eep.  684 ;  21 N.  E.  Eep.  110. 

'■  Ante,  §  4059,  et  seg. 

'  Kelley  v.  Newburyport  &c.  E. 
Co.,  141  Mass.  496;  Union  Pacific  E. 
Co.  V.  Credit  MobiUer,  135  Mass.  367, 
376 ;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587 ;  Hotel  Co.  v.  Wade,  97  U.  S. 
13;  Ashhurst's  Appeal,  60  Pa.  St.  290; 
Metropolitan  Elevated  E.  Co.  v.  Man- 
hattan E.  Co.,  14  Abb.  N.  Cas.  (N.  Y.) 
103, 287 ;  g.  c.  11  Daly  (N.  Y.),  373. 
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a  corporation  to  one  of  its  own  trustees,  will,  under  principles 
already  considered,^  be  void  in  equity  if  tainted  with  the  least 
unfairness, — yet  it  cannot  be  avoided  by  stockholders  or  sub- 
sequent creditors,  where  it  appears  that  all  the  stockholders 
and  trustees  were  competent  to  assent,  and,  with  full  knowl- 
edge of  its  terms,  did  assent  and  direct  that  it  should  be  made;  ^ 
and  the  same  is  true  of  any  other  contract,  made  between  the 
corporation  and  members  of  its  directory.'  Where  a  proposi- 
tion comes  before  a  meeting  of  the  stockholders,  to  ratify  a 
purchase  of  property  from  themselves,  which  they,  as  direct- 
ors, have  assumed  to  make, — the  stockholders  will  not  be  dis- 
qualified from  voting  upon  it,  from  the  fact  that  they  may  have 
a  personal  interest  in  the  matter,  apart  from  their  interest  as 
members  of  the  corporation;*  though,  if  they  vote  for  the 
purpose  of  subserving  their  own  separate  interests  to  the 
prejudice  of  a  minority  of  the  stockholders,  the  latter  may 
have  redress  in  equity,  under  principles  already  considered.' 
It  has  been  held  that  where  a  transfer  of  property  of  a  cor- 
poration has  been  made  by  an  unauthorized  ofi&cer,  to  one  of 
its  directors,  in  payment  of  his  own  debt,  the  act  is  ratified  by 
the  corporation,  by  taking  up  the  notes  of  the  corporation  held 
by  the  director,  and  canceling  and  retaining  them.* 

'  AnU,  §  4063. 

'  Welch   V.  Importers'    &c.    Nat.  contract    between    two     corporations 

Bank,  122  N.  Y.  177 ;  s.  c.  25  N.  E.  having  antagonistic  interests,  some  of 

Kep.  269;    Ee  Niagara  Falls  Paper  whose  directors  hold  offices  in  each 

Man.  Co.,  25  N.  E.  Rep.  269.  corporation,  so  that  the  directors  of 

'  Kelley  v.  Newburyport  &c.  R.  the  one  contracted  with  themselves, 

Co.,  141  Mass.  496.  as  directors  of  the  other.    Metropoli- 

*  Bjorngaard  v.  Goodhue  County  tan  Elevated  R.  Co.  v.  Manhattan  R. 
Bank,  49  Minn.  483;  s.  c.  52  N.  W.  Co.,  14  Abb.  N.  Cas.  (N.  Y.)  103,272; 
Rep.  48;  ante,  §  4461,  «.  c.  11  Daly  (N.  Y.),  373.    See  also 

'  Ante,  §  4471,  et  seq.  St.  James  Church  v.  Church  of  the 

•  Beach  I).  Miller,  130111.  162;  «.c.  Redeemer,  45  Barb.  (N.  Y.)  356.  But 
17  Am.  St.  Rep.  291 ;  22  N.  E.  Rep.  it  was  also  reasoned  that  the  share- 
464.  It  has  been  held,  in  New  York,  holders,  since  they  held  no  fiduciary 
that  every  contract,  entered  into  by  a  relation  to  the  corporation,  may  rat- 
director  with  his  corporation,  may  be  ify  such  a  contract,  although  some 
avoided  by  the  corporation  within  a  of  them  be  shareholders  in  both  com- 
reasonable  time,  irrespective  of  the  panics.  Metropolitan  Elevated  R.  Co. 
merits  of  the  contract  itself;  that  tibe  v.  Manhattan  R.  Co.,  14  Abb.  N.  Cas. 
disability  extends  to  the  case  of  a  (N.  Y.)  287;  s.  c.  11  Daly  (N.  Y.),  373. 
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§  5318.  Ratification  by  Directors  of  Contract  Made  by 
President.  — When  the  president  of  a  corporation  executes  in 
its  behalf,  and  within  the  scope  of  its  charter,  a  contract  which 
requires  the  concurrence  of  the  board  of  directors,  and  the 
board,  knowing  that  he  has  done  so,  does^not  dissent  within  a 
reasonable  time,  it  will  be  presumed  to  have  ratified  the  act.' 
The  act  of  the  president  of  a  business  corporation,  in  execut- 
ing notes  of  the  corporation  and  a  mortgage  of  all  its  prop- 
erty to  secure  the  same,  is  capable  of  being  ratified  by  the 
directors.^  Such  an  act  is  not  what  is  termed  a  corporate  or 
constituent  act,  such  as  the  directors  can  only  do  while  sitting 
as  a  board  within  the  limits  of  the  State  creating  the  corpora- 
tion;' but  it  is  an  act  in  which  the  directors  act  as  agents  of  the 
corporation  in  the  course  of  its  business;  and  consequently 
their  act  of  ratification  may  be  done  outside  the  State  in  which 
the  corporation  is  organized.*  The  directors  can,  by  proper 
afiirmative  action,  ratify  a  contract  which  they  could  have  made 
originally.  They  therefore  can,  by  a  resolution  at  a  meeting 
of  their  board,  fix  and  order  to  be  paid  the  salaries  of  oflBcers, 
who  have  worked  for  the  success  of  the  enterprise  for  a  long 
time  previously,  when  the  corporation  had  no  funds,  with  the 
common  agreement  and  understanding  that  if  they  succeeded 
in  building  up  the  business,  they  should  have  a  reasonable 
compensation  out  of  the  revenues  of  the  corporation.^  A 
ratification  by  the  board  of  directors  must  take  place  with  full 
knowledge  of  the  transaction  on  the  part  of  the  board ;°  and 
knowledge  on  the  part  of  the  officers  who  are  concerned  in  the 
transaction,  although  members  of  the  board,  or  on  the  part  of 
single  directors,  not  communicated  to  the  board,  will  not,  on 
grounds  elsewhere  considered,'  be  such  a  knowledge  as  will 

'  Pittsburgh  &c.  E.  Co.  v.  Keokuk  *  Eeichwald  v.  Commercial  Hotel 

&c.  Bridge  Co.,  131  U.  S.  371 ;  Indian-  Co.,  106  111.  439. 

apolis  Eolling  Mill  v.  St.  Louis  &c.  '  St  Louis  &c.  E.  Co.  v.  Tiernan,  37 

E.  Co.,  120  U.  S.  256.     Similarly,  see  Kan.  606,  627;  s.  c.  15  Pac.  Eep.  544. 

Fitzgerald  &c.  Co.  v.  Fitzgerald,  137  Further  as  to  the  ratification  by  di- 

U.  S.  98.  rectors  of  void  contracts  for  services, 

"  Ante,  §  3985.  see  Sohurr  v.  New  York  &c.  Invest- 

»  Ante,  §  694.  ment  Co.,  18  N.  Y.  Supp.  454. 

"  Ante,  §  5306.  '  Ante,  §§  5219,  5220,  et  seq. 
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make  it  a  good  ratification.  Thus,  where  the  directors  of  a 
corporation  authorized  the  president  and  secretary  to  execute 
a  mortgage  to  secure  the  payment  of  a  debt,  and  they  exe- 
cuted a  mortgage  containing  a  contract  to  pay  an  attorney's 
fee  in  case  legal  proceedings  should  be  taken  to  enforce  the 
mortgage;  and  subsequently  a  majority  of  the  directors,  at 
a  meeting  duly  called,  ratified  the  mortgage,  but  without  any 
knowledge  of  its  contents  except  as  indicated  in  the  vote  au- 
thorizing its  execution  as  shown  in  the  records  of  the  corpora- 
tion, —  it  was  held  that  this  did  not  amount  to  a  ratification  of 
the  unauthorized  provision  in  the  mortgage,  of  an  attorney's 
fee;  for,  while  the  directors  might  be  presumed  to  know  what 
was  in  the  records  of  the  corporation,  yet  they  were  not  pre- 
sumed to  know  what  was  in  the  mortgage  beyond  what  they 
had  authorized,  and  were  not  affected  with  such  knowledge  by 
the  fact  of  its  having  been  placed  on  the  county  records} 

§  5319.  Voidable  Contract  Katlfied  by  Settlement  of  Ac- 
counts thereunder. —  A  voidable  contract,  such  as  a  lease  of 
a  railway  bridge,  is  ratified  by  the  periodical  settlement  of 
accounts  for  tolls  or  rents  thereunder." 

§  5320.  Batiflcatiou  by  Part  Payment. — It  may  be  as- 
sumed that  the  effect  of  a  part  payment  as  an  admission  of  an 
indebtedness,  for  the  purpose  of  taking  a  case  out  of  the  stat- 
ute of  limitations,  or  for  any  other  evidential  purpose,  will  be 
the  same  when  made  by  a  corporation  as  when  made  by  an 
individual, —  assuming  always  that  the  oflicer  of  the  corpora- 
tion, making  the  part  payment,  is  thereto  properly  authorized, 
which,  it  may  be  assumed,  will  be  the  case  where  the  payment 
is  made  by  an  ofl&cer  charged  with  auditing  its  accounts,  set- 
tling its  bills,  and  paying  its  debts.  It  has  been  held  that  a 
part  payment,  by  order  of  the  managing  ofiicer  of  a  corpora- 
tion, of  a  claim  of  one  of  its  officers  for  salary  for  service  pre- 

1  Pacific  Rolling  Mill   v.  Dayton  '  Pittsburgh  &c.  E.  Co.  v.  Keokuk 

&c.  E.  Co.,  5  Fed.  Eep.  852.  &c.  Bridge  Co.,  131  U.  S.  371. 
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viously  rendered,  is  an  acknowledgment  of  some  liability  on 
the  part  of,  and  binding  upon,  the  corporation.* 

§  5321.  Batification  of  Contracts  Made  by  Promoters 
Prior  to  Orgranization  of  Corporation. — This  subject  has 
been  considered  in  a  former  chapter,''  and  we  have  had 
occasion  to  note  a  divergence  of  judicial  opinion  upon  the 
question,  —  some  of  the  courts  holding,  on  a  principle  of 
justice  or  species  of  estoppel,  that  a  corporation  is  bound  to  pay 
the  expenses  incurred  by  its  promoters  in  effecting  its  organ- 
ization, on  the  theory  of  having  received  the  benefit  of  those 
expenditures,'  provided  it  was  intended,  when  the  services  were 
rendered,  that  the  future  corporation  should  pay  for  them;* 
while  other  courts  hold  that  the  corporation  is  not  so  bound, 
unless  it  has  affirmatively  ratified  and  adopted  the  contract  of 
the  promoters,^  or  at  least  unless  it  has  accepted  the  benefits 
accruing  therefrom,  having  the  power  to  reject  them.'  Where 
the  latter  view  is  taken,  the  corporation  may,  after  its  organ- 
ization, make  such  engagements  its  own  contracts,  by  adopt- 
ing them  in  the  same  manner  as  it  might  adopt  original 

'  St.  Louis  &c.  E.  Co.  V.  Tiernan,  Ark.  383.  That  no  recovery  can  be 
37  Kan.  606;  s.  c.  15  Pac.  Eep.  544.  had  from  a  corporation  upon  a  con- 
Circumstances  under  which,  in  the  tract  made  before  its  organization,  by 
case  of  a  conveyance  by  a  railroad  one  claiming  to  act  as  its  attorney, 
company  of  its  unfinished  properties,  but  not  ratified  by  it  after  its  organi- 
the  part  payments  were  not  in  compli-  zation  upon  full  knowledge  of  the 
ance  with  the  conditions  of  the  con-  facts, —  see  Oaks  v.  Cattaraugus  Water 
tract,  estopping  the  vendor  company  Co.,  21  K.  Y.  Supp.  851.  Circum- 
f  rom  asserting  its  title,  which  had  stances  under  which  agents  appointed 
been  reserved :  Tennessee  &c.  R.  Co.  by  their  subscribers  were  authorized 
V.  East  Alabama  B.  Co.,  73  Ala.  426.  to  negotiate  for  the  purchase  of  prop- 

'  Ante,  §  480,  et  seq.    See  Dubuque  erty  until  the  formation  of  the  cor- 

Female  College  v.  Dubuque,  13  Iowa,  poration,  when  their  agency  for  the 

555.  subscribers  would  cease,  and  there- 

'  Ante,  §  490.    To  this  effect,  see  after  they  would  become  agents  for 

Harrison  I).  Vermont  Manganese  Co.,  the  corporation,  —  see  San  Joaquin 

20  N.  Y.  Supp.  894;  Grier  v.  Hazard,  Land  &c.  Co.  v.  West,  94  Cal.  399; 
13  N.   Y.   Supp.   583;   Grand  Eiver  s.  c.  29  Pac.  Rep.  785. 

Bridge  Co.  v.  Rollins,  13  Colo.  4 ;  s.  c.  "  Ante,  5  480. 

21  Pac.  Bep.  897.  «  Buffington  v.  Bardon,  80   Wis. 
'  Little  Bock  &c.  B.  Co.  v.  Perry,      635 ;  s.  c.  50  N.  W.  Bep.  776. 

37  Ark.  164 ;  s.  c.  on  second  appeal,  44 
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contracts  made  •without  its  authority  by  persons  assuming 
to  act  in  its  behalf.'  In  one  theory,  this  is  not  in  strictness 
a  ratification,  s\xc\  as  relates  ba^k  to  the  date  of  the  making  of 
the  original  contract  by  the  promoters,  but  it  is  said  to  create 
a  new  contract  from  the  date  of  the  act  of  adoption;^  but, 
according  to  another  theory,  the  adoption  of  such  a  contract 
makes  it,  in  all  respects,  what  it  would  have  been,  if  the 
requisite  power  had  existed  when  it  was  entered  into.*  It  has 
been  held  that,  for  the  purposes  of  such  a  ratification,  formal 
action  of  its  board  of  directors  is  necessary  only  where  it 
would  be  necessary  to  a  similar  original  contract.^  And  it 
seems  to  be  settled  in  some  American  jurisdictions  that  where 
the  projectors  of  a  corporation,  prior  to  its  coming  into  exist- 
ence, enter  into  contracts  in  its  behalf,  and  the  corporation, 
after  coming  into  existence,  tahes  the  benefit  of  such  contracts 
without  performing  on  its  part  what  the  projectors  undertook 
that  it  should  perform,  an  action  will  lie  against  it  to  compel 
such  performance.^  But  it  has  been  held  that  the  fact  that,  at 
a  meeting  of  the  directors  of  a  corporation,  the  president  called 
their  attention  to  a  claim  for  services  rendered  in  securing 
subscriptions  to  the  capital  stock,  and  that  the  members  of 
the  board  assented  to  the  validity  of  the  claim,  and  did  not 
object  to  it,  did  not  constitute  a  ratification  of  a  promise  by  a 
single  promoter  to  pay  for  such  services.*     As  to  what  will  be 


'  Battelle    v.    Northwestern    &c.  °  Stanton  v.  New  York  &c.  E.  Co.' 

Pavement  Co.,  37  Minn.  89;  s.  c.  33  59  Conn.  272,  287;  «.  c.  21  Am.  St. 

N.  W.  Eep.  327 ;  McArthur  v.  Times  Rep.  110. 

Printing  Co.,  48  Minn.  319;  s.  c.  31  *  Battelle     v.    Northwestern     &c. 

Am.  St.  Bep.  653;  11  Rail.  &  Corp.  Pavement  Co.,  37  Minn.  89;  s.  c,  33 

L.  J.  150;  51  N.  W.  Eep.  216;  Joy  v.  N.  W.  Eep.  327. 

Manion,   28  Mo.  App.  55 ;   Davis  v.  "  Eecognized  in  Bell's  Gap  E.  Co. 

Montgomery    Furnace     Co.     (Ala.),  v.  Christy,  79  Pa.  St.  54;  «.  c.  21  Am. 

8  South.  Eep.  496 ;   Stanton  v.  New  Eep.  39.     So  held  in  Low  v.  Eailroad 

York  &c.  R.  Co.,  59  Conn.  272 ;  s.  c.  Co.,  45  N.  H.  370 ;  and  in  Paxton  Cat- 

21  Am.  St.  Eep.  110;  Pittsburg  &c.  tie  Co.  v.  First  Nat.  Bank,  21  Neb. 

Mining  Co.  v.  Quintrell,  91  Tenn.  693;  621 ;  s.  c.  59  Am.  Eep.  852. 

s.  e.  20  S.  W.  Eep.  248.  «  Tift  v.  Quaker  City  Nat.  Bank, 

"  McArthur  w.  Times  Printing  Co.,  141  Pa.  St.  550;  «.  c.  9  EaU.  &  Corp. 

48  Minn.  319;  «.  c.  31  Am.  St.  Rep,  L.  J.  426;  21  Atl.  Rep,  660. 
653;  51  N.  W.  Eep.  216. 
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evidence  of  a  ratification  of  the  precedent  contracts  of  its  pro- 
moters in  its  behalf,  the  cases  seem  to  present  no  special  dis- 
tinctions from  other  cases  of  ratification.* 

§  5322.  Ratification  of  Contracts  Made  in  Corporate 
Name  before  Fully  Organized. — On  a  principle  already 
touched  upon,  and  fully  explained  hereafter,^  if  a  corporation, 
before  it  has  become  regularly  organized  in  conformity  with 
the  governing  statute,  enters  upon  its  business  as  a  corpora- 
tion, and  holds  itself  out  as  such,  and  contracts  obligations  in 
its  corporate  name  and  character,  it  will,  when  sued  to  enforce 
those  obligations,  be  estopped  from  setting  up  that  it  was  not 
a  corporation  and  capable  of  making  them.*     If  the  corpora- 


'  Where  certain  persons,  about  to 
organize  a  corporation,  agreed  to  pay 
a  royalty  to  B.,  on  articles  to  be  man- 
ufactured under  a  patent  for  which  he 
had  applied,  and,  after  the  organiza- 
tion, he  obtained  the  patent,  and  the 
corporation  for  a  time  paid  royalties 
to  him,  this  was  held  a  ratification  of 
the  contract,  such  as  rendered  the 
corporation  liable  to  account  for 
further  royalties.  Bommer  v.  Amer- 
ican &c.  Man.  Co.,  81  N.  Y.  468. 
Evidence  which  was  held  to  show  an 
adoption  by  a  corporation  of  a  con- 
tract under  which  services  were  ren- 
dered, prior  to  its  organization,  on  the 
works  afterwards  acquired  by  it, — 
see  Pittsburg  &c.  Mining  Oo.  v.  Quin- 
trell,  91  Tenn.  693 ;  s.  c.  20  S.  W.  Eep. 
248.  Eatification  of  promises  made  to 
subscribers  to  capital  stock  as  to  loca- 
tion of  road:  Frankfort  &c.  Turnp. 
Co.  V.  Churchill,  6  T.  B.  Mon.  (Ky.) 
427 ;  s.  c.  17  Am.  Dec.  159.  Where  a 
person  entered  into  a  contract  with 
the  promoters  of  a  projected  railway 
corporation  to  procure  for  it  a  right  of 
way,  in  consideration  of  receiving  a 
certain  portion  of  its  shares,  and,  after 
he  had  secured  the  right  of  way  for 
several  miles,  and  the  corporation  had 
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been  organized,  the  directors,  in  con- 
sequence of  their  failure  to  get  author- 
ity to  build  a  bridge  across  a  navigable 
river,  abandoned  the  enterprise,  and 
allowed  the  corporate  powers  to  ex- 
pire, —  it  was  held  that  the  contractor 
was  entitled  to  maintain  an  action 
against  the  corporation  for  the  dam- 
ages to  which  he  had  been  put  by  the 
breach  of  its  contract,  and  that  such 
damages  were  to  be  measured  by  the 
benefit  of  which  he  had  been  deprived 
by  the  act  of  the  defendants  in  break- 
ing the  contract.  The  governing 
principle  was  that,  when  a  party  en- 
ters into  an  agreement  which  can 
only  take  effect  by  the  continuance  of 
a  certain  existing  state  of  things,  there 
is  an  implied  engagement  on  his  part 
that  he  will  not,  by  any  act  or  omis- 
sion of  his  own,  do  anything  to  put 
an  end  to  that  state  of  things,  under 
which  alone  the  agreement  can  be 
operative.  Stanton  v.  New  York  &c. 
E.  Co.,  59  Conn,  272,  287 ;  s.  c.  21  Am. 
St.  Eep.  110. 

2  Ante,  ^532;  post,  ch.  184. 

"  Where  a  corporation,  organized 
pursuant  to  the  provisions  of  a  stat- 
ute, but,  before  its  articles  of  associa- 
tion were  filed  with  the  county  clerk, 
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tion  is  a  corporation  de  facto  at  the  time  of  the  making  of  a 
contract  in  its  behalf  by  its  president,  it  will  be  liable  thereon, 
provided  it  receives  the  consideration  of  the  contract,  and 
retains  it  after  it  becomes  a  corporation  de  jure}  If  a  corpora- 
tion assumes  to  enter  upon  its  business  before  the  amount 
agreed  to  be  raised  has  been  subscribed,  this  will  release  the 
subscribers,  unless  they  waive  the  implied  condition  of  the 
subscription;^  and  it  has  been  reasoned,  but  on  lines  which 
seem  to  be  untenable,  that,  for  the  managers  of  a  corporation 
to  commence  the  prosecution  of  its  business  before  the  amount 
of  its  projected  capital  has  been  subscribed,  and  ten  per  cent 
thereof  paid  in,  as  required  by  the  governing  statute,  is  ultra 
vires  and  void,  in  such  a  sense  that  the  act  cannot  be  ratified 
by  the  stockholders;  so  that,  if  the  stockholders  plead  this 
fact  as  a  defense  to  a  suit  for  an  assessment,  the  corporation 
cannot  avoid  the  effect  of  their  pleading  by  showing  a  waiver 
or  estoppel.' 

§  5323.  Ratification  of  Contracts  Made  with  a  Prede- 
cessor Corporation.  —  Where  a  railroad  corporation  is  sold 
out  under  a  mortgage,  and  a  new  corporation  is  organized  to 
purchase  and  control  it,  it  is  the  frequent  practice  for  the  new 
corporation  to  adopt  and  carry  out  the  unexecuted  contracts 
of  its  predecessor,  though  it  is  not,  of  course,  bound  in  law  so 
to  do.  Upon  the  question  what  will  be  evidence  of  such 
an  adoption,  a  decision  is  found  where  the  plaintiff  entered 
into  a  contract  with  the  road-master  of  a  railroad  company,  to 
furnish  cross-ties,  etc.,  to  the  company,  which  contract  received 
the  sanction  of  the  general  superintendent  of  the  company. 
Afterwards,  the  road  was  sold  to  foreclose  a  mortgage,  and  a 

entered  into  a  contract  for  certain      were  so  filed.    Whitney  v.  Wyman, 

machinery  to  enable  it  to  carry  on  its      101  TJ.  S.  392. 

business, — it  was  held  that  its  subse-  ^  Paxton  Cattle  Co.  v.  First  Nat. 

quent  recognition  of  the  validity  of     Bank,  21  Neb.  621 ;  s.  c.  59  Am.  Rep. 

the  contract  was  binding  upon  it,  al-      852. 

though  the  statute  declared  that  a  '  Ante,  §§  1322,  1323;  Hendrix  v. 

corporation  so  organized  should  not      Academy  of  Music,  73  Ga.  437. 

commence  business  before  its  articles 

'  Academy  of  Music  v.  Flanders,  75  Ga.  14. 
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new  company  was  formed,  and  the  road-master  continued  to 
hold  his  position  in  the  new  company  for  about  a  year  after 
the  change,  and  continued  the  arrangement  with  the  plaintiff. 
The  plaintiff  had  no  notice  of  any  rule  of  the  new  company 
forbidding  the  road-master  to  make  such  a  contract,  or  to 
continue  the  former  one.  It  was  held  that  the  question 
whether  or  not  the  contract  with  the  old  company  had  been 
sanctioned  by  the  new  one,  was  properly  lejt  to  the  jury}  In 
another  case,  the  members  of  an  incorporated  land  company,  in 
order  to  avoid  the  question  of  the  authority  of  the  corporation 
to  deal  in  lands,  adopted  a  scheme  vesting  the  title  to  its  lands 
in  trustees  for  a  new  company  which  should  not  be  incorpo- 
rated. To  this  end,  the  president  and  secretary  of  the  cor- 
poration, under  the  corporate  seal,  conveyed  all  the  lands  of 
the  corporation  to  one  of  its  members,  and  he  reconveyed  them 
to  the  trustees  agreed  upon.  There  was  no  formal  resolution, 
or  other  formal  corporate  action,  authorizing  the  deed  to  be 
thus  executed,  but  all  the  stockholders  surrendered  their  stock 
in  the  old  corporation,  and  took  shares  in  the  new  company 
thus  formed.  It  was  held  that  this  amounted  to  a  ratification 
of  the  deed  made  by  the  president  and  secretary.^ 

§  5324.  Adoption  of  Contracts  by  Precedent  Partnership. 

Closely  allied  to  the  matters  considered  in  the  two  preced- 
ing sections,  is  the  case  where  a  corporation,  which  has  been 
organized  out  of  a  previous  partnership,  is  proceeded  against 
for  a  debt  of  the  partnership.  The  corporation  is  a  distinct  per- 
son in  law  from  the  partnership;  the  promise  of  the  partner- 
ship is  not  the  promise  of  the  corporation;  an  action  upon  such 
promise  will  not  lie  against  the  corporation,  in  the  absence 
of  a  ratification  or  adoption;  but  it  is  necessarily  a  new 
contract,  which  must  proceed  upon  a  new  consideration  good 
in  law.  Moreover,  as  it  is  a  contract  by  one  person  to  pay 
the  debt  of  another,  it  must  be  in  writing  in  order  to  be  good 
under  the  statute  of  frauds.     The  mere  fact  that  the  promise 

1  Walker  v.  Wilmington  &c.  E.  Co.,  26  S.  C.  80 ;  s.c.l  S.  E.  Eep.  366. 
'  Hull  V.  Glover,  126  111.  122. 
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was  made  by  the  same  person,  who  was  president  of  the 
association  both  before  and  after  its  incorporation,  and  that 
he  renewed  the  promise  of  the  corporation,  by  parol,  after 
its  organization,  and  while  acting  as  its  president,  did  not 
create  a  liability  on  the  part  of  the  corporation.^ 

§  5325.  Ifot  Necessary  to  Plead  Katiflcation. — It  has  been 
held  that,  in  an  action  against  a  corporation  upon  a  contract, 
it  is  not  necessary  for  the  plaintiff  to  plead  that  the  corpora- 
tion has  ratified  the  making  of  the  contract,  in  order  to  intro- 
duce evidence  of  a  ratification.^ 

§  5326.  Ratification  of  Act  of  Treasurer  in  Affixing:  Seals 
to  Ifotes.  —  It  has  been  reasoned  that,  where  the  treasurer  of 
a  corporation  has  received  express  authority  to  execute  prom- 
issory notes  for  the  corporation,  if  he  afiixes  the  seal  of  the 
corporation  to  such  notes,  this  will  be  merely  a  matter  of 
excess  or  misuse  of  his  authority,  to  cure  which  slight  evidence 
of  ratification  by  the  corporation  will  be  sufiicient.'  The  hold- 
ing is  referred  to  a  rule  in  the  law  of  agency  "  that  ^ when  the 
unauthorized  act  of  the  agent  is  done  in  the  execution  of  a 
power  conferred,  in  a  mode  not  sanctioned  by  its  terms,  and 
in  excess  or  misuse  of  the  authority  given,  ratification  by  the 
principal  is  more  readily  implied  from  slight  acts  of  confirma- 
tion. The  duty  to  disaffirm  at  once,  on  knowledge  of  the  act, 
is  said  to  be  more  imperative  in  such  cases,  because  the  con- 
fidence of  the  principal  in  the  fitness  and  fidelity  of  the  per- 
son he  has  selected  as  an  agent,  is  shown  by  the  relations 
already  established  between  them."  * 

§  5327.  Evidence  of  Batification.  —  From  the  doctrine 
elsewhere  stated,'  that  a  corporation  may  ratify  and  adopt  as 

^  Georgia  Co.  v.  Castleberry,  43  Ga.  This  case  contains  a  statement  of  evi- 
187.  Somewhat  to  the  same  effect,  dence  upon  which  it  was  held  that 
see  Dingledein  v.  Third  Ave.  E.  Co.,  the  question  of  ratification  was  prop- 
9  Bosw.  (N.  Y.)  79.  erly  submitted  to  the  jury. 

2  Collins  V.  Life  Asso.  of  America,  *  Harrod  v.  McDaniels,  126  Mass. 

3  Mo.  App.  586.  413 ;   citing  Foster  v.  Rockwell,  104 

'  St.  James's  Parish  v.  Newbury-  Mass.  167 ;  Brigham  v.  Peters,  1  Gray 
port  &c.  Horse  K.  Co.,  141  Mass.  500.      (Mass.),  139, 147. 

*  Ante,  §  5286. 
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its  own,  without  formal  action  under  its  seal,  that  which  has 
been  done  by  an  officer,  agent,  or  stranger  in  its  behalf,  —  it 
necessarily  follows  that  such  a  ratification  may  be  proved  by 
parol  evidence,  and  that  such  evidence  may  consist  in  the 
declarations  or  admissions  of  its  officers,  provided  they  are 
officers  of  a  character  to  bind  the  corporation  by  their  decla- 
rations or  admissions/  Thus,  it  has  been  held  that  a  ratifica- 
tion may  be  proved  by  the  admissions  of  the  president  of  a 
corporation,  not  that  he  had  ratified  the  act,  but  that  the  com- 
pany had  ratified  it.^ 


*  As  to  -which,  see  ante,  §  4912. 

'  Merrick  v,  Burlington  &c.  Plank 
Eoad  Co.,  11  Iowa,  74.  Evidence 
that  an  order  addressed  to  a  manu- 
facturins;  corporation,  by  a  workman 
in  its  employ,  was  received  by  the 
paymaster,  and  treated  by  him  as  he 
treated  all  such  orders  drawn  on  the 
corporation  by  its  workmen,  has  been 
held  competent  evidence  of  the  accept- 
ance of  this  order  by  the  corporation. 
Lannan  v.  Smith,  7  Gray  (Mass.),  150. 
Eatification  of  a  note  given  for  a  loan 
to  a  director:  Seeley  v.  San  Jose  &c.  Co., 
59  Cal.  22;  g.  c.  9  Am.  Corp.  Gas.  17. 
Eatification  of  a  mortgage  made  by 
a  committee  of  directors  with  a  defea- 
sance, where  they  were  only  author- 
ized to  make  a  conveyance  without  a 
defeasance:  Burrill  v.  Nahant  Bank, 
2  Met.  (Mass.)  163;  s.  c.  35  Am.  Dec. 
395.  Eatification  of  an  unauthorized 
mortgage  by  authorizing  a  second 
mortgage  subject  to  the  prior  mort- 
gage: Shaver  v.  Hardin,  82  Iowa, 
378 ;  s.  c.  48  N.  W.  Eep.  68.  Eatifica- 
tion of  a  settlement  by  paying  interest 
on  the  notes  given  thereunder,  and  ac- 
cepting reports  in  which  they  are  re- 
ferred to  as  outstanding  obhgations : 
Kelley  v.  Newburyport  &c.  Horse  E. 
Co.,  141  Mass.  496.  Corporate  vote 
interpreted  as  a  ratification  of  the  votes 
passed  at  previous  meetings :  Howard 
Ins.  Co.  V.  Hope  Mutual  Ins.  Co.,  22 
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Conn.  394.  Subsequent  vote  when 
not  admissible  in  evidence  to  rebut 
presumption  that  the  last  vote  was  a 
ratification  of  a  previous  one:  Ibid. 
That  the  holder  of  a  corporate  note 
may  prove  that  the  cash  system  estab- 
lished by  its  constitution  and  by-laws 
had  been  abandoned :  Dow  v.  Moore, 
47  N.  H.  419.  Unauthorized  charter 
amendment  validated  by  subsequent 
elections  of  the  number  of  trustees 
therein  provided  for:  Jackson  v. 
Walsh,  75  Md.  304;  g.  c.  23  Atl.  Eep. 
778.  In  the  absence  of  any  express 
contract  or  charter  providing  that  the 
seat  of  a  college  shall  not  be  removed, 
the  validity  of  a  statute  authorizing 
a  removal  cannot  be  attacked  after  an 
acquiescence  of  twenty-five  years,  on 
the  ground  that  it  impairs  the  obliga- 
tions of  a  contract.  Bryan  v.  Board 
of  Education,  90  Ky.  322;  g.  c.  12 
Ky.  L.  Eep.  12;  7  Eail.  &  Corp. 
L.  J.  389;  13  S.  W.  Eep.  276. 
Where  stockholders,  in  an  incorpo- 
rated institution  of  learning  which 
is  under  the  control  of  a  church  con- 
ference, accept  the  plan  offered  by  a 
board  of  education  appointed  by  the 
conference,  and  contract  with  such 
board  in  reference  to  the  plan,  they 
cannot  thereafter  object  to  the  valid- 
ity of  an  act  incorporating  the  board 
of  educatioti  to  enable  it  to  carry  out 
the  proposed  plan.    Ibid. 


RATIFICATION  BY  coRPOKATioNS.     [4  Thomp.  Corp.  §  6329. 

§  5328.  Facts  not  Amounting  to  a  Katiflcation.  —  It  has 

been  held  that  the  fact  that  two  directors  were  present  in  an 
unofficial  capacity,  at  an  interview  between  the  contractor  for 
the  corporation  and  its  agent  for  a  particular  purpose,  is  no 
evidence  of  their  assent,  or  the  assent  of  the  corporation,  to 
an  arrangement  then  made  in  behalf  of  the  corporation  by 
such  agent,  and  exceeding  his  powers.^  If  the  treasurer  of  a 
corporation  misappropriates  its  funds,  and  lends  them  to  a 
third  person,  an  action  of  contract  by  the  corporation  against 
such  third  person  is  not  a  ratification  of  the  treasurer's  acts, 
and  does  not  discharge  him  from  liability  to  the  corporation.^ 

§  5329.  "When  Ratification  not  Necessary. — A  contract  is 
not  rescinded  by  the  loss  of  the  instrument  by  which  it  is  evi- 
denced; and  hence  where  a  resolution  of  the  board  of  direct- 
ors of  a  corporation  authorized  the  execution  of  a  deed  of 
trust,  which  was  lost  in  the  mail  before  delivery,^ it  was  held 
that  a  ratification  of  a  duplicate  deed  was  unnecessary.' 


^  Barcus  v.  Hannibal  &c.  Plank 
Boad  Co.,  26  Mo.  102. 

•  Goodyear  Dental  Vulcanite  Co. 
V.  Oaduc,  144  Mass.  85;  s.  c.  10  N.  E. 
Eep.  483.  Circumstances  ■where  a 
renting  by  two  directors,  of  a  committee 
of  three,  bad  not  been  ratified,  the  cor- 
poration never  having  occupied  the 
premises:  Corn  Exchange  Bank  v. 
Cumberland  Coal  Co.,  1  Bosw.  (N.  Y.) 
436.  That  a  contract  made  by  a  mi- 
nority of  a  committee  appointed  for 
that  purpose,  and  not  assented  to  by  a 
majority,  nor  by  the  corporation,  does 
not  bind  the  latter, —  see  Trott  v.  War- 
ren, 11  Me.  227.  See  also  Beatty  v. 
Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  109; 
8.  c.  3  Am.  Dec.  401.  That  a  corpora- 
tion is  not  rendered  liable  for  a  debt 
of  one  of  its  incorporators  for  goods 
sold  him  under  a  name  identical  with 
its  corporate  name,  by  the  receipt, 
acknowledgment,  and  retention  by 
its  ofBcers,  without  objection,  of  a 


statement  of  account  for  such  goods: 
Bradley  Fertilizer  Co.  v.  South  Pub. 
Co.,  17  N.  Y.  Supp.  587.  It  has  been 
held  that  the  fact  that  the  cashier 
of  a  bank  suggested  to  its  teller 
to  have  a  post-dated  check  protested, 
which  the  teller  had  agreed,  without 
authority,  would  be  paid  by  the  bank 
on  the  day  of  its  date,  will  not  amount 
to  a  ratification  by  the  bank  of  the 
teller's  promise,  when,  at  the  time, 
there  was  no  available  deposit  from 
which  to  pay  it,  and  the  cashier  in 
fact  declined  to  pay  it, —  especially 
when  the  suggestion  of  protest  was 
due  to  a  desire  to  save  the  holder's 
recourse  against  his  indorser.  Averell 
V.  Washington  City  Nat.  Bank  (D.  C), 
19  Wash.  L.  Eep.  86.  Other  facts  viewed 
as  not  amounting  to  a  ratification: 
Tracy  v.  Guthrie  County  Agricultural 
Society,  47  Iowa,  27. 

•  Bassett  v.  Monte  Cristo  &c.  Min- 
ing Co.,  15  Nev.  293, 
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CHAPTER    CXIY 

NATURE  OF  FRANCHISES  IN  GENERAL, 


Section 

5335.  "What  is  a  franchise. 

Whether  vests  in  the  corpora- 
tion or  in  the  individuals  who 
compose  it. 
Forfeiture  of  franchises. 

5338.  Distinction  between  franchises 

and  mere  personal  privileges. 

5339.  Doctrine  that  equity  will  not 

forfeit  franchises. 


5336. 


5337. 


Section 

6340.  Whether  existence  of  franchises 
challenged  coUateraUy. 

5341.  Whether  a  corporate  franchise 
divisible. 

6342.  Whether  a  corporation  organ- 
ized under  general  laws  can 
receive  additional  franchisea 
through  special  laws. 


§  5335.  What  Is  a  Franchise. — Franchises  have  been  de- 
fined to  be  "  branches  of  the  royal  prerogative,  subsisting  in 
the  hands  of  the  subject  by  grant  from  the  King."^  It  has 
been  well  observed  that,  under  our  American  systems  of  gov- 
ernment and  laws,  this  definition  is  not  strictly  correct;  since 
our  franchises  spring  from  contracts  between  the  sovereign 
power  and  private  citizens,  made  upon  a  valuable  consideration, 
for  purposes  of  public  benefit  as  well  as  of  individual  advan- 
tage.^ Chancellor  Kent  says  that  "  franchises  are  privileges 
conferred  by  grants  from  the  government  and  vested  in  pri- 


»  3  Cruise  Dig.  278.  This  is  sub- 
stantially the  definition  of  Blackstone : 
2  Bla.  Com.  37. 

"  State  1).  Real  Estate  Bank,  5  Ark. 
595 ;  «.  c.  41  Am.  Dec.  109,  112,  per 
Lacy,  J.  A  franchise  is  defined  by 
Bouvier  as  "  a  certain  privilege  con- 


ferred by  grant  from  government,  and 
vested  in  individuals."  1  Bouv.  Law 
Diet.  545.  There  is  a  note  on  the  sub- 
ject of  franchises,  including  a  discus- 
sion of  what  are  deemed  to  be  such, 
in  1  L.  R.  A.  133. 

4047 


4  Thomp.  Corp.  §  5335.]     franchises  and  exemptions. 

vate  individuals They  contain  an  implied   covenant, 

on  the  part  of  the  government,  not  to  invade  the  rights  vested, 
and  on  the  part  of  the  grantee  to  execute  the  conditions  and 
duties  prescribed  in  the  grant." ^  Later  judicial  authority  fixes 
the  meaning  of  the  word  "  franchise"  when  applied  to  a  cor- 
poration in  its  more  general  sense,  as  "  the  right  or  privilege 
of  being  a  corporation,  and  of  doing  such  things,  and  such 
things  only,  as  are  authorized  by  the  corporation's  charter."^ 
Another  judge  has  said:  "A  franchise,  at  least  in  relation  to 
corporations,  means  certain  privileges  conferred  by  govern- 
ment on  individuals,  which  do  not  apply  to  the  citizens  of  the 
country  of  common  right." '  "  The  word  '  franchise,' "  said 
Horton,  C.  J.,  "  is  generally  used  to  designate  a  right  or  priv- 
ilege conferred  bylaw.  What  is  called  '  the  franchise  of  form- 
ing a  corporation,^  is  really  but  an  exemption  from  the  general 
rule  of  the  common  law  prohibiting  the  formation  of  corpora- 
tions. All  persons  in  this  State  have  now  the  right  of  forming 
corporate  associations  upon  complying  with  the  simple  for- 
malities prescribed  by  the  statute.  The  right  of  forming  a 
corporation,  and  of  acting  in  a  corporate  capacity  under  the 
general  incorporation  laws,  can  be  called  a  franchise  only  in 
the  sense  in  which  the  right  of  forming  a  limited  partnership, 
or  of  executing  a  conveyance  of  land  by  deed,  is  a  franchise."  * 
Other  franchises  may  be,  and  sometimes  are,  conferred  upon 
individuals,  as  well  as  corporations,  though  they  are  generally, 
and  almost  exclusively,  conferred  upon  corporations.  But  the 
franchise  of  operating  &  ferry,  to  the  exclusion  of  others,  may 
be  granted  to  an  individual  in  the  absence  of  constitutional 
restraints.  Many  such  grants  have  been  made  in  England; 
and  the  franchise  so  granted  is  an  incorporeal  hereditament, 
which  descends  to  the  heirs  of  the  grantee,  like  real  property. 
So,  the  franchise  of  laying  a  railroad  in  the  streets  of  a  city 

'  3  Kent's  Com.  458.  guata  v.  Earie,  13  Pet.  (U.  S.)  519, 

'  Fieteam  v.  Hay,  122  111.  293 ;  s.  c.  595. 

3  Am.  St.  Eep.  492,  493,  per  Mulkey,  J.  *  State  v.  Western  Irrigating  Canal 

'  Gantt,  J.,  in  Abbott  v.  Omaha  Co.,  40  Kan.  96;  s.  c.  10  Am.  St.  Rep. 

Smelting  &c.  Co.,  4   Neb.  416,   420.  166;  citing  2  Mor.  Priv.  Corp.,  §  923. 
See  also  Taney,  0.  J.,  in  Bank  of  Au- 
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and  of  taking  tolls  thereon  may,  under  many  municipal  char- 
ters, be  granted  by  municipal  corporations.  It  is  true  that 
the  grant  proceeds  from  the  State  in  a  primary  sense, —  that  is 
to  say,  the  State  confers  upon  the  municipal  corporation  the 
control  of  its  streets,  and  incidentally  the  power  to  make  such 
grants.  And  while  these  municipal  grants  are  often  termed 
"  licenses,"  on  the  theory  that  a  municipal  corporation  cannot 
grant  a  franchise,  but  can  only  grant  a  license,* —  yet  they  are 
franchises  in  every  essential  particular,  as  much  as  though 
they  had  been  granted  directly  by  the  legislature.  They  are 
equally  exclusive  where  they  would  be  exclusive  if  granted  by 
the  legislature,  and  are  equally  under  constitutional  protec- 
tion as  vested  rights.  As  elsewhere  seen,^  a  franchise,  for  the 
purposes  of  taxation,  is  the  power  which  a  corporation  pos- 
sesses of  making  money,  by  the  use  of  the  exclusive  privi- 
lege which  the  State  has  conferred  upon  it. 

§  5336.  Whether  Vests  in  the  Corporation  or  in  the  Indi- 
viduals Who  Compose  It.  —  From  some  of  the  foregoing 
definitions  of  a  corporate  franchise  and  from  the  very  nature 
of  a  corporation,  the  Supreme  Court  of  Illinois  deduce  the 
conclusion  "  that  a  franchise,  or  the  right  to  be  and  act  as  an 
artificial  body,  is  vested  in  the  individuals  who  compose  the 
corporation,  and  not  in  the  corporation  itself."*  But  this  is 
an  imperfect  statement  of  the  true  conclusion, — which  is,  that 
a  primary  franchise,  that  is  to  say,  the  franchise  of  being  a 
corporation,  vests  in  the  individuals  who  compose  the  corpora- 
tion; while  those  secondary  franchises  which,  as  we  shall  here- 
after see,  are  vendible  by  the  corporation,  necessarily,  and  for 
that  reason  alone,  must  be  deemed  to  vest  in  the  corporation. 
"We  shall,  however,  see  hereafter  that  judicial  theory  is  so 
confused  on  the  subject,  that  proceedings  by  information  in 
the  nature  of  a  quo  warranto,  to  vacate  the  franchises  of  cor- 
porations, are  sometimes  brought  against  the  individuals  who 

'  Denver  &c.  E.  Co.  v.  Denver  City  •  Fietsam  v.  Hay,  122  111.  293;  s.  c. 

E.  Co.,  2  Colo.  673.  3  Am.  St.  Rep.  492,  494. 

'  Ante,  §§  2815,  2832. 
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compose  the  corporation,  and  sometimes  against  the  corpora- 
tion itself.^ 

§  5337.  Forfeiture  of  Franchises.  —  As  what  are  termed 
"franchises"  are  only  grantable  hj  the  sovereign  power,  either 
directly  by  the  legislature  of  the  State,  or  indirectly  by  muni- 
cipal legislatures,  acting  under  powers  conferred  by  the  legis- 
lature of  the  State  in  their  charters,^  so  a  franchise  can  be 
forfeited  only  by  the  sovereign  power  by  which  it  was  conferred.' 
To  this  principle  there  is  an  exception  in  the  case  where  a 
franchise  is  granted  upon  the  condition  that  it  shall  be  acted 
upon  within  a  given  length  of  time,  —  in  which  case,  unless 
it  is  acted  upon  within  the  time  prescribed,  it  is  ipso  facto  for- 
feited, and  the  fact  may  be  determined  in  a  collateral  proceed- 
ing.* And  the  fact  of  the  forfeiture  may  be  ascertained  in 
any  proper  proceeding  to  protect  the  new  franchise.  A  for- 
feiture by  the  State  of  a  corporate  franchise,  whatever  may 
be  its  nature,  does  not  carrj'  with  it  a  confiscation  or  escheat  of 
the  other  property  of  the  corporation;  but,  as  elsewhere  seen,' 
its  tangible  property  remains  for  distribution,  under  the  prin- 
ciples of  equity  or  under  the  principles  of  applicatory  stat- 
utes, among  its  creditors  first  and  its  stockholders  afterwards. 
On  the  other  hand,  where  the  legislature  prohibits  a  corpo- 
ration from  owning  land,  and  fixes  no  penalty  to  a  violation 
of  the  prohibition,  if  the  corporation,  in  violation  of  it, 
assumes  to  purchase  land,  the  land  is  not  thereby  liable  to 
confiscation  or  escheat  by  the  State,  although  the  franchises 
of  the  offending  corporation  may  be  forfeited  therefor.*    The 

'  Post,  §§  6782,  6808,  6809.  works  a  forfeiture  of  the  right,  with- 

'  Ante,  §§  1,  15,  5335.  out  a  suit  by  the  State ;  and  the  leg- 

*  Elizabethtown  Gaslight  Co.  v.  islature  may  thereafter  confer  the 
Green,  46  N.  J.  Eq.  118;  s.  c.  18  Atl.  franchise  upon  any  other  company  or 
Eep.  844.  person.  .Oakland  E.  Co.  v.  Oakland 

*  Thus,  where  the  legislature  &c.  E.  Co.,  45  Cal.  365;  «.  c.  13  Am. 
grants  a  franchise  to  construct  a  street  Eep.  181. 

railroad  within  a  certain  time,  with  a  '  Post,  §  6730. 

condition  that  if  the  provisions  of  the  °  Com.  u.  New  York  &c.  E.  Co.,  132 

act  are  not  complied  with,  the  fran-  Pa.  St.  591 ;  s.  e.  19  Atl.  Eep.  291 ;  7 

chise  shall  be  forfeited,  a  failure  to  L.  E.  A.  634 ;  25  Week.  Not.  Cas.  404; 

lay  the  track  within  the  time  limited  47  Phil.  Leg.  &  Int.  222. 
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State  may,  of  course,  waive  its  right  to  forfeit  particular  fran- 
chises, just  as  it  may  waive  its  right  to  forfeit  the  primary 
franchise  of  a  corporation;  *  and  it  has  been  held  that,  where 
the  legislature  has  enacted  that,  if  the  holders  of  a  franchise 
to  collect  tolls  for  the  navigation  of  an  artificial  channel,  shall 
permit  the  channel  to  become  so  obstructed  as  to  impede 
navigation,  the  collection  of  tolls  by  them  shall  be  suspended 
until  all  obstructions  shall  be  removed,  or  the  depth  of  the 
channel  deepened  to  the  depth  heretofore  specified,  —  this 
amounts  to  a  waiver  of  the  right  to  have  the  forfeiture 
declared  for  such  a  cause.* 

§  5838.  Distinction  between  Franchises  and  Mere  Per- 
sonal Privilegres. — A  distinction  must  be  kept  in  mind  between 
grants  of  franchises  to  corporations,  or  to  corporators,  and 
mere  personal  privileges,  which  are  conferred  upon  the  mem- 
bers of  corporations.  The  distinction  becomes- important  in 
respect  of  the  principle  hereafter  considered,  that  a  grant  of 
corporate  franchises  by  the  State  and  an  acceptance  of  them 
by  the  grantees  named  therein,  create,  in  legal  theory,  a  con- 
tract within  the  protection  of  that  clause  of  the  constitution  of 
the  United  States  which  prohibits  the  States  from  impairing 
the  obligation  of  contracts;*  whereas  grants  of  mere  personal 
privileges  to  the  members  of  corporations  are  not  within  that 
protection,  but  may  be  repealed  by  the  legislature  at  pleasure. 
Of  such  a  nature  is  the  exemption  of  the  servant  of  a  corpora- 
tion from  militia  duty,  from  serving  on  juries,  from  working 
on  the  public  roads,  or  from  the  performance  of  other  public 
duties.  Such  an  exemption  is  regarded  by  some  courts  as  a 
mere  personal  privilege,*  but  by  others  as  a  part  of  the  fran- 


'  Post,  §  6033,  et  seg.  construing  a  Tennessee  charter,  held 

'  State  V.  Morris,  73  Tex,  435 ;  s.  c.  it  a  franchise  of  the  corporation  within 

11  S.  W.  Eep.  392.  the  constitutional    protection ;    and, 

'  Post,  4  5380,  et  seg,  while  citing  the  Tennessee  case,  re- 

'  Neelyi).  State,  4  Lea  (Tenn.),  316.  fused  to  follow  it,  on  the  ground  that 

In  this  case  it  was  held  that  the  grant  it  had  not  been  put  in  evidence  in  the 

of    exemption   was    unconstitutional;  court  below.    Johnson   v.  State,   88 

but  the  Supreme  Court  of  Alabama,  Ala.  176. 
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chise  granted  to  the  corporation.'  On  the  other  hand,  a  priv- 
ilege granted  to  a  collection  of  natural  persons,  the  same 
being  a  mere  license,  such  as  a  right  of  way  in  gross,  which  is 
personal  to  the  grantees,  and  not  assignable,  does  not  pass  to 
a  corporation  into  which  the  grantees  may  organize  them- 
selves,—  as,  for  instance,  the  privilege  granted  to  certain 
individuals  of  holding   a   right  of  way,   "so   long  as  they 


*  Johnson  v.  State,  88  Ala.  176 ;  s.  c. 
7  South.  Rep.  253 ;  Zimmer  v.  State, 
30  Ark.  677.  That  such  an  exemption 
accorded  to  memhers  of  a  guasi-public 
corporation  may  become  a  vested  right 
which  cannot  be  taken  away  by  sub- 
sequent legislation, — see  Ex  parte 
Goodin,  67  Mo.  637;  overruling  Ee 
Powell,  5  Mo.  App.  220.  Compare 
Ex  parte  House,  36  Tex.  83 ;  Bloom 
V.  State,  20  Ga.  443,  449;  Ex  parte 
Bust,  43  Ga.  209.  This  view,  how- 
ever, is  believed  to  be  wholly  unten- 
able. The  view  taken  of  the  same 
question  by  the  Supreme  Court 
of  Illinois  is  much  to  be  preferred: 
"  The  duty  of  serving  on  juries,  like 
the  duty  of  bearing  arms  in  defense  of 
the  government,  is  one  of  the  insepa- 
rable incidents  of  citizenship,  and  can 
be  exacted  whenever  and  however 
the  sovereign  authority  shall  com- 
mand. All  exemptions  of  this  kind 
are  mere  gratuities  to  the  citizen, 
which  cannot  be  the  subject  of  con- 
tract between  men  and  the  State,  and 
may  be  withdrawn  at  the  pleasure  of 
the  law-making  power. ' '  Ke  Scranton, 
74  111.  161, 162.  Accordingly,  although 
the  petitioner  for  exemption  in  the 
<  particular  case  had  earned  his  exemp- 
tion by  seven  years'  service  in  the  fire 
department,  in  accordance  with  a 
section  of  the  charter  of  the  city  of 
Chicago,  it  was  nevertheless  held  that 
the  legislature  retained  the  power  to 
limit  such  exemption  to  members  of 
the  fire  department  engaged  in  active 
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service.  Ibid.  See  also  Bragg  v. 
People,  78  111.  3J8.  Such  also  is  the 
law  of  Tennessee :  Beamish  v.  State, 
6  Baxt.  (Tenn.)  530.  That  a  statute 
exempting  members  of  an  incorpo- 
rated fire  insurance  company  from 
serving  on  juries  is  not  unconstitu- 
tional, see  McGunnegle  v.  State,  6  Mo. 
367.  Other  cases  upholding  such 
exemptions,  in  consideration  of  the 
rendition  of  public  services,  are  Pi- 
per's case,  2  Browne  (Pa.),  59;  Com. 
V.  Walton,  17  Pick.  (Mass.)  403  (mem- 
bers of  the  Legislature) ;  State  v.  Will- 
iams, 1  Dev.  &  B.  ((N.  C.)  372 
(postmasters).  See  also  Ex  parte 
Goodin,  67  Mo.  637;  Bragg  v.  Peo- 
ple, 78  111.  328;  Dunne  v.  People,  94 
111.  120;  s.  c.  34  Am.  Bep.  213;  State 
r.  Whitford,  12Ired.  L.  (N.  C.)  99;  Ex 
parte  House,  36  Tex.  83;  State  v. 
Cohn,  9  Nev.  179.  That  a  custom  to 
be  exempt  from  serving  on  juries  is 
void  where  there  are  not  a  sufficient 
number  of  other  qualified  jurors  to  be 
had,  see  Bex  v.  Clark,  1  Sid.  272; 
Lady  Northumberland's  case,  2  Mod. 
182;  s.  c.  Lofft,  214.  An  exemption 
from  jury  duty  extended  by  the  char- 
ter of  a  city  to  the  mayor,  aldermen, 
commonalty,  and  free  citizens,  has 
been  held  not  to  extend  to  the  inhab- 
itants generally,  —  the  term  "  free  cit- 
izens" referring  only  to  such  as  are 
"made  free  of  the  city,  according  to 
the  charter."  Cortelyou  v.  Van- 
brundt,  1  Johns.  (N.  Y.)  313. 
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shall  occupy  said  building  for  the  grocery  business  now  car- 
ried on  by  them."  * 

§  5339.  Doctrine  that  Equity  will  not  Forfeit  Franchises. 

Where  a  corporation  has  been  duly  organized,  and  has  ac- 
quired a  legal  existence,  a  court  of  equity  will  not,  upon  an 
alleged  non-user  or  misuser  of  its  corporate  privileges,  declare 
the  corporate  franchise  to  be  forfeited:  such  power  is  of  right 
to  be  exercised  by  a  court  of  law,  and  not  by  a  court  of  chan- 
cery.* But  this  does  not  at  all  preclude  the  idea  that  a  court 
of  chancery  in  a  proper  proceeding,  as  well  as  a  court  of 
law,  may  find  and  adjudge  that  a  corporation  has  been  dis- 
solved by  acts  which  amount  to  a  voluntary  surrender  of  its 
franchises.'  Nor  will  a  court  of  equity  decree  that  a  corpora- 
tion has  no  valid  existence,  on  an  information  filed  by  the 
attorney-general  to  restrain  the  corporation  from  doing  an  act 
impliedly  authorized  by  its  charter,  and  which  it  can  only  do 
in  virtue  of  being  a  corporation,  where  the  corporation  has  a 
de  facto  existence.  It  was  so  held  where  the  proceeding  by 
the  attorney-general  was  to  enjoin  the  •members  who  professed 
to  compose  a  railway  company  from  erecting  a  bridge  over  a 
navigable  river,  on  the  ground  that  the  bridge  if  erected  would 
be  a  public  nuisance.* 

§  6340.  Whether  Existence  of  Franchises  Challenged  Col- 
laterally. —  The  sound  principle  is  that  whenever  a  corpora- 
tion, in  any  action,  asserts  a  right  against  another  corporation 
or  person,  based  upon  an  assumed  franchise  or  power,  the 
corporation  or  person  against  whom  the  right  is  so  asserted 
may,  as  a.  defense,  deny  the  existence  of  such  franchise  or 
power.'  But,  on  the  other  hand,  when  a  party,  other  than 
the  State,  seeks  to  establish  rights  against  a  corporation,  and 

1  Hall   V.   Armstrong,   53    Conn.  «.  c.  5  Johns.  Oh.  (N.  Y.)  366;  ante, 

554.  §  3345,  et  seg. 

•  Attorney-General  v.  Stevens,  1  *  Attorney-General  v.  Stevens,  1 

N.  J.  Eq.  369;  s.  e.  22  Am.  Dec.  526,  N.  J.  Eq.  369,  378;  s.  c.  22  Am.  Dec. 

529 ;  ante,  §  4538,  et  seg.  526. 

»  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  *  Zanesville  v.  Gas  Light  Co.,  47 

456;  s.  c.  10  Am.  Dec.  273;  reversing  Ohio  St.  1. 

4053 


4c  Thomp.  Corp.  §  5341. J     franchises  and  exemptions. 

it  defends  against  the  action  on  the  ground  of  its  being  pos- 
sessed of  certain  franchises  with  which  the  action  is  compat- 
ible, it  is  sufficient  that  it  appears  that  it  is  in  fact  in  possession 
of  the  franchises  claimed.  Whether  or  not  it  is  rightfully  in 
possession  of  them  is  a  question  which  can  only  be  deter- 
mined in  a  proceeding  in  which  some  person  or  corporation 
who  claims  a  better  title  is  a  party.^  But  it  should  be  kept  in 
mind  that  there  is  a  total  diflPerence  between  the  question  of 
the  right  of  a  body  to  exist  as  a  corporation,  which  .claims  to 
be  such,  and  the  right  of  a  corporation  to  exercise  a  certain 
power  or  franchise  which  is  in  the  nature  of  property.  Upon 
the  analogies  of  the  law,  the  question  whether  it  possesses  a 
good  franchise  may  be  determined  collaterally  in  a  proper  pro- 
ceeding, exactly  as  may  the  question  whether  a  natural  person 
possesses  certain  property.  Thus,  if  it  claims,  at  the  hands 
of  a  judicial  court,  the  right  to  exercise  a  certain  privilege  in 
derogation  of  common  right,  it  ought  to  be  required  to  show, 
for  the  purpose  of  that  proceeding,  that  it  possesses  such  right. 
On  principle,  the  only  question  will  be,  by  what  evidence  it 
shall  be  required  to  show  it.  As  against  all  persons  save  the 
State,  and  under  some  theories  as  against  the  State  itself,  the 
mere  fact  of  its  being  in  possession  may  be  evidence  of  title; 
for  it  is  a  rule  that  the  possession,  by  a  body  claiming  to  be  a 
corporation,  of  the  franchise  of  being  a  corporation,  for  a  long 
lapse  of  time,  will  ripen  into  a  presumption  of  a  grant,  just  as 
the  possession  of  real  property  for  a  long  lapse  of  time  will 
ripen  into  a  presumption  of  ownership.  Thus,  where  a  turn- 
pike company  had  used  the  franchises  of  a  corporation  for 
nineteen  years,  under  defective  articles  of  incorporation,  it  was 
held  that  a  prosecution  by  qua  warranto,  against  the  persons 
in  possession  of  the  franchises,  was  barred  by  lapse  of  time.' 

§  5341.  Whether  a  Corporate  FrancMse  Divisible. — It  has 

been  said  that,  although  the  franchise  of  being  a  corporation 
may  be  said  to  belong  to  the  corporators  in  their  individual 
capacity,  and  not  to  the  corporation  itself,  whilst  the  franchise 

^  Weaverville  &c.  E.  Oo.  v.  Supervisors,  64  Cal.  69,  71. 
"  State  v.  Gordon,  87  Ind.  171. 
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of  carrying  out  the  purpose  for  which  the  corporation  was 
created  may  be  regarded  as  belonging  to  the  corporation, — 
these  two  franchises  are  nevertheless  indivisible}  But  this  is 
not  so;  since,  as  we  shall  see  hereafter,*  a  corporation  may 
alien  its  secondary  franchise,  but  cannot  alien  its  primary  fran- 
chise, that  is,  its  franchise  of  being  a  corporation;  so  that, 
where  a  railroad  company  assigns  all  its  property  and  the 
franchise  of  operating  the  same  as  a  railroad,  it  nevertheless 
exists  as  a  corporation,  —  continues  to  possess  its  primary 
franchise.'  Moreover,  we  shall  see  that  a  corporation  can 
alien  some  of  its  secondary  franchises  while  retaining  the 
others.* 

§  5342.  Whether  a  Corporation  Org'anized  under  General 
Liaws  can  Kecelve  Additional  Franchises  through  Special 
Ijaws.  —  Under  a  constitutional  provision  declaring  that 
"  corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except  for  municipal  purposes," 
the  question  has  arisen  whether  a  corporation  formed  under 
a  general  law  of  the  State  can  receive  additional  franchises  by 
a  direct  grant  from  the  legislature  made  by  a  special  act. 
The  question  was  resolved  in  the  affirmative  by  the  Supreme 
Court  of  California  in  1863;^  but  this  decision  was  overruled 
by  the  same  court  in  1874,°  and  has  been  denied  in  pointed 
language  by  the  Supreme  Court  of  Minnesota,  where  it  is 
said  "  that  this  doctrine,  it  is  evident,  would  open  an  easy  way 
of  escape  from  constitutional  restraints."  ^    An  earlier  opinion 

*  Coe  V.  Columbus  &c.  R.  Co.,  10  other  adjudication,  nor  by  any  text- 
Obio  St.  372;  s.  c.  75  Am.  Dec.  518,  -writer,"  so  far  as  be  could  discover  af- 
629.  ter  a  careful  investigation.  He  added: 

'  Post,  §§  5353,  5354.  "  But    tbe   fact  tbat  it  is   direct  y 

•  Post,  §  5354.  opposed  to  all  tbe  autborities  is  not 
'  Post,  §  5367.  its  only  or  its  cbief  fault.  Its  reason- 
'  Cali'ornia  State  Tel.  Co.  v.  Alta     ing  is  not  only  in  conflict  with  the 

Tel.  Co.,  22  Cal.  398.  obvious  meaning  of  tbe  constitutipn, 

'  San  Francisco  v.  Spring  Valley  but  is  subversive  of  one  of  its  most 

"Water  Works,  48  Cal.  493,  520.     In  important  provisions." 
giving  the  opinion  of  tbe  court,  so  '  Ames  v.  Lake  Superior  &c.  R. 

holding,    Crockett,   J.,  said  of    that  Co.,  21  Minn.  241,  259. 


case  that  it  was  "  supported  by  no 
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of  the  Supreme  Court  of  California  proves  incontestably  the 
true  rule  on  the  subject:  "As  it  would  have  been  in  violation 
of  the  constitution,  to  create  an  incorporation  by  special  act 
for  any  other  than  municipal  purposes,  it  follows  that  it  would 
be  equally  unconstitutional  to  confer  special  power  on  a  cor- 
poration already  created.  In  other  words,  it  would  be  doing, 
by  two  acts,  that  which  the  legislature  could  not  do  by  one; 
and  corporations  for  almost  every  purpose  might  be  created 
by  special  act,  by  first  incorporating  the  stockholders  as  a 
municipal  body."* 

'  Low  V.  Marysville,  5  Cal.  214.  reason    of    such    constitutional    re- 

That  the  legislature  cannot,  by  spe-  straint,  has    been    often    held:    Ex 

cial  acts,  amending  charters,  confer  parte  Pritz,  9  Iowa,  30;    Atkinson  d. 

upon  them  powers  where  it  could  not  Marietta  &c.  E.  Co.,  15  Ohio  St.  21; 

have  created  them  by  special  act  by  State  v.  Cincinnati,  20  Ohio  St.  18. 
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CHAPTER    CXV. 

OONSTBUCTION  OF  GRANTS  OF  FRANCHISES. 

Section  Section 

5345,  Grants   of    franchises    strictly     5347.  Provisos  not  construed  so  as  to 

construed.  defeat  the  grant. 

5346.  Not  construed  as  extending  to     5348.  Grants  of  franchises  not  con- 

foreign  corporations.  strued  as  exclusive. 

Section  5349.  Franchise  of  toll-bridge  not  impaired  by  railway  bridge. 

§  5345.  Grants  of  Franchises  Strictly  Construed.  —  Fran- 
claises  being  privileges  not  enjoyed  by  the  people  in  general/ 
they  are  often  said  to  be  against  common  right.  It  follows  that, 
as  between  the  grantor  and  the  grantee,  —  the  State  and  the 
corporation,  or  the  public  and  the  corporation,  —  the  grant  is 
strictly  construed  in  favor  of  the  grantor,  and  that  nothing  passes 
by  implication  except  what  is  necessary  to  the  enjoyment  of 
that  which  is  expressly  granted.  This  doctrine  is  found  in 
the  books  in  various  forms  of  expression,  but  it  is  believed 
that  the  foregoing  is  the  most  general  form  of  statement 
upon  which  the  decisions  unite  and  harmonize.^  The  true 
meaning  of  the  doctrine  is  that  grants  to  corporations  are 
construed  most  favorably  to  the  public,  where  there  exists  a 
reasonable  doubt  as  to  the  extent  of  the  privileges  conferred.* 
But  it  does  not  follow  from  this  that  such  a  grant  is  to  be 
construed  so  strictly  as  to  wrest  the  meaning  of  words  from 

»  Ante,  §  5835.  Citizens'  Street  E.  Co.,  127  Ind.  369; 

"  Post,  §  5659 ;  Rockland  Water  Co.  «.  c.  8  L.  R.  A.  539 ;  8  Rail.  &  Corp.  L. 

V.  Camden  &c.  Water  Co.,  80  Me.  J.  186;  43  Am.  &  Eng.Eail.  Cas.  234; 

544 ;  «.  c.  15  Atl.  Rep.  785;  1  L.  R.  A.  24  N.  E.  Rep.  1054. 
338;  Oregon  Rail.  &  Nav.  Co.  ■!).  Ore-  '  Talcott    Mountain    Turnp.    Co. 

gonianR.  Co.,  130  U.  S.  1;  East  Line  v.  Marshall,  11  Conn.  185,  190.    The 

&c.  R.  Co.  V.  Rushing,  69  Tex.  306 ;  same  doctrine  applies  in  the  case  of  a 

«.  c.  6  S.  W.  Rep.  834;  Bartram  v.  grant  by  the  public  to  an  individual. 

Central  Turnpike  Co.,  25  Cal.   283;  Hollister  «.  Union  Co.,  9  Conn.  436; 

Indianapolis  Cable  Street  R.  Co.  v.  s.  c.  25  Am.  Dec.  36. 
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their  common  and  well-understood  significance;  but  such  a 
grant,  like  every  other  instrument,  public  or  private,  is  to  be 
construed  according  to  the  plain  meaning  of  the  words,  where 
they  are  free  from  ambiguity  and  doubt.^  A  grant  of  fran- 
chises  to  a  religious  sect,  for  quasi-Teligious  purposes,  will  not, 
for  instance,  be  enlarged  beyond  the  plain  meaning  of  its  lan- 
guage, so  as  to  embrace  other  subjects  within  the  range  of  the 
tenets  of  such  religious  sect,  or  the  personal  beliefs  of  the 
incorporators.^  Under  this  rule  of  strict  construction,  it  has 
been  held  that  authority  conferred  wpon.  a  plank-road  company, 
by  the  legislature,  to  construct  a  plank  road  between  two 
designated  points,  does  not  imply  the  right  to  appropriate  to 
that  purpose  the  whole  of  a  public  highway,  without  express 
words  of  permission.' 

§  5316.  Not  Construed  as  Extending'  to  Foreig-n  Corpora- 
tious.  —  A  statute  granting  powers  and  privileges  to  corpora- 
tions must,  in  the  absence  of  plain  indications  to  the  contrary, 


1  Birmingham  &c.  E.  Oo.  v.  Bir- 
mingham &c.  E.  Oo.,  79  Ala.  465 ;  «.  c. 
58  Am.  Kep.  615;  Citizens'  Street  E. 
Co.  V.  Jones,  34  Fed.  Eep.  579. 

«  Eiker  v.  Leo,  133  N.  Y.  519;  s.  c. 
44  N.  Y.  St.  Eep.  63;  30  N.  E.  Eep. 
598.  The  case  involved  the  construc- 
tion of  the  words  "  relief  of  the  indi- 
gent Jews  of  Jerusalem,  Palestine." 
The  court  held  that  the  words,  "  in 
the  ordinary  interpretation,  import 
the  bestowal  of  charity  upon  the 
poor,  by  administering  to  their  per- 
gonal and  temporary  distresses,  and 
do  not  describe  those  benevolent 
schemes  for  the  permanent  elevation 
of  that  class,  through  education  and 
instruction  and  employment  in  voca- 
tions, and  thereby  convert  them  from 
a  condition  of  dependence  into  self- 
supporting  men  and  women."  "  It 
does  not  seem  to  be  seriously  con- 
tested," continued  Andrews,  J.,  "that 
the  words  of  the  certificate  of  incor- 
poration do  not,  in  their  usual  accep- 
4058 


tation,  embrace  those  wider  purposes 
of  benevolence.  The  contention  is, 
that  they  are  to  be  construed  accord- 
ing to  the  special  and  peculiar  mean- 
ing attached  to  them  by  the  Jewish 
teachers,  and  in  the  light  of  the  Jew- 
ish conception  of  charitable  relief. 
We  are  aware  of  no  authority  justify- 
ing a  construction  of  corporate  powers 
by  or  in  view  of  the  tenets  of  any 
sect,  or  which  authorizes  a  limited  or 
broad  construction  depending  upon 
the  personal  belief  of  the  incorpora- 
tors, or  their  understanding  of  the 
words  used  in  the  statute  creating  the 
corporation,  or  in  a  certificate  of  in- 
corporation under  a  general  law, 
where  the  words  used  in  defining  the 
powers  of  the  corporation  have  a 
common  and  well-understood  signifi- 
cance, and  are  free  from  ambiguity 
and  doubt."    Ibid.  523. 

'  Justices  &c.  V.  GriflSn  &c.  Plank 
Eoad  Co.,  9  Ga.  475. 
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be  held  to  apply  only  to  corporations  created  by  the  State,  and 
over  which  it  possesses  the  power  of  visitation  and  control.* 

§  5347.  Provisos  not  Construed  so  as  to  Defeat  tbe  Grant. 

When  naatters  in  a  proviso  in  a  grant  of  corporate  franchises 
are  made  or  intended  to  be  essential  conditions  of  the  enjoy- 
ment of  the  charter,  the  privileges  granted  must  be  enjoyed 
subject  to  those  conditions,  or  not  at  all.*  But  where  the 
Commonwealth  has  granted  a  public  franchise,  a  clause,  which 
relates  merely  to  the  manner  in  which  it  shall  be  exercised,  will 
not  be  so  construed  as  to  defeat  the  grant  itself.'  A  very  apt 
illustration  of  this  principle  is  found  in  a  case  where  a  cor- 
poration was  authorized  by  its  charter  to  construct  a  dam  in  a 
river,  but  with  the  proviso  "  that  the  same  shall  be  construed 
so  as  to  leave  the  channel  of  said  river  as  safe  and  convenient 
for  the  descent  of  rafts  as  it  now  is."  As  the  construction  of 
a  dam  in  a  stream,  under  any  conditions,  will  render  the  stream 
less  safe  and  convenient  for  the  passage  of  rafts,  than  where 
the  water  is  allowed  to  flow  in  a  regular  surface,  a  strict  or  even 
a  literal  construction  of  this  proviso  would  defeat  the  grant. 
The  court  declined  so  to  construe  it, — Trunkey,  J.,  saying: 
"Various  statutes  from  time  to  time  have  been  enacted, 
authorizing  public  improvements,  some  of  which  would  ob- 
struct or  impede  the  navigation  of  rivers,  and  others  the  use 
of  streets  and  roads,  which  contained  provisions  forbidding 
such  obstructions  or  impediments.  The  courts  have  uni- 
formly held  that  these  provisions  should  be  liberally  construed, 
so  as  not  to  destroy  the  grant."  *  So,  where  the  charter  of  a  rail- 
road company  contained  the  proviso  that  "the  said  railroad 
shall  be  so  constructed  as  not  to  impede  or  obstruct  the  free 
use  of  any  public  road,  street,  lane,  or  bridge  now  laid  out, 

»  Ee  Prime's  Estate,  136  N.Y.  347;  St.  Kep.  766;  15  Atl.  Eep.  509;  22 

«.  c.  49  N.  Y.  St.  Eep.  658;  32  N.  E.  Week.  Not.  Oas.  303. 
Eep.  1091;  18  L.  E.  A.  713.  •  Whitaker  v.  Delaware  &c.  Canal 

»  Dugan  «.  Bridge  Co.,  27  Pa.  St.  Co.,  87  Pa.  St.  34 ;  West  Branch  Boom 

303,  309 ;  ».  c.  67  Am.  Dec.  464 ;  West  Co.  v.  Pelnsylvania  &c.  Land  Co., 

Branch  Boom  Co.  v.  Pennsylvania  &c.  »upra. 
Land  Co.,  121  Pa.  St.  143;  s.  c.  6  Am. 

*  Whitaker  v.  Delaware  &c.  Canal  Co.,  87  Pa.  St.  34. 
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opened,  or  built," — it  was  held  that  the  proviso  could  not  be 
literally  construed,  because  such  a  construction  would  defeat 
the  grant  itself.  "These  words,"  said  Black,  C.  J.,  "taken 
literally  and  in  their  strongest  sense,  would  prevent  the  rail- 
road from  being  made  on  the  streets  at  all.  But  we  follow 
authority  in  saying  they  are  not  to  be  so  interpreted.  The 
defendants  have  a  right  to  use  a  street,  if  they  take  care  to 
obstruct  it  as  little  as  the  nature  and  character  of  their  im- 
provement will  permit,  if  they  create  no  material  or  unneces- 
sary impediment,  —  no  obstruction  which  could  be  avoided  by 
any  reasonable  expenditure  of  money  or  labor.  They  cannot 
occupy  the  whole  of  a  street,  and  drive  the  public  away  from 
it  altogether.  But  any  street,  which  is  wide  enough  for  the 
railroad  and  public  both,  may  be  used  on  the  terms  men- 
tioned." ^  So,  where  the  charter  of  a  bridge  company  author- 
izes it  to  erect  a  bridge  over  a  navigable  river,  but  with  the 
proviso  that  the  bridge  should  not  be  erected  in  such  a  man- 
ner as  to  "  injure,  stop  or  interrupt  the  navigation  of  said  river 
by  boats,  rafts  or  other  vessels," — it  was  held  that  the  proviso 
must  be  construed  reasonably,  in  furtherance  of  the  grant, 
and  not  literally,  since  a  literal  construction  of  it  would  pre- 
vent the  building  of  the  bridge  at  all;  for  the  erection  of  the 
necessary  piers  must  to  some  extent  endanger  the  navigation 
of  the  river.^ 

§  5348.  Grants  of  Francbises  not  Construed  as  iExcIusive. 

Another  principle  in  the  construction  of  legislative  grants  of 
franchises  to  corporations  is,  that  they  are  not  construed  as 
intended  to  be  exclusive  and  to  prohibit  the  legislature  from 
making  other  grants  of  similar  franchises  to  other  adventurers, 
unless  the  words  of  the  grant  necessarily  import  this  construc- 
tion, or  unless  the  franchises  are  of  such  a  nature  as  to  be 
necessarily  exclusive.  And,  although  "the  legislature  of  a 
State,  after  having,  by  the  grant  of  a  charter,  vested  in  a  cor- 
poration certain  privileges,  cannot  by  a  subsequent  statute, 

1  Com.  V.  Erie  &c.  R.  Co.,  27  Pa.  '  Monongahela  Bridge  Co.  v.  Kirk, 

St.  339,  365 ;  s.  c.  67  Am.  Dec.  471.  46  Pa.  St.  112;  s.  c.  84  Am.  Dec.  527. 
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unless  the  power  to  do  so  has  been  reserved,  divest  the  corpo- 
ration of  those  privileges,^  —  yet  a  subsequent  grant  of  the 
same,  or  of  similar  franchises  to  another  corporation,  does  not 
impair  the  obligation  of  the  contract  involved  in  the  precedent 
grant.^ 

§  5349.  Franchise  of  Toll-bpidge  not  Impaired  by  Railway 
Bridge.  —  The  exclusive  privilege  of  maintaining  a  toll-bridge, 
for  ordinary  passage  over  a  stream  between  defined  limits,  is 
not  impaired  by  the  subsequent  grant  of  the  right  to  erect  a 
railway  bridge  over  the  same  stream,  in  the  immediate  vicinity 
of  the  toll-bridge.*  The  principle  of  many  of  these  decisions 
is  that  the  grant  of  a  franchise  to  a  corporation  is  not  con- 
strued as  a  contract  between  the  legislature  and  the  grantees 
that  no  similar  franchise  shall  ever  be  granted  by  a  future 
legislature  to  another  corporation,  if  in  the  judgment  of  such 
legislature  the  public  necessity  or  expediency  may  require 
it.*  The  principle  is  also  a  result  of  the  rule  already  stated, 
that  grants  of  exclusive  privileges,  being  in  derogation  of 
rights  belonging  to  the  State  or  to  the  citizens  generally,  are 
strictly  construed  in  favor  of  the  public  as  against  the  gran- 
tees, and  with  reference  to  the  intent  and  particular  objects  of 
the  grant.® 

»  Post,  §  5670.  Mass.  446 ;  g.  c.  6  Am.  Eep.  247.  Com- 
'  Charles  River  Bridge  v.  "Warren  pare  Enfield  Toll  Bridge  Co.  v.  Hart- 
Bridge,  11  Pet.  (U.  S.)  420;  Craw-  ford  &c.  R.  Co.,  17  Conn.  454;  s.  c.  44 
fordsville  &c.  Tump.  Co. «.  Smith,  89  Am.  Dec.  556,  —  where  the  contrary 
Ind.  290 ;  Indianapolis  Cable  St.  E.  seems  to  have  been  the  theory  of  the 
Co.  V.  Citizens'  St.  B.  Co.,  127  Ind.  court.  See  also,  as  supporting  the 
369,  390;  Enfield  Toll  Bridge  Co.  v.  text,  Mohawk  Bridge  Co.  ■».  Utica  &c. 
Hartford  &c.  R.  Co.,  17  Conn.  40;  R.  Co.,  6  Paige  (N.  Y.),  554,  564; 
a.  c.  42  Am.  Dec.  716 ;  17  Conn.  454 ;  44  Thompson  v.  New  York  &c.  R.  Co.,  3 
Am.  Dec.  556;  "White  River  Co.  D.Ver-  Sandf.  Ch.  iN.  Y.)  625;  McRee  v. 
mont  Central  R.  Co.,  21  Vt.  590,  595.  "Wilmington  &c.  R.  Co.,  2  Jones  L. 

»  Bridge  Co.  v.  Hoboken  Land  &c.  (N.  0.)  186. 

Co.,  13  N.  J.  Eq.  81 ;  «.  c.  affirmed,  1  *  Thompson  v.  New  York  &c.  R. 

"Wall.  (U.  S.)  116;  Lake  v.  Virginia  Co.,  3  Sandf.  Ch.  (N.  Y.)  625. 

&c.  R.  Co.,  7  Nev.  294,  304;  Commis-  '  Mohawk  Bridge  Co.  v.  Utica  &c. 

sioners  v.  Holyoke  "Water  Co.,  104  E.  Co.,  6  Paige  CN.  Y.),  554,  565. 
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CHAPTER  CXVI. 

VENDIBILITY  OF  FRANCHISES. 


Sbctioh 

5352.  Whether  a  franchise  alienahle. 

5353.  Franchise  to  be  a  corporation 

not  alienable. 

5354.  Consequences  of  this  rule. 

5355.  Franchises  of  corporations  hav- 

ing public  duties  to  perform 
not  alienable. 

Eailway  franchises  not  alien- 
able without  legislative  au- 
thority. 

So  as  to  transfer  a  franchise  to 
operate  a  line  of  telegraph. 

No  common-law  power  to  lease 
property  and  franchises  dedi- 
cated to  public  duties. 

Illustrations  of  this  principle. 

Such  contracts  may  be  aban- 
doned at  any  time  before 
fully  executed. 

Legislature  may  authorize 
alienation  of  franchises. 

What  words  in  statutes  author- 
ize the  alienation  of  fran- 
chises. 

Legislative  power  to  sell  in- 
cludes power  to  mortgage. 


6356. 


5357. 
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5359. 
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5361. 


5362. 


5363. 


Section 

6364.  Corporate  franchises  not  vendi- 

ble under  execution. 

6365.  What  franchises  of  a  railway 

company  pass  by  a  judicial 
sale. 

6366.  Kule  where   purchasing    com- 

pany reorganized  under  ex- 
isting laws. 

6367.  Vendibility  of  a  portion  of  its 

franchises. 

5368.  Whether  a    franchise   can   be 

transferred  to  an  individual. 

5369.  Power  of  a  corporation  to  pur- 

chase an  exclusive  privilege. 

5370.  Sale  of  franchises  does  not  work  a 

dissolution  of  the  corporation. 

5371.  Transfer  of  franchises  by  trans- 

ferring all  the  shares. 

6372.  How  franchises  annulled  after 

unlawful  assignment. 

5373.  Corporate    property   necessary 

to  exercise  of  what  franchises 
inalienable. 

5374.  All  other  property  alienable. 
6375.  Eight  of  way,  works,  etc. ,  of  irri- 
gating companies  alienable. 


§  5352.  Whether  a  Franchise  Alienahle. — Upon  this  ques- 
tion there  is,  in  the  judicial  decisions,  a  mass  of  casuistry  which 
is  not  creditable  to  American  judges.  Out  of  this  mass  the 
following  propositions,  subject  always  to  contradiction,  may 
be  culled:  1.  That  the  franchise  of  being  a  corporation  is  not 
assignable.  2.  That  neither  a  franchise  involving  the  per- 
formance of  public  duties,  nor  the  property  necessary  to  the  ex- 
ercise of  such  a  franchise,  is  assignable  without  the  consent 
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of  the  State.  3.  That,  subject  to  the  exception  just  named,  the 
secondary  franchises  of  a  corporation,  that  is,  those  peculiar 
and  exclusive  privileges  which  do  not  consist  in  the  right  of 
being  a  corporation,  are  property,  and  are  hence  alienable. 
In  view  of  the  fact  that  all  of  the  corporations  to  which  these 
propositions  have  been  applied  are  joint-stock  corporations, 
whose  shares  are  alienable  at  the  pleasure  of  the  holders,  the 
first  two  propositions  became  meaningless,  and  even  absurd. 
It  is  said,  for  instance,  that  the  franchise  of  being  a  corpora- 
tion is  not  alienable;  and  if  by  this  is  meant  that  the  corpora- 
tion cannot,  by  a  contract,  entered  into  in  its  artificial  name 
and  character  as  a  corporation,  sell  this  right  or  privilege  to 
an  individual  or  to  another  corporation,  this  is  no  doubt  true. 
But,  we  have  seen,^  according  to  the  sound  view,  this  primary 
franchise  of  being  a  corporation  is  a  franchise  belonging  to 
the  individuals  who  compose  the  corporation.  Now,  in  every 
case  of  a  joint-stock  corporation,  these  individuals  have  the 
power  to  transfer  all  their  shares  at  pleasure.^  The  personnel 
of  a  corporation  may  thus  be  entirely  changed  in  an  hour.* 
In  view  of  this  fact,  it  cannot  be  said  that  the  franchise  of 
being  a  corporation  is  in  any  sense  a  personal  trust.  So,  if  it 
is  said  that  a  .corporation  cannot  alien  its  franchises  so  as  to 
discharge  itself  from  the  performance  of  its  public  duties,  it 
may  be  replied  that  this  remains  true  only  as  to  the  artificial 
and  ideal  body,  and  that  it  is  only  true  by  virtue  of  the  deci- 
sions which  are  the  subject  of  comment.  All  the  members  of 
a  corporation  may  agree  among  themselves  and  with  a  third 
person, — and  even  with  another  corporation  in  those  jurisdic- 
tions where  one  corporation  is  allowed  to  be  a  shareholder  in 
another, — to  transfer  all  the  shares  to  such  third  person  or 
corporation,  and  the  transfer  will  vest  the  entire  management 
of  the  corporate  property,  and  the  performance  of  the  public 
duties  in  consideration  of  which  its  franchises  have  been 
granted,  in  the  hands  of  new  individuals.  There  may  there- 
fore be  a  theoretical,  but  there  can  be  little  practical,  value  in 

>  Ante,  §  5336.  '  See  State  v.  Butler,  86  Tenn.  614; 

•  Ante,  §  2800,  et  seq.  s.  c.  8  S.  W.  Rep.  586. 

4063 


4  Tliomp.  Corp.  §  5353.]     franchises  and  exemptions. 

the  rule  for  the  protection  of  the  public  right.  Nor  can  any 
great  value  be  ascribed  to  the  franchise  of  being  a  corpora- 
tion in  a  State  whose  legislature,  as  is  the  case  now  in  nearly- 
all  American  States,  allows  the  formation  of  corporations  at 
mere  pleasure,  on  complying  with  certain  formalities  and 
paying  a  certain  tax. 

§  5353.  FrancMse  to  be  a  Corporation  not  Alienable. —  In 

respect  of  the  power  of  a  corporation  to  alien  its  franchises,  a 
distinction  has  been  taken  by  the  courts  between  what  may  be 
regarded  as  primary,  and  what  as  secondary  franchises.  The 
franchise  of  being  a  corporation  —  of  having  a  corporate  ex- 
istence—  is  a  franchise  of  the  former  character;  and  the 
franchise  of  carrying  on  a  particular  business  or  holding  par- 
ticular property  is  of  the  latter  character.  Speaking  with  ref- 
erence to  railway  companies,  though  the  rule  equally  applies 
to  other  corporations,  the  general  rule,  in  the  absence  of  stat- 
utes providing  otherwise,  may  be  said,  with  confidence,  to  be 
that  such  a  corporation  cannot  alien  its  franchise  of  being  a 
corporation.'  The  meaning  of  this  rule  has  been  explained 
in  the  preceding  section.  It  is,  that  when  a  number  of  co-ad- 
venturers have  secured  from  the  sovereign  a  charter  author- 
izing them  to  become  a  body  corporate,  they  cannot,  by 
assigning  the  charter  to  someone  else,  confer  upon  their  as- 
signees that  faculty.     In  other  words,  no  one  but  the  sovereign 

'  Coe  V.  Columbus  &c.  E.  Co.,  10  Kennebec  &c.  B.  Oo.  v.  Portland  &c. 

Ohio  St.  372;  s.  c.  75  Am.  Dec.  518;  E.  Co.,  59  Me.  9,  23;  Shepley  v.  At- 

Com.  W.Smith,  10  Allen  (Mass.),  448;  lantic  &c.  E.  Co.,  55  Me.  395,  407; 

8.  c.  87  Am.  Dec.  672 ;  East  Boston  Stewart's  Appeal,  56  Pa.  St.  413,  422 ; 

Freight  E.  Co.  v.  Hubbard,  10  Allen  Pittsburg  &c.  E.  Co.  v.  Allegheny  Co., 

(Mass.),    459,    460;    Eichardson    v.  63  Pa.  St.  126,  135 ;  Clarke  «.  Omaha 

Sibley,  11  Allen  (Mass.),  65;  s.  c.  87  &c.  Eailroad,  4  Neb.  458,  465;  s.  c.  19 

Am.  Dec.  700;  Pierce  v.  Emery,  32  Am.  Eailw.  Rep.  423,  430;  State  v. 

N.  H.  484;  s.  c.  2  Eedf.  Eailw.  Cas.  Consolidation  Coal  Co.,  46  Md.  1,  9, 

631;  Eichards  v.  Merrimac  &c.  Co.,  10;  Hays  «.  Ottawa  &c.  E.  Co.,  61  111. 

44  N.  H.  127,  136;  Bardstown  &c.  E.  422;  Wood  v.  Bedford  &c.  E.  Co.,  8 

Co.  V.  Metcalfe,  4  Met.   (Ky.)  199;  Phila.  (Pa.)  94;  Pearcev.  Madison  &c. 

8.  c.  81  Am.  Dec.  541 ;  Arthur  v.  Com-  E.  Co.,  21  How.  (U.  S.)  441 ;  Fietsam 

mercial  &c.  Bank,  9  Smedes  &  M.  v.  Hay,  122  111.  293;  «.  c.  3  Am.  St. 

(Miss.)  394;  s.  c.  48  Am.  Dec.  719;  Eep.492,  495. 
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can  create  a  corporation;  and  hence  one  corporation  cannot 
create  another,  by  selling  to  the  latter  its  own  privilege  of 
having  a  corporate  existence;  though,  as  already  seen,  the 
members  who  compose  the  corporation  may,  after  it  has  been 
organized  and  its  shares  have  been  issued,  by  transferring 
their  shares  to  others,  introduce  a  totally  new  membership 
into  the  corporate  body  and  retire  therefrom  themselves.  The 
rule  has  been  expressed  in  one  case  by  saying  that  a  corpora- 
tion cannot  "  sell  or  convey  its  corporate  name,  or  its  right  to 
maintain  and  defend  judicial  proceedings,  or  to  make  and  use 
a  common  seal."^  The  rule  had  a  very  substantial  value 
when  the  franchise  to  be  a  corporation  was  generally  granted 
by  the  King  in  his  council,  as  the  charters  of  municipal  cor- 
porations are  still  granted  in  England,  and  when  such  grants 
could  not  be  obtained  except  in  consideration  of  the  rendition 
of  important  services  to  the  King  or  to  the  State.  But  under 
our  American  constitutions,  nnder  which  a  body  of  co-adven- 
turers may  freely  organize  themselves  into  a  corporation  by 
complying  with  certain  statutory  forms  and  paying  a  moder- 
ate tax,  the  franchise  of  being  a  corporation  is  scarcely  more 
valuable  than  the  franchise,  —  if  there  could  be  such  a  thing, 
—  of  being  a  partnership.  It  is  a  myth;  and  the  rule  under 
consideration  would  be  the  silliest  casuistry  except  for  its  value 
as  a  rule  of  interpretation  of  railway  and  other  corporate  mort- 
gages. 

§  5354.  Consequences  of  This  Bule.  —  The  leading  conse- 
quence of  the  rule,  and  that  which  gives  it  almost  its  only 
value,  is  that  where  a  railroad  company  mortgages  its  road  and 
appurtenances  as  a  security  for  a  debt,  and  also  its  corporate 
franchises,  it  is  not  to  be  understood  as  conveying  its  corporate 
existence,  or  its  general  corporate  powers,  but  only  the  fran- 
chise necessary  to  make  the  conveyance  productive  and  bene- 
"ficial  to  the  grantees,  namely,  the  franchise  to  maintain  and 
support,  manage,  and  operate  the  railroad,  and  receive  the 

•  State  V.  Western  Irrigating  Canal  Co.,  40  Kan.  96,  99;  s.  c.  10  Am.  St. 

Eep.  166. 
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tolls  and  profits  thereof,  for  its  own  benefit.'  In  olher  words, 
such  a  mortgage  conveys  the  privilege  of  owning  and  operating 
the  railroad  property  therein  conveyed;  but,  although  it  may 
profess  to  cover  all  the  property  and  franchises  of  the  corpo- 
ration, those  who  purchase  at  a  judicial  sale  all  that  is  con- 
veyed therein,  acquire,  by  virtue  of  their  purchase,  no  corporate 
capacity  whatever.^  The  result  would  be  the  same,  in  the  case 
of  a  purchase  at  a  sale  made  by  an  assignee  in  bankruptcy  of 
the  assets  and  franchises  of  a  bankrupt  railway  corporation: 
the  purchasers  would  not  thereby  acquire  the  faculty  of  being 
a  corporation.'  But,  although  a  mortgage  deed  professes  and 
manifests  an  intent  to  convey  the  franchise  of  being  a  corpo- 
ration, it  will  not  for  that  reason  be  entirely  void.  As  in 
many  other  cases  of  contracts,  it  will  be  valid  to  convey  the 
property,  and  perhaps  also  the  secondary  franchises,  but  will 
be  void  in  so  far  as  it  undertakes  to  convey  the  corporate 
capacity  of  the  mortgagor.* 

§  5355.  Franchises  of  Corporations  having  Public  Duties 
to  Perform  not  AlienaWe.  —  A  numerous  class  of  cases  hold 
that  the  franchises  of  corporations  having  public  duties  toper- 
form,  such  as  railway  companies,  canal  companies,  turnpike 
companies,  gaslight  companies,  and  the  like,  cannot  be  alien- 
ated or  seized  under  judicial  process  by  creditors  without  the 
consent  of  the  legislature,  because  this  would  disable  them 
from  discharging  the  public  duties  which  they  have  assumed, 
and  in  consideration  of  which  their  franchises   have  been 

'  Eldridgo  v.  Smith,  34  Vt,  484, 490.  and  the  assignee  presented  a  petition 

^  Atkinson  v.  Marietta  &c.  E.  Co.,  at  court  for  leave  to   sell  "all    the 

15  Ohio  St.  21,  36.  rights,  privileges,  powers,  and  inimu- 

"  Metz  V.  Buffalo  &c.  If.  Co.,  58  nities  which  were  granted  by  the  said 

N.  y.  61 ;  s.c.  17  Am.  Rep.  2D1  (se?n6i!e).  act  incorporating  said  bank,"  —  the 

Compare    Com.   v.    Central  Passen-  petition  was  refused  and  dismissed, 

ger  R.  Co.,  52  Pa.  St.  506.  and  the  order  of  dismissal  was  af- 

•  Butler  V.  Raliin,  46  Md.  541 ;  s.  c.  firmed,    Fietsam  v.  Hay,  122  111.  293  r 

18  Am.  Railw.  Rep.  86.     See  Pullan  v.  s.  e.  3  Am,  St.  Rep.  492.    The  court 

Cincinnati  &c.  Co.,  4  Biss.  (U.  S.)  35.  regarded  the  petition  as  tantamount 

Where   a    banking  corporation    had  to  a  request  for  an  order  to  sell  the 

made  a  general  assignment  of  all  its  franchise  of  beiag  a  corporation,  which 

property  for  th  e  benefit  of  its  creditors,  franchise  was  not  vendible, 
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granted  to  them.*  The  principle  is  susceptible  of  the  broad- 
est possible  statement.  It  is,  that  a  corporation  cannot  dis- 
able itself,  by  any  species  of  contract  with  another  corpora- 
tion or  person,  without  the  consent  of  the  legislature,  from 
performing  the  public  duties  which  it  has  undertaken,  and 
cannot,  by  such  an  agreement,  put  itself  in  a  position  where 
it  will  be  compelled  to  make  the  public  accommodation  sub- 
servient to  its  private  interests.''  If,  therefore,  a  railroad  com- 
pany aliens  its  railroad,  its  properties  and  franchises  by  lease, 
mortgage,  or  in  any  other  way,  to  another  corporation,  and 
substitutes  that  other  corporation  in  its  own  place,  and  de- 
Tolves  upon  it  the  performance  of  its  own  public  duties,  with- 
out statutory  authority  so  to  do,  it  will  remain  liable  for  the 
torts  of  the  company,  committed  against  third  persons  while 
so  operating  its  road.'  But  on  this  subject  there  is  this  dis- 
tinction, that,  while  a  railroad  company  cannot  alienate  its 


'  Susquehanna  Canal  Co.  v.  Bon- 
ham,  9  Watts  &  S.  (Pa.)  27 ;  s.  c.  42 
Am.  Dec.  315 ;  Ammant  v.  New  Alex- 
andria &c.  Co.,  13  Serg.  &  K.  (Pa.) 
,210;  s.c.  15  Am.  Dec.  593;  ChoUette 
«.  Omaha  &c.  E.  Co.,  26  Neb.  159; 
3.  c.  41  N.  W.  Eep.  1106;  Com.  v. 
Smith,  10  Allen  (Mass.),  448,  455;  s.  c. 
87  Am.  Dec.  672;  New  York  &c.  E. 
Co.  V.  Winans,  17  How.  (U.  S.)  30,  32, 
39 ;  American  Union  Tel.  Co.  v.  Union 
Pacific R.  Co.,  1  McCrary  (U.  S.),  188; 
Thomas  v.  EailroadCo.,  101  U.  S.  71, 
84 ;  Beman  v.  Eufford,  1  Sim.  (n.  s.) 
650;  Macgregor  v.  Dover  &c.  E.  Co., 
18  Ad.  &  El.  (n.  s.)  618;  East  Anglian 
E.  Co.  V.  Eastern  Counties  E.  Co.,  11 
C.  B.  775 ;  Hays  v.  Ottawa  &c.  E.  Co., 
61  111.  422 ;  Acker  v.  Alexandria  &c. 
E.  Co.,  84  Va.  648;  s.  c.  5  S.  E.  Eep. 
,■688;  Naglee  t;.  Alexandria  &c.  E.  Co., 
83  Va.  707;  s.  c.  5  Am.  St.  Eep.  308; 
3  S.  E.  Eep.  369 ;  East  Line  &c.  E.  Co. 
.V.  Eushing,  69  Tex.  306;  s.  c.  6  S.  W, 
Eep.  834 ;  International  &c.  E.  Co.  v. 
Eckford,  71  Tex.  274 ;  s.  c.  8  S.  W. 
Eep.  679;  International  &c.  E.  Co.  v. 


Kuehn,  70  Tex.  582;  g.  c.  8  S.  W.  Eep. 
484;  Anderson  v.  Cincinnati  &c.  E. 
Co.,  86  Ky.  44;  «.  c.  9  Am.  St.  Eep. 
263;  5  S.  "W.  Eep.  49;  post,  §  6137; 
Eichards  v.  Merrimack  &c.  Eailroad, 
44  N.  H.  127,  136;  Treadwell  v.  Salis- 
bury Man.  Co.,  7  Gray  (Mass.),  393, 
404;  s.  c.  66  Am.  Dec.  490,  499,  See 
also  Pierce  v.  Emery,  32  N.  H;  484. 

'  Gibbs  V.  Consolidated  Gas  Co., 
130  U.  S.  396. 

'  Post,  §  6293 ;  East  Line  &c.  E.  Co. 
V.  Eushing,  69  Tex.  306;  s.  c.  6  S.  W. 
Eep.  834 ;  International  &c.  E.  Co.  v. 
Eckford,  71  Tex.  274 ;  «.  c.  8  S.W.  Eep. 
679 ;  International  &c.  E.  Co.  i;.  Kuehn, 
70  Tex.  582;  s.  c.  8  S.  W.  Eep.  484; 
ChoUette  v.  Omaha  &c.  E.  Co.,  26 
Neb.  159 ;  s.  c.  4  L.  E.  A.  135 ;  41 N.  W. 
Eep.  1106 ;  Anderson  v.  Cincinnati  E. 
Co.,  86  Ky.  44;  s.  c.  9  Am.  St.  Eep. 
263;  5  S.  "W.  Eep.  49;  Acker  v.  Alex- 
andria &c.  E.  Co.,  84  Va.  648;  s.  c.  5 
S.  E.  Eep.  688 ;  Naglee  v.  Alexandria 
&c.  E.  Co.,  83  Va.  707;  s.  c.  5  Am.  St. 
Eep.  308;  3  S.  E.  Eep.  369. 
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franchise  of  being  a  corporation,  or  such  of  its  franchises  as- 
are  necessary  to  the  existence  of  the  former  franchise,  such  as- 
its  roadbed  and  other  property  acquired  through  the  exercis© 
of  the  right  of  eminent  domain,  —  yet  that  it  can  alienate- 
its  personal  property,  such  as  its  locomotives  and  cars} 

§  6356.  Kailway  Franchises  not  Alienable  without  Liegris— 
lative  Authority. —  Under  the  operation  of  the  foregoing 
principle,  the  prevailing  doctrine^  is,  that  the  secondary  fran- 
chises of  a  railway  company,  that  is  to  say,  the  franchise  or 
constructing  and  the  franchise  of  operating  its  railway,  are  not 
alienable  in  any  form,  whether  by  sale,  lease,  or  mortgage,  with- 
out the  express  consent  of  the  legislature.^  Therefore,  unless- 
there  is  an  enabling  statute  otherwise  providing,  the  franchise 
conferred  upon  a  corporation  of  building  a  railroad  cannot- 
be  sold  before  the  railroad  has  been  built,*  especially  to  a- 
private  person,  so  as  to  enable  him  to  build  a  railroad  for  his- 


'  Ooe  V.  Columbus  &c.  E.  Co.,  10 
Ohio  St.  372;  «.  c.  75  Am.  Dec.  518. 
This  is  merely  a  reaasertion  of  what 
was  held  in  the  New  Hampshire  case 
of  Pierce  v.  Emery,  32  N.  H.  484;  s.  c. 
2  Eedf.  Eailw.  Oas.  631,— that  "  they 
may  sell  or  mortgage  their  personal 
property,  but  they  cannot  sell  or  mort- 
gage with  it  the  right  to  manage  and 
control  the  road,  nor  any  corporate 
right  or  franchise, "  —  a  passage  which 
would  be  more  satisfactory  if  it  con- 
veyed an  adequate  idea  of  what  is 
meant  by  "any  corporate  right  or 
franchise." 

*  In  a  few  isolated  cases  it  has 
been  held  that  the  franchise  of  oper- 
ating a  railroad,  being  in  the  nature 
of  property,  is  alienable  at  common  law 
without  the  special  or  expressed  con- 
sent of  the  legislature :  Miller  v.  Eut- 
land  &c.  E.  Co.,  36  Vt.  452,  494 ;  Bank 
of  Middlebury  v.  Edgerton,  30  Vt.  182 ; 
Hall  V.  Sullivan  E.  Co.,  21  Law  Eep. 
138;  «.  c.  1  Brun.  Col.  Cas.  613. 
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»  Thomas  v.  Eailroad  Co.,  101 U.  S^ 
71,  86;  Oregon  Eail.  &  Nav.  Co.  v, 
Oregonian  E.  Co.,  130  U.  S.  1 ;  revers- 
ing s.  c.  22  Fed.  Eep.  245,  and  23- 
Fed.  Eep.  232;  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  TJ.  S.. 
24 ;  Com.  v.  Smith,  10  Allen  (Mass.), 
448 ;  s.  c.  87  Am.  Dec.  672 ;  Eichard- 
son  V.  Sibley,  11  Allen  iMass.),  65  j. 
g.  c.  87  Am.  Dec.  700 ;  Shrewsbury  &c. 
E.  Co.  V.  Korthwestern  &c.  E.  Co.,  6- 
H.  L.  Cas.  113,  136,  137;  York&c.  E.. 
Co.  i;.  Winans,  17  How.  (U.  S.)39; 
Pierce  v.  Emery,  32  N.  H.  484,  504,. 
508;  Worcester  v.  Western  E,  E- 
Corp.,  4  Met.  (Mass.)  556;  Arthur  r- 
Commercial  &c.  Bank,  9  Smedea  &. 
M.  (Miss.)  394;  s.  c.  48  Am.  Dec.  719. 
The  power  of  a  railroad  company  to- 
mortgage  its  road,  properties,  and 
franchises  is  reserved  for  distinct 
treatment  in  a  future  title.  Post,  ^ 
6137,  et  seq. 

*  Clarke    v.  Omaha  &c.  E.    Oo.,i, 
4  Neb.  458. 
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•own  private  purposes.'  And  so,  a  statute  which  empowers  a 
■company  to  lease  its  railroad  will  not  authorize  it  to  transfer 
the  franchise  of  completing  it  before  it  has  been  built.* 

§  6357.  So  as  to  Transfer  a  Franchise  to  Operate  a  Line 
of  Telegraph.  —  Where  a  railroad  company  is  authorized  to 
construct,  in  connection  with  its  railroad,  a  telegraph  line,  to 
manage  and  control  the  same,  and  to  fix  the  rates  of  charges 
"thereon,  a  contract  by  which,  without  the  consent  of  the  legis- 
lature, it  undertakes  to  divest  itself  of  this  public  duty  by 
transferring  the  privilege  to  another  company,  is  ultra  vires 
•and  void.*  But  where  the  railroad  company,  a  number  of 
years  after  making  such  an  assignment,  attempted  to  regain 
possession  of  the  telegraph  line  by  force,  it  was  held  that  a 
<50urt  of  equity  would,  at  the  suit  of  the  assignee,  enjoin  it 
from  so  doing,  until  an  accounting  and  a  settlement  of  equities 
ihad  been  had  between  the  two  companies.*  But  another  court 
held  that  where,  in  such  a  case,  the  railroad  company  had 
seized  the  line  of  telegraph  throughout  its  entire  length,  and 
was  in  peaceable  possession  of  it,  a  court  of  equity  would  not 
:aid  the  telegraph  company,  whose  possession  had  thus  been 
■divested,  by  compelling  the  railroad  company  to  make  a  resti- 
tution until  an  account  between  the  two  companies  could  be 
taken,  and  a  settlement  of  the  equities  had,  —  for  the  reason 
that,  as  the  telegraph  line  was  capable  of  being  operated  only 
"by  the  station  agents  of  the  railway  company,  it  would  not 
he  practical  to  make  such  an  order."     But  where  a  railroad 

>  Stewart's  Appeal,  56  Pa.  St.  413.  Tel.  Co.  v.  Union  Pac.  E.  Co.,  3  Fed. 

"  Wood  V.  Bedford  &c.  E.  Co.,  8  Eep.  423 ;  Western  Union  Tel.  Co.  v. 

Phil.  (Pa.)  94.  St.  Joseph  &c.  E.  Co.,  3  Fed.   Eep. 

'  Central  Branch  Union  Pac.  E.  430,    In  these  cases  the  distinction  is 

■Co.  V.  Western  Union  Tel.  Co.,  3  Fed.  taken  that,  although  a  court  of  equity 

Eep.   417 ;   Atlantic  &c.  Tel.  Co.    v.  will  not  decree  the  specific  performance 

Union  Pac.  E.  Co.,  1  Fed.  Eep.  745;  of   a  contract  requiring    continuous 

■s.  c.  1  McCrary  (U.  S.),  188;  Western  duties,  involving  the  exercise  of  per- 

Union  Tel.  Co.  v.  Union  Pac.  E.  Co.,  sonal  labor  and  cultivated  judgment, 

3  Fed.  Eep.  1.  yet  the  violation  of  such  a  contract 

*  Atlantic  &c.  Tel.   Co.  v.  Union  may  be  enjoined. 
Pac.  E.  Co.,  1  Fed.  Eep.  745;  «.  c.  1  '  Central  Branch  Union  Pac.  E. 

McCrary  (U.  S.),  541 ;  Western  Union  Co.  v.  Western  Union  Tel.  Co.,  3  Fed. . 
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company,  having  power  under  its  charter  to  construct  a  tele-' 
graph  line  along  its  railroad,  entered  into  a  contract  with  a 
telegraph  company  for  the  construction  of  such  a  line,  it  was 
held  that  the  contract  could  not  be  avoided  by  the  railroad 
company,  either  on  the  ground  of  its  being  a  usurpation  of  ita 
functions,  or  for  want  of  power  to  make  it.^ 

§  6358.  No  Common-law  Po-we'r  to  Lease  Property  and! 
Franchises  Dedicated  to  Public  Duties. — The  power  of  a  cor- 
poration to  lease  its  franchises  must  necessarily  be  included 
in  a  statutory  power  to  sell  them;  since  a  lease  is  at  most  an 
alienation  for  a  limited  period  of  time.  On  the  other  hand^ 
where  no  power  to  sell  or  to  lease  has  been  granted  in  express., 
terms,  it  is  a  sound  conclusion  that  the  rule  of  public  policy 
which  will  disable  a  company  from  selling  its  franchises,  will 
equally  disable  it  from  leasing  them;  since,  while  a  lease  is  a 
temporary  alienation,  it  may  in  fact  be  for  a  great  length  of 
time,  and  it  is  now  not  uncommon  to  make  railway  leases 
for  the  period  of  999  years, — though  it  may  be  questioned 
whether  the  legislature  ought  not  to  put  a  limit  upon  the- 
duration  of  such  leases.  It  may  be  therefore  reasonably  con- 
cluded that  whatever  rule  of  decision  disables  a  corporation 
from  aliening  a  franchise,  will  equally  disable  it  from  parting- 
with  it  for  a  term  of  years  by  a  deed  of  lease.'^  AVhile  there  is 
a  conflict  of  decision  on  the  question,  it  is  settled  by  the  best 
judicial  authority  in  England  and  America,  that  a  railway 
company  cannot,  without  authority,  by  a  lease,  or  any  other- 
contract  or  arrangement,  turn  over  to  another  company  its. 

Eep.  417,  per  Foster,  District  Judge,  a  court  of  equity  would  not  enforce  it. 

But  -where  the  railroad  company  was  or  grant  any  relief  to  the  telegraph 

empowered  by  statute  to  transfer  its  company  under  it.    Western  Union 

telegraph  line  to  a  telegraph  company,  Tel.  Oo.  v.  Union  Pac.  E.  Co.,  3  Fed-' 

a  provision  in  the  contract  of  transfer  Kep.  1. 

to  the  effect  that  the  telegraph  com-  ^  Western  Union  Tel.  Co.  v.  Kansas 

pany  might  transmit  the  family,  pri-  Pac.  E.  Co.,  4  Fed.  Eep.  284. 
vate,  and  social  messages  of  the  executive  *  Black  v.  Delaware  &c.  Canal  Co., 

officers  of  the  railroad  company  free  of  24  N.  J.  Eq.  455 ;  reversing  s.  c.  22  N^ 

charge,  was  held  to  be  against  public  J.  Eq.  130,  399 ;  Thomas  v.  Eailroad 

policy  and  immoral,  in  such  a  sense  Co.,  101  U.  S.  71;  Middlesex  E.  Co- 

as  to  taint  the  entire  contract,  so  that  v.  Boston  &c.  E.  Co.,  115  Mass.  347. 
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Toad  and  the  right  to  use  its  franchises  in  respect  of  the  same, 
and  thereby  exempt  itself  from  the  responsibility  of  the  con- 
duct and  management  of  the  road,  and  from  the  performance 
of  its  public  duties  in  connection  therewith.^ 

§  5359.  Illustrations  of  This  Principle. — A  railway  company, 
constituted  under  an  act  of  Parliament,  agreed  with  two  other  rail-, 
way  companies,  that  the  whole  concern,  without  incumbrance,  when, 
completed,  should  be  conducted  by  those  two  companies,  who  should 
have  perfect  control  and  exercise  all  the  rights  of  the  first-mentioned 
company,  and  who  should  find  stock  and  work  the  concern,  for 
twenty-one  years.  It  was  held  that  the  agreement  was  illegal,  as, 
being  in  violation  of  the  act  under  which  the  company  first  named 
was  constituted,  and  that,  although  a  very  large  majority  of  th& 
shareholders  present  at  a  meeting  had  sanctioned  the  agreement^, 
the  dissenting  shareholders  might  file  a  bill  on  behalf  of  themselves, 
and  the  other  shareholders,  against  the  company  and  its  directors, 
to  have  it  declared  void."  In  another  case  a  railway  company 
agreed  with  contractors  that  the  latter  should  work  the  line  and  keep 
the  engines  and  rolling  plant  in  repair,  at  a  specified  remuneration,, 
and  that  the  contract  should  be  in  force  for  seven  years, — but  with  a 
proviso  for  its  determination  if  the  contractors,  did  not,  within  fortj"^- 
eight  hours  after  notice  given  by  the  company,  obey  the  instructions, 
contained  in  such  notice.  It  was  held  that  the  agreement  was  not 
of  such  a  nature  as  to  be  enforceable  by  an  injunction,  restraining 
the  company  from  putting  an  end  to  the  contract  and  resuming  the 
possession  of  its  line,  for  the  refusal  of  the  contractors  to  obey  im- 


'  Thomas    v.    Railroad    Co.,     101  bury  &c.  E.  Co.  v.  Northwestern  K. 

U.  S.  71 ;  Oregon  Rail.  &  Nav.  Co.  v.  Co.,   6  H.  L.   Cas.    113,   131 ;  Great 

Oregonian  E.  Co.,  180  U.  S.  1;  revers-  Northern  E.  Co.  v.  Eastern  Counties' 

ing  8.  c.  22  Fed.   Eep.   245,   and  23  E.  Co.,  9  Hare,  305;. Troy  &c.  E.  Co. 

Fed.     Eep.    232;     Central     Transp.  «.  Kerr,  17  Barb.  ;N.  Y.)  581  (semHc); 

Co.    ^;.   Pullman's    Palace    Car   Co.,  Archer  u.  Terre  Haute  &c.  E.  Co.,  102' 

139  U.    S.   24 ;    Eicketts    v.    Chesa-  111.  495 ;  Ottawa  &c.  E.  Co.  v.  Black, 

peake  &c.  E.  Co.,  33  W.  Va.  433 ;  s.  c.  79  111.  262.     See  also  South  Yorkshire- 

25  Am.  St.  Eep.  901:  10  S.  E.  Eep.  E.  &c.  Co.  v.  Great  Northern  E.  Co., 

801;  7L.  E.  A.  354;  Pittsburg  &c.  E.  3  DeGex,  M.  &  G.  576;    Winch  v.> 

Co.  V.  Bedford  &c.  Co.,  81  >^  Pa.  St.  Birkenhead  E.  Co.,  5  De  Gex  &  SmJ 

104;  Beman  v.  Eufford,  1  Sim.  (n.  s.)  562. 

550 ;  Johnson   v.  Shrewsbury  &c.  E.  '  Beman  v.  Eufford,  1  Sim.  (n.  s.> 

Co.,  3  DeGex,  M.  &  G.  914;  Shrews-  550. 
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practicable  instructions.^  The  effect  of  such  arrangements  upon 
minority  and  dissenting  shareholders  has  already  been  considered.' 
On  the  one  hand,  the  view  has  been  taken  that  a  railroad  company 
cannot  divest  the  interest  of  a  dissenting  shareholder,  by  transfer- 
ring the  whole  property  to  another  company,  to  be  paid  for  in  shares 
of  the  other  company,  without  first  giving  security  for  the  interest  of 
the  dissenting  shareholder.'  On  the  other  hand,  it  has  been  held 
that  such  a  lease  would  not  release  a  subscriber  from  liability  to  pay 
i;alls  on  his  subscription  to  the  shares  of  the  lessor  company.*  All 
of  these  decisions  proceed  upon  the  principle  that  where  franchises 
have  been  granted  to  a  corporation,  upon  consideration  of  the  per- 
formance by  it  of  public  duties,  it  cannot  absolve  itself  from  the 
performance  of  those  duties,  without  the  consent  of  the  legislature.' 
As  the  rule  under  consideration  is  founded  on  the  impolicy  of  allow- 
ing a  railroad  company  to  cast  off  its  public  duties,  it  follows  that  a 
company  leasing  or  otherwise  devolving  a  portion  of  its  road  upon 
another  company,  without  authority  from  the  legislature,  will  remain 
liable  in  damages  for  all  torts  occasioned  to  third  persons  while  its 
road  is  so  operated.'  It  has  been  held  that  a  statute  which  em- 
powers the  leasing  of  completed  railroads  will  not  authorize  the 
transfer  of  a  franchise  of  completing  a  railroad.' 

§  5360.  Such  Contracts  may  be  Abandoned  at  Any  Time 
before  Fully  Executed.  —  As  leases  of  this  kind  are  void  on 
the  ground  of  being  against  public  policy,  it  is  not  only  the 
right  but  the  duty  of  both  parties  to  them,  to  abandon  them 
upon  becoming  aware  of  their  legal  invalidity.  So,  where  a 
lease  of  this   kind  was  made  for  a  period  of  twenty  years,  and 

'  Johnson  v.  Shrewsbury  &c.  R.  °  New  York  &c.  E.  Co.  v.  Winans, 

Co.,  3  De  Gex,  M.  &  G.  914.     Some-  17  How.  (U.  S.)  30,  39 ;  reaffirmed  in 

what  to  the  same  effect,  see  South  Thomas  v.  Railroad  Co.,  101  U.  S.  71, 

Yorkshire  E.  &c.  Co.  v.  Great  North-  84.     See  also  American  Union  Tel. 

ern  E.  Co.,  3  De  Gex,  M.  &  G.  576.  Co.  v.  Union  Pac.  E.  Co.,  1  McOrary 

'  Ante,  §§  71,  343,  4519,  4527,  4528,  (U.  S.),  197;  Eailroad  Co.  v.  Furnace 

4530  Co.,  37  Ohio  St.  321,  323 ;  s.  c.  41  Am. 

'  Lauman  v.  Lebanon  Valley  E.  Eep.  509. 
Co..  30  Pa.  St.  42;  «.  c.  72  Am.  Dec.  '  Post,  §  6293;  Chicago  &c.  E.  Co. 

«85;  ante,  §  345.  v.  Whipple,  22  111.  105. 

*  Troy  &c.  E.  Co.  v.  Kerr,  17  Parb.  '  Wood  v.  Bedford  &c.  E.  Co.,  8 

(N.  Y.)   581;  Ottawa  &c.   E.   Co.  v.  Phil.  (Pa.)  94. 
Black,  79  III.  262. 
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the  lessors  resumed  possession  of  the  railway  property  after 
Jive  years,  and  the  accounts  for  that  period  were  adjusted  and 
paid,  —  it  was  held  that  the  condition  in  the  lease  to  pay  to 
the  value  of  the  unexpired  term  was  void  and  unenforceable: 
the  court  taking  the  view  that  such  a  case  does  not  come 
■within  the  principle  that  executed  contracts,  originally  ultra 
-vires,  shall  stand  good  for  the  protection  of  rights  acquired 
under  a  completed  transaction.  In  other  words,  where  the 
•contract  is  forbidden  bj^  public  policy,  and  one  of  the  con- 
tracting parties  abandons  it,  the  courts  will  not  open  their 
■doors  to  an  action  either  to  complete  the  performance  of  the 
uncompleted  portion  of  it,  or  to  recover  damages  for  his  non- 
performance.* 

§  5361.  I/eglslature  may  Authorize  Alienation  of  Fran- 
•cMses.  —  The  legislature  which  creates  a  corporation  and  con- 
fers upon  it  its  franchises,  may,  of  course,  authorize  it  to  alien 
those  franchises.^  As  the  legislature  may  authorize  such 
acts,  so  it  may  ratify  and  confirm  them  wlien  done  without 
precedent  authority.'  But  the  fact  that  the  legislature,  after 
a  railroad  company  had  made  an  invalid  lease  of  its  proper- 
ties, enacted  a  statute  forbidding  the  directors  of  the  company, 
its  lessees  or  agents,  from  collecting  more  than  a  fixed  amount 
of  compensation  for  carrying  passengers  and  freight,  was  held 
not  to  be  a  ratification  of  the  lease,  or  a  legislative  acknowl- 
edgment of  its  validity.  The  court  took  the  sensible  view  that 
■"  the  legislature  was  determined  that  whoever  did  run  the 

•  Thomas    v.    Railroad     Co.,    101  •  Willamette  Man.  Co.  v.  Bank  of 

TJ.  S.  71,  86.    The  action  was    for  British    Columbia,    119    U.   S.    191 ; 

■damages  for  the  non-performance  of  State  v.  Sherman,  22  Ohio  St.  411, 

the  covenant  before  stated,  and  the  428;  State  v.  Eichmond  &c.  E.  Co., 

<ourt  held  that  the  trial  judge  prop-  72  N.  C.  634;  Mahasky  &c.  E.  Co.  v. 

-erly  directed  a  verdict  for  the  defend-  Des  Moines  Valley  E.  Co.,  28  Iowa, 

ants.   See  also,  in  support  of  the  text,  437 ;   East  Boston  Freight  E.  Co.  v. 

•Oregon  Bail.  &  Nav.  Co. ».  Oregonian  Eastern    E.  Co.,   13  Allen   ^Mass.), 

E.  Co.,  130  TJ.  S.  1 ;  reversing  «.  c.  22  422. 

Fed.  Eep.  245,  and  23  Fed.  Eep.  232;  »  Shaw  v.  Norfolk  County  E.  Co., 

Central    Transp.    Co.    *.    Pullman's  5  Gray  (Mass.),  162,  179;  Eichards  ». 

Palace  Car  Co.,  139  U.  S.  24 ;  post,  Merrimac  &c.  Eailroad,  44  N.  H.  127, 

•6  5999,  et  seq.  136. 
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road  and  exercise  the  franchises  conferred  on  the  company,: 
and  under  whatever  claim  of  right  this  was  done,  should  he 
bound  by  the  rates  of  fare  established  by  the  act.  Hence, 
without  undertaking  to  decide  in  whom  was  the  right  to  the 
control  of  the  road,  language  was  used  which  included  the 
directors,  lessees,  and  agents  of  the  railroad." ' 

§  5362.  What  Words  In  Statutes  Authorize  the  Aliena- 
tion of  Franchises.  —  A  statutory  power,  conferred  upon  a. 
railway  corporation,  to  execute  a  mortgage  "  upon  the  road 
and  its  property,"  carries  with  it,  by  necessary  implication, 
the  power  to  include  in  the  mortgage  its  franchise  of  building; 
the  railroad,  under  such  descriptive  words  as  "the  said  rail- 
road with  all  its  rights  and  privileges."^  This  conclusion  is  the- 
more  obvious  when  it  is  considered  that  the  power  conferred 
upon  a  railroad  company  of  mortgaging  its  property  to  raisfr 
money  to  meet  its  obligations,  would  be  substantially  nuga- 
tory if  the  contrary  rule  of  interpretation  were  adopted ;  since 
the  possession  of  its  roadbed  by  the  mortgagee  would  be  use- 
less in  the  absence  of  power  to  operate  it  as  a  railroad,  and 
since  to  allow  the  mortgagee  to  strip  the  railroad  of  its  per- 
sonal property  would  prevent  the  railroad  from  being  oper- 
ated for  the  benefit  of  the  public,  and  would  be  a  consequence 
which  could  not  be  imputed  to  the  legislature  in  granting;, 
the  power  to  mortgage  the  property.  The  same  conclusion  is- 
expressed  in  the  statement  that,  while  a  corporation  cannot.. 
•mortgage  its  corporate  existence  or  any  prerogative  franchise-* 
conferred  upon  it  by  the  State,  "  the  right  to  build  and  use  a 
railroad  is  not  a  prerogative  franchise."*  This  conclusion 
seems  more  plain  when  it  is  considered  that  the  franchise  of 
owning  and  operating  a  railroad  is  strictlj''  analogous  ta 
the  franchise  of  owning  and  operating  a  ferry,  and  that  a- 
ferry  franchise  has  always  been  assignable  at  common  law.*' 

1  Thomas  v.  Railroad  Co.,  101  TJ.  S.  71,  85. 
"  Bardstown  &c.   B.   Co.  ■;;.   Met-  '  Bardstown   &c.   E.  Oo.  v.  Met- 

calfe, 4  Met.  (Ky.)  199,  210.    See  also     calfe,  4  Met.  (Ky.)  199. 
Coe  V.  Columbus  &c.  R.  Co.,  10  Ohio  *  See,    in    confirmation    of    this,. 

St.  372 ;  s.  c.  75  Am.  Dec.  518.  Peter  v.  Kendal,  6  Barn.  &  C.  703. 
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The  conclusion  has  been  reached,  upon  reasoning  which, 
seems  to  be  clear,  that  where  a  power  is  granted,  in  express' 
terms,  by  the  legislature,  to  a  railroad  company,  to  borrow 
money,  and,  for  the  purpose  of  securing  the  evidences  of 
indebtedness  issued  therefor,  to  mortgage  or  pledge  its  road  and 
all  its  property,  this  carries  with  it,  by  necessary  implication, 
the  power  to  mortgage  or  pledge  its  franchise  of  operating  its 
road;  so  that  the  alienee  will  take  the  property,  if  he  take  it 
at  all,  with  the  added  right  to  use  it  as  the  alienor  might  have 
used  it.  It  was  so  held  under  a  statute  which  authorized  a, 
railway  company  to  borrow  money,  to  execute  bonds,  notes, 
or  other  evidences  of  debt  therefor,  "  and,  for  the  purpose  of 
securing  the  payment  of  the  money  so  borrowed,  .  .  .  .  ta 
pledge,  by  mortgage  or  otherwise,  the  entire  road,  fixtures,  and. 
equipments,  with  all  the  appurtenances,  income,  and  resources 
thereof,  as  far  as  the  same  can  be  done  without  prejudice  to- 
the  previous  and  existing  liens  on  the  same."  It  was  held 
that,  while  this  language  did  not  authorize  the  pledge  of  the 
franchise  of  being  a  corporation,  which  was  in  the  nature  of  a- 
personal  right  of  the  corporators,  and  not  the  property  of  the 
corporation  itself,  yet  it  did  authorize  the  pledge  of  the  fran-, 
chise  of  maintaining  and  operating  its  railway;  since,  "  to 
make  this  pledge  an  effectual  and  substantial  security,  such 
as  was  evidently  contemplated  and  understood  by  those  to- 
whom  it  was  offered,  the  right  to  use  the  property,  in  the  only 
mode  by  which  it  can  produce  an  income,  is  absolutely  essen- 
tial. Any  other  construction  of  the  power  would  be  mani- 
festly unjust."  ^  Where  the  legislature  has  granted  to  an ' 
individual  and  his  assigns  an  exclusive  privilege  and  franchise, ' 
such  as  the  privilege  of  laying  and  operating  a  line  of  tele- 
graph between  two  cities,  it  is  competent  for  a  railroad  corpo- 
ration to  acquire  such  a  privilege  and  franchise  from  him  by 
purchase.^     On  the  contrary,  it  has  been  held  that  the  mere 

'  Ooe  V.  Columbus  &c.  R.  Co.,  10     same  effect,  see  Trask  v.  Maguire,  IS 
Ohio  St.  372,  389,  390;  s.  c.  75  Am.      Wall.  (U.  S.)  391. 
Dec.   518,    531.      Somewhat    to    the 

'  California  State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  398. 
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fact  that  the  statute  regulating  a  corporation  imposed  upon  it 
•certain  duties,  and  in  terms  required  the  performance  of  those 
-duties,  not  only  of  the  corporation  itself,  but  also  of  its  lessees 
SLTxd  assigns, — did  not,  in  the  absence  of  other  provisions  to 
ihat  end,  authorize  the  corporation  to  alien  its  franchises. 
The  court  reasoned  that  it  might  well  be  that  the  legislature 
inserted  in  the  statute  provisions  requiring  a  corporation  to 
make  annual  reports  to  the  Secretary  of  the  Commonwealth, 
-which  should  include  "  copies  of  all  leases  and  contracts  made 
■during  the  year  with  other  corporations  and  individuals,"  to 
-enable  the  State  to  know  whether  any  corporation  had  ven- 
tured to  assign  its  franchises,  so  that  it  might  proceed  for 
that  reason  to  have  them  forfeited.^  A  statute  conferring  upon 
-a  railroad  company  the  power  "  to  lease,  rent,  or  sell  its  said 
railroad  ....  to  any  other  incorporated  railroad  company  in 
this  State,"  etc.,  was  intended  to  limit  the  company,  in  leas- 
ing or  selling  its  road,  to  some  other  "  incorporated  company 
in  this  State,"  and  did  not  authorize  the  selling  of  its  fran- 
chises in  one  portion,  and  of  its  iron  alone,  or  other  portions 
•of  its  property  detached  from  its  franchises,  as  a  separate  sub- 
ject of  sale.^ 

§  5363.  Le^slative  Power  to  Sell  Includes  Power  to 
Mortgagre.  —  A  corporation  which  is  authorized  to  sell  its 
iranchises  is  authorized  to  mortgage  them,  since  a  mortgage  is 
but  a  sale  with  a  power  of  defeasance.^  A  statute  which  con- 
fers upon  a  corporation  the  right  to  take  water  from  a  river 
and  to  conduct  it  through  canals,  and  the  exclusive  right  to 
the   hydraulic  powers   and  privileges  of  the  water,  and  the 

1  Eichardson  v.  Sibley,  11  Allen  whicli  a  corporation  has  been  organ- 

•(Mass.),   65,  69;    s.  c.  87  Am.  Dec.  ized,  together  with  all  the  chartered 

700.    As  to  the  language  from  which  rights,  privileges,  and  franchises  of  the 

the  power  will  be  implied,  see  postt  company,  appertaining  to  such  prin- 

■4§  6133,  6134.  cipal  work,  gives  the  judicial  courts 

'  Upson  County  E.   Co.  v.  Shar-  .  power  to  order  a  sale,   both  of   the 

man,  37  Ga.  644.    It  has  been  held  property  and  franchises  of  the  com- 

that  an  act  authorizing  the  saZe  of  the  pany,    clear   of  incumbrances:    Ean- 

principal  work,  for  the  construction  of  dolph  v.  Larned,  27  N.  J.  Eq.  557. 

»  Post,  §  6133. 
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right  to  use,  rent,  or  sell  the  same  or  any  portion  thereof,  au- 
thorizes the  corporation  to  mortgage  such  powers  and  priv- 
ileges.^ 

§  5364.  Corporate  Franchises  not  Vendible  under  Exe- 
cution.—  The  franchises  of  a  corporation,  whether  primary 
or  secondary,  cannot  be  levied  upon  and  sold  upon  execution, 
unless  there  is  a  provision  in  the  charter  or  governing  statute- 
which  enables  it  to  be  done.^  Of  course,  the  legislature  can- 
change  this  rule,  as  was  done  in  Pennsylvania.* 

§  5365.  What  Franchises  of  a  Railway  Company  Pass  by" 
a  Judicial  Sale.  —  In  defining  what  are  the  franchises  of  a- 
railway  company  acquired  by  a  purchaser  at  a  marshal's  sale,, 
the  Supreme  Court  of  the  United  States  have  said:  "  The  fran- 
chises of  a  railroad  corporation  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corporation,  and  without 
which  its  road  and  works  would  be  of  little  value;  such  as  the 
franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth  and. 
gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  and 
the  like.  They  are  positive  rights  or  privileges,  without  the 
possession  of  which  the  road  of  the  company  could  not  be 
successfully  worked."  *  This  description  has  been  held  to  in- 
clude the  right  of  appropriating  strips  of  land  necessary  to- 
the  construction  of  depots,  cattle  pens,  coal  bins,  sheds,  and 
the  like,  without  which  the  railway  could  not  be  successfully- 
operated.* 

§  5366.  Bnle  where  Purchasing:  Company  Beorganized' 
under   Existing:  Laws.  —  If    a  railroad  company  possesses  a. 

'  ■Willamette  Man.  Co.  v.  Bank  of  48  Am.  Dec,  719.    Compare  State  v.- 

British  Columbia,  119  U.  S.  191.  Eives,  5  Ired.  L.  (N.  0.)  307. 

*  Ste-wart  v.  Jones,  40  Mo.   140;  »  Pa.  Actof  April7,1870;  Philadel- 

gtate  V.  Morgan,  23  La.  An.  482 ;  New  phia  &c.  R.  Go's  Appeal,  70 Pa.  St.  355. 
Orleans  &c.  R.  Co.  v.  Delamore,  34  *  Morgan  v.  Louisiana,  93  U.  S. 

La.   An.    1225;   Palestine  ».  Barnes,  217,223. 

50  Tex.  538 ;  Baxter  v.  Nashville  &c.  '  La-vrrence  v.  Morgan's  Louisiana. 

Turnp.  Co.,  10  Lea  (Tenn.),  488;  Ar-  &c.  Steamship  Co.,  39  La.  An.  429; 

thur    V,    Commercial    &c.    Bank,    9  s.  c.   4  Am.  St.   Rep.  265.    See  also- 

8medes  &  M.  (Miss.)  394,  431 ;  s.  c.  post,  ch.  135. 
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certain  franchise,  —  we  will  say,  an  immunity  from  legislative 
interference  in  respect  of  its  right  to  fix  its  tolls,  —  and  its 
properties  and  franchises  are  sold  to  foreclose  a  mortgage,  and 
a  new  company  is  incorporated  to  own  and  operate  the  prop- 
€rty,  and  the  charter  of  the  new  company  provides  that  it  shall 
be  subject  to  all  the  laws  of  the  Commonwealth  which  apply 
to  railway  corporations  generally,  and  there  is  in  force  a  gen- 
eral law  of  the  Commonwealth  regulating  the  tolls  which  may 
be  charged  by  such  companies, —  the  newly  organized  corpo- 
ration will,  of  course,  become  subject  to  the  general  law,  and 
will  not  be  able  to  assert  the  immunity  of  the  old  charter.^ 

§  6367.  Vendibility  of  a  Portion  of  its  Franchises,  —  It  has 

been  reasoned  that  the  franchises  of  a  corporation  cannot  be 
^plit  up  and  a  part  of  them  transferred  to  one  individual  and 
a  part  of  them  retained  by  the  corporation.  The  reasoning 
was  with  reference  to  the  question  whether  an  exemption  from 
taxation  passed  by  a  sale,  under  a  mortgage,  of  certain  prop- 
erty of  a  railroad  company,  frotn  the  fact  that  the  mortgage 
assumed  to  convey  "  the  appurtenances,  rights,  and  franchises 
of  the  company,  applicable  to  this  portion  of  the  road."  And 
the  court  held  that  an  exemption  from  taxation  was  a  fran- 
chise of  such  a  nature  that  it  did  not  pass  by  the  sale  of  a 
portion  of  the  property.  The  exemption  was  expressed  in  the 
following  words  of  the  charter:  ''The  capital  stock  of  said 
company  shall  be  exempt  from  taxation,  and  its  works,  fixtures, 
workshops,  warehouses,  vehicles  of  transportation,  and  other 
appurtenances  shall  be  exempt  from  taxation  for  ten  years 
after  the  completion  of  said  road  within  the  limits  of  this 
State."  ^  On  the  other  hand,  it  has  been  held  that  if  the 
grantee  of  a  franchise  to  construct  a  street  railroad  makes  an 
assignment  of  a  portion  of  his  franchise,  and  the  assignee 
enters  into  possession,  the  question  whether  the  grantee  can 
thus  divide  his  franchise  is  one  which  concerns  the  public  alone, 
and  which  cannot  be  raised  by  a  rival  railroad  company, 

1  Norfolk  &c.  R.  Co.  v.  Pendleton,  =  State  v.  Morgan,  28  La.  An.  482 ; 

86  Va.  100 ;  a.  c.  11  S.  E.  Rep.  1062.         s.  c.  affirmed,  93  TJ.  S.  217. 
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seeking  to  enjoin  the  construction  of  a  road  under  the  fran- 
chise thus  transferred.'  Where  a  railroad  company  undertook 
to  transfer  to  another  company  and  its  lessees,  successors,  and 
assigns,  the  exclusive  right,  for  a  period  of  ninety-nine  years, 
renewable  at  the  pleasure  of  the  latter  company,  to  transfer 
passengers  and  freight  over  a  portion  of  the  road  of  the  former 
company,  —  it  was  held  that  the  agreement  was  ultra  vires  and 
void,  on  the  ground  that  it  involved  an  attempt,  without  the 
sanction  of  the  legislature,  to  cast  off  the  public  duties  which 
had  been  assumed  by  the  former  company  in  consideration 
of  the  grant  of  its  franchises.* 

§  5368.  Whether  a  Franchise  can  be  Transferred  to  an 
Indiridaal. — :The  answer  to  this  question  must  depend  upon 
the  nature  of  the  franchise  sought  to  be  transferred.  The 
franchise  of  being  a  corporation  cannot,  of  course,  be  trans- 
ferred to  an  individual,  because,  as  already  seen,*  it  cannot 
be  transferred  to  another  corporation.  By  parity  of  reason- 
ing, it  may  be  assumed  that  no  other  franchise  can  be  transr 
ferred  to  an  individual,  which,  from  its  nature,  can  exist  only 
in  a  corporation.  It  may  further  be  assumed,  at  least  as  a 
speculative  conclusion,  that  a  franchise  of  such  a  nature  that 
it  cannot  be  supposed  tliat  the  legislature  would  have  con- 
ferred it  upon  an  individual  in  the  first  instance,  cannot, 
without  the  assent  of  the  legislature,  be  transferred  by  a 
corporation  to  an  individual  and  become  vested  in  him  by  a 
purchase  under  a  judicial  sale.  It  has  been  held  that  an 
exemption  granted  in  the  charter  of  a  railroad  company  from 
taxation,  in  respect  of  all  its  properties,  is  of  such  a  nature 
that  it  cannot  become  vested  in  an  individual  by  a  purchase 
of  a  portion  of  the  road  of  such  company  under  a  mortgage 
foreclosure  and  under  an  execution  sale;*  but  the  decision 
was  placed  rather  upon  the  ground  that  the  grant  of  exemp- 
tion was  personal  to  the  grantee,  the  language  of  the  grant 

»  Oakland  E.  Co.  v.  Oakland  &c.  R.  '  Ante,  §  5353. 

Ck).,  45  Gal.  365 ;  «.  c.  13  Am.  Rep.  181.  *  State  v.  Morgan,  2S  La.  An.  482, 

*  Tippecanoe  County  v.  Lafayette  487 ;  «.  c.  affirmed  on  other  gronndfl, 
Ac.  R.  Co.,  50  Ind.  85.  93  U.  S.  217. 
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being  that  "the  capital  stock  of  said  company  shall  be  exempt 
from  taxation;  and  Us  works,  fixtures,  workshops,  warehouses, 
vehicles  of  transportation,  and  other  appurtenances,  shall  be 
exempt  from  taxation,"  etc.*  On  the  other  hand,  it  has  been 
distinctly  ruled  in  Pennsylvania  that  the  franchise  to  build 
and  operate  a,railroad,  cannot  be  transferred  to  a  private  indi- 
vidual. The  case  was  that  a  corporation  was  authorized  to 
build  a  railroad,  and,  failing  to  obtain  the  means  to  carry  out 
its  project,  contracted  with  an  individual  to  build  a  railroad 
solely  for  his  own  use,  on  a  part  of  its  route.  It  was  held 
that  the  corporation  had  no  power  to  make  the  contract,  that 
the  individual  could  not  thereby  acquire  the  right  to  build 
the  railroad,  and  that  a  bill  in  equity  against  him  to  restrain 
him  from  working  it,  and  to  remove  it,  would  lie  at  the  suit 
of  a  property  owner,  on  the  ground  of  nuisance?  The  propo- 
sition decided  in  this  case  was  that  "the  corporation  could 
not  transfer  its  franchise,  granted  to  benefit  the  public,  to 
enable  a  private  party  to  construct  and  maintain  a  private 
road  for  his  own  private  use  and  benefit."*  In  another  case, 
a  navigation  company  had  the  right,  under  its  charter,  to  build 
and  maintain  dams  for  the  purposes  of  its  navigation,  and  to 
sell  the  surplus  water  from  its  "sluices,  canals,  or  other  de- 
vices, ....  to  be  used  in  such  manner  and  on  such  terms  as 
they  may  see  proper."  It  was  held  that  this  did  not  confer 
upon  the  company  the  power  to  grant  to  a  private  individual, 
his  heirs  and  assigns  forever,  the  "free,  full,  and  uninter- 
rupted use  of  all  the  water  that  shall  not  be  wanted  to  carry 
on  the  purposes  of  said  navigation,"  together  with  the  ''  privi- 
lege of  keeping  the  canal  and  first  dam,  and  any  other  works 
of  the  company,  in  good  order,  as  far  as  may  be  requisite  for 
his  enjoyment  of  the  same."  The  reason  was  that,  to  uphold 
the  grant,  "  would  sanction  the  diversion  of  property,  taken 
in  the  name  of  the  public  for  public  and  general  use,  to  pri- 
vate and  individual  purposes,  which  would  be  as  contrary  to 


'  State  V.  Morgan,  28  La.  An.  482,  ^  Stewart's    Appeal,    56    Pa.     St. 

487 ;  s.  c.  aflarmed  on  this  ground,  93  413. 
U.  S.  217.  *  Ibid.  422. 
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natural  right  as  to  the  coustitution  of  the  State.'"  Of  course, 
the  legislature  may  authorize  the  sale  of  the  franchise  of  a 
corporation  to  a  natural  person,  as  well  as  to  a  corporation; 
and  a  statute  so  authorizing''  has  heen  held  constitutional;  and 
it  has  heen  held  that  the  transferee  or  the  grantee  of  the  fran- 
chise of  operating  a  turnpike,  and  taking  toll  thereon,  can 
naaintain  an  action,  under  another  statute,  against  one  oper- 
ating a  toll-gate  on  such  turnpike,  even  though  the  corpora* 
tion  originally  possessed  of  the  franchise  has  ceased  to  exist, 
or  has  rendered  itself  liable  to  a  forfeiture  of  its  franchises, 
by  reason  of  misuser  or  non-user.' 

§  5869.  Power  of  a  Corporation  to  Purchase  an  Exclusive 
Privilege. — It  has  been  held  in  California  that  where  the 
legislature  has,  by  a  valid  grant,  conferred  upon  private  per- 
sons an  exclusive  franchise,  a  corporation  may  purchase  from 
such  persons  such  franchise.  The  case  was  that  the  Legisla- 
ture of  California  had,  in  1852,  granted  to  two  individuals,  or 
their  assigns,  the  exclusive  right  to  construct  and  operate  a 
line  of  telegraph  between  Sacramento  and  San  Francisco,  and 
that  these  co-adventurers  conveyed  the  right  to  a  corporation 
created  under  a  general  law  of  the  State  for  the  purpose  of 
constructing  and  operating  a  telegraph  line.*  It  is  to  be  ob- 
served that  the  question  of  the  validity  of  such  a  conveyance 
will  depend  upon  three  considerations:  1.  The  power  of  the 
original  grantees  of  the  franchise  to  alien  it;  2.  The  power  of 
their  gT&ntees  to  take  it;  and  3.  Whether  any  third  person  can 
object  to  their  exercising  the  power,  where  the  State  makes  no 
objection. 

§  5370.  Sale  of  Franchises  does  not  Work  a  Dissolution  of 
the  Corporation.  —  As  a  corporation  cannot  sell  its  franchise 
to  be  a  corporation,"  the  sale  by  a  corporation  of  all  its  property 

»  Jessupt).  Loucks,  55  Pa.  St.  350,  0.  (N.  Y.)  458;  ».  c.  4  Hun  (N.  Y.), 
352,  362.  184. 

»  Laws  N.  Y.  1855,  ch.  347.  *  California  State  Tel.  Co.  v.  Alta 

'  Clow  V.  Van  Loan,  6  Thomp.  &     Tel.  Co.,  22  Oal.  398. 

"  Ante,  ^  5353. 
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and  franchises  will  operate  to  pass  only  those  franchises  which 
are  vendible;  and  the  effect  of  such  a  sale  will  not  be  to  work 
a  dissolution  of  the  corporation.  For  a  stronger  reason,  the 
sale  and  transfer  by  a  railroad  company,  of  its  rolling  stock 
and  personal  property,  will  not  have  this  effect; '  nor  will  such 
an  effect  be  ascribed  to  the  sale  and  transfer,  by  a  railroad 
company,  without  legislative  authority,  of  its  entire  road.^ 
All  this  is  in  conformity  with  a  principle,  elsewhere  considered, 
that  a  corporation  may  exist  without  owning  any  property, 
and  consequently  that  a  divestiture  of  all  its  property  does  not 
necessarily  work  its  dissolution  for  all  purposes.'  An  act  of 
the  legislature  incorporating  the  purchasers  of  a  railroad  at 
a  foreclosure  sale,  and  vesting  in  them  all  the  rights,  title, 
interest,  property,  possession,  claim,  and  demand,  at  law  or  in 
equity,  of,  in,  or  to  such  railroad,  with  its  appurtenances,  and 
with  all  the  rights,  powers,  immunities,  privileges,  and  fran- 
chises of  the  precedent  corporation,  —  has  been  held  not  to 
revoke  the  charter  of  such  corporation,  nor  to  vest  in  the  new 
company  the  title  to  a  judgment  obtained  by  the  old  company, 
which  was  not  covered  by  the  mortgage  under  which  the  road 
was  sold.* 

§  6371.  Transfer  of  Franchises  by  Transferring'  All  the 
Shares.  —  As  already  pointed  out,°  it  is  competent  for  all 
the  shareholders  of  a  corporation  to  divest  themselves  of  the 
franchise  of  being  a  corporation,  and  to  vest  that  franchise 
in  an  entirely  new  body  of  adventurers,  by  the  mere  act  of 
transferring  their  shares  to  the  individuals  who  compose  such 
new  body;  and  there  is  nothing  in  the  principles  of  the  com- 
mon law,  or  of  equity,  restraining  such  right  of  transfer,  pro- 
vided it  is  not  made  in  fraud  of  any  rights  of  the  creditors  of 
the  original  corporation,*  to  proceed  against  the  shareholders 
making  the   transfer.     And   the   transfer   is  legal,  although 

■    1  Bruffett  V.  Great  Western  E.  Co.,  '  Post,  §§  6660,  6662,  6663. 

25  111.  353.  •  Wilmington  &c.  R.  Co.  v.  Down- 

2  Xroy  &o.  R.  Co.  v.  Kerr,  17  Barb,      ward  (Del.),  14  Atl.  Bep.  720. 
(N.  y.)  581.  '  Ante,  ii  2300,  3231. 

»  Ante,  4  3255. 
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"Ihey  may  make  it  with  the  sole  purpose  of  enabling  the  trans- 
ferees to  reorganize  the  corporation  and  possess  themselves  of 
its  franchises,  and  although  they  may  intend,  by  the  form  of 
the  transaction,  to  transfer  the  franchises  possessed  by  them  to 
the  new  adventurers.  Such  a  transfer  may,  and  often  does, 
take  place  without  any  concert  of  action  on  the  part  of  the 
"transferor  stockholders;  for  it  is  well  known  that,  by  sueces- 
•sive  transfers  of  shares,  tl;e  personnel  of  many  corporations 
becomes  entirely  changed  within  a  very  short  period  of  time. 
"This  consequence  is  an  ordinary,  and  may  become  a  necessary, 
•consequence,  of  the  frpe  right  which  every  shareholder  of  a 
joint-stock  company  possesses,  to  transfer  his  shares  to  another, 
—  such  shares  being  property,  and  carrjdng  with  them  the 
free  right  of  disposal  which  is  the  incident  of  every  species  of 
property.  A  single  case  has  come  under  the  eye  of  the  writer 
•where  the  power  of  all  the  members  of  a  corporation  to  trans^ 
fer  the  franchise  of  being  a  corporation,  in  the  manner  above 
pointed  out,  to  a  new  body  of  adventurers,  was  contested.  A 
ibanking  corporation  had  made  an  assignment  for  the  benefit 
of  its  creditors,  and  all  its  property  had  been  sold  and  its 
•debts  paid.  Thereafter  its  stockholders  assigned  their  shares 
to  certain  trustees  for  the  stockholders  of  an  insurance  com- 
pany. The  stockholders  of  the  latter  company,  at  the  same 
time,  subscribed  the  amount  of  the  stock  which  they  held  in 
the  insurance  company  to  the  stock  of  the  banking  company, 
-and  paid  upon  such  subscription  all  the  assets  of  the  insur- 
a,uce  company,  and  the  residue  in  cash.  The  business  of  the 
insurance  company  was  then  wound  up,  and  its  stock  canceled. 
Thereafter,  the  banking  company  was  reorganized  by  the  new 
stockholders,  and  its  business  was  carried  on,  under  a  new 
•name,  under  an  act  passed  by  the  legislature  after  the  sale  to 
the  new  stockholders.  It  was  held  that  the  transaction  was 
not  that  of  a  corporation,  created  for  one  business,  entering 
upon  another  business,  nor  that  of  one  corporation  absorb- 
ing or  swallowing  up  another;  but  that  it  was  a  sale  by  the 
stockholders  in  one  corporation,  of  their  shares  therein,  to 
the  stockholders  of  another  corporation,  in  their  individual 
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capacities;  and  that  it  was  hence  a  valid  transaction,  and 
operated  to  vest  the  purchasing  stockholders  with  all  the  cor- 
porate privileges  conferred  by  the  original  charter.' 

§  5372.  How  Franchises  Annulled  after  Unlawful  Assign- 
ment.—  It  seems  that  franchises  illegally  assigned  by  one 
corporation  to  another,  can  only  be  annulled  in  an  action  by 
the  State  against  the  corporation  to  which  they  have  been 
assigned.* 

§  6373.  Corporate  Property  KTecessary  to  Exercise  of  What 
Franchises,  Inalienable.  —  No  corporation  can,  without  the 
distinct  permission  of  the  State,  alien  any  property  necessary 
to  the  possession  and  enjoyment  of  its  inalienable  franchises, 
—  that  is  to  say,  such  property  as  is  necessary,  either  (1)  to 
the  exercise  of  its  franchise  to  be  a  corporation,  or  (2)  to 
the  discharge  of  the  public  duties  in  consideration  of  which 
its  franchises  have  been  granted.' 


'  State  V.  Butler,  86Tenn.  614;  «.  c. 
8  S.  W.  Rep.  586.  Turney,  C.  J.,  dis- 
sented. 

'  People  V.  Albany  &c.  E.  Co.,  K 
Hun  (N.  Y.),  126. 

"  Post,  §§  6137,  6293.  "A  corpora- 
tion, created  for  the  very  purpose  of 
constructing,  owning,  and  managing 
a  railroad  for  the  accommodation  and 
benefit  of  the  public,  cannot,  without 
distinct  legislative  authority,  make 
any  alienation,  absolute  or  condition- 
al, either  of  the  general  franchise  to 
be  a  corporation,  or  of  the  subordi- 
nate franchise  to  manage  and  carry 
on  its  corporate  business,  without 
which  its  franchise  to  be  a  corporation 
can  have  little  more  than  a  nominal 
existence."  Eichardson  v.  Sibley,  11 
Allen  (Mass.),  65,  67;  «.  c.  87  Am. 
Dec.  700;  opinion  by  Gray,  J.  Hence, 
a  railway  corporation  cannot  alienate 
its  roadbed  and  other  property  which 
it  acquires  through  the  exercise  of 
the  right  of  eminent  domain.  Coe  v. 
Columbus  &c,  E.  Co.,  10  Ohio  St. 
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372;  g.  c.  75  Am.  Dec.  518.  A  writer 
of  reputation  sums  up  the  result  of 
the  authorities  thus :  "  The  company 
cannot,  according  to  the  current  of 
decisions,  without  special  authority 
of  statute,  alienate  its  franchise,  or 
property  acquired  under  the  right  of 
eminent  domain,  or  essential  to  the 
performance  of  its  duty  to  the  public, 
whether  by  sale,  mortgage,  or  lease." 
Pierce  on  Eailroads  (1st  ed.)  496. 
More  or  less  support  to  this  doctrine 
is  found  in  an  English  case,  involving 
the  right  of  one  railway  company  tO' 
purchase  a  portion  of  the  road  of 
another,  company,  for  the  purpose  of 
crossing  it  at  a  level  grade.  The  court 
could  not  discover,  in  the  governing 
statutes,  any  clause  which  authorized 
the  one  company  to  sell,  or  the  other 
to  purchase,  any  part  of  the  actual  line 
of  the  company  which  would  have  to 
be  subjected  to  the  easement,  and 
therefore  concluded  that  no  such 
power  existed.  Eeg.  v.  South  Wales 
E.  Co.,  14  Ad.  &  El.  (N.  s.)  902. 
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§  6374.  All  other  Property  Alienable.  —  It  is  not  essential 
to  the  existence  of  a  corporation  that  it  should  possess  property. 
Its  legal  existence,  therefore,  is  not  necessarily  determined  by 
the  conveyance  of  all  its  property.  The  power  to  sell  and  dis- 
pose of  all  its  property  for  lawful  purposes  necessarily  attaches 
to  it  as  an  incident  of  ownership.*  This  is  subject  to  the 
general  rule  just  considered,^  that  a  corporation  having  public 
duties  to  perform  cannot,  without  the  consent  of  the  legisla- 
ture, divest  itself  of  such  of  its  properties  as  may  be  necessary 
to  enable  it  to  perform  those  duties.  Upon  the  proposition 
that  a  railway  company  may,  under  the  general  power  of  dis- 
posing of  property  for  the  purposes  of  its  incorporation,  con- 
ferred by  its  charter  or  by  other  statute,  alienate  its  personal 
property,  such  as  its  locomotives  and  cars,  there  seems  to  be  no 
substantial  difference  of  opinion.'  The  power  of  a  railroad  cor- 
poration to  alienate  its  property  by  its  voluntary  conveyance, 
and  the  right  of  creditors  to  subject  it  to  their  debts,  rest 
upon  the  same  analogies;  therefore,  the  rolling  stock  of  a  rail- 
road is  subject  to  attachment  and  execution.* 

§  5375.  Bigrht  of  Way,  Works,  etc.,  of  Irrigating-  Com- 
panies Alienable.  —  Corporations  organized  to  construct  res- 
ervoirs and  ditches,  to  supply  water  for  the  irrigation  of  arid 
lands,  are  organized  for  the  performance  of  a  public  duty,  in 
a  sense  similar  to  that  in  which  it  is  said  that  railroad  com- 

'  State  t).  "Western  Irrigating  Canal  — see  notes,  99  Am.  Dec.  333,  and  75 

Co.,  40  Kan,  96 ;  s.  c.  10  Am.  St.  Eep.  Am.  Dec.  548. 
166 ;  Miner's  Ditch  Co.  v.  Zellerbach,  ^  Ante,  §§  5355,  5358. 

37  Cal.  543;  s.  c.  99  Am.  Dec.  300;  »  Coe  v.  Columbus  &c.  E.  Co.,  10 

Willamette  Man.  Oo.w.  Bank  of  British  Ohio  St.  372;  s.  c.  75  Am.  Dec.  518. 

Columbia,  119  U.  S.  191;  post,  §  6131.  "It  is  uniformly  holden,"  says  the 

Neither  can  the  mere  insolvency  of  a  late  Judge  Korer,  "  that  railroad  cor- 

corporation  extinguish  its  corporate  porations  may  sell  or  mortgage  their 

existence,  for  the  reason  above  stated,  personal  property,   and,  in  some  of 

that  the  possession  of  property  is  not  the  cases,  such  property  as  is  used  in 

necessary  to  the  existence  of  a  cor-  operating  the  road,  if  the  same  be  not 

poration.    Boston  Glass  Manufactory  affixed  thereto."     1  Eorer  Eailr.  238. 
V.  Langdon,24  Pick.  (Mass.)  49;  s.  c.  *  Boston  &c.  Eailroad  v.  Gilmore, 

35  Am.  Dec.  292.    As  to  the  effect  of  37  N.  H.  410;  s.  c.  72  Am.  Dec.  336. 
selling  all  the  assets  of  a  corporation, 
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panics  are  organized  for  the  performance  of  public  duties;  for 
the  distribution  of  water  to  the  inhabitants  of  a  considerable- 
tract  of  country,  for  agricultural  purposes,  is  as  much  a  publio 
office  as  that  of  conveying  to  market  the  products  of  the  farms 
of  the  same  agricultural  proprietors.  Nevertheless,  it  seems 
to  have  been  universally  held  that  an  irrigation  company 
may  convey  all  its  properties  and  its  rights  of  way,  in  such  a. 
sense  as  totally  to  disable  itself  from  the  performance  of  ita- 
public  duties,  and  that  its  conveyance  will  be  valid.* 

'  State  V.  'Western  Irrigating  Canal  power  to  sell  and  convey  all  its  cor- 

Cc,  40  Kan.  96 ;  s.  c.  10  Am.  St.  Eep.  porate  property,  provided  the  sale  is. 

166,  —  where  the  question  is  thrown  made  for  corporate  and  lawful   pur— 

into  the  clearest  light  by  Horton,  0.  poses,   and  that  strangers  taking  a. 

J.    In  Martin  v.  Zellerbach,  38  Cal.  conveyance  from  it  are  entitled  to  as- 

300,316;  «.  c.  99  Am.  Dec.  365, — it  was  sume,  as  against  it,  that  the  sale  is- 

held  that  an  irrigating  company  has  made  for  a  lawful  purpose. 
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CHAPTER  CXVII. 

CONSTITUTIONAL  PROTECTION  OF  FKANOHISES. 

Art.  I.    On  the  Footing  of  Charters  Being  Contracts. 

§§  5380-5442. 
II.     Under  THE  Fourteenth  Amendment.  §§5448-5454; 
III.     In  Other  Respects.     §§  5457-5466. 


Article  I.     On  the  Footing  of  Charters  Being  Contracts. 


Section 

5380.  What  rights  are  protected  as 

contracts  by  the  Federal  con- 
stitution. 

5381.  Corporate  charters  protected  as 

contracts. 
6382.  Enumerated    qualifications    of 
the  doctrine. 

5383.  Charters  of  public  corporations 

not  so  protected. 

5384.  Charters    of    educational    and 

other  •haritable  corporations 
so  protected. 

5385.  Doctrine     illustrated    by    the 

Dartmouth  College  case. 

6386.  Other  illustrations  showing  the 

extent  of  such  protection. 

6387.  Protection  of  religious  corpora- 

tions. 

5388.  Consideration  of  the  con- 
tract. 

6389.  Obligation  impaired  by  imposi- 
tion of  new  conditions. 

5390.  Conditions  to  be  interpreted  by 
the  courts  and  not  by  the 
legislature. 

6391.  Eights  secured  by  charter  not 
higher  than  those  arising 
in  contract  between  natural 
persons. 


Section 

5392.  Legislature    may   provide    for 

winding  up  insolvent  corpo- 
rations. 

5393.  Eights  not  expressed  but  im- 

plied in  charters  protected  aa 
contracts. 

5394.  Such  as  the  right  of  a  railroad 

company  to  aid  subscribed 
by  counties. 

5395.  Validity  of  general  law  with- 

drawing from  corporations 
the  right  to  take  by  de- 
vise. 

5396.  "Validity  of  enabling  acts. 

5397.  Provision  in  bank  charter  that 

its  circulating  notes  shall  be 
legal  tender. 

5398.  Grants  of  exclusive  privileges 

cannot  be  impaired  without 
compensation. 

5399.  Grant  of  franchises  does  not  pre- 

vent grant  of  similar  fran- 
chises-to  another  corporation, 
unless  exclusive. 

5400.  Illustrations  of  this  principle. 

5401.  Construction      of      conflicting 

grants  with  reference  to  this 
principle. 

5402.  Further  illustrations. 
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Section 

6403.  Doctrine  ttat  fragichises  should 
be  protected  from  unlawful 
competition,  though  not  ex- 
clusive. 

5404.  Turnpikes     protected     against 

"shunpikes." 

5405.  Payment  of  damages  in  such 

cases. 

5406.  When  possession  enjoined  un- 

til damages  paid. 

5407.  Eight  to  condemn  property  for 

public  use  protected  as  a  fran- 
chise. 

6408.  Effect   of   reservation  of     the 

power  to  repeal  or  alter. 

6409.  How  the  power  thus  reserved 

may  be  exercised. 

6410.  Judicial  dicta  on  this  subject. 
5411.  Exercised  in  what  particulars. 
6412.  Effect  of  the  reservation  of  an 

absolute  right  of  repeal. 

5413.  Power   to  alter  or  repeal  not 

exercised  so  as  to  impair 
vested  rights. 

5414.  Effect  of  the  repeal  of  charters 

upon  existing  contracts. 
6415.  Effect  of  assignment  of  corporate 
franchises    upon    legislative 
power  to  alter  or  repeal. 

5416.  State  cannot  force  upon  corpo- 

rators an  amendment  of  their 
charters. 

5417.  Constitutional  protection  of  the 

rights  of  shareholders. 

5418.  Power  to  amend  does  not  extend 

to  creating  a  new  corporation. 

6419.  Reservation  of  right  of  repeal 

upon  happening  of  future  con- 
tingency; whether  legislature 
or  courts  to  judge  of  the  con- 
tingency. 

6420.  Comments  on  the  view  that  the 

courts  alone  can  determine 
that  the  contingency  has  hap- 
pened. 

6421.  View  that  the  decision  of  the 

legislature  is  subject  to  judi- 
cial revision. 

6422.  Further  of  this  subject. 
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5423.  Such  reservations  not  construed 

as  impafring  the  police  power. 

5424.  Effect    of    consolidation    upon 

legislative  power  to  alter  or 
repeal. 

5425.  Impairment  of  charters  by  judi- 

cial decisions. 

5426.  Doctrine  illustrated  in  the  case 

of  municipal  bonds. 

5427.  Charters  may  be  impaired  by 

any  act  to  which  the  State 
gives  the  force  of  a  law. 

5428.  Ooustitutional     protection     of 

franchises  granted  by  munic- 
ipal corporations. 

5429.  Protection  of  charter  rights  of 

navigation  companies. 

5430.  Eepeal    of    law    before    right 

vested. 

5431.  Contracts  with   thfrd    persons 

made  on  the  faith  of  the  grant 
of  the  franchise  protected. 

5432.  Inipairment  in  favor  of  corpora- 

tions of  franchises  granted  to 
individuals. 

5433.  Construction  of  charters  with 

reference  to  exemptions  from 
future  legislation. 

5434.  Eetroactive  laws. 

5435.  Eevocation  of  licenses  granted 

to  corporations. 
6436.  Statutes  prescribing  penalties  or 
more  eflBcient    remedies  for 
existing  duties. 

5437.  Statutes  which  affect  the  rem- 

edy merely. 

5438.  Constitutional     protection    ex- 

tends to  corporations  organ- 
ized under  general  laws. 

5439.  Protected    against    changes   in 

State  constitutions. 

5440.  Instances  of  legislation  unconsti- 

tutional as  impairing  the  con- 
tracts embodied  in  charters. 

5441.  Instances  of  legislation  affecting 

corporations  not  unconstitu- 
tional, 

5442.  Constitutional     protection     of 

charters  granted  by  Congress. 


CONSTITUTIONAL  PROTECTION.     [4  Thomp.  Copp.  §  5380. 

§  5380.  What  Rights  are  Protected  as  Contracts  l>y  the 
Pederal  Constitution.  —  Among  the  restrictions  upon  the  pow- 
ers of  the  States,  contained  in  the  constitution  of  the  United 
StateSjis  the  following:  " No  State  shall  ....  passany  .... 
law  impairing  the  obligation  of  contracts."^  This  provision  is 
leveled  against  the  impairment,  by  the  States,  of  the  obligation 
of  contracts,  no  matter  through  what  form  the  States  may  be 
acting,  whether  through  their  legislative  assemblies,  through 
municipal  ordinances,  through  constitutional  conventions, 
through  constitutional  ordinances  ratified  by  a  public  vote,  or 
even  through  judicial  decisions.^  It  extends  not  merely  to  or- 
dinary State  legislation,  but,  on  the  one  hand,  it  reaches  to  and 
renders  void  any  provision  in  the  constitution  of  a  State  impair- 
ing the  obligation  of  existing  contracts,'  and,  on  the  other  hand, 
any  ordinance  enacted  by  the  legislative  council  of  a  munici- 
pal corporation  under  authority  granted  by  the  constitution 
or  statute  law  of  the  State  creating  it.*  It,  of  course,  refers  only 
to  contracts  entered  into  prior  to  the  enactment  of  the  State 
constitutional  provision,  legislative  act,  or  municipal  ordi- 
nance, the  validity  of  which  is  challenged;  for  it' would  be  a 
solecism  to  characterize  a  law  or  ordinance  as  impairing  the 
obligation  of  contracts,  which  operates  prospectively,  and  takes 
effect  only  on  contracts  thereafter  made.  If  such  a  law  or 
ordinance,  in  terms  or  in  legal  effect,  operated  to  prohibit  a 
given  contract,  such  a  contract  could  acquire  no  obligation 
which  could  be  impaired.  If,  on  the  other  hand,  it  did  not 
involve  such  a  provision,  then,  under  a  well-known  rule  of 
statutory  interpretation,  any  contract  thereafter  made,  with 
reference  to  the  special  matter  of  the  statute  or  ordinance 
would  be  deemed  to  have  been  made  in  contemplation  of  its 
provisions,  and  they,  in  theory  of  law,  would  enter  into  and  , 
form  a  part  of  it.*     The  same  restrictive  profusion  exists,  it  is 

1  Const.  U.  S.,  art.  1,  §  10.  Loftin,  30  Aik.  693;  Keith  v.  Clark, 

»  Railroad    Co.    v.     McOlure,    10  97  U.  S.  454. 

Wall.  (TJ.  S.)  511 ;    Union   Bank  of  »  Post,  §§  5427,  54S9. 

Tennessee  v.  State,  9  Yerg.   (Tenn.)  '  Post,  §  5428. 

490;  Oliver  v.  Memphis  &c.  E.  Co.,  »  Ante,   §§  92,  3034;  People's Sav- 

30  Ark.  128;  St.  Louis  &o.  E.  Co.  j;.  ings  Bank   v.   Tripp,  13  E.  I.    621; 
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believed,  in  the  constitution  of  each  of  the  States,  operating  re- 
strictively  upon  the  legislature  and  municipal  councils  of  and' 
within  the  particular  State. 

§  5381.  Corporate  Charters  Protected  as  Contracts.  —  Some- 
of  the  earlier  decisions  of  the  State  courts  took  the  ground 
that  the  provision  of  the  constitution  of  the  United  States^ 
recited  in  the  preceding  section,  did  not  extend  to  the  pro- 
tection of  the  charters  of  private  corporations  granted  by  acts- 
of  the  State  legislatures,  for  the  reason  that  a  jiroper  inter- 
pretation of  the  word  "contracts"  in  the  provision  ought  not 
to  make  it  extend  to  acts  of  sovereign  legislation.^  But  the- 
Supreme  Court  of  the  United  States  held  at  an  early  day  that 
a  grant  of  land  to  individuals,  made  by  an  act  of  the  legis- 
lature of  a  State,  was  a  contract  within  the  protection  of  the^ 
jirovision  in  question;^  and  this  paved  the  way  for  the  hold- 
ing, a  few  years  later,  in  the  celebrated  Dartmouth  College- 
decision,  that  a  corporate  charter,  granted  by  the  sovereign 
power  and  accepted  by  the  grantees,  is  a  contract  within  the.- 
protection  of  the  same  provision.'  This  ruling  of  the  highest 
nationaLtribunal,  though  demonstrably  wrong  on  the  essential 
questions  involved  in  it,*  was  conclusively  binding  upon  alL 
State  judicatories.  It  has  been  professedly,  though  not  always, 
consistently,^  adhered  to  by  the  tribunal  which  first  made  it;, 
and  it  has  become  a  settled  canon  of  American  constitutional 
law.*     The  doctrine,  thus  settled,  is  that  whenever  the  sover- 

Philadelphia  v.  Com.,  52  Pa.  St.  451.  of  this  decision  expressed  in  an  ad- 
See  also  Wade  Retroactive  Law,  §  53.  dress  before  the  Kansas  Bar  Associa- 

'  Mechanics'  &c.  Bank  v.  Debolt,  1  tion :  26  Am.  Law  Rep.  172,  et  seq. 
Ohio   St. .  591 ;    Bank    of    Toledo   v.  ''  The  just  decision  of  the  court  in 

Toledo,  1  Ohio  St.  622.  Illinois  Central  R.  Co.  v.  Illinois,  146- 

'  Fletcher ^J.  Peck,  6  Cranch  (U.S.),  U.  S.  387,  cannot  be  reconciled  with 

87.  the  Dartmouth  College  decision,  and* 

'  Dartmouth  College  1).  "Woodward,  shows  to  what  outrages  upon  pub- 

4  Wheat.  (U.S.)  518,  624.  See  further,  lie  right  that  decision  would  lead  if 

as  to    contracts    created    by    public  implicitly  followed.    See  27  Am.  Law 

grants,  Hartford  Bridge  Co.  v.  Union  Rev.  437. 

Ferry  Co.,  29  Conn.  210 ;  Fitch  v.  New  «  Dodge  e.Woolsey,  18  How.  (U.  S.V 

Haven  &c.  R.  Co.,  30  Conn.  38.  331;  Piqua  Branch  of  State  Bank  v. 

*  The  author  adheres  to  his  views  Knoop,  16  How.    (U.S.)    369;    Me-^ 
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eign  power  for  the  time  being,  within  its  legitimate  sphere  of 
action, — whether  it  be  the  King  in  his  council,  as  in  colonial 
times,*  or  the  Congress  of  the  United  States,^  or  the  legisla- 
ture of  a  State,  or  the  council  of  a  municipal  corporation  acting 
under  the  authority  derived  from  the  constitution  or  statute 
law  of  the  State  within  which  it  exists, — grants  to  a  body  of 
co-adventurers  the  franchise  of  being  a  corporation,  or  any 
other  species  of  franchise,  privilege,  or  license  in  the  nature 
oi  property ,  smd  the  grantees  accept  the  grant,  —  such  fran- 
chise, privilege,  or  license  is  within  the  constitutional  protec- 
tion, in  such  a  sense  that  it  cannot  thereafter  be  revoked  or 


chanics'  &c.  Bank  v.  Debolt,  18  How. 
(TJ.  S.)  380;  State  v.  Heywood,  3 
Eich.  L.  (S.  0.)  389;  Attorney-Gen- 
eral V.  Bank  of  Charlotte,  4  Jones  Eq. 
(N-O.)  387 ;  Union  Mutual  Life  Ins.  Co. 
V.  Frear  Stone  Man.  Co.,  97  111.  537 ;  g.  c. 
37  Am.  Rep.  129;  "Xoung  v.  Harrison, 
6  Ga.  130;  Bruffett  v.  Great  "Western 
E.  Co.,  25  111.  353;  Maysville  Tump. 
Co.  ».  How,  14  B.  Mon.  (Ky.)  426; 
Commercial  Bank  v.  State,  6  Smedes 
&  M.  (Miss.)  599;  New  Orleans  &c. 
E.  Co.  V.  Harris,  27  Miss.  517 ;  Backus 
V.  Lebanon,  11 N.  H.  19;  s.  c.  35  Am. 
Dec.  466 ;  Zabriska  v.  Hackensack  &c. 
E.  Co.,  18  N.  J.  Eq.  178;  s.  c.  90  Am. 
Dec.  617;  People  v,  Manhattan  Co., 
9  Wend.  (N.  Y.)  351;  Bank  of  the 
State  V.  Bank  of  Cape  Fear,  13  Ired.  L. 
(N,  C.)  75;  Com.  v.  Oullen,  13  Pa.  St. 
133;  «.  c.  53  Am.  Dec.  450;  Eailway 
Co.  V.  Eailway  Co.,  3  Phil.  (Pa.)  430; 
Brown  v.  Hummel,  6  Pa.  St.  86 ;  s.  c. 
47  Am.  Dec.  431 ;  Enfield  Toll  Bridge 
Co.  V.  Hartford  &c.  E.  Co.,  17  Conn. 
40 ;  «.  c.  42  Am.  Dec.  716 ;  Wales  v. 
Stetson,  2  Mass.  143;  «.  c.  3  Am.  Dec. 
39 ;  Trustees  v.  Foy,  1  Murph.  (N.  0.) 
58;  g.  c.  3  Am.  Dec.  672;  Lewis  v. 
Brackenridge,  1  Blackf.  (Ind.)  220; 
«.  c.  12  Am.  Dec.  228 ;  Pingry  v.  Wash- 
burn, 1  Aik.  (Vt.)  264;  g.  c.  15  Am. 
Dec.  676;  Bowdoinhamu.  Eichmond, 


6  Me.  112 ;  g.  c.  19  Am.  Dec.  197 ;  Tate- 
V.  Bell,  4  Yerg.  (Tenn.)  202;  g.  c.  26- 
Am.  Dec.  221;  Officer  v.  Young,  5- 
Yerg.  (Tenn.)  320;  g.  c.  26  Am.  Dec_ 
268;  New  Gloucester  v.  Bradbury,  11 
Me.  118 ;  g.  c.  26  Am.  Dec.  515 ;  Derby 
Turnpike  Co.  v.  Parks,  10  Conn.  522  r 
g.  c.  27  Am.  Dec.  700 ;  Boisdere  v.  Citi- 
zens' Bank,  9  La.  506;  s.  o.  29  Am. 
Dec.  453 ;  Regents  v.  Williams,  9  Gill 
&  J.  (Md.)  365;  g.  c.  31  Am.  Dec.  72; 
Montpelier  Academy  v.  George,  14 
La.  395;  g.  c.  33  Am.  Dec.  585;  Gray 
V.  Monongahela  Nav.  Co.,  2  Watts  & 
S.  (Pa.)  156;  g.  c.  37  Am.  Dec.  500 r 
Philadelphia  &c.  E.  Co.  v.  Bowers,  4 
Houst.  (Del.)  506.  Compare  State  v~ 
Augusta  &c.  E.  Co.,  54  Ga.  401. 

^  Dartmouth  College  v.  Woodward,. 
4  Wheat.  (U.  S.)  518.  The  original 
charter  was  derived  by  grant  from 
George  III.,  King  of  England,  and  waa- 
dated  1769.  By  the  Eevolution  o£ 
1776,  the  powers  of  government  which 
theretofore  belonged  to  the  English 
monarchy  devolved  upon  the  State  of 
New  Hampshire,  By  this  devolution,, 
the  duties  as  well  as  the  powers 
passed  to  the  new  sovereignty.  Con- 
tracts and  rights  respecting  property 
were  not  changed  by  the  Eevolution. 

'  As  to  national  corporations,  sea= 
ante,  §  665,  et  seq. 
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repealed  by  any  form  of  State  action,  against  the  consent  of  the 
corporation,  though  it  may  be  seized  by  the  State  for  misuser 
or  non-user,  under  principles  elsewhere  stated.' 

§  5382.  Enumerated  Qualifications  of  the  Doctrine.  —  The 

■doctrine  is  subject  to  several  qualifications,  chief  among  which 
are  the  following:  It  does  not  apply  where  the  granting  power 
has,  either  in  the  instrument  creating  the  grant,  or  elsewhere 
in  its  constitution  or  statute  law,  reserved  to  itself  the  right 
to  repeal  or  alter  the  grant.''  Nor  does  it  operate  to  restrain 
the  granting  power  from  repealing  or  altering  the  grant,  at 
anytime  prior  to  its  acceptance  by  the  grantees;  because  it 
is  the  acceptance  which  constitutes  the  concensus,  the  meeting 
of  minds,  which  is  essential  to  make  the  grant  a  contract  un- 
der this  theory.'  Nor  does  it  disable  the  State  from  exercising, 
to  a  reasonable  extent,  its  police  power  over  all  corporations 
created  by  or  under  its  authority,  or  existing  within  its  limits.* 
Nor  does  it  in  any  way  restrain  the  unlimited  power  of  the 
State  over  strictly  public  or  governmental  corporations,  created 
by  it  for  public  or  governmental  purposes,  in  which  the  State 
alone  is  interested.*  Nor  does  it  abrogate  the  sovereign  right 
of  eminent  domain.^  Nor,  —  according  to  a  recent  holding  by 
a  divided  court,'  —  does  it  extend  so  far  as  to  prevent  the  leg- 
islature of  a  State  from  repealing  a  grant,  made  by  a  preceding 
legislature  to  a  private  corporation,  of  property  which  the 
State  holds  impressed  with  a  trust  for  the  public. 

§  5383.  Charters  of  Public  Corporations  not  so  Protected. 

The  constitutional  provision  under  consideration  does  not 
extend  to  the  protection,  from  alteration  by  the  States,  of  the 

'  Ante,  §  5380;  post,  §  5427. 

'  Ante,  §§  92,  3034 ;  post,  §  5508.  clamouche  Lumber  &  Boom  Co.  v, 

'  Canal  Co.  v.  Eailroad  Co.,  4 Gill  Com.,  100  Pa.  St.  438. 

&  J.  (Md.)  1 ;  ante,  §  5381.    Therefore,  *  Post,  §  5470. 

the  provision  of  a  State  constitution,  '  Post,  §  5383 ;   Louisville  v.  TJni- 

declaring  forfeited  all  charters  granted  versity,  15  B.  Mon.  (Ky.)  642. 

to   corporations  which    had  neither  •  Post,  §  5617,  et  seg. 

organized  nor  begun  business  there-  '  Illinois  Central  E.  Co.  v.  Illinois, 

under,  was  held  to  be  a  valid  exercise  146  U.  S.  387.    See  27  Am.  Law  Eev. 

of  the  power  of  the  State.    Chincle-  437. 
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charters  or  franchises  of  those  corporations  which  are  organ- 
ized for  the  performance  of  strictly  public  or  political  duties, 
and  not,  in  whole  or  in  part,  for  the  private  emolument  of 
their  members, —  such  as  cities,  towns,  counties,  and  the  like. 
Such  corporations  are  generally  regarded  as,  for  the  most  part,. 
involuntary,  though  undoubtedly  the  co-operation  of  the  per- 
sons who  are  incorporated  is  necessary  to  the  existence  of  the 
corporation.  Their  corporate  funds  are  impressed  with  a 
public  trust,  and  belong,  in  a  large  sense,  to  the  public,  and 
none  of  their  members  have  any  private  proprietary  interest 
therein.  They  are  not  deemed  capable  of  holding  property 
as  private  owners,  or  otherwise  than  for  the  mere  purpose  of 
executing  certain  public  or  political  trusts.  Their  franchises 
are  hence  not  regarded  as  property,  in  the  sense  which  the  law 
ascribes  to  the  franchises  of  corporations  formed  for  other 
than  governmental  or  political  purposes.  No  inviolable  sanc- 
tion, therefore,  attaches  to  their  charters  under  the  constitu- 
tional provision  in  question ;  but  such  charters  are  subject  to 
alteration  and  repeal  at  the  mere  will  of  the  legislature  which 
grants  them,  except  in  so  far  as  its  action  may  be  restrained 
by  the  constitution  of  the  State.*  The  ordinary  municipal  cor- 
porations created  by  the  State,  and  which  are,  in  a  sense,  sub- 
divisions of  the  government  of  the  State,  wielding,  under  a 
delegated  authority  from  the  State,  a  portion  of  its  political 
power,  for  certain  local  purposes  of  a  public  nature,  —  are 
public  corporations,  within  the  operation  of  this  principle.  Of 
this  character  is  an  incorporated  city^  a  town^  a  county,*  an  in- 

'  State  V.  Baltimore  &c.  E.  Co.,  12  recognized);  State  v.  Curran,  12  Ark. 

Gill  &  J.  (Md. )  399 ;  «,  c.  38  Am.  Dec.  321  (where  the  doctrine  is  well  stated)  r 

317;  «.   e.  affirmed,  3  How.  (U.S.)  Commissioners  ».  Lucas,  93  U.  S.  108 ; 

534 ;    Essex    Public    Eoad  Board  v.  Newton  v.  Commissioners,  100  U.  S. 

Skinkle,  140  U.  S.  334;  affirming  Es-  648;  Bailroad  Co.   v.  Ellerman,   105- 

sex  Road  Board  y.  Skinkle,  49  N.  J.  L.  TJ.  S.  166.    Compare  People  v.  Com- 

641;  which  affirmed  g.  c.  47  N.  J.  L.  missioners  &c.,  53  Barb.  (N.  Y.)  70. 
93;    Head    v.  University,    19   Wall.  *  Bailroad    Co.  v.  Ellerman,   105 

(U.   S.)  526;  People  v.  Fishkill  &c.  U.  S.  166. 

Plank  Eoad  Co. ,  27  Barb.  (N.  Y.)  445 ;  '  People  v.  Fishkill  &c.  Plank  Eoad 

Mobile  School  Commissioners  v.  Put-  Co.,  27  Barb.  (N.  Y.)  445. 
nam,  44  Ala.  506;   Louisville  v.  Uni-  *  Commissioners  r.  Lucas,  93  U.  S. 

versity,  15  B.  Mon.  (Ky.)  642  (doctrine  108 ;  State  v.  Baltimore  &c.  E.  Co.,  3 
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corporated  board  of  school  commissioners  created  to  manage  the 
public  schools  of  a  city,^  a  board  created  by  the  legislature  for  the 
improvemejit  of  public  highways,^  and  a  university  of  learning, 
belonging  to  the  State,  and  which  the  State  governs  through 
■curators  appointed  by  itself.'  But  the  fact  that  the  Slate  has  a 
controlling  interest  in  a  corporation,  if  private  persons  are 
holders  of  its  stock,  does  not  take  it  out  of  the  protection  of 
the  principle  of  the  case  of  Dartmouth  College  v.  Woodward, 
but  its  charter  is  none  the  less  a  contract  between  itself  and 
Ihe  State,  in  such  a  sense  that  the  franchises  therein  granted 
■cannot  be  impaired  by  subsequent  legislation.^ 


How.  (TJ.  S.)  534;  affirming  g.  c.  12 
■GiU  &  J.  (Md.)  399;  38  Am.  Dec.  317. 
Tor  instance,  a  provision  in  the  char- 
ter of  a  railway  company,  imposing 
•upon  the  company  a  pecuniary  pen- 
alty in  the  event  the  company  shall 
mot  locate  its  railway  upon  a  prescribed 
route,  which  penalty  ia  to  be  paid  to 
.  -one  of  the  counties  of  the  State,  is  not  a 
•contract  inuring  to  the  benefit  of  such 
■county,  in  the  sense  that  it  cannot  be 
released  by  a  subsequent  act  of  the 
legislature  without  violating  that 
provision  of  the  constitution  of  the 
TJnited  States  under  consideration. 
State  V.  Baltimore  &  Ohio  E.  Co., 
3  How.  (U.  S.)  534;  affirming  s.  c.  12 
GiU  &  J.  (Md.)  399;  38  Am.  Dec. 
S17. 

1  Mobile  School  Commissioners  v. 
Putnam,  44  Ala.  506.  In  this  case  the 
court  reason  that,  although  the  State 
may  not  have  the  constitutional  power 
to  divert,  from  the  purposes  of  the 
trust,  the  funds  which  have  been  in- 
trusted to  such  corporation,  it  may, 
nevertheless,  in  its  discretion,  change 
the  administrators  of  these  trust 
funds,  and  the  manner  and  mode  of 
their  administration. 

*  Essex    Public    Eoad    Board    v. 
Skinkle,  140  IT.  S.  334;  affirming  Es- 
eex  Eoad  Board  v.  Skinkle,  49  N.  J. 
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L.  641 ;  which  affirmed  Skinkle  v.  Es- 
sex Eoad  Board,  47  N.  J.  L.  93. 

'  Head  v.  University,  19  Wall. 
(U.  S.)  526.  So,  where  a  State, 
throug  hits  legislature,  managed  and 
controlled  a  university  as  one  of  the 
public  institutions  of  the  State,  a  per- 
son who  had  been  appointed  by  the 
curators  to  the  office  of  professor  and 
librarian  for  six  years  from  date  of  his 
appointment,  "  subject  to  law,"  — 
did  not  hold  his  office  by  such  a  ten- 
ure that  the  legislature  could  not  va- 
cate it  and  order  a  new  election  before 
the  expiration  of  his  term,  and  with- 
out fault  on  his  part.  Head  v.  Uni- 
versity, 19  WaU.  (U.  S.)  526. 

*  Thus,  it  has  been  held  that  where 
a  railway  company,  in  which  the 
State  owned  two-thirds  of  the  stock,  and 
which  had  the  right,  under  its  char- 
ter, to  change  the  gauge  of  its  track  at 
will,  had  leased  its  road,  it  was  not 
competent  for  the  legislature  of  the 
State  thereafter  to  pass  an  act  forbid- 
ding the  lessees  to  change  the  gauge, 
but  that  such  a  statute  was  unconsti- 
tutional, as  impairing  the  obligation 
of  the  contract  involved  in  the  charter 
of  the  company.  State  v.  Eichmond 
&c.  E.  Co.,  73  N.  C.  527 ;  s.  c.  21  Am. 
Eep.  473.  Compare  Curran  v.  State, 
15  How.  (U.  S.)  304,  where  a  State 
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§  5384.  Charters  of  Educational  and  Other  Charitable 
Corporations  so  Protected.  —  But  educational  and  other 
■charitable  corporations,  founded  by  the  benevolence  of  private 
-individuals,  are  private  corporations,  and  their  charters  are 
protected  from  legislative  repeal  or  alteration  by  the  con- 
stitutional provision  under  consideration,^  though  this  is 
otherwise  in  respect  of  such  corporations  when  created,  en- 
•dowed,  and  managed  by  the  State  as  State  institutions, — 
«uch,  for  instance,  as  the  University  of  the  State  of  Mis- 
«ouri.^  It»is  to  be  observed,  however,  that  the  principle  un- 
•der  consideration  does  not  extend  so  far  as  to  clothe  the 
Federal  judiciary  witli  power  to  coerce  one  of  the  States  of 
"the  Union  into  the  performance  of  its  own  contract;  since, 
Tinder  the  Federal  constitution,  the  judicial  power  of  the 
United  States  does  not  extend  to  the  case  of  actions  by  pri- 
-vate  individuals  against  a  State,'  and  since,  generally  speaking, 
a,  State  cannot  be  sued  in  any  court  except  by  its  own  consent.* 


■was  the  sole  stockholder  in  a  bank. 
Jt  has  been  held  that  where  the  State 
is  a  stockholder  in  a  corporation  and 
has  passed  a  statute  providing  that 
"the  other  stockholders  may,  with  the 
approval  of  the  commissioners  of  the 
linking  fund,  elect  the  directors,  it 
jnay  pass  a  subsequent  act  resuming 
its  right  as  a  stockholder  in  respect  of 
■the  corporate  elections,  and  this  does 
not  impair  the  obligation  of  any  con- 
"tract,  because  the  previous  statute  was 
-merely  a  waiver  of  its  rights,  at  its 
mere  pleasure  and  without  any  con- 
sideration. Cassell  V.  Lexington  &c. 
T'urnp.  Eoad  Co.  (Ky.),  9  S.  W.  Rep. 
-502. 

'■  This  was  one  of  the  principles 
^judged  in  Dartmouth  College  v. 
Woodward,  where  the  Supreme 
•Court  of  the  United  States,  reversing 
the  Supreme  Court  of  New  Hamp- 
shire, held  that  Dartmouth  College 
was  a  private  eleemosynary  corporation 
for  the  purpose  of  the  application  of 
*he   principle   under    consideration. 

*  AnLe, 


Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518;  reversing  «.  c. 
1  N.  H.  111.  In  its  application  to 
this  class  of  corporations,  the  deci- 
sion seems  to  have  been  consistently 
followed,  both  in  the  Federal  and  the 
State  courts.  Visitors  &c.  of  St. 
John's  College  ti.  State,  15  Md.  330; 
Allen  V.  McKeen,  1  Sumn.  (U.  S.) 
276;  Society  for  the  Propagation  of 
the  Gospel  v.  New  Haven,  8  Wheat. 
(U.  S.)  464;  University  of  Maryland 
V.  Williams,  9  Gill  &  J.  (Md.)  365; 
s.  c.  31  Am.  Dec.  72;  Bakewell  v. 
Board  of  Education  (111.),  33  N.  E. 
Eep.  186;  Edwards  v.  Jagers,  19  Ind. 
407 ;  Lebanon  School  District  v.  Leb- 
anon Female  Seminary  (Pa.  St.),  12 
Atl.  Eep.  857 ;  Pennsylvania  College 
Cases,  13  Wall.  (U.S.)  190;  Louis- 
ville V.  University,  15  B.  Mon.  (Ky.) 
642 ;  Brown  v.  Hummel,  6  Pa.  St.  86 ; 
g.  c.  47  Am.  Dec.  431. 

'  Head  v.  University,    19    Wall, 
(U.  S.)  526. 

"  Const.  U,  S.,  11th  Amend. 
§  1133. 
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§  6385.  Doctrine  Illustrated  by  the  Dartmouth  Collegre 
Case.  —  By  the  original  charter  of  the  Dartmouth  College,  the 
whole  power  of  governing  the  college,  of  appointing  and  removing 
tutors,  of  fixing  their  salaries,  of  directing  the  course  of  study  to  be 
pursued  by  the  students,  and  of  filling  up  vacancies  created  in  their 
own  body,  was  vested  in  the  trustees.  It  was  expressly  stipulated 
on  the  part  of  the  Crown  that  this  corporation,  constituted  as  it 
then  was,  with  its  number  of  trustees  fixed  at  twelve,  should  con- 
tinue forever.  This  was  held  to  be  a  contract,  which  the  grantor  of 
the  charter  could  not  have  altered  in  any  essential  particular  with- 
out impairing  its  obligation.  After  the  new  government  had  come- 
into  existence,  accepting  the  power  to  control  this  property  in  all 
respects  where  it  was  a  proper  subject  of  governmental  control, 
it  was  charged  with  the  same  duty  to  respect  the  obligation  of  the 
contract  as  formerly  rested  upon  its  predecessor.  Therefore,  a  stat- 
ute by  which  the  number  of  the  trustees  was  increased  to  twenty- 
one,  and  a  board  of  overseers,  consisting  of  twenty-five  members,  was 
provided  for,  and  the  power  to  appoint  additional  trustees  and  the 
members  of  the  board  of  overseers  was  lodged  with  the  executive  of 
the  State,  who  was  also  empowered"  to  inspect  and  control  the  most- 
important  acts  of  the  trustees,  —  was  held  to  be  repugnant  to  the 
constitution  of  the  United  States,  as  a  law  impairing  the  obligation 
of  a  contract.  The  particular  violations  of  the  contract  in  this 
instance  were  not  in  the  direct  way  of  depriving  the  corporation  of 
proprietary  rights,  though  the  action  was  in  trover  for  the  property 
and  effects  of  the  corporation,  by  the  old  board  of  trustees  against 
the  new.  That  part  of  the  obligation  which  was  impaired  had  ref- 
erence to  the  government  of  the  college,  which  was,  in  efifect,  trans- 
ferred from  the  trustees,  appointed  according  to  the  will  of  the 
founder,  to  the  executive  of  the  State  of  New  Hampshire.  This- 
change  was  not  regarded  as  immaterial  by  Chief  Justice  Marshall, 
who,  in  the  course  of  his  opinion,  says:  "  The  founders  of  the  college 
contracted  not  merely  for  the  perpetual  application  of  the  funds 
which  they  gave  to  the  objects  for  which  those  funds  were  given;, 
they  contracted,  also,  to  secure  that  application  by  the  constitution 
of  the  corporation."  ' 

§  5386.  Other  Illustrations  Showing:  the  Extent  of  Such  Pro- 
tection.—  So,  where  the  charter,  granted  by  the  legislature  of  a  Statft 

'  Dartmouth  College  v.  "Woodward,  4  Wheat.  (U.  S.)  518,  552. 
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to  a  college  thereby  incorporated,  recited  that,  upon  the  performance 
of  certain  conditions,  a  certain  sum  should  be  annually,  and  forever 
thereafter,  given  and  granted  by  the  State,  and  that  certain  license 
fees  should  be  paid  over  to  the  college,  etc.,  —  it  was  held  that,  upon 
the  conditions  being  performed,  the  State  was  bound,  upon  the  foot- 
ing of  a  contract,,  to  pay  annually  the  specified  amount.'  In  like 
manner,  incorporated  county  seminaries  in  Indiana  were  held  to  be 
within  the  protection  of  this  principle,  so  as  to  render  void  an  ordi- 
nance of  the  constitution  of  the  State  subjecting  them  to  sale  for  the 
purpose  of  establishing  a  general  system  of  public  schools.'  So,  the 
legislature  of  the  State  of  Illinois  could  not  transform  the  State 
board  of  education,  created,  established,  and  managed  by  the  State 
Normal  University,  which  was  a  private  eleemosynary  corporation, 
into  a  State  institution,  by  merely  declaring  it  to  be  such,  and  by 
transferring  its  property  to  the  State.'  So,  where  the  State  of  Ver- 
mont had  made  to  an  incorporated  school  a  grant  of  lands  which 
had  been  sequestered  by  the  legislature  for  school  purposes,  which 
lands,  by  the  terms  of  the  grant,  were  to  be  held  in  trust  for  the  use 
of  the  school  forever,  it  could  not,  by  a  subsequent  statute,  recall 
the  grant  and  make  a  different  disposition  of  the  lands,  no  right  to 
do  so  having  been  originally  reserved.*  So,  where,  by  the  terms  of 
a  will  of  the  founder,  sanctioned  by  a  charter  granted  by  the  legis- 
lature, the  trustees  of  a  corporation  for  charitable  purposes  had 
been  clothed  with  power  to  fill  vacancies  in  their  board,  with  no  other 
check  than  that  their  choice  should  be  approved  by  the  Court  of 
Common  Pleas,  members  in  good  standing  of  any  of  the  Protestant 
churches  being  eligible  as  trustees,  the  legislature  could  not,  by  a 
subsequent  act,  vest  the  power  of  nomination  or  appointment  solely 
in  the  synods  of  the  Lutheran  Church.'  This  closely  resembles  what 
was  held  in  the  Dartmouth  College  case.  So,  where  the  legislature 
enacted  statutes  enlarging  the  board  of  trustees  of  a  previously  char- 
tered educational  corporation,  by  providing  for  the  appointment  of 
new  members  upon  the  nsmination  of  the  legislature  or  the  gov- 
ernor of  the  State,  making  the  governor  ex  officio  a  member  of  such 

1  St.  John's  College  v.  State,  16  Md.  330. 
'  Edwards  v.  Jagers,  19  Ind.  407.  *  Franklin       County      Grammar 

"  Bakewell  v.  Board  of  Education      School  v.  Bailey,  62  Vt.  467 ;  s.  c.  10 
(111.),  33  N.  E.  Eep.  186;   Board  of     L.  E.  A.  405;  20  Atl.  Rep.  820. 
Education  v.  Bakewell,  122  111.  339;  '  Brown  ii.  Hummel,  6  Pa.  St.  86; 

«.  c.  10  N.  E.  Eep.  378.  s.  c.  47  Am.  Dec.  431. 
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board,  and  altering  the  tenure  of  office  of  the  president,  —  the  stat- 
utes were,  for  the  like  reason,  held  void.'  For  the  same  reason,  a 
statute  disposing  of  the  lands  of  a  private  eleemosynary  corporation, 
to  the  towns  in  which  such  lands  were  situated,  was  not  binding  on 
the  corporation."  An  act  changing  the  mode  of  electing  trustees  of 
an  academy  from  that  prescribed  by  the  charter  by  which  it  was 
incorporated,  was  held  to  fall  under  the  same  objection.'  And  a 
statute  transferring  the  government  of  an  academy  to  a  new  board 
of  trustees  was  condemned  upon  the  same  ground,  though  the  cor- 
poration had  previously  conveyed  all  its  visible  property  to  the 
State,  in  consideration  of  an  annual  donation.  This  transfer  of  its 
property  to  the  State  was  held  not  to  be  a  dissolution  of  the  corpo- 
ration; and  BO  long  as  it  existed,  its  method  of  government,  by 
means  of  the  board  of  trustees  authorized  by  its  charter,  was  a  sub- 
stantial right,  of  which  it  could  not  be  deprived  without  impairing 
the  obligation  of  the  contract  by  which  it  was  conferred.*  But  an 
act  of  the  Legislature  of  Pennsylvania,  uniting  two  colleges  into 
one  corporation,  was  not  a  violation  of  the  contract  implied  in  their 
charters,. in  view  of  a  reserved  power  so  to  do.'  So,  the  Court  of 
Appeals  of  Maryland  held  that  where  the  right  to  alter  or  repeal 
corporate  charters  had  been  reserved  to  the  State  in  a  constitutional 
provision,  an  act  amending  the  charter  of  an  incorporated  college, 
of  which  the  State  was  an  equal  joint  owner,  by  providing  that  the 
number  of  trustees  be  increased,  and  that  a  majority  of  them  should 
consist  of  certain  officers  of  the  State,  whereas  a  majority  had  pre- 
viously been  elected  by  the  private  stockholders, —  was  not  invalid, 
under  the  principle  under  consideration.' 

§  5387.  Protection  of  Religious  Corporations.  —  Grants  of 
property  to  religious  corporations,  in  trust  for  the  propagation 
of  certain  doctrines,  or  the  maintenance  of  a  prescribed  faith 
or  mode  of  worship,  are  protected  by  the  constitutional  pro- 
vision under  consideration,  equally  with  grants  to  educational 

'  Allen  V.  McKeen,  1  Sumn.  (U.  S.)  '  Pennsylvania  College  Cases,  13 

276.  Wall.  (U.  S.)  190. 

'  Society  for  the  Propagation  of  the  *  Jackson  v.  Walsh,  75  Md.  304; 

Gospel  ?).  New  Haven,  8  Wheat.  (U.S.)  s.  c.  23  Atl.  Rep.  778.    For  a  statute 

464.  which  was  construed  as  not  impair- 

'  Sheriff  v.  Lowndes,  16  Md.  357.  ing  the  chai-tered  rights  of  a  battlefield 

*  Norrls  v.  Trustees  of  Abingdon  memorial    association,     see  —  Eeed's 

Academy,  7  Gill  &  J.  (Md.)  7.  Appeal  (Pa.),  18  Atl.  Rep.  130. 
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corporations.  Therefore,  where  a  grant  had  been  made  in 
trust  for  the  sole  and  exclusive  benefit  of  a  religious  congre-' 
gation  of  regular  Orthodox  Methodist  Protestants,  and  a 
majority  of  the  congregation  afterwards  left  that  church  and 
joined  the  Methodist  Episcopal  Church,  and  claimed  the  right 
to  take  with  them  the  property  so  granted,  for  the  use  of  the 
latter  church;  and,  in  the  mean  time  the  legislature  had 
passed  an  act  providing  that,  in  the  contingency  of  a  division 
of  any  religious  society,  it  should  be  lawful  for  a  majority  to 
determine  to  which  branch  such  congregation  should  there- 
after belong,  which  determination,  duly  reported  to  court, 
should  conclude  questions  as  to  the  property  held  in  trust  for 
such  congregation, — it  was  held  that  it  was  not  competent  for 
the  Legislature  of  Virginia,  in  the  face  of  the  constitutional 
prohibition  under  consideration,  embodied  in  the  constitu- 
tion of  the  United  States  as  well  as  in  the  constitution  of 
Virginia,  thus  to  deflect  the  donation  from  the  original  pur- 
poses of  the  donor.^ 

§  5388.  Consideration  of  tbe  Contract. — As  every  con- 
tract must  be  supported  by  a  consideration,  it  was  necessary, 
in  order  to  the  Dartmouth  College  decision,  to  discover  a 
consideration  in  the  grant  of  a  corporate  charter  and  its  ac- 
ceptance by  the. grantees.^  But  it  is  not  theoretically  neces- 
sary to  the  obligation  of  this  judicially-constructed  contract 
that  it  shall  be  supported  by  the  acquisition  of  something  of 
pecuniary  value  to  the  State.  The  consideration  is  supposed 
to  come  under  the  general  definition,  "  the  compensation 
paid  or  inconvenience  suffered  by  the  party  from  whom  it 
flows."*     The  theory  is  that  the  charter  is  rendered  binding 

'  Finley  v.  Brent,  87  Va.  103 ;  «.  c.  was  no  agreement  to  accept  —  no  obli- 

11  L.  K.  A.  214 ;    12  S.  E.  Rep.  228.  gation  assumed  by  the  grantees  which 

See,  as    resembhng   this,  Brown    v.  the  grantor  could   legally  enforce  — 

Hummel,  6  Pa.  St.  86;  s,  c.  47  Am.  would  convert  every  other  gift  into 

Dec.  431,  a  contract  from  the  fact  of  its  mere 

'  It  cannot  escape  attention  that  acceptance,  —  a  proposition  which  is 

any  process  of  reasoning  which  could  not  only    technically    unsound,   but 

discover  a  consideration  in  the  mere  even  ridiculous. 
acceptance  of  such  a  grant  where  there         '  Bla.  Com.  443 ;  Bouv.  Law  Diet.  302. 
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on  the  State  (though  not  on  the  grantees,  because  they  can  at 
any  time  surrender  it)^  as  a  contract,  by  acceptance  on  the 
part  of  the  corporation ;  for,  by  that  acceptance,  certain 
onerous  duties  and  responsibilities  are  entailed  upon  the 
donees  of  the  corporate  power.*  This  theory  places  corporate 
charters,  after  acceptance,  on  the  same  footing  as  other  executed 
contracts,  to  the  extent  that  they  are  binding  upon  one  of  the 
parties,  irrespective  of  the  question  whether  any  direat  benefit 
has  been  received  by  such  party.  The  acceptance  of  the  charter 
does  not  depend  for  its  effect,  as  a  necessary  element  to  the 
binding  force  of  the  contract,  upon  any  formal  official  act  of  the 
governing  body  of  the  corporation.  The  fact  that  the  company 
is  organized  and  proceeds  to  the  execution  of  the  avowed  pur- 
poses of  its  organization,  pursuant  to  the  authority  granted,  will 
be  regarded  as  sn&Gientindicia  of  such  acceptance.'  The  inter- 
est which  the  general  public  has  in  the  establishment  of  roads, 
bridges,  institutions  of  learning,  or  other  works  of  general 
utility,  although  not  sufficiently  direct  to  warrant  interference 
with  their  internal  affairs,  as  though  they  were  public  corpo- 
rations, will  serve  as  an  explanation  of  the  motives  by  which 
the  legislature  is  influenced  in  granting  corporate  charters 
for  such  purposes.  According  to  the  theory  under  considera- 
tion, which  continually  struggles  for  a  rational  foundation, 
their  general  utility  is  regarded,  in  a  sense,  as  the  considera- 
tion of  their  charters.  That  this  theory  is  not  destitute  of 
plausability,  when  applied  to  charters  granted  upon  conditions 
which  the  grantees  undertake  to  perform,  would  appear  from 
such  expressions  as  these :  "  That  charter  not  only  requires  of 
the  Washington  Bridge  Company  to  erect  and  keep  in  constant 
repair  a  costly  structure,  but  also  to  remove  obstructions  in 

the  river In  return  for  all  this,  as  a  fair  equivalent, 

the  right  to  receive  stipulated  tolls  was  conferred.  There  is  no 

>  Post,  §  122. 

•  Washington  Bridge  Oo.  v.  State,  J.  (Md.)  364,417 ;  Visitors  &c.  of  St. 

18  Conn.  53;  Supervisors  v.  Arrighi,  John's  College  v.  State,  15  Md.  330; 

54  Miss.  668;  Nichols  ii.  Bertram,   3  State  «;.  "Dawson,  22  Ind.  272;  Hj'de 

Pick.  (Mass.)  342.  v.  Doe,  4  Sawy.  lU.  S.)  133;   ante, 

»  Eegents  &c.  v.  Williams,  9  Gill  &  §§  60,  61. 
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principle  of  constitutional  law  or  of  morals  which  can  justify 
the  exaction  of  other  duties  or  the  imposition  of  further  bur- 
dens, without  a  further  equivalent  provided."^ 

§  5389.  Obligation  Impaired  by  Imposition  of  Kew  Con- 
ditions.—  According  to  the  rule  laid  down  in  the  Dart- 
mouth College  case,  and  followed  in  subsequent  cases,"  the 
application  of  the  constitutional  inhibition  of  laws  impairing 
the  obligation  of  contracts,  is  not  confined  to  cases  where  there 
has  been  a  direct  attempt  to  wrest  from  the  corporation  its 
property,  or  to  deprive  it  of  all  power  to  exercise  its  corporate 
functions.  If,  under  the  guise  of  statutory  regulation,  the 
legislature  seeks  to  impose  new  conditions  upon  the  exercise  of 
corporate  powers,  the  act  of  impairment  will  be  none  the  less 
complete  because  of  the  limits  upon  its  extent.  Thus,  where 
an  incorporated  bridge  company  was  required  by  the  legisla- 
ture to  maintain  a  draw  of  certain  dimensions  in  order  to 
admit  of  the  free  and  easy  passage  of  vessels,  —  this  was  held  to 
be  an  unwarranted  imposition  of  a  new  burden  upon  the  cor- 
poration, against  which  it  was  protected  by  the  constitutional 
provision  under  consideration.'  So,  also,  where  a  bank  was 
chartered  under  a  law  that  did  not  make  the  continuance  of 
its  business  conditional  upon  its  paying  specie  on  demand, 
the  subsequent  imposition  by  the  legislature  of  this  condition, 
and  rendering  the  charter  subject  to  forfeiture  for  failure  to 
comply  with  it,  was  held  to  be  in  contravention  of  this  pro- 
vision of  the  constitution.* 

§  5390.  Such  Conditions  to  be  Interpreted  by  tbe  Courts 

and  not  by  the  Legrislature.  —  When  we  come  to  consider  the 
right  which  the  legislature  undoubtedly  has  to  exercise  a 
certain  control  over  corporations,  in  the  exercise  of  the  police 
power  of  the  State,  we  shall  sse  that  certain  duties  may  be  de- 


^  Washington  Bridge  Co.  v.  State,  18  Conn.  53,  64,  opinion  by  Church,  J. 
'  Ante,  §  5385.  *  State    v.  Tombeckbee  Bank,    2 

'  Washington  Bridge  Co.  i;.  State,      Stew.    (Ala.)   30;    Com.  v.  Bank  of 
18  Conn.  53.  United  States,  2  Ashm.  (Pa.)  349. 
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,  inanded  of  them  bej^ond  what  is  required  by  their  charters.^ 
Of  this  class  of  new  duties  is  that  of  maintaining  draws  in 
bridges  over  navigable  streams  for  the  accommodation  of  ves- 
sels. The  imposition  of  such  a  duty  was  regarded  in  one 
instance  as  an  illegal  exercise  of  power  over  a  chartered  cor- 
poration.'' But  in  that  case  the  legislative  act  undertook,  not 
only  to  provide  that  a  draw  should  be  constructed  and  main- 
tained, but  that  such  draw  should  be  of  prescribed  dimensions 
and  completed  within  a  given  time;  whereas  the  charter  pro- 
vided for  a  draw  of  inferior  size.  The  obnoxious  statute  also 
provided  for  the  forfeiture  of  the  charter  as  the  penalty  of 
disobedience.  It  is  impossible  to  form  an  accurate  opinion 
of  what  would  have  been  the  judgment  of  the  court,  if  the 
statute  had  gone  only  to  the  length  of  providing,  in  general 
terms,  that  such  a  draw  should  be  constructed  as  would  admit 
the  free  passage  of  vessels,  and  had  left  to  judicial  inquiry  the 
question  whether  or  not  the  statute  was  properly  complied 
with,  —  holding  the  company  liable  for  damages  occurring 
through  the  absence  of  such  draw.  These  questions  were 
merely  mentioned  in  the  opinion,  for  their  solution  was 
deemed  unnecessary  to  the  decision  of  the  case.  When,  how- 
ever, the  condition  is  legally  imposed  upon  a  bridge  corpora- 
tion to  erect  suitable  draws  for  the  passage  of  vessels,  it  is  not 
competent  for  the  legislature  to  determine  what  is  a  sufficient 
compliance  with  the  requirement.  Where  the  charter  required 
a  bridge  company  to  erect  "  suitable  draws  which  should  be  at 
least  thirty  feet  wide,"  it  was  decided  that  the  corporation  was 
not  subject  to  indictment  for  maintaining  a  nuisance,  because 
it  failed  to  comply  with  a  subsequent  statute  requiring  a  draw 
sixty  feet  wide.  Nevertheless,  the  word  "  suitable"  was  held, 
by  implication,  to  impose  upon  the  corporation  the  duty  of 
maintaining  a  draw  of  sufficient  width  to  serve  the  purpose, 
regardless  of  what  circumstances  might  require  from  time  to 
time.  The  word  was  held  not  to  be  limited  in  its  application 
to  the  conditions  of  the  stream  and  of  the  traffic  carried  on  by 
water  at  the  time  the  bridge  was  constructed.     It  was  not  for 

1  Pose,  §  5470,  et  seg.  "  Washington  Bridge  Oo.  v.  State,  18  Gonn.  53. 
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the  State,  by  its  legislature,  to  say  what  should  be  considered 
a  compliance  with  the  terms  of  the  charter;  neither  could 
the  corporation  exonerate  itself  by  a  perfunctory  compliance 
therewith,  in  erecting  a  draw  of  the  minimum  width  therein 
prescribed.  The  draw  should  be  "suitable";  and  whether  it 
was  so  or  not,  was  a  question  to  be  adjusted  and  settled  in  the 
regular  judicial  tribunals,  where  questions  of  law  and  fact  are 
adjudicated  on  fixed  and  establislied  principles,  and  according 
to  the  forms  and  usages  best  adapted  to  secure  the  impartial 
administration  of  justice.* 

§  5391.    Bights    Secured    hj    Charter   not    Higher   than 
Those  Arising'    in   Contract  between  Ifatural   Persons. —  It 

is  not  to  be  understood  that  the  charter  of  a  corporation  con- 
fers any  more  sacred  rights  of  property  than  those  enjoyed 
by  individuals.^  The  charter  is  theoretically  like  any  other 
contract,  with  respect  to  its  dissolution  by  the  mutual  consent 
of  the  contracting  parties.  So,  it  may  be  altered  by  the  leg- 
islature, with  the  assent  of  the  corporation,  and  that  assent  is 
to  be  ascertained  as  other  facts;*  but  where  it  is  against  the 
interest  of  the  corporation,  it  will  not  be  inferred  from  mere 
silence.*  But  where  a  new  charter,  or  an  amendment  to  an 
old  one  which  confers  certain  advantages,  is  accepted,  this 
amounts  to  an  unequivocal  renunciation  of  all  the  advantages 
and  immunities  contained  in  the  original  charter  which  are 
not  continued  by  the  amended  one.  It  also  binds  the  corpora- 
tion to  all  the  conditions  embodied  in  the  amendment.  It 
cannot  accept  the  advantages  conferred  by  the  new  statute 
without  subjecting  itself  to  all  the  added  burdens.^  So,  the 
powers  with  which  the  corporation  is  clothed  may  be  taken 
away  for  dereliction  of  duty;  and  a  statute  providing  for  a 
judicial  inquiry  into   alleged   acts  by  which   charter  rights 

'  Com.  V.  New  Bedford  Bridge  Co.,  »  Ante,  §§  60,  61,  87,  97. 

2  Gray  (Mass.),  339.  *  Norris  v.  Trustees  &c.,  7  Gill  &  J. 

"  Thus,  corporate  franchises,  like  (Md.)  7. 
other  private  property,  are  subject  to  '  Ehrenzeller  v.  Union  Canal  Co., 

the  right  of    eminent  domain:   Post,  1  Rawle  (Pa.),  181;  Monongahela  &c. 

§  5615,  et  seq.  Co.  v.  Coon,  6  Watts  &  S.  (Pa.)  101. 
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would  be  forfeited,  would,  in  its  application  to  corporations 
existing  under  previously  granted  charters,  contravene  no 
constitutional  right.*  The  purpose  of  the  legislature,  iu 
creating  corporations,  is  to  endow  them,  as  nearly  as  may  be, 
with  the  rights  of  natural  persons,  not  to  clothe  them  with 
special  immunities,  such  as  could  not  be  intrusted  to  individ- 
uals. A  railroad  corporation,  by  its  charter,  was  authorized 
to  construct  its  own  road.  Nevertheless,  when  a  law  was 
passed  which  required  every  railroad  company  in  the  State  to 
demand  of  contractors  sufficient  security  for  the  payment  of 
all  labor  performed  on  the  roads,  and,  in  order  to  further  the 
same  object,  rendered  such  corporations  liable  to  day -laborers 
employed  in  the  construction  of  their  roads,  for  labor  actually 
performed,  the  enactment  was  held  not  to  contravene  any  con- 
stitutional provision.^ 

§  5392.  Ijegislatare  may  Provide  for  Winding  up  In- 
solvent Corporations.  —  Laws  providing  for  the  distribution 
of  the  estates  of  insolvent  corporations  are  justified  upon  the 
same  ground  as  statutes  for  the  distribution  of  the  estates  of 
decedents,  and  cannot  be  objected  to  upon  the  ground  that 
they  work  a  dissolution  of  existing  corporations,  and  therefore 
impair  the  obligation  of  the  contracts  subsisting  in  their 
charters.'  Hence,  although  the  charter  of  a  corporation  re- 
serves to  the  legislature  no  power  to  alter  or  modify  its  pro- 
visions, it  nevertheless  can  confer  upon  the  judicial  officers 
of  the  State  the  power  to  sell  its  property  upon  the  application 
of  its  creditors,  and  direct  a  pro  rata  division  of  the  proceeds 
among  them,  without  impairing  any  contract  rights  subsist- 
ing in  its  charter.* 

§  5393.  Bights  not  Expressed,  but  Implied  in  Charters, 
Protected    as    Contracts.  —  Corporations    derive    from    the 

'  President  &c.  v.  State.  19  Md.  121  Mass.  510;  Peters  ti.  St.  Louis  &c. 
239;  post,  ch.  152.  R.  Co.,  23  Mo.  107. 

'  Branin  v.  Connecticut  &c.  E.  Co.,  '  Walker  v.  Crain,  17  Barb.  (N.  Y.) 

31  Vt.  214 ;  Hart  v.  Boston  &c.  E.  Co, ,      119 ;  Re  Reciprocity  Bank,  22  N.  Y.  9. 
*  Louisville  &c.  E.  Co.  v.  Ballard,  2  Met.  (Ky.)  165. 
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legislature  not  only  those  rights  which  are  expressly  granted 
in  their  charters  or  governing  statutes,  but  also  those  which 
arise  by  necessary  implication,  —  that  is  to  say,  those  which, 
though  not  expressed  in  words,  are  necessary  to  enable  the 
grantees  to  enjoy  the  rights  which  are  expressly  granted. 
Kights  which  are  granted  by  necessary  implication  are  pro- 
tected by  the  constitutional  provision  under  consideration, 
equally  with  those  which  are  granted  in  express  language. 
This  statement  may  be  illustrated  by  a  case  where  the  charier 
of  a  bank  authorized  it  to  receive  and  own  goods,  chattels, 
and  effects  of  all  kinds,  and  to  dispose  of  the  same  for  the 
good  of  the  bank.  Nothing  was  expressly  said  in  the  charter 
about  its  right  to  transfer,  by  indorsement,  notes,  etc.  Subse- 
quently to  the  granting  of  the  charter,  a  statute  was  enacted 
containing  the  following  provision:  "It  shall  not  be  lawful 
for  any  bank  in  the  State  to  transfer,  by  indorsement  or 
otherwise,  any  note,  bill  receivable,"  etc.  The  right  to  trans- 
fer negotiable  paper  in  the  usual  way  was  held  to  arise  by 
necessary  implication,  if  not  expressly,  from  the  unquestioned 
grant  of  rights  with  respect  to  property;  and  this  right,  being 
secured  by  charter,  could  not  be  impaired  by  a  subsequent 
statute.* 

§  5394.  Such  as  tlie  Kight  of  a  Railroad  Company  to  Aid 
Subscribed  by  Counties,  etc.  —  The  principle  of  the  preceding 
section  may  be  further  illustrated  by  a  class  of  holdings  of 
doubtful  propriety,  where  a  State  had,  in  granting  charters  to 
certain  railroad  companies,  provided  therein  that  the  counties 
through  which  the  companies  should  extend  their  roads  might 
aid  the  building  of  the  roads,  by  subscribing  to  the  stock  of 
such  companies  and  paying  their  subscriptions  in  county 
bonds.  It  was  held  that  this  was  something  more  than  a  mere 
enabling  act  in  respect  of  the  counties,  but  that  it  created,  by 
necessary  implication,  an  inviolable  right  on  the  part  of  the 
corporations,  when  organized  under  their  charters,  to  have  the 
aid  subscribed,  provided  the  counties  should  be  willing  to 

'  Planters'  Bank  v.  Sharp,  6  How.  How.  (U.  S.)  332;  reversing  Payne  v. 
(U.   S.)  301;    Baldwin   v.  Payne,  6     Baldwin,  3  Smedes  &  M.  (Miss.)  661. 
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grant  it;  so  that  a  subsequent  constitutional  provision,  re- 
straining or  qualifying  this  power  conferred  upon  the  counties, 
was  void.  Thus,  the  charter  of  a  railroad  company  granted 
by  the  Legislature  of  Missouri,  contained  this  provision:  "  It 
shall  be  lawful  for  the  county  court  of  any  county  in  which 
any  part  of  the  route  of  the  said  railroad  or  its  branches  may 
be,  or  any  county  adjacent  thereto,  to  subscribe  to  the  stock  of 
the  company,"  etc.^  Nothing  was  contained  in  the  charter 
requiring,  as  a  prerequisite  to  the  exercise  of  the  authority 
granted,  that  the  discretion  of  the  county  courts  in  making  such 
subscriptions  should  be  controlled  by  the  will  of  the  people  of 
the  counties.  No  popular  vote  was  required,  either  by  the  con- 
stitution then  in  force,  the  general  law,  or  the  provision  of  the 
charter.  Subsequently,  in  1865,  a  constitution  was  adopted,  by 
which  counties  were  expressly  forbidden  to  subscribe  to  the 
stock  of  corporations,  without  an  approving  vote  of  two-thirds 
of  the  qualified  voters  of  the  county.^  It  will  be  noticed  that  the 
authority  granted  was  to  the  counties.  There  was  no  express 
right  of  the  corporation  to  receive  these  subscriptions.  In  a 
contest  by  the  counties,  claiming  this  authority  as  a  right  of 
which  it  could  not  be  deprived  by  subsequent  legislation,  it 
would  probably  have  been  decided  that  the  power  previously 
granted  was  no  surrender  by  the  State  of  its  legitimate  control 
over  the  counties,  which  are  mere  subordinate  agencies  of  the 
State  government,  and  which  have  no  rights  which  elude  the 
authority  of  the  State.  But  the  right  to  have  these  subscrip- 
tions was  urged  on  behalf  of  certain  railroad  companies,  organ- 
ized under  charters  containing  the  same  and  similar  provi- 
sions to  that  quoted  above,  and  it  was  uniformly  held  that  the 
authority  with  which  the  county  courts  were  clothed  was 
granted /or  the  benefit  of  the  railroad  corporations,  and  entered 
into  the  contracts  subsisting  in  their  charters,  the  obligation  of 
which  would  be  impaired  by  subjecting  them  to  the  condition 
imposed  by  the  constitution  and  statutes  passed  in  pursuance 
thereof.'    The  theory  of  these  cases  is,  that  even  where  it  is 

'  SeBs.  Acts  Mo.  1856, 1857,  p.  166.  '  State  v.  Macon  County  Court,  41 

^  Const.  Mo.,  art.  XI.,  §  14.  Mo.  453;  State  v.  Greene  County,  54 
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not  SO  expressed,  the  provision  in  the  charter  of  a  railroad 
company,  authorizing  the  county  courts  to  subscribe  to  its 
.stock,  becomes,  when  the  charter  is  accepted  by  the  company, 
a  contract  between  the  State  and  the  company,  of  precisely  the 
same  import  as  though  the  charter  had  declared  in  express 
language  that  the  company  might  receive  such  subscriptions. 
"Where,  however,  a  statute  authorized  the  loan  of  credit  of  a 
town  in  aid  of  a  railroad  corporation,  but  such  statute  was  not 
a  charter,  it  was  held  that,  even  after  regular  proceedings  for 
the  purpose  of  carrying  it  into  effect  had  been  completed,  a 
constitutional  amendment  prohibiting  such  loans  of  credit 
would  interpose  an  insuperable  barrier  to  carrying  out  the 
proposed  loan.  The  fact  that  it  had  been  approved  by  a  vote 
of  the  taxable  inhabitants,  as  provided  by  the  statute  by  which 
it  was  authorized,  would  not  save  it  from  the  effect  of  the 
constitutional  prohibition.^  In  one  of  these  cases  it  is  said 
that  if  there  had  been  a  valid  agreement  between  the  town 
and  corporation  that  the  subscription  should  be  made  on 
compliance  by  the  latter  with  certain  prescribed  conditions, 
the  right  to  the  loan  might  have  been  saved  from  the  retroac- 
tive operation  of  the  constitutional  amendment;  but  there  was 
no  such  contract  nor  any  authority  to  make  it,  until  after  the 
conditions  had  been  fully  complied  with.^  The  same  could 
have  been  said  with  equal  truth  of  the  Missouri  statutes;  but 
they  were  charters,  and  were  treated  as  contracts  between  the 
State  and  the  railroad  companies. 

§  5395.  Validity  of  General  Law  Withdrawing  from  Cor- 
porations the  Klg-ht  to  Take  by  Devise.  —  Closely  similar  in 
principle  to  the  cases  last  cited  is  a  holding  in  the  State  of  New 
York  to  the  effect  that,  where  religious  corporations  had  been 

Mo.    540;    Smith  v.    Clark  County,  (U.    S.)    163;    Foster    v.    Callaway 

64  Mo.  58;  Kansas  City  &c.  E.  Co.  v.  County,  3  Dill.  (U.  S.)  200. 
Alderman,  47  Mo.  349;  State  v.  Saline  ^  People  v.  Trustees,  70  N.  Y.  28; 

County   Court,  51   Mo.   350 ;  s.  c.  11  Buffalo  &c.  R.  Co.  v.  Weeks,  69  N.  Y. 

Am.    Eep.    454;     State    v.    Sullivan  491. 

County  Court,  51  Mo.  522;  State  v.  '  Buffalo   &c.    R.  Co.  v.  Weeks, 

Callaway  County  Court,  51  Mo.  395 ;  gupra. 
Nicholay  v.  St.  Clair  County,  3  Dill. 
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created  with  the  power  to  take  land  by  devise,  which  power  was 
also  in  harmony  with  the  general  law  of  the  State  existing  at 
the  time,  it  was  nevertheless  competent  for  the  legislature  to 
enact  a  statute  prohibiting  such  societies  from  acquiring  prop- 
erty in  that  manner;  and  that  such  a  statute  would  operate  as 
a  restriction  upon  all  testators  living  at  or  subsequently  to  its 
enactment,  so  as  to  render  invalid  any  devise  which  might 
thereafter  be  made  to  corporations  existing  under  previous 
charters  which  conferred  the  power  so  to  acquire  land.  The 
statute  was  regarded,  not  as  an  alteration  of  the  charters  of 
such  corporations,  but  as  a  legitimate  change  in  the  municipal 
law,  by  which  corporations,  as  well  as  individuals,  might  be 
incidentally  affected.^ 

§  5396.  Validity  of  Enablingr  Acts.  —  The  principle  under 
consideration  does  not  operate  to  restrain  the  legislature, 
which  has  granted  a  charter  to  a  corporation,  from  amending 
the  charter,  by  enlarging  the  powers  of  the  corporation,  —  though 
such  an  amendment  to  a  charter,  authorizing  the  embarking 
of  the  funds  originally  provided  for,  in  a  larger  enterprise, 
might  well  be  held  to  operate  as  a  change  of  the  contract  sub- 
sisting among  the  original  associates,  so  as  to  release  those 
who  should  dissent  from  it,  from  the  obligations  of  their  sub- 
scriptions to  the  shares  of  the  company.^  Dealing  with  the 
question  with  reference  to  the  provisions  of  State  constitu- 
tions against  impairing  vested  rights,  as  well  as  with  reference 
to  the  provision  of  the  Federal  constitution  under  consider- 
ation,—  it  may  be  concluded  that  the  legislature  may  give 
additional  powers  to  corporations,"  —  as  by  authorizing  a  mu- 
nicipal corporation  to  subscribe  aid  to  a  plank-road  company,* 
or  by  enlarging  the  time  within  which  a  previously  chartered 
railroad  company  may  commence  and  complete  its  work^  or  by 
conferring  upon  a  religious  corporation  the  power  to  sell,  for  its 
own  benefit,  its  real  estate,  although  its  charter  forbids  such 

'  Ayres   v.  Methodist  Church,  3  •  Gifford  v.  New  Jersey  E.  Co.,  10 

Sandf.  (N.  Y.)  351.  N.  J,  Eq.  171. 

'  Ante,  §  67,  et  leq.  ♦  Wetumpka  v.  Winter,  29  Ala.  651. 

'  Taggart  v.  Weatern  &c.  E.  Co.,  24  Md.  563;  «,  c.  89  Am.  Dec,  760. 
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alienation.'  And  where  the  legislature  has  conferred  en- 
larged powers  upon  the  managers  of  a  corporation,  with  the 
assent  of  a  majority  of  the  stockholders,  a  single  stockholder 
cannot,  it  has  been  held,  hj  withholding  his  assent,  hinder 
the  execution  of  such  powers.*  But  the  legislature  cannot 
pass  enabling  acts  which  operate  to  interfere  with  rights 
already  vested,  where  the  constitution  of  the  State  contains 
the  usual  provision  inhibiting  legislation  interfering  with 
vested  rights.  For  instance,  if  a  legacy  has  been  made  to  a 
body,  which,  by  reason  of  not  being  incorporated,  has  no 
power  to  take  it,  the  legislature  cannot  thereafter,  by  confer- 
ring upon  such  body  the  power  to  take  a  legacy,  vest  in  it  the 
particular  legacy;  because  the  legacy  having  been  void  when 
made,  the  property  became  vested  in  the  next  of  kin.' 

§  5397.  Provision  in  SaiLk  Charter  that  its  Circnlatin^ 
Kotes  sliall  l>e  Ije^al  Tender.  —  A  State  legislature  has  no 
power  to  make  money,  other  than  gold  and  silver  coin,  a  legal 
tender  for  the  payment  of  private  debts,*  but  it  may  bind  itself 
to  accept  paper  money  or  currency  in  satisfaction  of  debts  due 
itself;  and  where,  in  pursuance  of  this  power,  a  bank  is  char- 
tered with  power  to  issue  bills  which  shall  be  received  in 
payment  of  debts  due  the  State,  the  obligation,  both  of  the 
contract  embodied  in  the  charter  and  that  created  by  the  issue 
of  the  circulating  notes,  will  be  impaired  by  any  subsequent 
statute  which  deprives  the  holder  of  the  right  to  make  pay- 
ment, in  such  biUs,  of  taxes  or  other  debts  due  the  State.*  This 
quality,  attaching  to  the  circulating  notes  of  a  chartered  bank, 
cannot  be  taken  away  by  a  constitutional  amendment."  Such 
provisions  attach  to  the  bills  themselves,  and  follow  them  into 
whose  hands  soever  they  may  thereafter  come.  And  the  fact 
that  they  came  into  the  possession  of  the  holder,  subsequently 

^  Burton's  Appeal,  57  Pa.  St.  213,  or  repeal  charter  has  heen  reserved : 

"  Cnrry  v.  Scott,  54  Pa.  St.  270.  Joelyn  v.  Pacific  Mail  Steamship  Co., 

»  State   V.  Warren.   28  Md.   338;  12  Abb.  Pr.  (s.  s.)  (>".  Y.)  329. 

pott,  §  5801.    Validity  of  a  statute  an-  •  Const.  U.  S.,  art.  1,  §  10. 

thorizii^  a  company  to  reduce  its  cap-  '  Furman  v.  Mchol,  8  WalL  (U,  S.) 

Hal  on  consent  of  a  certain  majority  44. 

of  stockholders,  where  right  to  amend  °  Keith  v.  Clark,  97  V.  S.  454. 
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to  the  passage  of  the  law  repealing  the  act  by  which  they  were 
made  receivable  by  the  State,  would  not  affect  his  rights.* 
Such  a  provision,  however,  would  not  bind  the  State  with  re- 
spect to  debts  not  really,  but  only  nominally,  due  to  the  State. 
Therefore,  where  the  State  was  trustee  of  a  fund,  to  which 
payments  were  due  in  coin,  it  was  held  that  bank  bills  re- 
ceivable for  debts  due  the  State  would  not  satisfy  the  demand, 
although  the  State  was  largely  interested  in  the  corporation 
of  which  it  was  trustee.^  So  if,  in  the  organization  of  a 
banking  corporation,  the  State  assumes  any  responsibility  for 
the  redemption  of  its  circulation,  this  is  a  contract  by  which 
it  will  be  bound.*  And  the  withdrawal  of  funds,  pledged  by 
the  State  for  that  purpose,  is  not  only  an  impairment  of  the 
obligation  of  the  State's  contract,  entered  into  by  the  charter, 
but,  even  where  the  State  is  a  member  of  the  corporation, 
impairs  the  private  contract  between  the  corporation  and  the 
bill-holder.* 

§  5398.  Grants  of  Exclusive  PrivUeges  cannot  be  Im- 
paired without  Compensation.  —  There  is  nothing  in  the 
constitution  of  the  United  States  which  imposes  upon  the 
legislatures  of  the  States  any  restraint  against  granting  monop- 
olies and  exclusive  privileges;  and  whether  such  a  grant  is 
valid  will  depend  upon  the  interpretation  put  by  the  highest 
court  of  the  State  making  the  grant,  upon  its  own  constitution. 
The  Supreme  Court  of  Errors  of  Connecticut  have  held  that 
a  grant  by  the  legislature  of  that  State,  of  the  exclusive 
privilege  of  building  and  operating  a  toll-bridge  or  a  railroad, 
within  certain  prescribed  limits,  does  not  constitute  a  monopoly, 
in  the  odious  sense  of  that  term;  but  that  such  a  grant  is, 
when  accepted  by  the  corporation,  in  a  nature  of  a  contract,  the 
obligation  of  which  cannot  be  impaired  by  granting  the  same 

1  Woodruff  V.  Trapnall,  10  How.  *  State  v.  Bank  of  State,  1  S.  C.  63, 
(U.S.)  190.  Conim, GranitevilleMan.  76;  Bank  of  United  States  «.  Plant- 
Co.  V.  Eoper,  15  Eich.  L.  (S.  O.)  138.  ers'   Bank,   9  Wheat.   (U.   S.)    904  ; 

*  Paup  j;.  Drew,  10  How.  (U.  S.)  218.  Eank  of  Commonwealth  v.  Wister,  2 

3  Curran  t.  State,  15  How.  (U.  S.)  Pet.  (U.  S.)  318. 
304. 
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privilege  to  others.*  The  obligation  of  the  contract  is  that  the 
State  will  not  authorize  a  similar  structure  within  the  pre- 
scribed limits.''  The  grant  of  exclusive  ferry  privileges  is  of 
this  character,  and,  between  the  points  designated  in  the 
grant,  cannot  be  infringed  by  the  grant  of  a  similar  franchise 
to  a  rival  corporation.'  If  such  a  grant  is  made  in  express 
terms,  by  the  legislature  of  a  State,  to  a  corporation  or  an  in- 
dividual, and  is  valid  under  the  constitution  of  the  State,  and 
the  grant  has  been  accepted  by  the  grantees,  it  then  becomes 
a  contract  between  the  State  and  the  grantees,  which  cannot  be 
impaired,  by  conferring  a  like  franchise  upon  another  corpo- 
ration or  person,  without  making  compensation  for  the  im- 
pairment or  destruction  of  the  franchise  previously  granted;* 
though,  as  elsewhere  seen,  the  privilege  first  granted  maj'  be 
appropriated  for  public  use  in  the  exercise  of  the  right  of 
eminent  domain.^ 

§  5399.  Grant  of  Franchises  does  not  Prevent  Grant  of 
Similar  Franchises  to  Another  Corporation,  unless  Fxclu- 
sive.  —  The  legislature  does  not,  by  granting  franchises  to  a 
corporation,  engage  itself  to  protect  the  grantee  from  further 

'  Enfield  Toll-Bridge  Co.  «.  Hart-  42Am.Dec.716;  Citizens'WaterCo.  v. 

ford  &c.  K.  Co,  17  Conn.,  40;  «.  c.  42  Bridgeport  Hydraulic  Co.,  55  Conn.  1. 

Am.  Dec.  716.  See  also  Raritan  &c.  R.  Co.  v.  Delaware 

'Bridge  Proprietors   v,  Hoboken  &c.CanalCo.,  18N.  J.  Eq.  546;  Tyack 

Co.,  1  Wall.  (U.   S.)  116;  Bingham-  v.  Bramley,  1  Barb.  Ch.  (N.  Y.)  519; 

ton  Bridge  Case,  3  Wall.  (TJ.  S.)  51.  modifying  s.  c.  4  Edw.  Ch.   (N.  Y.) 

See  also  Des  Moines  Street  R.    Co.  258 ;  St.  Tamany  Water  Works  Co.  v. 

V.  Des  Moines  Broad  Gauge  Street  R.  New  Orleans  Water  Works  Co.,  120 

Co.,  73  Iowa,  513.  U.   S.    64;    affirming    New    Orleans 

'  Costarj;.  Brush,  25  Wend.  (N.Y.)  Water   Works    Co.    v.    St.    Tamany 

628.  Water  Works  Co.,  14  Fed.  Rep.  194; 

*  Bridge  Proprietors    v.  Hoboken  Aberdeen    Corp.     v.    Sanderson,    8 

Co.,  1  Wall.  (U.  S.)  116;  Binghamton  Smedes  &  M.  (Miss.)  663;   Aberdeen 

Bridge  Case,  8  Wall.  (U.  S.)  51;  State  Female    Academy    v.    Aberdeen,    13 

V.  Noyes,47  Me  189,  208;  New  Orleans  Smedes  &  M.  (Miss.)  645;  Townsend 

Gas.  Co.  V.  Louisiana  Light  Co.,  115  v.  Blewett,  5  How.  (Miss.)  503;  Ben- 

V.  S.  650;  Louisville  Gas  Co.  v.  Citi-  son  v.  New  York,  10  Barb.   (N.  Y.) 

zens'  Gas  Co.,  115  U.  S.  683;  Piscata-  223;   California  Tel.  Co.  v.  Alta  Tel. 

qua  Bridget).  New  Hampshire  Bridge,  Co.,  22  Cal.  398;    Oostar  v.  Brush,  25 

7  N.  H.  35;  Enfield  Toll-Bridge  Co.  v.  Wend.  (N.  Y.)  628. 

Hartford  &c.  R.  Co.,  17  Conn.  40;  t.  c.  °  Post,  §  5616,  et  seq. 
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competition,  by  refraining  from  granting  similar  franchises 
to  other  corporations.  It  is  an  application  of  a  principle 
elsewhere  discussed/  that  the  grants  of  franchises  to  corpo- 
rations, or  to  individuals  intending  to  become  incorporate, 
are  strictly  construed  against  the  grantee,  to  say  that,  unless 
the  statute,  by  express  terms,  makes  the  grant  exclusive,  it 
will  not  be  so  held  by  the  judicial  courts;  especially  in  view 
of  another  principle,  which  is  that  grants  of  monopolies  and 
other  exclusive  privileges,  being  contrary  to  common  right, 
are  not  favored,  and  cannot  be  created  by  judicial  construc- 
tion. Since  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  leading  case  of  Charles  River  Bridge  v.  Warren 
Bridge,^  it  has  been  the  settled  American  doctrine  that,  where 
the  legislature  grants  a  franchise  to  a  corporation,  without 
making  the  grant  exclusive  in  express  terms,  it  may  grant  a 
similar  franchise  to  a  subsequent  corporation  or  person,  with- 
out impairing  the  obligation  of  the  contract  created  by  the 
first  grant  and  its  acceptance,  although  the  second  grant  does 
not  provide  compensation  to  the  first  grantee.  Compensation 
need  not  be  made,  for  the  property  of  the  first  grantee  is  not 
taken.'    The  question  involved  in  that  celebrated  case  was 


'  Ante,  §  5346,  et  seg.;  post,  §  5659.  wego  Falls  Bridge  Co.  v.  Fish,  1  Barb. 

'  11  Pet.  (U.S.)  420.  Oh.  (N.  Y.)  547 ;  Troy  &c.  R.  v.  North- 

'  Dyer  v.  Tuskaloosa  Bridge  Co.,  2  ern  Tump.  Co.,  16  Barb.  (N.  Y.)  100 ; 

Port.  (Ala.)  296 ;  s.  c.  27  Am.  Dec.  655 ;  New  York  &c.  E.  Co.  v.  Forty-second 

Salem  &c.  Turnp.  Co.  v.  Lyme,   18  Street  &c.  E.,  50  Barb.  (N.  Y.)  285, 

Conn.  451 ;  Illinois  &c.  Canal  v.  CM-  309;  s.  c.  26  How.  Pr.  (N.  Y.)  68;  32 

cago  &c.  E.,   14  111.   314;    East  St.  How.  Pr.  (N.  Y.)  481;  White  Elver 

Louis  &c.  E.  Co. «.  East  St.  Louis  Un-  Turnp.  Co.  v.  Vermont  Central  E., 

ion  E.  Co.,  108  111.  265;  Bush  v.  Peru  21  Vt.  590,  594;  Tuckahoe  Canal  Co. 

Bridge  Co.,  3  Ind.  21 ;  Newcastle  &c,  v.  Tuckahoe &c.  E.  Co.,  11  Leigh  (Va.), 

E.  Co.  V.  Peru  &c.  E.  Co.,  3  Ind.  464;  42;  s.  c.  36  Am.  Dec.  374;  Hopkins  v. 

Lafayette  Plank-road  Co.  v.  New  Al-  Great  Northern  E.  Co.,  2  Q.  B.  Div. 

bany  &c.  E.  Co.,  13  Ind.  90;  t.  c.  74  224;    overruling    Eeg.    v.  Cambrian 

Am.  Dec.  246;  Eichmond  &c.  Turnp.  E.  Co.,  L.  E.  6  Q.  B.  422.    Compare 

Eoad  Co.  V.  Eogers,  1  Duvall  (Ky.),  Enfield  Toll-Bridge  Co.  v.  Connecti- 

135;   Piatt  v.  Covington  &c.  Bridge  cut  Eiver  Co.,  7  Conn.  28;  Stein  v. 

Co.,  8  Bush   (Ky.),   31;    Piscataqua  Bienville  "Water  Co.,   34  Fed.   Eep. 

Bridge  v.  New  Hampshire  Bridge,  7  145;  Turnpike  Co.  v.  State,  3  Wall. 

N.  H.  35;  Mohawk  Bridge  Co.  v.  Utica  (U.  S.)  210;  Shorter  v.  Smith,  9  Ga. 

&c.  E.  Co.,  6  Paige  (N.  Y.),  554;  Os-  617;   Collins  v.  Sherman,  31   Miss. 
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whetlier,  where  the  legislature  has  granted  to  one  corporation 
the  franchise  of  maintaining  a  toll-bridge  across  a  river,  and 
has  not,  in  express  language,  declared  that  such  franchise 
should  be  exclusive,  and  the  franchise  has  been  accepted  and 
the  toll-bridge  built,  —  the  legislature  can  make  to  another 
corporation  a  grant  of  the  franchise  of  maintaining  another 
bridge  across  the  same  stream  near  the  first,  the  maintenance 
of  which  will  have  the  necessary  effect  of  diminishing  the 
revenues  accruing  to  the  owners  of  the  former.  When  the 
new  bridge  was  constructed,  it  was  found  not  to  interfere  with 
the  use  of  its  rival,  nor  to  infringe  its  privileges,  otherwise 
than  by  diverting  travel,  and  consequently  depriving  it  of  a 
portion  of  its  revenue.  There  was  a  conflict  of  opinion 
among  the  judges,  both  of  the  State  and  Federal  courts,  where 
the  case  was  successively  heard,  as  to  whether  the  elder  char- 
ter was  so  far  exclusive  that  the  rights  of  the  Charles  River 
Bridge  Company,  or  the  obligations  of  its  cliarter,  were  im- 
paired by  the  subsequent  grant  of  a  right  to  construct  a  free 
bridge  between  the  same  places  and  across  the  same  stream. 
But,  in  the  opinion  rendered  by  Chief  Justice  Taney,  the  doc- 
trine, which  has  become  the  settled  rule  of  conflicting  fran- 
chises, was  stated  in  the  following  language:  "There  is  no 
exclusive  privilege  given  to  them  over  the  waters  of  Charles 
River,  above  or  below  their  bridge;  no  right  to  erect  another 
bridge  themselves,  nor  to  prevent  other  persons  from  erecting 
one;  no  engagement  from  the  State  that  another  shall  not  be 
erected;  and  no  undertaking  not  to  sanction  competition,  nor 
to  make  improvements  that  may  diminish  the  amount  of  its 

income If  a  contract  on  that  subject  can  be  gathered 

from  the  charter,  it  must  be  by  implication,  and  cannot  be 

679 ;  Fort  Plain  &c.  Co.  v.  Smith,  30  Cable  Street  E.  Co.  v.  Citizens'  Street 

N.  Y.  44;  Forth  Worth  &c.  K.  Co.  v.  E.  Co.,  127  Ind.  369;  s.  c.  24  N.  E. 

Eosedale  &c,  E.  Co. ,  68  Tex.  169 ;  s.  c.  Eep.  1054 ;  8  L.  E.  A.  539 ;  8  Eail,  & 

4  S.  W.  Eep.  534;  GuU  City  Street  E.  Corp.  L.  J.  186;  43  Am.  &  Eng.  Eail. 

Co.  V.  Galveston  Street  E.   Co.,  65  Cas. 234; Baltimore &c.E. Co.?;. State, 

Tex.  502;   Citizens'  Street  E.  Co.  v.  45Md.596;  Hyde's  Ferry  Turnp.  Co. 

Jones,  34  Fed.  Eep.  579;   Brooklyn  v.  Davidson  County,  91   Tenn.  291; 

&c.  E.  Co.  V.  Coney  Island  &c.  E.  Co.,  s.  c.  18  S.  W.  Eep.  626;  Ee  Hamil- 

85  Barb.  (N.  Y.)  364;    Indianapolis  ton  Avenue,  14  Barb.  (N.  Y.)  405. 
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found  in  the  words  used.  Can  such  an  agreement  be  implied  ? 
....  In  charters  of  this  description  no  rights  are  taken  from 
the  public  or  given  to  the  corporation,  beyond  those  which 
the  words  of  the  charter,  by  their  natural  and  proper  con- 
struction, purport  to  convey."  ' 

§  6400.  Illustrations  of  This  Principle.  —  When,  therefore, 
the  legislature  has  granted  to  a  corporation  the  franchise  of  building 
and  maintaining  a  toll-bridge  across  a  stream,  but  has  not  in  terms 
made  the  privilege  exclusive,  it  may  grant  a  subsequent  franchise 
to  another  corporation  to  build  and  maintain  another  bridge  across 
the  same  stream  near  the  former  bridge,  although  the  necessary 
effect  of  the  second  bridge  will  be  to  diminish  the  revenues  derived 
from  the  former."  Where,  in  like  manner,  the  legislature  of  a 
State  grants  to  a  corporation  the  franchise  of  maintaining  a  bridge 
across  a  stream,  but  without  making  the  privilege  in  express  terms 
exclusive,  a  subsequent  grant  to  another  corporation  of  the  privilege 
of  maintaining  a  ferry  is  not  prohibited  by  the  constitutional  pro- 
vision under  consideration.'  So,  the  grant  of  a,  ferry  franchise,  con- 
taining no  words  making  it  an  exclusive  privilege,  does  not  restrain 
the  legislature  from  making  a  subsequent  grant,  to  another  grantee, 
of  the  franchise  of  maintaining  a  bridge  near  the  ferry.*  So,  a  grant 
by  the  legislature,  or  by  a  municipal  corporation  acting  under 
authority  derived  from  the  legislature,  of  the  franchise  of  laying  a 
railway  track  and  maintaining  a  passenger  railway  upon  a  street  of 
a  city,  does  not  preclude  the  State,  or  the  municipal  corporation, 
from  granting  to  another  company  the  right  to  lay  another  track  for 
the  same  purpose  upon  the  same  street.'    Such  a  grant,  not  being, 

1  Charles  Eiver  Bridge  v,  Warren  son  County,  91  Tenn,  291 ;   a.  c.  18 

Bridge,  11  Pet.  (U.  S.)  420,  548,  549;  S.  W.  Eep.  626. 

affirming  «.  c.  7  Pick.  (Mass.)  344.  '  Gulf  City  Street  R.  Co.  v.  Gal- 
See  also  Turnpike  Co.  ■;;.  State,  3  Wall,  veston  City  R.  Co.,  65  Tex.  502 ;  Fort 
(U.  S.)  210;  East  Hartford  v.  Hart-  Worth  &c.  R.  Co.  v.  Rosedale  &c.  R. 
ford  Bridge  Co.,  10  How.  (TJ.  S.)  Co.,  68  Tex.  169 ;  Citizens'  Street  R. 
511 ;  8.  c.  17  Conn.  79.  Co.  v.  Jones,  34  Fed.  Rep.  579 ;  New 

*  Charles  River  Bridge  v.  Warren  York  &c.  R.  Co.  v.  Forty-second  Street 

Bridge,  11  Pet.  (U.  S.)  420;  affirming  R.  Co.,  50  Barb.  (N.  Y.)  285;  Indian- 

8.  c.  7  Pick.  (Mass.)  344.  apolis  Cable  Street  R.  Co.  v.  Citizens' 

•Hartford   Bridge    Co.  v.    Union  Street  R.   Co.,  127  Ind.   369;   s.  c.  8 

Ferry  Co.,  29  Conn.  210.  L.  R.  A.  539;  8  Rail.  &  Corp.  L.  J. 

■i  Hydes  Ferry  Tump.  Co.  i;.  David-  186;    43  Am.  &  Eng.  Rail.  Cas.  234 ; 
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by  intendment  of  law,  exclusive,  the  company  receiving  it  cannot 
have  an  injunction  to  restrain  another  company  from  laying  another 
track  upon  the  same  street;  but  if  the  act  of  the  second  company 
amounts  to  a  public  nuisance,  it  is  for  the  public,  and  not  for  the 
former  company,  to  redress  the  injury.'  So,  where  the  legisla- 
ture granted  a  charter  to  a  company  to  construct  a  canal  through 
the  valley  of  a  stream,  and  to  take  the  profits  of  it,  without  any 
provision  against  the  exercise  of  the  power  to  charter  other  rival 
companies,  the  legislature  was  not  prohibited  from  granting  a 
charter  to  a  company  to  construct  a  railroad  through  the  same 
valley,  though  it  might  afiford  the  same  public  accommodation  as 
the  canal,  and  impair  or  annihilate  its  profits.' 

§  5401.  Construction  of  Conflicting:  Grants  ■with  Reference 
to  This  Prmclple.  —  The  underlying  basis  of  this  principle 
of  constitutional  law  being  that  nothing  is  to  be  taken  in  a 
public  grant  against  the  public  which  is  not  expressly  granted,' 
it  follows  that,  whenever  the  legislature  does  grant  a  privilege 
in  exclusive  language,  and  makes  a  subsequent  grant,  and  the 
former  grantee  challenges  the  subsequent  grant  as  an  infringe- 
ment of  its  exclusive  privilege,  the  question  whether  it  is  an 
infringement  will,  in  every  doubtful  case,  be  resolved  in  favor 
of  the  public  right,  and  consequently  in  favor  of  the  second 
grantee.*     Contrary  to  early  decisions  in  Connecticut,^  it  is 

24  N.  E.  Eep.  1054;  Sixth  Ave.  R.  (N.  Y.)  364;  Thompson  v.  New  York 

Oo.  V.  Kerr,  45  Barb.  (N.  Y.)  138.  &c.  E.  Co.,  8  Sandf.  Ch.  (N.  Y.)  625 ; 

^  Brooklyn   &c.  E.  Co.  v.  Ooney  WMte  Elver  Tump.  Co.  v.  Vermont 

Island  &c.  E.  Co.,  35  Barb.  (N.  Y.)  &c.  E.   Co.,    21    Vt.   590;    Hartford 

364.  Bridge  Co.  v.  Union  Ferry  Co.,   29 

'  Tuckahoe  Canal  Co.  c.  Tuckahoe  Conn.  210;  Washington  &c.  Turnp. 

&c.  E.  Co.,  11  Leigh  (Va.),  42;  «.  c.  Eoad  v.  Baltimore  &c.  E.  Co.,  10  Gill 

36  Am.  Dec.  374.  &  J.  (Md.)  392;  luckahoe  Canal  Co. 

»  Ante,  §  5345;  post,  §  5659.  i;.Tnckahoe&c.E.Co.,llLeigh(Va.), 

•  Charles  Elver  Bridge  v.  Warren  42 ;  g.  c.  36  Am.  Dec.  374.    See  also 

Bridge,  11  Pet.  (U.  S.)  420;  «.  c.  7  Savannah  &c.  E.  Co.  t>.  Coast  LineE. 

Pick.   (Mass.)   344;  Mohawk  Bridge  Co.,  49  Ga.  202.    Compare  Pugh  v. 

Co.  V.    TJtica   &c.   E.  Co.,  6   Paige  Ealeigh  &c.  E.  Co.,  PhUl.  L.  (N.  C.) 

(N.  Y. ),  554 ;  McLaren  v.  Pennington,  359. 

1  Paige  (N.  Y.),  102;  Oswego  Falls  '  Enfield  Toll-Bridge  Co.  v.  Hart- 
Bridge  Co.  V.  Fish,  1  Barb.  Ch.  (X.  Y.)  ford  &c.  R.  Co.,  17  Conn.  40 ;  g.  c.  42 
547;  Brooklyn  City  &c.  E.  Co.  v.  Am.  Dec.  716;  g.  c.  on  second  appeal. 
Coney  Island  &c.   E.  Co.,  35  Barb.  17  Conn.  454;  44  Am.  Dec.  556.     See 
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now  settled,  so  far  as  the  highest  Federal  judicial  authority- 
arid  the  great  weight  of  opinion  in  the  State  judicatories  can 
settle  it,  that  a  grant  by  the  legislature  to  a  corporation  of  an 
exclusive  privilege  of  maintaining  a  toll-bridge  over  a  given 
stream,  between  certain  defined  limits,  is  not  impaired  by 
the  subsequent  grant  by  the  legislature  to  a  corporation  of  the 
right  to  erect  a  railroad  bridge  over  the  same  stream  near  the 
toll-bridge.^  The  reason  is  that,  although  the  former  grant 
is  exclusive,  yet  it  is  merely  a  grant  of  the  substantial  privi- 
lege of  collecting  tolls  from  ordinary  travel,  and  it  is  not  to 
be  construed  as  creating  a  monopoly  of  the  business  of  fur- 
nishing a  thoroughfare  for  railroad  cars  and  locomotives. 
But  should  the  use  of  the  viaduct  for  railroad  traffic  be  but  one 
of  its  incidents,  and  should  it  furnish  the  means  of  crossing 
to  ordinary  wayfarers,  it  would  be  a  substantial  infringe- 
ment of  the  precedent  grant.''  So,  if  the  charter  of  a  toll- 
bridge  company  prohibit  the  establishment  of  a  ferry  within 
a  certain  distance  from  the  toll-bridge,  the  building  of  a  rail- 
road bridge  within  that  distance  is  no  infringement  of  the 
chartered  rights  of  the  toll-bridge  company.'  So,  if  the  legis- 
lature has  granted  an  exclusive  right  to  maintain  a  ferry 
within  certain  limits,  this  does  not  disable  it  from  granting 
a  right  to  erect  and  maintain  a  toll-bridge  withiii  the  same 
limits  without  compensation  to  the  ferry  company,  if  the  locus 
in  quo  of  the  ferry  company  is  not  taken.^  The  rule  of  con- 
struction which  becomes  operative  in  this  relation  is  that,  in 
determining  whether  the  two  grants  are  conflicting,  —  that  is 

also  the  wretched  case  of  Earitan  elusive  right) ;  McEee  v.  "Wilmington 
&c.  E.  Co.  V.  Delaware  &c.  Co.,  18  &c.  E.  Co.,  2  Jones  L.  (N.  C.)  186; 
N.  J.  Eq.  546.  Thompson  v.  New  York  &c.  E.  Co.,  3 
»  Bridge  Co.  v.  Hoboken  Land  &  Sandf.  Ch.  (N.  Y.)  625.  Contra,  En- 
Imp.  Co.,  13  N.  J.  Eq.  81,  503;  s.  c.  field  Toll-Bridge  Co.  v.  Hartford  &c. 
1  Wall.  (U.  S.)  116,  151 ;  Lake  v.  Vir-  E.  Co.,  17  Conn.  40 ;  s.  c.  42  Am.  Dec. 
ginia  &c.  E.  Co. ,  7  Nev.  294, 304 ;  Com-  716. 

missioners  v.  Holyoke  Water  Power  '  See  the  preceding  cases. 

Co.,  104  Mass.  446,  458;  g.  c.  6  Am.  »  Mohawk  Bridge  Co.  v.  Utica  &c. 

Eep.  247;  White  Eiver  Turnp.  Co.  v.  E.  Co.,  6  Paige  (N.  Y.),  554,  564. 
Vermont  Central  E.  Co.,  21  Vt.  590,  *  Piscatauqua     Bridge     v.     New 

595  (in    which    case   the   legislative  Hampshire  Bridge,  7  N.  H.  35. 
grant  did  not  purport  to  create  an  ex- 
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to  say,  whether  the  language  of  the  former  grant  excludes  the 
right  conveyed  in  the  latter,  —  it  must  so  appear  by  the 
express  terms  of  the  former  grant,  and  not  by  any  doubtful  im- 
plication} So,  a  grant  of  the  exclusive  right  to  supply  a 
city  with  water  from  a  certain  creek  is  not  impaired  by  a 
subsequent  grant  to  others  of  a  right  to  supply  water  to  the 
city  from  other  sources.^  So,  a  similar  grant,  with  authority 
to  appropriate  water  from  a  designated  pond  saving  the  rights 
of  mill-owners,  etc.,  does  not  give  to  the  grantee  company  the 
exclusive ■  right  to  such  waters,  and  the  legislature  does  not 
impair  the  grant  by  chartering  another  water  company,  and 
authorizing  it  to  supply  the  same  city  from  the  same  sources, 
— it  not  appearing  that  the  water  is  insuflBcient  for  the  needs 
of  both  companies.'  On  the  same  principle,  a  statute  em- 
powering a  railroad  company  to  construct  a  branch  road  has 
been  construed  as  not  creating  a  contract  prohibiting  a  State 
from  authorizing  the  construction  of  another  railroad  be- 
tween the  places  connected  by  the  branch  road.*  It  is  only 
where  the  grant  of  the  second  franchise  is  tantamount  to  a 
taking  of  the  first,  that  the  two  are  deemed  to  be  conflicting, 
and  not  where  the  use  of  the  second  merely  diminishes  the 
emoluments  derived  from  the  use  of  the  first." 

§  5402.  Further  Illustrations.  —  So,  an  exclusive  franchise 
for  transporting  passengers  and  freight  by  railioay  across  the  State 
of  New  Jersey,  between  the  cities  of  New  York  and  Philadelphia, 
was  not  violated  by  the  incorporation  of  a  railroad  company  to,  coii- 
struot  a  railroad  across  the  State  from  Camden  to  the  sea,  nor  by 
the  incorporation  of  a  railroad  company  to  construct  a  railroad  from 
Raritan  Bay  to  Cape  Island;  although  these  roads  might  be  so  con- 
nected as  to  form,  with  the  aid  of  steamboats,  a  continuous  liiae 
which,  by  possibility,  might  be  used  for  the  transportation  of  pas- 
sengers and  merchandise  across  the  State  between  New  York  and 

»  Charles  Eiver  Bridge  Co.  v.  Warren  Bridge,  11  Pet.  (U.  S.)  420. 

*  Stein  V.  Bienville  Water  Co.,  34  *  Baltimore  &c.  E.  Co.  v.  State,  45 
Fed.  Bep.  145.                                          Md.  596. 

•  Rockland  Water  Co.  v.  Camden  '  Ee  Hamilton  Avenue,  14  Barb. 
Ac.  Water  Co.,  80  Me.  544;  t.  c.  15     (N.  Y.)  405. 

Atl.  Eep.  785. 
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Philadelphia.^  The  same  grant  was  construed  as  operating  to  pro- 
tect merely  the  through  business  between  New  York  and  Philadel- 
phia, and  not  the  business  between  the  intermediate  places,  and 
through  any  and  everj'  part  of  the  route  between  those  cities."  So, 
an  exclusive  right  to  light  a  city  with  gas  for  thirty  years  is  not  ''  im- 
paired," in  the  sense  of  the  constitutional  provision  under  consid- 
eration, by  a  subsequent  contract  between  the  city  and  another 
company  to  light  the  streets  of  the  city  with  electricity.'  So,  an 
exclusive  right  granted  to  a  corporation,  at  a  time  when  the  under- 
ground cable,  as  a  means  of  propelling  railway  cars,  had  not  been 
invented,  to  operate  horse  railways  upon  the  streets  of  a  city,  did 
not  restrain  the  subsequent  grant  of  a  franchise  of  operating  a  cable 
railway.*  So,  an  exclusive  right  to  construct  and  operate  a  horse 
railway  in  a  city  is  not  impaired  by  the  construction  of  a  railway, 
ia  the  samq  city,  to  be  operated  by  steamJ 

§  6403.  Doctrine  that  Franchises  should  be  Protected 
from  Unlawful  Competition,  though  not  Exclusive.  —  There  is 
judicial  authority  for  the  proposition  that  where  the  legisla- 
ture has  granted  a  franchise  to  a  person  or  corporation  to  main- 
tain a,  ferry,  a  turnpike  road,  a,  plank  road,  a  railroad,  or  the  like, 
between  certain  places,  and  some  other  person  or  corporation 
attempts,  without  having  received  a  similar  franchise  from  the 
legislature,  to  establish  a  competing  ferry,  turnpike  road, 
plank  road,  railroad,  etc.,  the  latter  will  be  enjoined  in  equity 
from  so  doing,  on  the  footing  of  being  guilty  of  a  pu6Kc  Jiiti- 
sance,  producing  special  damage  to  the  owner  of  the  former 
franchise.*     The  doctrine  of  these  holdings,  though  disputed 

'  Delaware  &c.  Oo.  v.  Camden  &c.  have  the  effect  of  granting  to  plain- 

E.  Co.,  15  N.  J.  Eq.  13.  tiff  a  monopoly  of  every  form  of  street 

*  Delaware  &c.  E.  Co.  v.  Camden  railway  transportation,  except  that  of 
<fec.  E.  Co.,  16  N.  J.  Eq.  321.  cars  drawn  by  engines.  Omaha  Horse 

'  Saginaw  Gaslight  Co.  v.  Saginaw,  E.  Co.  v.  Cable  Tramway  Co.,  30  Fed. 

28  Fed.  Eep.  529.  Eep.    324.      See   also    Des   Moines 

*  Omaha  Horse  E.  Co.  v.  Cable  Street  E.  Co.  v.  Des  Moines  Broad 
Tramway  Co.,  30  Fed.  Eep.  324.  The  Gauge  Street  E.  Co.,  73  Iowa,  513,  524, 
fact  that  plaintiff's  charter  prohibited  supplemental  opinion. 

"the  running  of  locomotives  or  cars  ^  Denver  &c.  E.  Co.  v.  Denver  City 

propelled  by  steam,"  or  the  running  E.  Co.,  2  Colo.  673. 

along  plaintiff's  railway  of  the  cars  of  °  Newburgh   &c.  Turnp.   Eoad  v. 

any  other  railway  company,  did  not  Miller,  5  Johns.  Ch.  (N.  Y.)  101 ;  s.  c. 
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in  modern  cases,  is  not  new.  Blackstone  says  that  "  if  a  lerry 
is  erected  on  a  river,  so  near  another  ancient  ferry  as  to  draw 
away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one."  * 
The  theory  of  this  dictum  is  expressed  thus  in  an  English 
case,  speaking  of  the  franchise  of  operating  a  ferry:  "  It  is  a 
franchise  that  no  one  can  erect  without  a  license  from  the 
Crown;  and  when  one  is  erected,  another  cannot  be  erected 
without  an  ad  quod  damnum.  If  a  second  is  erected  without 
a  license,  the  Crown  has  a  remedy  by  quo  warranto,  and  the 
former  grantee  has  a  remedy  by  action."^  In  a  case  which, 
judged  by  its  result,  can  scarcely  be  mentioned  in  terms  of 
respect,  it  is  said  by  Chief  Justice  Beasley:  "The  books  are 
replete  with  cases  sustaining  actions  for  encroachments  upon 
the  exclusive  enjoyment  of  privileges  of  this  class.  Th6  rule 
of  the  common  law  is  clearly  indisputable.  The  franchises 
to  maintain  markets  and  toll-bridges  belong  to  the  same  cate- 
gory, and  were  under  the  same  protection.  And  these  prin- 
ciples of  the  common  law  have  been  applied  in  tlieir  full  vigor 
to  this  same  class  of  franchises  when  created  by  statute."  ^ 

§  5404.  Turnpikes    Protected    against    "  Shunpikes."  —  A 

decision  of  Chancellor  Kent,  rendered  in  1815,  is  to  the 
effect  that  where  a  turnpike  company  has  been  incorporated 
by  the  legislature,  with  the  exclusive   privilege  of  erecting 

9  Am.  Dec.  274 ;  Earitan  &c.  E.  Co.  v,  similar  privileges  created  by  statute. 
Delaware&c.  Co.,  18N.  J.  Eq.546, 571.  He  also  cited  Oroton  Turnp.  Co.  v. 
'  3  Bla.  Com.  219.  Eyder,  1  Johns.  Ch.  (N.  Y.)  611, 
"  Blissett  V.  Hart,  Willes,  508.  where  the  same  principle  was  recog- 
'  Earitan  &c.  E.  Co.  v.  Delaware  nized  and  made  the  ground  of  the  de- 
Ac.  Co.,  18  N.  J.  Eq.  546,  571.  To  this  cision.  He  was  aware  that  the  Court 
statement  he  cited  the  case  of  New-  of  Appeals  of  New  York,  in  the  case 
burgh  Turnp.  Co.  v.  Miller,  5  Johns,  of  Auburn  &c.  Plank-road  Co.  v. 
Oh.  (N.  Y.)  101,  s.  c.  9  Am.  Dec.  274,  Douglass,  9  N.  Y.  444,  had  treated 
where  a  competing  free  road  had  been  both  of  these  last  adjudications  as 
constructed,  without  authority  of  law,  overruled,  but  he  did  not  regard  the 
in  the  vicinity  of  a  turnpike,  and  last-named  decision  as  detracting 
Chancellor  Kent  enjoined  its  owner  from  them  as  general  authority.  The 
from  continuing  the  interference,  de-  application  which  the  New  Jersey 
daring  that  the  rules  of  comnion  law  court  made  of  the  principle  is  so  ex- 
relating  to  ferries,  fairs,  markets,  and  traordinary  that  it  is  difficult  to  read 
toll-bridges  were  applicable  to  any  the  decision  without  a  blush. 
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toll-gates  and  receiving  tolls,  and  has  duly  opened  and  estab- 
lished its  road  with  toll-gates,  etc.,  and  certain  persons,  with 
a  view  to  evade  the  payment  of  tolls,  have  opened  a  by-road 
near  the  turnpike,  and  have  kept  it  open  at  their  own  expense, 
for  the  use  of  the  public,  by  means  of  which  travelers  are 
enabled  to  evade  passing  through  the  toll-gate  and  paying  toll 
to  the  turnpike  company,  —  a  court  of  equity  will  grant  a  per- 
petual injunction  to  prevent  the  defendants  from  using,  or  al- 
lowing others  to  use,  their  "  shunpike,"  and  will  order  the 
same  to  be  shut  up.^  Chancellor  Kent,  in  his  opinion,  states 
that  the  franchise  of  the  turnpike  company  was  an  "exclusive 
right";  but  he  does  not  quote  any  statute  making  it  so  in 
terms,  though  he  refers  to  two  statutes  under  which  the  com- 
pany had  established,  and  was  maintaining  its  road.  A  de- 
cision of  the  same  eminent  judge,  rendered  in  1821,  is  to  the 
effect  that  where  one  has  a  grant  of  a  ferry,  bridge,  or  road, 
together  with  the  exclusive  right  of  taking  toll,  the  erection 
of  another  ferry,  bridge,  or  road,  so  near  to  it  as  to  create  a 
competition  injurious  to  the  former  franchise,  is,  in  respect  of 
such  franchise,  a  nuisance;  and  that  a  court  of  equity  will, 
proceeding  on  the  footing  of  abating  a  nuisance,  grant  a  per- 
petual injunction  to  secure  the  owner  of  the  franchise  in  its 
unimpaired  enjoyment,  by  preventing  the  use  of  the  rival  es- 
tablishment.^ The  writer  does  not  gather  from  the  statement 
of  the  case  that  the  franchise  had  been  granted  by  the  legis- 
lature to  the  complainant  in  language  expressly  exclusive;  but 
the  learned  judge  evidently  regarded  the  privilege  of  maintain- 
ing a  toll-gate  at  a  given  place  on  a  public  road  and  of  exacting 
tolls  from  all  members  of  the  public  that  might  pass  along  the 
road,  as  an  exclusive  privilege,  by  necessary  implication.  His 
decision  did  not  proceed  upon  the  footing  of  the  inviolability 
of  the  contract  implied  in  a  legislative  grant  of  a  franchise, 
but  rather  upon  the  footing  of  protecting  such  franchise  from 
destruction  by  injurious  competition.     In  his  Commentaries, 

^  Croton  Tump.  Eoad  v.  Ryder,  1     Miller,  5  Johns.  Oh.  (N.  Y.)  101 ;  ».  c. 
Johns.  Oh.  (N.  Y.)  611.  9  Am.  Dec.  274. 

•  Newburgh  &c.  Tuinp.  Boad  «. 
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Chancellor  Kent  expresses  with  more  precision  the  grounds  on 
which  he  proceeded  in  these  two  cases,  and  shows  that  the 
privilege  which  he  protected  by  injunction  was  not  expressly 
declared  to  be  exclusive,  but  that  he  regarded  it  as  implied 
from  the  grant.  He  says:  "  If  the  creation  of  the  franchise 
be  not  declared  to  be  exclusive,  yet  it  is  necessarily  implied  in 
the  grant,  as  in  the  case  of  the  grant  of  a  ferry  or  bridge,  turn- 
pike or  railroad,  that  the  government  will  not,  directly  or  in- 
directly, interfere  with  it  so  as  to  destroy  or  materially  impair 
its  value.  Every  such  interference,  whether  it  be  by  the  cre- 
ation of  a  rival  franchise  or  otherwise,  would  be  in  violation 
or  in  fraud  of  the  grant.  All  grants  or  franchises  ought  to  be 
so  construed  as  to  give  them  due  effect,  by  excluding  all  con- 
tiguous competition  which  would  be  injurious  and  operate 
fraudulently  upon  the  grant."  ^  It  is  to  be  observed  that  this 
doctrine  of  an  exclusive  right  implied  in  the  grant  was,  so  far 
as  the  question  of  its  protection  under  the  constitution  of  the 
United  States  was  involved,  overthrown  in  the  Supreme  Court 
of  the  United  States  in  a  leading  case  elsewhere  dealt  with;^ 
that  American  doctrine  has  steadily  followed  the  view  there 
taken,  with  one  or  two  exceptions';  and  that  it  was  subse- 
quently distinctly  overruled  by  the  Court  of  Appeals  of  New 
Yoi-k.*  In  1847,  the  Supreme  Court  of  Tennessee,  proceeding 
upon  the  doctrine  laid  down  by  Chancellor  Kent,  as  already 
stated,  and  placing  the  equitable  jurisdiction  of  the  chan- 
cellor upon  the  ground  of  abating  a  nuisance,  enjoined  a  county 
court  from  maintaining  a  county  road,  which  the  court  had 
laid  out  for  the  sole  purpose,  as  was  found  from  the  proofsj 
of  being  used  as  a  "  shunpike," — that  is  to  say,  of  enabling 
the  public  to  evade  the  payment  of  tolls  upon  a  chartered 
turnpike  road,  and  which  had  not  been  laid  out  upon  general 

1  3  Kent's  Com.  459,  note.  Dec.  716;  and  Earitan  &c.  E.  Co,  v. 

»  Charles  Eiver  Bridge  v.  Warren  Delaware  &c.  Co.,  18  N.  J.  Eq.  646, 

Bridge,    11   Pet.  (U.   S.)  420;  ante,  571,    elsewhere    referred    to;     ante, 

§  5399.  §  5403. 

'  The  exceptions  referred  to  are  ''  Auburn   &c.  Plank-road  Co.  v. 

Enfield  Toll-Bridge  Co.  i;.  Hartford  Douglass,  9  N.  Y.  444,  452;  reversing 

&c.  E.  Co.,  17  Conn.  40;  «.  c.  42  Am.  ».  c.  12  Barb.  (N.  Y.)  553. 
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considerations  of  public  utility  or  necessity.'  Some  of  tlie 
decisions  of  this  class  lay  stress  upon  the  motive  with  whicli 
the  new  road  is  established;  but  Chancellor  Kent,  in  one  of 
his  decisions  upon  this  question,  said  that  "the  quo  animo  is 
not  an  essential  inquiry  in  the  case,"^  and  the  Court  of  Ap- 
peals of  New  York,  subsequently,  though  overraling  his  con- 
clusion, affirmed  the  same  doctrine,  Selden,  J.,  saying:  "  If  a 
malignant  motive  is  sufficient  to  make  a  man's  dealings  with 
his  own  property,  when  accompanied  by  damage  to  another, 
actionable,  where  is  the  principle  to  stop?  It  will  be  found 
to  apply  to  a  thousand  other  cases  with  the  same  force  as  to 
this."* 

§  6405.  Payment  of  Damag'es  in  Such  Cases.  —  The  de- 
cisions already  considered,; — which  hold  that  where  a  fran- 
chise has  been  granted,  but  without  the  usual  language 
making  it  exclusive,  the  obligation  of  the  contract,  embodied 
in  the  grant  and  its  acceptance,  is  not  "impaired"  by  grant- 
ing another  similar  franchise  to  others,  although  the  latter 
may  diminish  the  profits  accruing  from  the  exercise  of  the 
former,  —  proceed  upon  the  ground  that  the  second  grant  is  not 
a  "taking"  of  the  former  franchise.  But  where  a  franchise  is 
taken  by  the  State,  or  by  another  corporation,  exercising  a  power 
delegated  to  it  by  the  State,  under  the  right  of  eminent  domain, 
it  is  always  upon  the  condition,  embodied  in  the  Federal  and 
in  all  the  State  constitutions,  of  just  compensation  being  made. 
In  every  such  case  the  legal  implication  is  that  the  franchise 
taken  is  property,  since  a  franchise  was  property  at  common 
law.*    Kecent  constitutions  broaden  the  restraint  upon  con- 

'  Franklin     &c.    Turnp.     Co.    v.  '  Auburn    &c.  Plank-road   Co.  v. 

County    Court,    8    Humph.   (Tenn.)  Douglass,  9  N.  Y  444,450. 
342.     Compare  Nashville  Bridge  Co.  *2  Dane  Abr.,   p.    683;    Charles 

V.  Shelly,  10  Yerg.  (Tenn.)  280 ;  Moses  River  Bridge  v.  Warren   Bridge,    7 

®.  Sanford,  11  Lea  (Tenn.),  731;  Levi-  Pick.    (Mass.)    344,  482;    Patrick   v. 

Bay«.  Delp,  9Baxt.  (Tenn.)415,— all  Euffners,    2    Eqb.    (Va.)    209,    222; 

of  which  related  to  ferry  privileges.  s.  c.  40  Am.  Dec.  740;  Monongahela 

*  Newburgh  Turnpike  Co.  v.  Mil-  Nav.  Co.  v.  United  States,  148  U.  S. 

ler,  5  Johna.  Ch.   (N.  Y.)  101,  111;  312. 
s.  c.  9  Am.  Dec.  274. 
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demnation  of  private  property  for  public  use,  by  providing 
that  private  property  shall  not  be  taken  or  damaged  for  public 
use,  except  upon  the  payment  of  just  compensation.^  Where 
a  franchise  has  been  granted  which  is  not  in  its  terms  exclu- 
sive, there  is  room  for  the  conclusion,  upon  the  analogy  of 
holdings  already  considered,''  that  it  is  not  damaged,  in  a  con- 
stitutional sense,  by  the  grant  of  a  second  franchise  of  the 
same  nature  to  another  grantee,  although  the  second  grant 
may  impair  the  profits  derived  from  the  exercise  of  the  for- 
mer.' But  where  a  constitutional  provision  against  damaging 
private  property  for  public  use  without  just  compensation  ex- 
ists, there  is  certainly  room  for  the  view  that  where  the  legis- 
lature has  granted  a  franchise,  in  its  terms  exclusive,  it  cannot 
thereafter  grant  to  another  person  or  corporation  a  similar 
franchise  which  will  substantially  interfere  with  the  profits 
derived  from  the  first,  without  compensation  being  made  to 
the  owner  of  the  first.  Upon  this  view  it  has  been  held  that 
a  grant  of  an  exclusive  privilege  to  maintain  a  ferry  is  im- 
paired by  the  subsequent  grant  of  the  privilege  of  maintaining 
a  toll-bridge  within  the  limits  of  exclusion,  without  compensa- 
tion being  made  for  the  damage  sustained  by  the  proprietor 
of  the  ferry .^  Under  such  a  constitutional  provision,  it  was 
held  that  where  a  corporation  had  the  exclusive  franchise  of 
maintaining  horse  railways  in  the  streets  of  a  city,  and  there- 
after the  legislature  granted  to  another  corporation  the  fran- 
chise of  maintaining  a  cable  railroad  in  the  same  city,  the 
earlier  corporation  was  entitled  to  an  assessment  of  damages 
in  respect  of  (1)  the  inconvenience  and  annoyance  resulting 
from  the  crossing  of  its  tracks  by  those  of  the  cable  railway; 
and  (2)  the  interruption  of  access  to  its  cars  by  the  track  and 


'  Mason  v.  Harper's  Ferry  Bridge  Horse  E.  Co.  v.  Cable  Tramway  Co., 

Co.,  17  "W.  Va.  396,  417;   Chadwick  30  Fed.  Eep.  324,  331;  with  which  com- 

V.   Proprietors  of    Haverhill  Bridge,  pare  McElroy  v.  Kansas  City,  21  Fed. 

cited  in  2  Dane  Abr.,  p.  686,  and  7  Eep.  257.    To  the  same  effect,  see  Ee 

Pick.  (Mass.)  482.  Hamilton  Avenue,  14  Barb.  (N.  Y.) 

"  Ante,  §  5399.  405. 

'  Such  was  evidently  the  opinion  *  Mason  v.  Harper's  Ferry  Bridge 

of  Mr.  Circuit  Judge  Brewer  in  Omaha  Co.,  17  W.  Va.  396. 
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cars  of  the  cable  railway  between  the  track  of  the  plaintiff 
and  the  sidewalk.'  A  statute  which  requires  a  corporation, 
organized  to  subserve  a  public  purpose,  such  as  the  maintain- 
ing of  a  bridge  for  public  travel,  to  use  its  franchise  at  a  rate 
of  tolls  which  will  not  pay  its  operating  expenses,  has  been 
justly  held  to  involve  the  taking  of  private  property  for  public 
use  without  compensation,  and  to  be  hence  unconstitutional.* 

§  5406.  When  Possession  Enjoined  until  Damagres  Paid. 

Where,  in  addition  to  providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion, the  constitution  of  the  State  provides  that  "until  the 
same  shall  be  paid  to  the  owner,  the  property  shall  not  be  dis- 
turbed, nor  the  proprietary  rights  of  the  owner  therein  be 
divested,"  a  court  of  equity  will  enjoin  the  taking  of  posses- 
sion until  compensation  or  damages  have  been  paid;'  though 
it  will  not  necessarily  do  so  where  the  constitution  of  the 
State  does  not  contain  this  additional  provision.^ 

§  5407.  Bight  to  Condemn  Property  for  Public  Use  Pro- 
tected as  a  Franchise.  —  The  delegation  to  private  corpora- 
tions, organized  to  subserve  public  purposes,  of  the  right  of 
eminent  domain  possessed  by  the  State,  is,  in  many  instances, 
absolutely  essential  to  the  enjoyment  of  their  franchises. 
Companies  formed  for  the  construction  of  roads,  or  other 
important  public  improvements,  find  this  right  indispensable 
as  a  means  of  acquiring  the  roadway  or  other  real  estate  ne- 
cessary for  their  uses.  This  right,  when  embodied  in  the 
charter  in  express  words  or  by  reference  to  other  charters  or 
laws,  is  one  of  the  inviolable  rights  which  the  legislature  can- 
not withdraw,  or  surround  with  such  conditions  upon  its  exer- 
cise as  to  destroy  its  value.*     But  where  a  statute  prescribes  a 

'  Omaha  Horse  E.  Oo.  v.  Cable  '  McElroy  v.  Kansas  City,  21  Fed. 

Tramway  Co.,  30  Fed.  Bep.  324,  327.  Eep.  257. 

'  Com.  V.  Covington    &c.  Bridge  *  Omaha  Horse  R.  Oo.  v.  Cable 

Co.  (Ky.),  21  S.  W.  Rep.  1042;  with  Tramway  Co.,  30  Fed.  Rep.  324. 

which  compare  Reagan  v.  Farmers'  *  BloodgoodC.  Mohawk  &o.  E.  Co., 

Ac.  Co.,  154  U.  S.  362.  14  Wend.  (N.  Y.)  51;  i.  c.  18  Wend. 
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mode  by  which  lands  may  be  condemned  to  the  use  of  a  char- 
tered railway  company,  and  thereafter  the  legislature,  by  the 
general  act,  prescribes  a  different  mode,  the  company  must 
proceed  in  the  mode  prescribed  by  the  later  act.  Such  a 
statute  does  not  impair  their  vested  rights,  but  merely  affects 
remedies.^  So,  where  a  charter,  granted  without  the  reserva- 
tion of  the  right  to  alter  or  repeal,  conferred  upon  the  corpora- 
tion the  power  to  condemn  land,  and  provided  for  an  appeal 
by  a  landowner  to  a  certain  court,  a  subsequent  statute,  sub- 
stituting another  court  to  which  such  an  appeal  must  be  made, 
was  not  unconstitutional.'' 

§  6408.  EflFect  of  Keservation  of  the  Power  to  Repeal  or 
Alter. — It  was  pointed  out  by  Mr.  Justice  Story,  in  his  opin- 
ion in  the  celebrated  Dartmouth  College  decision,  that  it  would 
be  competent  for  the  legislature  to  reserve  the  power  to  repeal 
or  alter  the  grant  of  franchises  embodied  in  the  charter  of  a 
corporation.*  The  obvious  reason  for  this  conclusion  is,  that 
the  reservation  qualifies  the  grant,  and  that  whenever  the  legis- 
lature exercises  the  power  which  it  has  expressly  reserved,  it 
does  not  impair  the  obligation  of  its  contract,  because  it  is 
part  of  the  contract  that  it  shall  be  at  liberty  to  exercise  that 
power.  This  qualification  of  that  celebrated  decision  has  be- 
come as  well  settled,  as  a  principle  of  American  constitutional 
law,*  as  the  leading  principle  of  the  decision  itself,  and  the 
reservation  possesses  equal  vigor,  whether  contained  in  the 


(N.  Y.)  9 ;  31  Am.  Dec.  313 ;  Chesa-  tains  no  such  reservation ;  and  I  am, 

peake  &c.  Canal  Co.  v.  Baltimore  &c.  therefore,  bound  to  declare  that  the 

E.   Co.,   4  Gill.   &  J.   (Md.)   1,   40;  acts  of  the  Legislature  of  New  Hamp- 

Ealeigh  &c.  R.  Co.  v.  Davis,  2  Dev.  &  shire,  now  in  question,  do  impair  the 

B.  (N.  C.)  451.  obligations  of  that  charter,  and  are, 

'  McCrea  v.  Port  Eoyal  E.  Co.,  3  consequently,    unconstitutional    and 

S.  C.  381;  «.  c.  16  Am.  Eep.  729.  void."    Dartmouth  College  v.  Wood- 

»  United  Companies  v.  Weldon,  47  ward,  4  Wheat.  (U.  S.)  518,  712. 

N.  J.  L.  59;  ».  c.  54  Am.  Eep.  114.  *  Ante,  ^§  92,  347,  3034;  Beer  Com- 

'  "If,"  said  he,  "the  legislature  pany  v.  Massachusetts,  97  U.  S.  25; 

mean  to  claim  such  an  authority,  it  Com.  v.  Fayette  County  E.  Co.,  55 

must  be  reserved  in  the  grant.    The  Pa.  St.  452 ;  Miller  v.  State,  15  Wall, 

charter  of  Dartmouth  College  con-  (U.  S.)  478. 
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charter  itself/  in  the  general  statute  under  which  the  corpora- 
tion was  organized,"  or  under  a  general  provision  of  the  con- 
stitution of  the  State,'  or  of  the  general  statutes  of  the  State, 
operative  at  the  time  of  the  grant  of  the  particular  charter; 
although  no  such  reservation  is  contained  therein,  and  al- 
though neither  the  constitutional  provision  nor  the  general 
statute  is  referred  to  in  the  act  of  incorporation.^  In  every 
such  case  the  provision  of  the  constitution,  or  of  the  general 
statute,  reserving  to  the  legislature  the  right  to  repeal  or  alter 
it,  is  deemed  to  enter  into  and  form  a  part  of  the  particular 
grant,  unless  the  grant  contains  words  which  exclude  such  a 
conclusion.  If  the  reservation  is  contained  in  the  constitu- 
tion, it  will  override  any  special  clause  in  the  charter  by 
which  the  legislature  undertakes  to  create  an  exemption  from 
it,  unless  the  constitutional  restriction  saves  to  the  legislature 


'  West  "Wisconsin  E.  Go.  v.  Super- 
visors, 35  Wis.  257 ;  Ferguson  v.  Min- 
ers' &c.  Bank,  3  Sneed  (Tenn.),  609. 

'  Close  V.  Noye  (Buff.  Super.  Ct.), 
52  N.  Y.  St.  Eep.  271.  Where  several 
charters  are  contained  in  one  act,  it 
will  be  a  sufficient  reservation,  for 
the  purposes  of  this  principle,  if  the 
right  is  reserved  in  any  part  of  the 
same  act,  provided  the  language  of 
the  clause  indicates  a  purpose  on  the 
part  of  the  legislature  of  applying  it 
to  the  whole  act.  Ferguson  v.  Min- 
ers' &c.  Bank,  3  Sneed  (Tenn.),  609. 

'  Delaware  K.  Co.  v.  Tharp,  5  Harr. 
(Del.)  454;  State  v.  Northern  Central 
R.  Co.,  44  Md.  131 ;  Miller  v.  State,  15 
Wall.  (U.  S.)  478;  Jackson  v.  Walsh, 
75  Md.  804;  s.  c.  23  Atl.  Rep.  778; 
West  Wisconsin  R.  Co.  v.  Supervisors 
&c.,  35  Wis.  257;  Re  Lee  &c.  Bank, 
21  N.  Y.  9;  Wellman  v.  Chicago  &c. 
R.  Co.,  83  Mich.  592;  «.  u.  47  N.  W. 
Rep.  489;  9  Rail.  &  Corp.  L.  J.  102; 
45  Am.  &  Eng.  Rail.  Cas.  249.  Such 
reservations  are  embodied  in  many  of 
the  State  constitutions:  Const.  Md, 
1850,  art.  3,  §  47;  Const.  N.  Y.  1826, 
art.  8,  §  1 ;  Const.  Md.  1851,  art.  3,  §  47. 
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*  Tomlinson  v.  Jessup,  15  Wall. 
(U.  S.)  454;  Tomlinson  v.  Branch,  15 
Wall.  (U.  S.)  460;  Miller  v.  State,  15 
Wall.  (U.  S.)  478;  Holyoke  Co.  v. 
Lyman,  15  Wall.  (U.  S.)  500;  Mont- 
clair  Township  v.  New  York  &c.  R. 
Co.  (N.  J.),  18  Atl.  Rep.  242;  6  Rail. 
&  Corp.  L.  J.  385 ;  Bangor  &c.  R.  Co. 
V.  Smith,  47  Me.  34;  State  v.  Person, 
32  N.  J.  L.  134 ;  Re  Lee  &  Co.'s  Bank. 
21  N.  Y.  9.  A  clause  in  the  general 
plank-road  law  of  Michigan,  provid- 
ing that  any  subsequent  alteration  or 
amendment  of  the  act  should  not 
operate  as  an  alteration  or  amend- 
ment of  the  corporate  rights  of  com- 
panies formed  under  it,  unless 
specially  named  in  the  amendatory 
act,  was  held  to  have  been  inserted 
solely  for  the  protection  of  the  com- 
panies formed  under  the  act,  and  did 
not  prevent  the  legislature,  by  a  gen- 
eral amendment,  from  removing  any 
restrictions,  or  releasing  or  diminish- 
ing any  obligation  or  burden,  imposed 
upon  such  companies  b}'  the  general 
act.  People  v.  Grand  Blanc  &c.  Plank- 
road  Co.,  10  Mich.  400. 
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the  power  to  grant  irrepealable  charters  in  particular  cases. 
But  where  the  reservation  is  embodied  in  a  general  statute 
merely,  this,  of  course,  places  no  restriction  upon  subsequent 
legislatures;  for  it  is  not  competent  for  one  legislature  to  re- 
strain (except  by  the  granting  of  an  irrepealable  contract)  a 
future  legislature.  In  such  cases  the  rule  operates  merely  as 
a  rule  of  statutory  interpretation,  and  it  is  competent  for  the 
legislature  at  its  pleasure  to  dispense  with  it,  either  by  repeal- 
ing the  general  law  in  which  it  is  embodied,  or  by  setting  it 
aside,  pro  hoc  vice,  in  granting  a  particular  charter,  by  pro- 
viding that  it  shall  not  operate  upon  that  charter.* 

§  5409.  How  the  Power  thus  Reserved  may  be  Exercised. 

Where  the  power  to  repeal  charters  has  been  thus  reserved, 
either  in  the  particular  charter,  or  in  a  constitutional  provi- 
sion or  general  statute  operative  when  the  particular  charter 
was  granted  or  when  the  particular  corporation  was  organized, 
—  the  legislature  may  exercise  the  power  summarily,  at  its 
mere  pleasure,  and  without  being  subject,  in  the  exercise  of 
it,  to  any  limitations  or  restrictions;  and  the  propriety  of  its 
action  cannot  be  reviewed  by  the  judicial  courts,  unless, 
according  to  some  judicial  dicta,  it  should  exercise  its  powers 
in  such  a  manner  as  palpably  to  violate  the  principles  of  natural 
justice?  The  writer  states  this  qualification  in  the  language 
employed  by  some  of  the  judges;  but  he  submits  to  the  pro- 
fession that  there  is  no  principle  under  which  the  judicial 

*  New  Jersey  ?;.  Yard,  95  TT.  S.  104.  ever  "in  their  opinion"  it  may  be 

'  Lothrop  V.  Stedman,  13  Blatchf.  injurious,    makes    the    propriety    of 

(U.  S.)  134;  Lothrop  v.  Stedman,  42  such  a  revocation  at  all  times  a  legis- 

Oonn.  583,  590.    That  the  power  of  lative,  and  never  a  judicial,  question ; 

repeal,  reserved  in  a  corporate  char-  so  that  the  legislature  can  at  any 

ter,  may  be  exercised  by  the  legisla-  time  repeal  an  exemption  from  taxation 

ture  untrammeled  by  the  courts,  see  given  by  the  charter  of  a  corporation 

Miners'  Bank  v.  United  States,  Mor-  subsequently  to  the  establishment  of 

ris  (Iowa),  482 ;  s.  c.  43  Am.  Dec.  115 ;  the  constitutional  amendment.   Wag- 

G.  Greene  (Iowa),  553.    The  reserva-  ner  Free   Institute  v.  Philadelphia, 

tion  in  the  constitution  of  the  State  132  Pa.  St.  612 ;  s.  c.  19  Am.  St.  Eep. 

of  Pennsylvania  (Amendment  of  1857,  613 ;  19  Atl.  Eep.  297 ;  25  Week.  Not. 

art.  16,  §  10),  that  the  legislature  Cas.  437. 
may  alter  or  revoke  any  charter  when- 
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courts  can  presume  to  set  aside  an  act  of  the  legislature  on 
the  ground  that,  in  the  opinion  of  the  courts,  it  violates  the 
principles  of  natural  justice,  unless  the  constitution  of  the 
State  empowers  the  judiciary  so  to  do.  Clearly,  the  fact  that 
a  statute  of  a  State  may  be  deemed  to  violate  the  principles 
of  natural  justice  is  no  ground  upon  which  it  can  be  set  aside 
by  a  Federal  tribunal,  because  there  is  no  provision  in  the 
constitution  of  the  United  States  prohibiting  the  States  from 
passing  laws  which  violate  the  priiiciples  of  natural  justice. 
It  is  equally  clear  that,  unless  there  is  a  provision  in  the  con- 
stitution of  the  particular  State  restraining  the  legislature 
from  passing  laws  which  violate  the  principles  of  natural  jus- 
tice, the  judicial  courts  of  the  State  cannot  set  aside  a  law, 
otherwise  within  the  power  of  the  legislature,  upon  that 
ground,  any  more  than  the  legislature  of  the  State  could  set 
aside  a  judgment  of  one  of  the  judicial  courts  on  the  same 
ground.  The  proposition  is  nothing  less  than  an  impudent 
assertion  by  the  judicial  courts  of  superiority  over  a  co-ordi- 
nate branch  of  the  State  government.  But  the  State  and 
Federal  courts  agree,  without  dissent,  that  the  power  of  a 
legislature  to  alter  a  charter,  reserved  in  any  of  the  forms 
already  considered,  may  be  exercised  in  all  cases,  to  any  ex- 
tent, to  carry  out  the  original  purposes  of  the  incorporation,  and 
to  secure  the  due  administration  of  justice  in  regard  to  the 
rights  of  the  creditors  of  the  corporation,  and  the  proper  dis- 
position of  its  assets.^ 

§  S410.  Judicial  Dicta  on  This  Subject.  —  Several  dicta  in 
opinions  of  the  Supreme  Court  of  the  United  States  are  found, 
expressing  similar  views,  in  language  more  or  less  vague  and 
shadowy;  but  it  may  be  assumed  that  whenever  that  court 
faces  the  question  of  setting  aside  a  statute  amending  a  corpo- 
rate charter,  where  the  power  to  amend  has  been  reserved,  it 
will  find  itself  obliged  to  put  its  finger  upon  some  distinct 
provision  of  the  constitution  of  the  United  States  warranting 

'  Sinking  Fund  Cases,  99  TJ.  S.  700.    See  also  Hyatt  v.  McMahon, 
25  Barb.  (N.  Y.)  457, 
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its  interference.  In  one  such  case  it  was  said  by  Mr.  Justice 
Clifford:  "  Power  to  legislate,  founded  upon  such  a  reserva- 
tion in  a  charter  to  a  private  corporation,  is  certainly  not 
without  limit,  and  it  may  well  be  admitted  that  it  cannot  be 
exercised  to  take  away  or  destroy  rights  acquired  by  virtue  of 
such  a  charter,  and  which,  by  a  legitimate  use  of  the  powers 
granted,  have  become  vested  in  the  corporation;  but  it  may 
be  safely  affirmed  that  the  reserved  power  may  be  exercised, 
and  to  almost  any  extent,  to  carry  into  effect  the  original  pur- 
poses of  the  grant,  or  to  secure  the  due  administration  of  its 
affairs  so  as  to  protect  the  rights  of  the  stockholders  and  of 
creditors,  and  for  the  proper  disposition  of  the  assets."^  In 
another  such  case  it  was  said  by  the  same  learned  judge: 
"  Vested  rights,  it  is  conceded,  cannot  be  destroyed  or  im- 
paired under  such  a  reserved  power;  but  it  is  clear  that  th© 
power  may  be  exercised,  and  to  almost  any  extent,  to  carry 
into  effect  the  original  purposes  of  the  grant  and  to  protect 
the  rights  of  the  public  and  of  the  corporators,  or  to  promote' 
the  due  administration  of  the  affairs  of  the  corporation.'"  In 
the  opinion  of  the  same  court  in  another  such  case  it  was 
said  by  Mr.  Justice  Field:  "Immunity  from  taxation,  consti- 
tuting in  these  cases  a  part  of  the  contract  with  the  govern- 
ment, is,  by  the  reservation  of  power  such  as  is  contained  in 
the  law  of  1841,  subject  to  be  revoked  equally  with  any  other 
provision  of  the  charter,  whenever  the  legislature  may  deem 
it  expedient  for  the  public  interests  that  the  revocation  shall 
be  made.  The  reservation  affects  the  entire  relation  between 
the  State  and  the  corporation,  and  places  under  legislative 
control  all  rights,  privileges,  and  immunities  derived  by  its 
charter  directly  from  the  State."*  In  another  such  case  this 
language  appears  in  the  opinion  of  the  same  learned  judge: 
"  By  the  reservation  in  the  law  of  1831,  which  is  to  be  con- 


»  Miller  v.  State,  15  "Wall.  (U.  S.)  »  Holyoke  Co.  v.  Lyman,  15  Wall. 

478,  498;  citing  Com.  v.  Essex  Co.,  (U.  S.)    500,   519;    citiag   Miller  v. 

13  Gray  (Mass.),  239,  253;  Miller  v.  State,  supra. 

NewYork&c.  E.Co.,21Barb.  (N.  Y.)  "  Tomlinson  v.    Jessup,  15  Wall. 

613,  517.  (U.  S.)  454,  459. 
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sidered  as  if  embodied  in  that  act,  the  State  retained  the 
power  to  alter  it  in  all  particulars  constituting  the  grant,  to  the 
new  company  formed  under  it,  of  corporate  rights,  privileges, 
and  immunities.  The  existence  of  the  corporation,  and  its 
fran6hises  and  immunities,  derived  directly  from  the  State, 
were  thus  kept  under  its  control.  Rights  and  interests  ac- 
quired by  the  company,  not  constituting  a  part  of  the  con- 
tract of  incorporation,  stand  upon  a  diflPerent  footing."  ^  In 
another  such  case  it  was  said,  in  the  opinion  of  the  same 
court,  delivered  by  Mr.  Justice  Swayne:  "  It  is  urged  that  the 
franchise  here  in  question  was  property  held  by  a  vested 
right,  and  that  its  sanctity,  as  such,  could  not  be  thus  in- 
vaded. The  answer  is  consensus  facit  jus.  It  was  according 
to  the  agreement  of  the  parties.  The  company  took  the 
franchise  subject  expressly  to  the  power  of  alteration  or  re- 
peal by  the  general  assembly.  There  is,  therefore,  no  ground 
for  just  complaint  against  the  State.  Where  an  act  of  incor- 
poration is  repealed,  few  questions  of  difficulty  can  arise. 
Equity  takes  charge  of  all  the  property  and  effects  which 
survive  the  dissolution,  and  administers  them  as  a  trust  fund, 
primarily  for  the  benefit  of  the  creditors.  If  anything  is  left, 
it  goes  to  the  stockholders.  Even  the  executory  contracts  of 
the  defunct  corporation  are  not  distinguished.^  The  power  of 
alteration  and  amendment  is  not  without  limit.  The  altera- 
tions must  be  reasonable;  they  must  be  made  in  good  faith, 
and  be  consistent  with  the  scope  and  object  of  the  act  of  in- 
corporation. Sheer  oppression  and  wrong  cannot  be  inflicted 
under  the  guise  of  amendment  or  alteration.  Beyond  the 
sphere  of  the  reserved  powers,  the  vested  rights  of  property  of 
corporations,  in  such  cases,  are  surrounded  by  the  same  sanc- 
tions and  are  as  inviolable  as  in  other  cases.'"     The  same 

'  Eailroad  Co.  v.  Maine,  96  U.  S.  proval  in  the  Sinking  Fund  Cases,  99 

499,  510.  TJ.  S.  700,  721.    It  is  believed  that 

'  Citing  Ourran  v.  State  of  Arkan-  there  is  no  sound  theory  of  the  power 

sas,  15  How.  (U.  S.)  304.  of  the  judicial  courts  to  deal  with  acts 

'  Shields  v.  Ohio,  95  U.  S.    319,  of  sovereign  legislation,  which  will 

324.    The  last  portion  of  the  above  support  the  doctrine  laid  down  in  the 

quotation  was  again  quoted  with  ap-  last  portion  of  the  above  quotation. 
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court  has  recently  renewed  the  following  expression  of  doc- 
trine, founded  in  one  of  its  former  decisions:  "A  power  re- 
served to  the  legislature  to  alter,  amend,  or  repeal  a  charter, 
4i,uthorizes  it  to  make  any  alteration  or  amendment  of  a 
charter  granted  subject  to  it,  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant,  or  any  rights  vested 
under  it,  and  which  the  legislature  may  deem  necessary  to 
secure  either  that  object  or  any  public  right."  '  It  is  difficult 
to  discover  any  tenable  ground  of  support  for  the  last,  and 
for  some  of  the  preceding,  quotations.  The  legislature  of  a 
State  is  not  bound  to  grant  charters  of  incorporation  at  all. 
Such  grants  are  mere  acts  of  grace  on  the  part  of  the  State. 
Not  being  bound  to  grant  them  at  all,  it  may  annex  to  them 
any  conditions  which  it  may  see  fit,  and  those  conditions 
enter  into  and  qualify  the  grant,  and  form  a  part  of  it.  If, 
therefore,  the  legislature  annexes  to  such  a  grant  the  condi- 
tion of  a  right  to 'repeal  it  at  its  mere  will  and  discretion, 
■when  the  grantees  accept  the  grant,  they  accept  it  subject  to 
that  condition,  and  they  are  bound  to  submit  to  a  repeal, 
however  inconvenient  it  may  be.  The  Federal  doctrine 
embodied  in  the  above  quotations  operates,  while  perpetuat- 
ing the  grant,  to  destroy  the  condition  upon  which  it  was 
granted.  That  is  to  say,  the  Federal  judiciary  interposes  with 
an  amendatory  act  of  legislation,  —  for  that  is  all  it  is,  —  and 
enlarges  the  grant,  froia  that  which  the  legislature  of  the 

It  is  astonishing  that  courts  will  of  the  legislature,  possessing  at  least 
put  forth  the  doctrine  that  the  ju-  a  veto  power  over  the  acts  of  the 
dicial  branch  of  the  government  has  other  two  houses, 
the  power  to  set  aside  acts  of  the  "  Close  v.  Glenwood  Cemetery,  107 
legislative  branch  on  the  ground  of  17.8.466,476;  repeated  in  New  York 
their  being  unreasonable  or  not  en-  &c.  R.  Co.  v.  Bristol,  151  U.  S.  556, 
acted  in  jroo(Z/a«%,  or  involving  sheer  567.  See  also  Spring  Valley  Water 
oppression  and  wrong,  unless  they  are  Works  *.  Schottler,  110  U.  S.  347 ; 
found  to  conflict  with  some  definite  Pennsylvania  College  Cases,  13  Wall, 
prohibition  of  the  organic  law.  It  is  (U.  S.)  190;  Tomlinson  v.  Jessup,  15 
plain  to  see  that  a  slight  extension  Wall.  (U.  S.)  454;  Holyoke  Co.  v.  Ly- 
of  this  assumption  would  subject  all  man,  15  Wall.  (U.  S.)  500,  522 ;  Corn- 
legislation,  State  and  Federal,  to  the  missioners  v.  Holyoke  Water  Power 
mere  discretionary  approval  of  the  Co.,  104  Mass.  446,  451;  s.  c.  6  Am. 
judicial  courts,  and  would  make  every  Rep.  247. 
court  of  justice  a  sort  of  third  house 
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State  made,  to  something  entirely  different.  The  legislature- 
of  the  State  reserved  the  right  to  keep  the  grant  within  its- 
own  control;  the  Federal  judiciary  wrests  the  grant  from  the- 
State  and  places  it  above  its  control.  An  actual  interference- 
on  the  part  of  the  Federal  judiciary  with  the  legislative  power 
of  the  States,  on  the  theory  embodied  in  these  dicta,  would  be- 
intolerable. 

§  5411.  Exercised  In  What  Particulars.  —  When  the  right- 
to  repeal,  alter,  or  amend  has  been  reserved,  in  any  of  the- 
modes  previously  indicated,  the  legislature  may  exercise  the 
power  by  resuming  the  granted  franchises  as  a  penalty  for- 
their  abuse  or  misuse;^  or  by  rendering  stockholders  individually- 
liable  for  the  corporate  debts,  who  by  the  charter  or  general, 
law  were  exempt  from  such  liability;^  or  by  requiring  corpo- 
rations to  go  into  vohmiary  liquidation; '  or  by  subjecting  to- 
taxation  the  property  of  corporations  previoilsly  exempt  there- 
from;^ or  by  prescribing  in  what  manner  the  corporation, 
shall  in  future  exercise  its  granted  franchises;  if  a  railroad  com- 
pany,  by  compelling  it  to  make  changes  in  the  level,  the  grade,, 
and  the  connections  of  its  road,  to  construct  a  new  and  con- 
necting track,  and  to  provide  in  what  manner  and  under  whose- 
supervision  such  work  shall  be  done,  and  how  paid  for;*  in 
the  case  of  such  companies,  compelling  them  to  make,  at  their 
own  expense,  grade  crossings  at  the  intersection  of  public 
highways;*  or  altering,  regulating,  and  fixing  the  maximum- 
limit  of  fares  to  be  charged  for  the  rendition  of  their  services- 
to  the  public;'  if  a  street  railway  company,  by  laying  an  ad- 
ditional burden  upon  it  in  respect  of  its  use  of  the  street, — as- 
hy imposing  a  tax  upon  it  to  pay  for  paving  a  space  of  one  foot- 

»  Erie  &c.  E.  Oo.  v.  Casey,  26  Pa.  St.  287. 

'  Anderson  v.  Com.,  18  Gratt.  ( Va.)  '  Fitchburg  E.  Co.  v.  Grand  Juno- 

295;     Sherman    v.    Smith,    1    Black  tion  E.  Co.,  4  Allen  (Mass.),  198. 

(TJ.  S.),  587;  State  v.  Southern  Pacific  «  'New  York  &c.  E.  Co.  v.  BristoV 

E.  Co.,  24  Tes.  80.  151  U.  S.  556. 

,  '  Eobinson  v.  Gardiner,  18  Gratt.  '  Shields  v.  State,  26  Ohio  St.  86;^ 

(Va.)  509.  Eailway  Co.  v.  Gill,  54  Ark.  101;  St. 

*  Union  Imp.  Co.  v.  Com.,  69  Pa.  Louis  &c.  E.   Co.  v.  Eyan,  56  Ark^ 

St.  140.  245 ;  s.  c.  19  S.  W.  Eep.  839. 
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■outside  of  its  rails;*  if  an  educational  corporation,  by  chang- 
ing the  number  of  its  trustees,  and  providing  that  a  majority 
■of  them  shall  consist  of  certain  officers  of  the  State;  ^  in  the 
■case  of  a  railroad  company,  by  applying  to  it  the  general  law 
-of  the  State  making  such  companies  liable  for  injuries  done  • 
■to  domestic  animals  at  places  where  their  roads  are  not  fenced, 
without  proof  of  negligence;^  by  compelling  a  manufacturing 
-corporation,  which  has,  under  authority  granted  in  its  charter, 
■constructed  a  dam  across  a  river,  to  construct  a  fishway  in  such 
•dam,  to  the  satisfaction  of  commissioners  appointed  by  the 
.legislature  for  the  purpose;*  in  the  case  of  a  cemetery  com- 
j>any,  providing  that  the  property  shall  be  managed  by  a 
board  of  trustees,  that  one-fourth  of  the  gross  receipts  arising 
■from  the  future  sale  of  lots  shall  be  paid  to  the  original  pro- 
prietors, and  the  rest  devoted  to  improving  the  cemetery, 
€tc.;*  in  the  case  of  a  turnpike  company,  providing  that  the 
stockholders  shall  elect  six,  and  the  Governor  of  the  State 
appoint  three,  of  the  nine  directors,  whereas  in  the  original 
•charter  each  share  was  allowed  one  vote,  part  of  the  shares 
•belonging  to  the  State;*  in  the  case  of  a  railroad  company,  a 
anunicipal  ordinance  requiring  the  company  to  widen  certain 


•  Sioux  City  Street  E.  Co.  v.  Sioux  on  their  part,  sucli  as  would  preclude 

Oity,  138  U.  S.  98 ;  g.  c.  9  Eail.  &  Corp.  them  from  challenging  it,  even  if  it 

li.  J.  251 ;  46  Am.  &  Eng.  Eail.  Caa.  had  otherwise  been  invalid.    Ibid. 

169;  affirming  s.  c.  78  Iowa,  367;  43  s  Jeffersonville  E.  Co.  v.  Gabbert, 

11.  W.  Eep.  224.    The  license  to  oc-  25  Ind.  431. 

■cupy  the  street  was  conferred  upon  *  Holyoke  Co.  v.  Lyman,  15  Wall, 
the  railway  company  by  a  municipal  (U.  S.)  500;  affirming  s.  c.  sub  nom. 
■ordinance,  and  the  court  held  that  it  Commissioners  v.  Holyolje  Water- 
was  not  competent  for  the  municipal  power  Co.,  104  Mass.  446;  s.  c.  6 
•corporation  to  release  the  State's  Am.  Eep.  247. 
power  of  taxation.  "  Close    v.    Glenwood    Cemetery, 

»  Jackson  v.  Walsh,  75  Md.  304;  107  IT.  S.  466. 

.t.  c.  23  Atl.  Eep.  778.    The  fact  that  «  Harper    v.    Ampt,  32    Ohio    St. 

the  private  stockholders  of  the  cor-  271.    The  court  also  held  that,  on  the 

poration     in     question,     with     full  transfer  by  the  State  of  its  shares  to 

knowledge  of  the  amendment  of  its  private  holders,  they  become  invested, 

■charter,  acted  thereon  by  electing  the  in  an  equal  right  with  other  private 

reduced  number  of  trustees  provided  stockholders,   to  vote  in   respect  of 

by  the  amendment,  was  held  to  con-  such  shares.    Ibid. 
«titute  an  acceptance  of  the  amendment 
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bridges,  already  built,  to  the  acceptance  of  the  city  withia 
whose  limits  they  were  built,  where  the  original  charter  pro- 
vided that  the  construction  and  use  of  them  on  the  road, 
within  the  limits  of  the  city,  should  be  subject  to  such  regu- 
lations as  the  common  council  of  the  city  should  prescribe;^ 
by  prohibiting  to  a  corporation  the  franchise  of  banking, 
which  had  not  been  expressly  granted,  the  charter  providing 
that  it  should  be  subject  to  such  rules  and  regulations  as  the 
legislature,  from  time  to  time,  might  think  proper  to  make;" 
by  authorizing  receivers  of  mutual  insurance  companies  to 
make  assessments  upon  premium  notes,  whether  given  before 
or  after  the  passage  of  the  act;'  and  by  compelling  a  corpo- 
ration, organized  for  the  improvement  of  a  navigation,  to  pay 
consequential  damages  already  done  to  private  property  by  its- 
exercise  of  the  power  of  eminent  domain,  and  which  before 
were  damnum  absque  injuria* 

§  5412.  E£fect  of  the  Reservation  of  an  Absolute  Bight 
of  Kepeal.  —  If,  then,  an  absolute  right  of  appeal  has  been 
reserved  to  the  legislature  in  any  of  the  modes  heretofore 
spoken  of,°  it  may  exercise  it  at  its  mere  pleasure,  and  no  judi- 
cial question  can  properly  be  made  to  arise  upon  the  pro- 
priety of  its  exercising  it,° — though,  of  course,  it  cannot  add 
conditions  in  respect  of  the  winding-up  of  the  corporation,  or 
the  disposition  of  its  property,  which  shall  operate  to  take  its- 
property  from  those  beneficially  entitled  to  it,  or  escheat  to- 
the  State,  or  bestow  it  upon  other  corporations  or  persons.'  If 
the  conditions  exist  which  entitle  the  State,  exercising  the 
power  through  its  organic  law,  to  abrogate  existing  charters- 
or  franchises,  then  a  constitutional  provision  declaring  such 
abrogation,  is  justly  regarded  as  self -enforcing.  Such  was  the 
conclusion  with  regard  to  the  provision  in  the  constitution  of 

1 
^  English  V.  New  Haven  &c.  Co.,  *  Monongahela  Nav.  Co.  v.  Coon^ 

32  Conn.  240.  6  Pa.  St.  379 ;  s.  c.  47  Am.  Dec.  474. 

'  State  V.  Granville   Alexandrian  '  Ante,  §  89,  et  seg. 

Society,  11  Ohio,  1.  '  Lothrop  v.  Stedman,  42  Conn. 

=  Hyatt    V.    McMahon,    25    Barb.  583. 
(N.  y.)  457.  '  Ante,  §5  5109,  5410;   post,  §  5414. 
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Louisiana  of  1879  '  abolishing  the  monopoly  features  of  all  ex- 
isting corporations  other  than  railroad  companies.^ 

§  5413.  Power  to  Alter  or  Bepeal  not  Exercised  so  as  to 
Impair  Vested  Big^hts.  —  Subject  to  some  qualification,  as 
indicated  in  what  has  preceded/  the  power  to  repeal  the  char- 
ter of  a  corporation,  thus  reserved  by  order  to  the  legislature, 
cannot  be  so  exercised  as  to  strike  down  and  destroy  rights 
which  have  become  vested  under  the  charter,  except  those 
rights  which  are  within  the  direct  terms  of  the  grant,  and 
which  are  consequently,  by  the  terms  of  the  contract  embodied 
in  the  grant,  made  subject  to  revocation  by  an  act  of  repeal. 
Vested  rights  of  property  are  protected  under  provisions  ex- 
isting in  all  the  State  constitutions,  and,  in  a  qualified  sense, 
under  the  Federal  constitution  as  interpreted  in  the  Dart- 
mouth College  decision.*  They  are  also  protected  from  inva- 
sion by  the  Federal  government  by  the  fifth  amendment  to  the 
Federal  constitution,  in  so  far  as  it  prohibits  the  deprivation 
of  property  without  due  process  of  law,  and  prohibits  the  exer- 
cise of  the  right  of  eminent  domain  except  upon  the  condition 
of  making  just  compensation.  Decisions  of  the  courts.  Federal 
and  State,  abound  in  expressions  of  this  principle.  One  of 
the  clearest  of  these  is  the  following,  in  the  language  of  the 
Supreme  Court  of  the  United  States,  in  its  opinion  delivered 
by  Mr.  Justice  Miller:  "Personal  and  real  property  acquired 
by  the  corporation  during  its  lawful  existence,  rights  of  con- 
tract or  choses  in  action  so  acquired,  and  which  do  not  in  their 
nature  depend  upon  the  general  powers  conferred  by  the 
charter,  are  not  destroyed  by  such  a  repeal;  and  the  courts 
may,  if  the  legislature  does  not  provide  some  special  remedy, 
enforce  such  rights  by  the  means  within  their  power.  The 
rights  of  the  shareholders  of  such  a  corporation  to  their  inter- 
ests in  its  property  are  not  annihilated  by  such  a  repeal,  and 
there  must  remain  in  the  courts  the  power  to  protect  those 
rights."  °     We  have  already  alluded  to  an  expression  in  an 

1  Const.  La.  1879,  art.  258.  »  Ante,  §  5381. 

*  Putnam  ti.Euch,  54  Fed.  Eep.  216.  'Greenwood  v.  Freight  Co.,  105 

'  Ante,  §  5412.  U.  S.  13, 19. 
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opinion  of  the  Supreme  Court  of  the  United  States,  subse- 
qaently  reiterated,  that  "beyond  the  sphere  of  the  reserved 
powers,  the  vested  rights  of  property  of  corporations,  in  such 
cases,  are  surrounded  by  the  same  sanctions,  and  are  as  invio- 
lable, as  in  other  oases."  ^  Referring  to  some  of  these  de- 
cisions, it  was  said  by  Mr.  Circuit  Judge  Jackson:''  "The 
principle  of  these  and  other  decisions  upon  the  subject  of 
amending  or  repealing  charters  under  a  reservation  of  power 
so  to  do,  is  that  the  legislature  may  change  or  modify  the 
privileges  and  franchises  which  the  State  has  granted  to  the 
corporation,  and  which  concern  the  interests  of  the  public; 
but,  dealing  with  what  it  has  bestowed,  either  by  way  of  with- 
drawal or  of  alteration,  the  State  may  not  go  further,  and  so 
legislate  as  to  disturb,  affect,  or  impair  rights  either  of  the 
corporation  or  of  its  shareholders,  previously  acquired,  while 
the  corporate  functions  were  being  lawfully  exercised.  All 
rights  thus  acquired,  of  whatever  character,  are  surrounded 
and  protected  by  constitutional  sanctions  and  guaranties 
higher  and  superior  to  the  legislative  power  of  amendment  or 
repeal."  *  Decisions  of  State  courts  to  the  same  effect,  reserv- 
ing legislative  power  to  alter  or  repeal  corporate  charters, 
might  be  very  considerably  multiplied.*  Speaking  with  refer- 
ence to  a  reserved  power  to  amend,  the  Court  of  Appeals  of 
Kentucky  have  said:  "It  is  settled  by  an  unbroken  chain  of 
authority  that  the  charter  of  a  private  corporation  may  vest 
such  rights  in  the  corporators  and  stockholders  that  no  subse- 
quent legislation  can  impair  or  diminish,  and  it  is  equally  as 
well  settled  that  such  amendments  of  a  charter  may  be  made 
as  are  necessary  to  carry  into  effect  or  accomplish  the  pur- 
poses for  which  the  charter  was  obtained."  °     In  accordance 

»  Shields  v.  Ohio,  95  U.  S.  319,  324;  &c.  E.  Co. .«.  Thorp,  5  Harr.  (Del.) 

repeated  in  Sinking  Fund  Cases,  99  454. 
TJ.  S.  700,  721.  '  Covington     v.    Covington     &c. 

^  Since  appointed  a  justice  of  the  Bridge  Co.,   10  Bush   (Ky.),  69,   76. 

Supreme  Court  of  the  United  States.  See  also  GriflBn  v.  Kentucky  Ins.  Co., 

»  Hill  V.  Glasgow  E.  Co.,  41  Fed.  3  Bush  (Ky.),  592,  594;  s.  c.  96  Am. 

Eep.  610,  616.  Dec.  259;  Orr».  Bracken  Co.,  81  Ky. 

*  See,  for  example,  Buffalo  &c.  E.  593;  People  v.  O'Brien,  111  N.  Y.  1; 

Co.  V.  Dudley,  14  N.  Y.  336;  Delaware  «.  c.  7  Am.  St.  Eep.  684. 
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-with  this  principle,  where  the  statute  law  of  Kentucky  reserved 
to  the  legislature  the  power  to  amend  or  repeal  any  corporate 
charter  granted  by  it,  "  provided  that  no  amendment  or  repeal 
should  impair  other  rights  previously  vested,"  it  was  held 
that  the  legislature  had  no  power  to  amend  the  charter  of  a 
railroad  corporation  so  as  to  direct  that  the  proceeds  arising 
from  the  lease  or  sale  of  the  road  should,  after  paying  the 
•corporate  debts,  be  applied  in  payment  of  municipal  bonds 
.given  in  exchange  for  corporate  stock  issued  to  the  munici- 
pality; for  the  reason  that  such  application  of  the  corporate 
funds  would  interfere  with  the  vested  rights  of  the  other  stock- 
holders."^ We  may  then  confidently  conclude  that  a  legislative 
ipower,  thus  reserved,  cannot  be  exercised  so  as  to  take  the 
private  property  of  one  person  or  corporation  and  give  it  to 
another;  nor  to  take  private  property  for  public  use  without 
just  compensation,^ — as  by  requiring  a  railway  company  to 
make  the  excavations  and  embankments  for  conducting  a  new 
highway  across  its  track.'  A  leading  limitation  of  this  prin- 
•ciple  is  that  it  does  not  prevent  the  abrogation,  by  a  mere 
repeal,  of  those  rights  which  are  directly  granted  by  the  State 
in  the  charter  or  governing  statute, —  such,  for  instance,  as  the 
franchise  of  being  a  corporation ;  *  or  an  exemption  from  taxa- 
tion; *  since  in  every  such  case  "  the  reservation  affects  the 
•entire  relation  between  the  State  and  the  corporation,  and 
places  under  legislative  control  all  rights,  privileges,  and 
immunities  derived  by  its  charter  directly  from  the  State";* 
:and  we  have  seen  in  a  preceding  section,  from  numerous 
illustrations,  the  scope  which  judicial  authority  has  ascribed 
to  such  a  reserved  power  to  alter  or  repeal.^ 

§  6414.  Effect  of  the  Bepeal  of  Charters  upon  Existing' 
•Contracts.  —  Where  the  right  to  repeal  the  charter  of  a  corpo- 
ration has  been  reserved  in  any  of  the  manners  already  stated,' 

1  Hill  V.  Glasgow  E.  Co.,  41  Fed.  Eep.  610. 

*  Miller  v.  New  York  &c.  E.  Co.,  *  Tomlinson  v.  Jessup,  15  W^ll. 
■21  Barb.  (N.  Y.)  513.                                  (U.  S.)  454. 

•  Ibid.    But  compare  ante,  §  5411,  *  Ibid.,  p.  459. 
'  People  V.  O'Brien,  111  N.  Y.  1;  '  Ante,  §  5411. 

^.  c.  7  Am.  St.  Rep.  684.  «  Ante,  §§  89,  92,  347,  3034,  5408. 
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the  exercise  of  the  right  by  the  legislature  does  not  impair 
the  obligation  of  any  contract  in  a  legal  sense.  It  necessarily 
puts  an  end  to  executory  contracts  of  the  corporation,  so  far  as 
any  obligation  of  performance  rests  on  the  corporation  itself^ 
but,  on  the  other  hand,  subject  to  qualifications,'  the  obligee 
in  such  contracts  is  entitled  to  damages  for  the  non-perform- 
ance, and  he  may  prove  up  his  claim  for  such  damages,  and 
have  distribution  in  respect  of  the  same  out  of  the  assets  on 
winding  up,  in  like  manner  as  any  other  creditor.'''  It  has 
already  been  pointed  out"  that  the  legislature  cannot  establish 
such  rules,  with  regard  to  the  disposition  of  the  assets  of  th& 
corporation,  that  the  avails  shall  be  diverted  from  or  divided 
unfairly  and  unequally  among  the  creditors,  or  that  the  portioor 
of  the  avails  which  belongs  to  the  stockholders  shall  be  seques- 
tered and  diverted  from  the  owners.*  In  short,  the  legisla- 
ture cannot,  under  a  reserved  power  to  repeal  the  charter  of  a. 
corporation,  deprive  the  beneficiaries  under  the  corporation 
of  its  property,  or  interfere  with  or  annul  its  contracts  with 
third  persons,  except  so  far  as  executory  contracts  are  neces- 
sarily determined  by  the  termination  of  the  existence  of  th& 
corporation.^ 

§  5415.  Effectof  Assignment  of  Corporate  Francliises  upon 
IJegrisIative  Power  to  Alter  or  Kepeal. — It  is  axiomatic  that 
if  there  is  reserved  to  the  legislature  an  unconditional  power 
of  alteration  or  repeal,  this  power  cannot  be  in  any  way 
abridged  by  anything  which  the  grantees  of  the  franchises  can 
do, —  as,  for  instance,  by  transferring  their  franchises  to  third 
persons;  since  they  cannot  transfer  larger  franchises  than  they 
have  received  from  the  legislature.  But  where  they  received 
franchises,  whether  by  a  grant  from  the  legislature  or  from  a. 

1  Ante,  §  3122;  post,  5  6743. 
"  Post,  §  6743.  E.  Co.,  113  N.  Y.  311;  8.  c.  21  N.  Y. 

•  Ante,  §  5409.  St.  Eep.  958 ;  21  N,  E.  Eep.  60 ;  affirm- 

•  Lothrop  V.  Stedman,  42  Conn,  ing  s.  c.  48  Hun  cN.  Y.),  552;  16  N.  Y> 
583 ;  Sala  v.  New  Orleans,  2  Woods  St.  Eep.  137.  See  also  People  *. 
(U.  S.),  188.  O'Brien,  111  N.  Y.  1;  s.  c.  7  Am.  St. 

'  New  York?;.  Twenty-third  Street      Eep.  684.    Ante,  §  5409. 
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municipal  council,  which  are  in  the  nature  of  an  estate  in  fee  in 
real  property,  as,  for  instance,  the  franchise  of  operating  a  street 
railroad  in  the  streets  of  a  city,  which  is  construed,  though  with 
doubtful  propriety,  to  be  a  grant  in  perpetuity  although  the  life  of 
the  corporation  is  limited  to  a  definite  period,  they  can  trans- 
fer that,  provided  they  have  a  general  power  to  transfer  their 
franchises;  and  the  repeal  of  their  charter  does  not  determine 
that  franchise  in  the  hands  of  their  grantees.*  Especially,  it 
is  reasoned,  after  such  franchises  have  become  the  subject  of 
mortgages,  and  investors  have  advanced  their  money  on  the 
faith  of  their  being  subject  to  constitutional  protection,  it 
would  be  contrary  to  the  fundamental  principles  of  American 
constitutions  and  of  the  jurisprudence  of  the  Anglo-Saxon 
race,  to  hold  that  the  legislative  abrogation  of  a  charter,  under 
a  reserved  power,  could  operate  to  destroj'  them,  or  prevent 
them  from  passing,  in  the  administration  of  the  property  of 
the  corporation,  together  with  its  other  property,  to  its  mort- 
gagees, its  general  creditors,  its  stockholders,  or  to  others  bene- 
ficially entitled  thereto.^  So,  it  is  a  just  conclusion  that  where 
a  corporation  transfers  its  franchises  to  another,  as,  for  in- 
stance, by  a  lease  of  its  property  and  franchises,  the  lessee, 
in  respect  of  the  control  of  the  legislature  over  such  property 
and  franchises,  takes  the  place  of  the  lessor,  and  whatever 
legislative  enactment,  in  the  exercise  of  the  police  power  of 
the  State,  or  of  a  reserved  right  to  alter  or  amend  charters, 
would  be  valid  as  against  the  lessor,  will  be  operative  as  against 

'  People  V.  O'Brien,  111  N.  Y.  1 ;  to  a  limited  period,  into  an  assignable! 

g.  c.  7  Am.  St.  Eep.  684;  2  L.  E.  A.  estate  in  perpetuity,  the  decision  pre- 

225 ;  18  N.  E.  Rep.  692.  sents  a  striking  and  odious  violation 

^  Ibid.    The  statement  of  the  text  of  the  principle,  elsewhere  considered 

is  offered  as  a  necessarily  brief  and  (arate,  §5345),  that  grants  of  franchises 

comprehensive  r6sum§  of  a  decision  to  corporations  are  strictly  construed 

of  the  New  York  Court  of  Appeals,  against  the  grantee  and  in  favor  of 

•where  the  leading  opinion,  charac-  the  public.     The  practical  effect  of 

terized  by  exceptional  learning  and  such  decisions  should  be  studied  with 

ability,  was  delivered  by  Mr.  Chief  reference  to  the  notorious  fact  that 

Judge  Euger.    In  converting  a  license  the  license  in  question  was  procured 

granted  by  a  municipal  corporation  by  the  most  enormous  bribery  and 

to  a  private  corporation  whose  life  had  corruption, 
been  limited  by  the  law  of  its  creation 
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"the  lessee.*  A  francliise  may,  of  course,  be  granted  to  a  cor- 
■poration  and  to  its  successors  and  assigns,  so  as  to  extend  be- 
yond the  period  of  the  life  of  the  corporation;  and  where  a  city, 
by  an  ordinance,  granted  toa  gaslight  company,  and  to  its  suc- 
•cessors  and  assigns,  the  privilege  of  furnishing  gas  to  the  city 
and  to  private  consumers  for  a  named  period,  the  grant  was 
held  valid,  although  the  time  named  in  it  extended  beyond  the 
"termination  of  the  company's  chartered  existence,  —  the  or- 
'dinance  providing  that  the  corporation  might  transfer  all  the 
rights,  privileges,  property,  and  franchises  thereby  given  to 
:any  organized  gas  company  of  the  State  which  would,  within 
-twenty  days  after  the  transfer,  file  its  written  acceptance  of 
the  ordinance  and  give  bond  to  perform  all  the  agreements 
required  of  the  original  company.^ 

§  5416.  State  cannot  Force  upon  Corporators  an  Amend- 
anent  of  their  Charters.  —  We  have  already  had  occasion  to 
refer  to  the  principle  that  the  State  cannot  force  a  number  of 
■individuals  into  a  private  corporation,  and  compel  them  to 
a,ssume  its  franchises  and  the  corresponding  duties  which 
those  franchises  imply,  against  their  wills.'     It  is  merely  an 


'  New  York  v.  Twenty-third  Street 
E.  Co.,  113  N.  y.  311;  affirming  «.  c. 
48  Hun  (N.  Y.),  552. 

'  State  V.  Laclede  Gaslight  Co., 
102  Mo.  472;  «.  c.  22  Am.  St.  Eep. 
789;  14  S.  W.  Eep.  974;  15  S.  W. 
Eep.  383.  For  a  conspicuous,  though 
•doubtful,  illustration  of  the  doctrine 
that  franchises  may  be  granted  even 
in  perpetuity  to  corporations  organ- 
ized for  a  limited  period  of  time,  the 
reader  is  again  referred  to  People  v. 
O'Brien,  111  N.  Y.  1;  >.  c.  7  Am.  St. 
Eep.  684. 

'  Ante,  §  52;  Ellis  v.  Marshall,  2 
Mass.  269;  s.  o.  3  Am.  Dec.  49.  The 
■ancient  law  of  England  seems  to  have 
befen  the  same  with  regard  to  munici- 
pal corporations,  which  were,  and  still 
are,  created  by  royal  charters  granted 
by  the  King  in  his  Council.  In  Bagg'a 
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Case,  Eolle,  224,  it  was  held  that  a 
patent  to  be  a  corporation,  procured 
by  some  persons,  would  not  bind  the 
rest  without  their  assent.  In  Brown- 
low's  Eeports,  100,  there  is  this  pas- 
sage :  "  It  was  said  that  the  inhabitants 
of  a  town  cannot  be  incorporated  with- 
out the  consent  of  the  major  part  of 
them,  and  an  incorporation  without 
their  consent  is  void."  Lord  Holt 
expressed  the  opinion  that  a  new 
charter  granted  to  the  city  of  JSTorwich 
would  have  been  void  if  the  corpora- 
tion had  refused  it ;  but,  having  ac- 
cepted it  and  put  it  into  execution,  it 
was  good.  Comberbach,  316.  Quot- 
ing these  decisions,  the  Supreme  Ju- 
dicial Court  of  Massachusetts  held, 
in  1807,  that  an  act  of  the  legislature 
of  that  State,  incorporating  certain 
persons  therein  named,  for  the  pur- 


CONSTITUTIONAL  PROTECTION.     [4  Thonip.  Corp.  §  5416. 

extension  of  this  principle  to  say  that,  although  the  legisla- 
ture has,  ill  granting  a  charter,  reserved  the  power  to  alter  or 
amend  it,  in  any  of  the  modes  of  reservation  already  consid- 
ered, that  power  cannot  be  exercised  without  the  consent  of 
the  corporators.  The  meaning  is  this:  the  legislature  can 
abrogate  their  franchises  altogether,  or  it  may  impose  ne\r 
burdens  or  new  conditions  upon  their  exercise,  but  it  cannot 
compel  them  to  go  on  as  a  corporation  under  the  new  burdens  or 
subject  to  the  new  conditions.  They  have  the  right  to  sayr 
"We  will  not  continue  to  exercise  the  franchise  which  the- 
State  has  conferred  upon  us,  under  the  new  conditions;  but. 
we  will  exercise  our  right  of  going  out  of  existence,  of  dissolv- 
ing, going  into  liquidation,  and  winding  up."  This  conclu- 
sion is  equally  clear,  if  we  regard  the  charter  as  a  contract, 
between  the  State  and  the  grantees.  Then,  as  we  have  seen,* 
the  grant  becomes  a  contract  only  upon  its  acceptance.  So,  in 
like  manner,  an  amendment  or  alteration  of  the  grant,  under 
a  power  reserved  by  the  grantor,  becomes  operative  only  upon 
its  acceptance.  If  the  grantees  continue  to  exercise  their 
franchises  notwithstanding  the  amendment  or  alteration  of 
the  grant,  they  are  conclusively  deemed  to  have  accepted  it.* 
But  they  cannot  be  forced  into  a  new  contract  with  the  State,, 
the  other  contracting  party.  They  may  repudiate  it,  and. 
exercise  their  privilege  of  surrendering  to  the  State  the  fran- 
chises granted  by  it.*'    Upon  the  question  whether  an  amend- 


pose  of  making  a  street,  and  subject-  opinion  of  the  Court  of  Appeals  of 
ing  the  individuals  to  assessments  by  Kentucky  in  Sage  v.  Dillard,  IB  B. 
the  corporation,  for  the  expense  of  Mon.  (Ky.)  340,  363,  in  the  following- 
making  the  street,  would  not  bind  a  language:  "The  reservation  of  the- 
person  named  in  the  act  without  his  right  to  alter,  amend,  or  repeal  the 
assent  thereto.  Ellis  v.  Marshall,  2  act  by  which  this  corporation  was. 
Mass.  269 ;  «.  c.  3  Am.  Dec.  49.  created,  is  certainly  prudent  and  sal- 
•  Ante,  §  5388.  utary ;  but  it  seems  to  be  a  necessary 
'  Ante,  §§  60,  97.  implication  that,  if  the  legislature: 
'  This  is  clearly  brought  out  by  should  undertake  to  make  what,  in 
Mr.  Justice  Christian  in  the  opinion  their  opinion,  is  a  legitimate  altera- 
of  the  court  in  Yeaton  v.  Bank  of  the  tion  or  amendment,  the  trustees  have 
Old  Dominion,  21  Gratt.  (Va.)  593.  the  power  to  accept  or  reject  it,  what- 
This  doctrine  is  also  strongly  stated  ever  may  be  the  consequences.  If, 
by  Judge  Crenshaw  in   giving   the  from  maladministration,  or  otherwise^ 
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ment  requires  unanimous  consent,  or  whether  the  consent  of  a 
m,ajority  will  be  sufficient,  it  is  not  deemed  necessary  to  add 
anything  to  what  has  preceded  in  other  titles.^ 

§  5417.  Constitutional  Protection  of  the  Eights  of  Share- 
holders.—  Unless  such  power  is  reserved  to  the  legislature 
in  some  of  the  modes  already  stated,^  stockholders  who  have 
become  such  under  an  original  charter  cannot  be  ousted  of 
■their  rights  in  the  corporation  by  a  subsequent  legislative  act 
amending  the  charter,  to  which  they  have  not  consented.'  It  , 
may  be  added  that  there  is  a  view  to  the  effect  that,  even 
where  the  right  to  repeal  or  alter  a  charter  has  been  reserved  to 
the  legislature,  the  right  cannot  be  so  exercised  as  to  inter- 
fere with  contract  rights  subsisting  between  the  corporation 
and  its  stockholders.*  The  theory  is  that,  while  the  legisla- 
ture may  alter  and  amend  charters,  yet  it  cannot  compel 
dissenting  stockholders  to  accept  such  alterations  and  amend- 
ments; in  other  words,  it  cannot  force  them  into  a  new  con- 
tract into  which  they  did  not  agree  to  enter.     Where  the 


the  legislature  should,  at  any  time, 
deem  it  expedient  to  put  the  institute 
out  of  existence,  by  a  repeal  of  its 
charter,  they  have  the  unquestionable 
power  to  do  so;  but  they  have,  in  our 
opinion,  no  right  or  power  to  compel 
the  trustees  to  accept  any  act  which 
they  may  pass,  although,  in  their  esti- 
mation, it  may  comport  with  the 
power  reserved.  Indeed,  we  perceive 
but  little  if  any  utility,  in  a  reserva- 
tion of  power  to  alter  or  amend,  when 
it  strikes  us  as  axiomatic  that  the 
legislature  can  impose  no  alteration 
or  amendment  upon  the  trustees  with- 
out their  consent,  either  with  or  with- 
out the  reservation.  The  legislature 
can  no  more  force  the  trustee  to  ac- 
cept an  alteration  or  amendment  of 
their  charter  than  they  could  have 
forced  them  to  accept  the  original 
charter.  Under  the  reservation,  they 
can  repeal  or  destroy,  without  any 
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consent  on  the  part  of  the  trustees, 
but  as  long  as  they  remain  in  exist- 
ence as  a  corporate  body,  they  neces- 
sarily have  the  power  to  reject  an 
amendment.  What  might  be  the  con- 
sequences of  the  rejection  of  a  lawful 
amendment,  it  is  unnecessary  for  us 
to  consider." 

'  Ante,  §§  73,  74.  See  Durfee  v. 
Old  Colony  &c.  E.  Co.,  5  Allen(Mass.), 
230. 

»  Ante,  §§  89,  92,  347,  3034,  5408. 

'  As  where,  after  free  colored  per- 
sons had  become  stockholders  under 
an  original  charter,  a  stbsequent  char- 
ter was  granted  by  the  legislature  to 
the  same  corporation  in  which  the 
right  of  holding  stock  was  confined  to 
free  white  citizens.  Boisdere  v.  Citi- 
zens' Bank,  9  La.  506;  s.  c.  29  Am. 
Dec.  453. 

'  Snook  V.  Georgia  Imp.  Co.,  83 
Ga.  61;  t.  c.  9  S.  E.  Bep.  1104. 
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right  of  alteration  or  repeal  has  been  reserved  to  the  legisla- 
ture, the  view  of  another  court  is  that  it  may  be  exercised  so 
as  to  change  the  voting  power  of  the  stockholders,  as  between 
the  State  and  the  private  members  of  a  corporation  in  which 
the  State  is  a  part  owner,  and  that  no  constitutional  rights 
are  thereby  violated.^  If  the  charter,  or  an  existing  consti- 
tutional provision  or  general  law,  reserves  to  the  legislature 
a  plenary  right  of  alteration  or  repeal,  then  the  co-adventur- 
ors,  by  accepting  the  charter  or  the  general  enabling  act 
and  organizing  under  it,  consent  that  future  legislatures 
may  exercise  that  right;  and  it  seems  to  be  an  untenable 
view  that  they  may  repudiate  that  consent  and  fly  in  the  face 
of  future  legislation  which  takes  place  under  a  right  thus 
reserved."  The  object  of  such  reservation  seems  to  be  to  give 
to  future  legislatures  the  same  plenary  power  over  corpora- 
tions which  the  Parliament  of  Great  Britain  has;  and  that  Par- 
.  liament  may,  it  is  well  known, repeal  a  contract;^  and  so,  it  would 
seem,  may  the  Congress  of  the  United  States,  acting  otherwise 
within  the  scope  of  its  powers.  A  just  limitation  of  the  power 
of  State  legislation,  even  in  such  cases,  seems  to  be  that  the 
right  to  alter  or  repeal  does  not  extend  to  the  right  of  confisca- 
tion, and  that  the  legislature  cannot,  under  the  disguise  of 
exercising  such  a  right,  confiscate  the  property  of  the  stock- 
holders; because  that  would  be  a  taking  of  it  without  due 
process  of  law,  and  a  denial  to  them  of  the  equal  protection 
of  the  laws,  within  the  meaning  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.^  It  has  been  justly 
pointed  out  that  a  stockholder  in  a  corporation  possessing 
peculiar /ranc/iises,  such  as  the  exclusive  franchise  of  taking 
tolls,  has  such  an  interest  in  those  franchises  as  cannot  be  im- 
paired by  the  legislature  without  his  consent,  either  express 
or  implied;^  and  it  is  upon  this  principle,  as  we  have  seen, 

>  Jackson  v.  Walsh,  75  Md.  304;  *  Post,  §  5448,  et  seg. 

«.  c,  23  Atl.  Eep.  778.  »  Gifford  v.  New  Jersey  E.  &c.  Co., 

»  Ante,  §  89,  et  Beg.  10  N.  J.  Eq.  171.    This  case,  in  strict- 

'  See  the  discussion  in  Brick  Pres-  ness,  holds  that  any  act  of  the  legis- 

byterian  Church  v.  New  York,  6  Cow.  lature    impairing   the   rights    of   a 

(N.  Y.)  538.  stockholder,  above  described,  would 
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that  stockholders  are  released  from  their  contract  of  subscription 
by  amendments  to  the  charter  not  concurred  in  by  them,  which 
substantially  change  the  purposes  for  which  the  corporation 
was  created.'  No  constitutional  principle  restrains  the  legis- 
lature from  giving  more  efficient  remedies  against  stockholders  in. 
favor  of  creditors.  Thus,  where  the  existing  remedy  is  by  a. 
suit  in  equity,  it  is  competent  for  the  legislature  to  pass  a  law 
creating  a  remedy  by  a  motion,  upon  notice,  for  execution  against, 
the  stockholder,  in  the  action  in  which  the  judgment  has  been 
rendered  against  the  corporation,  giving  the  stockholder  an 
opportunity  to  appear  and  make  defense.^  And  so,  it  seems- 
that  if  the  power  to  alter  or  amend  a  charter  has  been  re- 
served to  the  legislature,  that  power  may  be  exercised,  in 
furtherance  of  the  ends  for  which  the  corporation  was  created^ 
by  passing  an  act  enabling  the  corporation,  in  the  event  of 
having  sustained  losses,  to  fill  up  those  losses  by  making  as- 
sessments against  the  shareholders,  beyond  what  the  corpora- 
tion was  originally  empowered  to  do.  Such  a  statute  does, 
not,  it  is  held,  impair  the  obligation  of  the  contract  between 
the  stockholder  and  the  corporation;  but,  on  the  contrary,  it 
is  to  be  assumed  that  the  stockholder  entered  into  his  engage- 
ment with  the  corporation  in  view  of  the  fact  that  the  legis- 
lature had  reserved  the  right  to  exercise  such  power.^ 

§  6418.  Power  toAmeud  does  not  Extend  to  Creating- a  Ife'w 
Corporation.  —  Another  limitation  upon  the  reserved  power  to 
alter,  amend,  or  repeal  the  charter  of  a  corporation  is  that 
the  legislature  cannot  so  exercise  the  power  as  to  create  a 
new  and  different  corporation,  and  transfer  the  franchises  and 
properties  of  the  original  corporation  to  such  new  corporation.. 

not  be  binding  on  him  without  his  '  Gardner  v.  Hope  Ins.  Co.,  9  E.  I. 

consent,  under  the  provisions  of  an  194 ;  s.  c.  11  Am.  Eep.  238.    Compare- 

applioatory     statute     saving     vested  Bailey  v.  Trustees,  6  B.  I.  491 ;  Com, 

rights.    But  the  principle  would  be  v.  Essex  County,   13  Gray  (Mass.),. 

equally  applicable  with  reference  to  239 ;  Old  Town  &c.  E.  Co.  v.  Veazie,. 

his  protection  under  constitutional  pro-  39  Me.  571 ;  South  Bay  Meadow  Dam- 

visions.  Co.  i.  Gray,  30  Me.  547 ;  Louisville  v^ 

'  Ante,  §  71,et  seq.  University  of  Louisville,  15  B.  Mon. 

'  Hill  V.  Merchants'  Mut.  Ins.  Co.,  (Ky.)  642 ;  Everhart  v.  West  Chester 

134  U.  S.  515.  &c.  K.  Co.,  28  Pa.  St.  339. 
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This  would  seem  to  be  almost  axiomatic,  when  it  is  consid- 
ered that  legislative  power  does  not  extend,  under  American 
systems  of  government,  to  the  taking  of  one  man's  property 
from  him  and  conferring  it  upon  another,  without  compen- 
sation, and  especially  for  purposes  which  are  private,  and  not 
public  or  governmental  in  their  nature.  This  doctrine  has, 
in  several  cases,  been  applied  to  charitable  corporations,  which 
differ  from  joint-stock  corporations  in  respect  of  the  fact  that 
the  trustees  are  the  persons  incorporated;  so  as  to  reach  the 
conclusion  that  the  legislature  cannot  exercise  its  reserved 
power  of  amendment  by  creating  a  new  board  of  trustees,  or  by 
adding  to  the  existing  board  of  trustees  such  a  number  of  new 
members  as  will  have  the  essential  effect  of  changing  thei 
grantees  in  the  original  grant, —  in  other  words,  of  transferring 
the  franchises  and  other  properties  of  the  corporation  to  a 
new  body  of  men.  These  cases  fully  concede  the  principle  that, 
under  such  a  reservation,  the  legislature  may  withdraw  the 
franchises  entirely,  or  may  repeal  or  abrogate  the  grant;  but 
they  proceed  upon  the  view  that  it  never  could  have  been  the 
intention  of  the  legislature,  in  creating  the  reservation,  to 
take  to  itself  a  power  which  it  does  not  inherently  possess, — > 
that  of  taking  the  property  of  one  man  and  merely  giving  it 
to  another,  without  his  consent.  Regarding  the  grant  of  cor- 
porate franchises  as  a  contract,  the  theory  is,  that  it  is  compe- 
tent for  the  legislature  to  modify  the  contract  as  between  the 
original  parties  to  it  and  their  legitimate  successors,  but  that  it  is 
not  competent,  under  the  disguise  of  modifying  the  contract,  to 
introduce  new  parties  to  it,  —  in  other  words,  to  make  it  a  con- 
tract between  different  contracting  parties.  In  commenting 
upon  this  question,  where  the  legislature  had  reserved  the 
power  to  limit,  annul,  or  restrain  the  powers  vested  by  its  act  of 
incorporation,  Mr.  Justice  Story  said:  "  The  language  of  that 

section  is  certainly  very  broad,  but  it  is  not  unlimited 

The  founder  has  a  right  to  have  the  statutes  of  his  foundation, 
as  to  the  power  of  the  trustees,  strictly  adhered  to,  except  so 
far  as  he  has  consented  to  any  alteration  of  them.  But  an 
authority  to  alter  or  modify  these  powers  can  never  be  fairlv 
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construed  into  an  authority  to  take  them  away  from  his  trus- 
tees and  confer  the  same  powers  on  other  persons."*  In  like 
manner,  the  Court  of  Appeals  of  Kentucky  have  held  that  a 
reservation  in  the  charter  of  a  corporation,  established  for  a 
charitable  purpose,  to  alter,  amend,  or  repeal  the  act  of  incor- 
poration, did  not  extend  so  far  as  to  enable  the  legislature, 
without  the  consent  of  the  existing  corp6rators,  to  add  sixteen 
members  by  name  to  their  number,  —  that  is,  to  the  board  of 
trustees  of  the  institution,  which  was  the  body  incorporated. 
The  grounds  on  which  rhe  court  proceeded  were  thrown  into 
very  strong  language  by  Judge  Crenshaw,  who  delivered  the 
opinion  of  the  court,  especially  in  the  following  passage: 
"  Then,  did  tlie  legislature  which  granted  the  charter,  or  the 
trustees  who  were  incorporated,  and  to  whom  the  grant  was 
made,  contemplate,  that  any  future  legislature  would  have 
the  power,  under  the  right  reserved,  to  assume  to  themselves 
the  right  of  creating  additional  corporators,  or  adding  new 
parties  to  the  contract,  without  the  consent  of  those  with 
whom  the  original  contract  was  made?  Does  the  right  to 
'  alter,  amend,  or  destroy  '  a  contract  include  the  right  to  add 
other  parties,  and  invest  them  with  the  same  privileges  and 
franchises  conferred  upon  the  original  parties?  The  power 
to  alter  or  amend  a  contract,  in  our  conception,  is  to  change 
it  as  between  the  original  parties,  and  such  others  only  as 
have  been  permitted,  by  their  mutual  consent,  to  come  into 
the  enjoyment  of  its  benefits  and  privileges;  not  to  compel 
one  of  the  parties  to  operate  in  conjunction  with  the  others, 
and  share  with  them  the  privileges  and  benefits  of  the  con- 
tract. When  such  a  power  is  attempted  to  be  exercised  by 
one  of  the  parties  over  the  other,  has  not  the  party  upon  whom 
the  attempt  is  made  a  right  to  say:  'Alter,  or  amend,  or  even 
destroy,  the  contract  subsisting  between  us;  but  do  not,  under 
the  semblance  of  an  alteration  or  amendment,  force  us  to  co- 
operate with  men  (it  may  be)  between  whom  and  ourselves 
there  cannot  be  peace,  harmony,  and  concert  of  action?'"^ 

.    *  Allen  V.  McKeen,  1  Sumn.  (T7.  S.)  »  Sage  v.  Dillard,  15  B.  Mon.  (Ky.) 

276,  302,  305,  340,  359. 
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§  S419.  Reservation  of  Eight  of  Repeal  upon  Happening 
•of  Future  Contingency:  Whether  Legislature  or  Courts  to 
Judge  of  the  Contingency.  —  A  difference  of  opinion  has 
•arisen  in  cases  wh^re  the  legislature  has  reserved  the  right 
io  repeal  a  charter  granted  to  a  corporation  upon  the  happen- 
ing of  a  certain  contingency  named  therein.  Upon  this  sub- 
ject the  books  disclose  no  less  than  three  theories:  1.  That 
the  legislature  is  the  exclusive  judge  of  the  question  whether 
the  contingency  has  happened,  and  that  in  this  respect,  as  in 
■others,*  the  judicial  branch  of  the  State  has  no  power  to 
inquire  into  the  grounds  upon  which  the  legislature  has  acted, 
^ut  must  presume  that  it  has  acted  upon  sufficient  grounds.* 
:2.  That  precedent  judicial  action  is  necessary,  adjudging,  in  a 
"proceeding  by  the  State  against  the  corporation,  that  the  con- 
i.ingency  has  happened  upon  which  the  right  of  repeal  has 
■been  reserved,  —  after  which  the  legislature  may  exercise 
"the  right.'  This  view  is  based  upon  the  conception  that  for 
iihe  legislature  to  assume  to  determine  that  the  contingency 
has  happened  upon  which  it  has  reserved  the  right  of  repeal, 
"would  be  an  invasion  of  the  exclusive  province  of  the  judicial 
ibranch  of  the  government,  and  contrary  to  that  provision  of 
"the  constitution  which  declares  that  "  the  legislative,  execu- 
tive, and  judicial  powers  of  the  government  ought  to  be  for- 
ever separate";  and  further,  that  it  would  be  a  taking  of 
property  and  a  deprivation  of  liberties  and  privileges  without 

1  For  a  discussion  of  the  principle  Flint  &c.  R.  Co.  v.  WoodhuU,  25  Mich, 

"that  it  is  not  competent  for  the  courts  99,  103;  s.  c.  12  Am.  Rep.  233. 
to  inquire  into  the  sufficiency  of  the  *  Crease    v.    Babcockj    23    Pick. 

■evidence  upon  which  the  legislature  (Mass.)  334;   s.  c.  34  Am.   Dec.   61; 

.has  exercised  its  powers  in  a  given  Carey  v.  Giles,  9  Ga.  253 ;  Lothrop  v. 

particular,  see  De  Camp  v.  Eveland,  Stedman,  42  Conn.  584 ;  Miners'  Bank 

19  Barb.  (N.  Y.)  81.    That  an  act  of  v.  United  States,  Morris  (Iowa),  482; 

!the  legislature  cannot  be  impeached  «.  c.  43  Am.  Dec.  115. 

or  fraud,  see    Fletcher  v.  Peck,   6  '  Regents  v.  Williams,  9  Gill  &  J. 

Cranch  (U.  S.) ,  87 ;  People  v.  Draper,  (Md. )  365 ;  s.  c.  31  Am.  Dec.  72 ;  Canal 

15  N.  Y.  532,  545;  People  v.  Shepard,  Co.  v.  Railroad  Co.,  4  Gill  &  J.  (Md.) 

36N.Y.  285,289;  Baird®.  New  York,  122;    Flint    &c.    Plank-road    Co.    v. 

®6  N.  Y.  567,  581;  People  v.  Albert-  WoodhuU,  25  Mich.  99;  s.  c.  12  Am. 

eon,  55  N.  Y.  50 ;  People  v.  New  York  Rep.  233. 


Central  E.  .Co.,  24  N.  Y.  485,  498; 
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due  process  of  law.*  3.  A  third  view  is  that  while  the  legis- 
lature can  assume  to  determine  in  the  first  instance  that  the 
reservation  has  happened,  it  makes  the  determination  subject 
to  judicial  review;  so  that  if,  in  a  proper  proceeding,  the 
courts  find  that  it  has  not  happened,  they  may  declare  the 
repealing  act  void.  These  theories  will  be  separately  consid- 
ered.* 

§  5420.  Comments  on  the  Vieiv  tbat  the  Courts  Alone  can 
Determine  that  the  Contingency  has  Happened. — That  the 
right  to  determine  whether  the  contingency  named  in  the 
grant  has  happened  rests  exclusively  with  the  legislature  is 
the  only  conclusion  which  can  be  supported  upon  tenable 
reasoning,  unless  the  terms  in  which  the  reservation  of  the 
right  to  repeal  is  made  are  such  as  to  leave  it  a  doubtful 
matter  of  construction  whether  the  legislature  intended  that 
the  happening  of  the  condition  should  be  determined  by  it, 
or  by  the  judicial  branch  of  the  government.  In  the  latter 
case,  it  becomes  merely  a  matter  of  construction  of  the  terms 
of  the  grant,  and  there  would  be  ample  room  for  the  judicial 
courts  to  presume  that  the  legislature  intended  that  the 
contingency  should  be  ascertained  in  the  judicial  courts  in 
a  proceeding  by  quo,  warranto.  But  if  the  reservation  is  made 
in  such  terms  as  to  make  it  clear  that  the  legislature  in- 
tended, to  reserve  to  itself  the  right  to  repeal  the  grant  when- 
ever it  should  conclude,  upon  inq[uiry,  that  the  conditions 
named  in  the  reservation  had  happened,  then  there  is  an  end 
of  all  discussion;  and  for  the  simple  reason  that  the  corpora- 
tors get  no  more  than  what  the  legislature  has  granted. 
The  reservation  qualifies  and  limits  the  grant,  and  restricts 
the  quantity  of  the  thing  granted;  and  the  grantees,  by  ac- 
cepting the  grant,  estop  themselves  from  disputing  the  reser- 
vation. Assuming  that  it  is  a  reservation  to  the  legislature 
of  judicial  power,  they  have  consented  to  it,  and  so  far  as  their 
rights  are  concerned  they  are  concluded  by  their  consent 
from  disputing  it.     It  is  not  a  case  for  the  operation  of  the 

*  See  next  section.  *  Post,  §  5421. 
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principle  that  consent  cannot  give  jurisdiction,  but  it  is  a 
case  for  the  operation  of  the  principle  consensus  facit  jus. 
That  this  conclusion  is  inevitable  will  appear  from  the  further 
consideration  that  it  is  clearly  admitted  that  the  legislature 
may  reserve  an  unqualified  right  to  repeal  the  grant  at  its 
mere  pleasure.  The  power  to  reserve  an  unqualified  right  of 
repeal  necessarily  includes  the  power  to  reserve  a  qualified 
right  of  appeal;  and  when  the  corporators  submit  to  the  quali- 
fication by  accepting  its  charter,  they  preclude  themselves, 
and  through  themselves  the  corporation,  from  afterwards  dis- 
puting it,  and  from  holding  on  to  more  than  the  legislature 
has  granted.  Nor  is  it  a  sound  conclusion  that  the  reserva- 
tion of  the  right  to  repeal  such  a  grant,  for  misuser  or  non- 
user,  is  an  assumption  of  judicial  power,  any  more  than  is  the 
right  to  make  it  in  the  first  instance.  Nearly  all  legislation 
proceeds  upon  an  inquiry  as  to  whether  existing  facts,  circum.> 
stances,  or  conditions  render  legislation  on  particular  subjects 
necessary  or  expedient.  These  inquiries,  it  is  well  known, 
are  prosecuted  through  legislative  committees;  and  by  far  the 
greater  time  bestowed  by  the  legislators  upon  their  legislative 
duties  is  consumed  in  the  committee-room,  where  witnesses 
are  heard,  often  upon  subpoena,  testimony  taken,  and  argu- 
ments made  by  counsel  representing  opposing  views  and  in- 
terests. This  inquiry  is  not  judicial,  because  it  does  not 
depend  upon  the  presence  of  adversary  parties,  nor  proceed 
upon  notice,  or  upon  any  right  of  anyone  to  be  heard.  But 
it  is,  nevertheless,  such  an  inquiry  as  legislators  make  in  the 
discharge  of  their  public  duties,  and  such  as,  in  point  of  fact, 
precedes  nearly  all  legislation. 

§  5421.  View  that  the  Decision  of  the  LiCgislature  is  Sub- 
ject to  Judicial  Kevision.  —  Some  of  the  courts,  in  dealing 
with  this  subject,  have  hesitated  upon  the  question  whether 
the  decision  of  the  legislature,  in  repealing  a  charter  granted 
upon  the  condition  of  a  reserved  right  to  repeal  in  case  of  the 
abuse  or  misuse  of  the  privileges  granted,  is  final, — in  other 
words,  whether  the  legislature  can  exercise  the  reserved  right 
wantonly  and  arbitrarily,  when  the  condition  upon  which  it 

4149 


4  Thomp.  Corp.  §  5421.]     franchises  and  exemptions. 

has  reserved  the  right  to  exercise  it  has  clearly  not  takeur 
place.^  The  Supreme  Court  of  Pennsylvania  have  taken  a^ 
middle  ground,  and  one  which  is  perhaps  less  capable  of  being 
vindicated  upon  sound  reasoning  than  either  of  the  extreme- 
grounds.  It  is  this:  that  where  the  power  of  the  legislature- 
to  repeal  a  charter  on  the  ground  of  misuse  or  abuse  has  been 
reserved,  the  repealing  act  will  be  held  to  be  constitutional,, 
unless  the  corporation  can  show,  by  plain  and  satisfactory- 
evidence,  that  the  privileges  granted  in  the  charter  had  not 
been  abused  or  misused.^    In  the  case  where  this  doctrine- 


'  For  instance,  in  a  leading  case  in 
Massachusetts  where  this  subject  was 
considered,  the  following  passage  is 
found  in  the  opinion  of  the  court  de- 
livered by  Mr.  Justice  Morton :  "  It 
is  indispensable  that  this  inquiry 
should,  in  the  first  instance,  be  made 
by  the  legislature.  No  other  body 
can  do  it  for  them.  They  have  re- 
stricted themselves  from  exercising 
the  power  of  repeal,  until  a  certain 
event  happens.  This  they  must  nec- 
essarily ascertain  before  they  can 
properly  exercise  the  power.  Their 
decision  must,  prima  facie,  be  pre- 
sumed to  be  right.  Whether  it  be 
conclusive  or  not,  is  a  question  which 
it  is  not  necessary  now  to  determine." 
Crease  v.  Babcock,  23  Pick.  (Mass.) 
334,  345;  s.  c.  34  Am.  Dec.  61.  In  a 
case  in  Georgia,  where  the  power  to 
dissolve  a  corporation,  in  the  exercise 
of  a  power  so  reserved  in  the  char- 
ter, was  upheld,  the  question  was  put 
wholly  beyond  the  possibility  of  a 
judicial  contestation  by  the  fact  that 
the  corporation  had,  prior  to  the  re- 
pealing act,  suffered  itself  to  be  dis- 
solved beyond  all  possibility  of 
resuscitation.  "The  conclusion  is 
irresistible,"  said  Lumpkin,  J.,  "  that 
the  corporation,  as  such,  could  never 
be  revived, — I  speak  it  with  rever- 
ence, —  by  any  power  short  of  that 
which  raised  up  Lazarus  from  the 
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grave."    Carey  v.  Giles,  9  Ga.  253,, 
255. 

«  Erie  &c.  R.  Co.  v.  Casey,  26  Pa- 
st. 287.    This  case  seems  to  have  been 
adhered  to  in  Pennsylvania  prior  to- 
the    constitutional     amendment     o£ 
1857.     "That  case,"  said  Mr.  Justice-- 
Sharswood,  "  must  be  considered  an 
authority  in  this  State  for  the  posi- 
tion that   the  legislature  is  not  the- 
flnal    judge    of    whether    the    casus 
fosderis,  upon  which  the  authority  to  • 
repeal  is  based,'iias  occurred."    Com. 
V.  Pittsburg  &c.  E.  Co.,  58  Pa.   St- 
26.    To  the    same    effect    see    Hays- 
V.  Com.,    82    Pa.  St.    518,    523,  per 
Gordon,  J.,  and  Williamsport  County 
V.  Wilhamsport,  120  Pa.  St.  12;  s.  c. 
23  A.tl.  Rep.  496;  and  compare  Wag- 
ner Free  Institute  v.   Philadelphia^ 
132  Pa.  St.  612;  s.  c.  19  Am.  St.  Rep. 
613 ;  19  Atl.  Rep.  297,— where  the  pre- 
ceding cases  are  examined.    But  the- 
amendment  of  1857  to  the  Pennsyl- 
vania constitution,  repeated  in  the 
present    constitution    of   that    State 
(Pa.  Const.  1869,  art.  16,  §  10),  vests- 
in  the  legislature   the  power  to  re- 
voke or  alter  any  charter,  whenever,, 
"  in  their  opinion,"  it  may  be  injuri-- 
ous.     Under  this  provision,  it  is  held 
that  the    legislature  can   repeal  an- 
exemption   from    taxation    conferred 
upon  a  corporation,  whenever,  in  its  . 
discretion,  it  sees  fit  to  do  so,  and- 


CONSTITUTIONAL  PEOTKCTiON.     [4  Thomp.  Corp.  §  5421, 

was  started,  the  charter  reserved  to  the  legislature  the  right 
to  repeal  it  in  case  of  "  abuse  or  misuse"  of  its  privileges;  and 
the  court,  supporting  the  repealing  act,  decided  that  this  con- 
tingency had  occurred,  and  that  the  repeal  was  Justified.*  The 
difficulty  of  supporting  this  conclusion  upon  any  known 
theory  of  the  relative  powers  of  the  legislative  and  judicial 
branches  of  our  State  governments,  is,  that  it  involves  the 
conclusion  that  the  judicial  courts  have  the  power  to  overturn 
an  act  of  the  legislative  branch  of  the  government,  upon  a 
consideration  of  the  facts  upon  which  it  was  made  by  the 
legislature  to  rest.  Plainly,  if  the  legislature  has  the  power 
to  ascertain  whether  or  not  the  facts  exist  which  entitle  it  to 
exercise  its  reserved  right  to  repeal  a  charter  on  the  happen- 
ing of  certain  conditions,  its  determination  is  conclusive, 
and  there  is  no  possible  theory  on  which  an  appeal  can  be 
had  from  that  determination  to  the  judicial  branch  of  the 
government,  upon  a  mere  question  of  fact.  The  right  to  such 
an  appeal  can  only  be  defended  upon  the  theory  that  the 
question  is  a  judicial  question.  But  if  it  is  a  judicial  question, 
then  the  legislature  have  no  power  to  decide  it  in  the  first 
instance;  but,  instead  of  declaring  in  the  preamble  to  a  repeal- 
ing act  that  the  contingency  named  in  the  charter  has  hap- 
pened, they  ought  to  direct  a  judicial  proceeding,  by  the  proper 
law  officer  of  the  State,  to  forfeit  the  charter  on  that  ground. 
There  seems,  accordingly,  no  middle  ground  between  the  propo- 
sitions upon  which  the  courts  have  divided,  but  the  question 
must  either  be  regarded  as  entirely  a  legislative  question  or 
entirely  a  judicial  question,  and  not  as  a  question  lying  half 
way  between  these  two.  Take,  for  instance,  the  case  where 
a  charter  provided  that  "  if  the  corporation  shall  at  any  time 
misuse"  its  franchises,  the  legislature  may  revoke  the  grant. 
Here  it  was  held  that  it  is  necessary  that  an  act  of  revocation, 
on  the  part  of  the  legislature,  should  be  preceded  by  a  judicial 
inquiry  as  to  whether  the  corporation  had  misused  its  fran- 

that  it  can  exercise  the  power  by  a  '  Erie  &c.  E.  Co.  v.  Casey,  26  Pa. 

general  law.  Wagner  Free  Institute's     St.  287. 
Appeal,  supra, 
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chises,  which  preliminary  inquiry  would  be  set  on  foot  by  the 
passage  of  a  resolution  by  the  legislature  directing  that  the 
attorney-general  institute  the  proper  proceeding  in  the  courts 
to  ascertain  the  fact,  and  that  if,  in  such  proceeding,  the 
charge  be  found  true,  the  charter  be  revoked.*  There  is  uo 
sense  in  this  conclusion;  since  what  the  court  suggests  can 
be  done  in  respect  of  any  corporation,  whether  there  is  such 
a  reservation  in  its  charter  or  not,  and  the  decision  renders 
the  reservation  absolutely  meaningless.  A  faithful  interpreta- 
tion would  have  construed  it  as  meaning  exactly  what  the 
legislature  intended,  and  what  the  grantees,  in  accepting 
their  charter,  conceded,  —  the  right,  on  the  part  of  any  future 
legislature,  to  revoke  the  grant  whenever  it  should  conclude, 
upon  evidence  submitted  to  it,  that  the  corporation  had  mis- 
used its  franchises.* 

§  5422.  Further  of  This  Subject.  —  Decisions  of  this  kind 
illustrate  the  tendency  of  judges  to  curtail  the  legislative  power 
in  dealing  with  private  corporations,  and  to  reverse,  in  favor 
of  such  corporations,  the  rule  of  construction  that  their  char- 
ters are  to  be  taken  most  strongly  against  them,  and  that  what- 
ever is  not  clearly  granted  is  withheld.  It  is  safe  to  say  that 
no  legislature  ever  intended  that  such  a  construction  should 
be  put  upon  a  grant  containing  such  a  condition;  since  the 
grant,  so  construed,  would  be  meaningless,  in  that  it  would 
put  a  condition  in  the  charter  which  exists  in  every  charter 
without  its  being  put  there  in  express  words,  —  namely,  the 
condition  that  the  State  can  proceed,  in  its  judicial  courts,  to 
have  it  forfeited  for  non-user,  misuser,  or  abuse.  But  it  is  to 
be  observed  that  the  basis  of  all  this  judicial  casuistry  con- 


'  Baltimore  v.  Pittsburgh  &c.  E.  force,  and  appointing  a  special  tri- 
Co.,  1  Abb.  (U.  S.)  9,  opinion  by  Mr.  bunal  to  determine  whether  the  de- 
Justice  Grier.  flciency  is  made  up  or  not,  is  not  a 

"  A  statute  repealing  a  charter  at  delegation  of  legislative  power,  and  is 

a  certain  date,  but  providing  that  if  valid ;  since  a  statute  may  be  passed 

the  company  shall  make  up  a  defici-  to  take  effect  on  the  happening  of  a 

ency  in  its  assets   before  that  date,  future  event.    Lothrop  v.  Stedman, 

then   the  charter    shall    remain    in  13  Blatchf.  (U.  S.)  134. 
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sists  in  that  other  judicial  casuistry/  which  erected  an  act  of 
sovereign  legislation,  granting  a  charter  of  incorporation,  into 
a  contract.  Now,  since  the  courts  have  declared  it  a  contract, 
they  are  bound  to  deal  with  it  as  they  deal  with  other  con- 
tracts. A  leading  principle  pursued  by  the  courts  in  dealing 
with  all  contracts  is  that  it  is  not  competent  for  the  State  to 
force  people  into  contracts  which  they  have  not  agreed  to  enter 
into.  It  cannot,  we  have  seen,  under  a  reserved  power  to  alter 
and  amend  a  corporate  charter,  oblige  the  corporators  to  accept 
an  onerous  amendment  and  proceed  thereunder.^  Nor  can 
the  judicial  branch  of  the  government  make  a  different  con- 
tract for  parties  litigant  from  that  which  they  have  seen  fit  to 
make  for  themselves.  When,  therefore,  the  State,  through  its 
legislature,  and  a  body  of  co-adventurers,  have  contracted  with 
each  other  that  the  co-adventurers  shall  be  a  corporation  as 
long  as  it  shall  please  the  legislature,  but  that  when  the 
legislature  pleases  it  shall  be  at  liberty  to  put  an  end  to  their 
corporate  existence  by  repealing  their  charter,  —  it  is  difficult 
to  discover  any  principle  upon  which  the  judicial  courts  can 
enlarge  the  contract  by  discharging  the  condition,  so  as  to  con- 
vert it  into  what  it  must  be  assumed  the  legislature  would 
not  have  granted,  a  charter  in  perpetuity.  And  this  is  so, 
wholly  without  reference  to  the  question  whether,  in  reserv- 
ing the  right  of  repeal,  the  legislature  is  reserving  to  itself 
the  exercise  of  a  judicial  power.  Treating  it  as  a  mere  con- 
tract, —  and  this  illustrates  the  incongruity  of  applying  the 
doctrine  of  contracts  to  sovereign  legislation,  —  the  reserva- 
tion becomes  good  by  the  fact  that  the  other  contracting  party 
has  agreed  to  it.  Treating  it  as  a  mere  act  of  sovereign  legis- 
lation, the  proposition  that  a  legislature  cannot  reserve  to 
itself  the  right  to  repeal  anything  which  it  can  enact  is  funda- 
mentally absurd,  for  it  possesses  the  right  without  any  such 
reservation.  In  other  words,  it  is  either  a  contract,  or  it  is 
sovereign  legislation.  If  it  is  a  contract,  it  is  what  the  con- 
tracting parties  have  agreed  to,  and  no  more;  if  it  is  sovereign 
legislation,  it  is  what  the  legislature  pleases,  and  no  more. 

*  ArUe,  §  5381.  »  Ante,  }  74,  et  teq. 
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§  5423.  Such  Keservations  not  Construed  as  Impairing' 
the  Police  Power.  —  It  is  a  sound  conclusion  that  a  reserva- 
tion contained  in  the  constitution  of  the  State,  or  elsewhere^, 
of  a  right  on  the  part  of  the  legislature  to  alter  or  amend  the- 
charters  of  corporations,  ought  not  to  be  construed  as  impair- 
ing the  police  power  possessed  by  the  State  over  corporations 
in  the  absence  of  any  such  reservation,  —  and  this  for  the  rea- 
son that  it  is  the  purpose  of  every  such  reservation  to  enlarge,. 
and  not  diminish,  the  otherwise  existing  power  of  the  legis- 
lature over  corporations.  It  was  accordingly  held  that  a. 
reservation  in  the  constitution  of  Colorado  in  the  following' 
language,  —  "The  general  assembly  shall  have  power  to  alter, 
revoke,  or  annul  any  charter  of  incorporation  now  existingr 
and  revocable  at  the  adoption  of  this  constitution,  or  any  that 
may  hereafter  be  created,  whenever,  in  their  opinion,  it  may^ 
be  injurious  to  the  citizens  of  the  State,  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done  to  the  incorporators,"'  — 
did  not  in  any  way  affect  the  State  in  the  exercise  of  its  police 
power.^ 

§  5424.  Effect  of  Consolidation  upon  Liegfislative  Power- 
to  Alter  or  Kepeal.  —  As  already  seen,  the  consolidation  of" 
two  corporations,  in  a  strict  sense,  takes  place  either  (1)  by 
merging  one  of  the  corporations  into  the  other;'  or  (2)  by- 
merging  both  of  the  corporations  into  a  new  and  third  cor- 
poration.* In  either  event  there  is,  in  a  technical  sense,  a^ 
transfer  of  the  franchises  of  either  one  or  both  of  the  corpora- 
tions to  another  corporation,  —  though  for  the  purposes  of  jus- 
tice, both  corporations  are  deemed  in  a  sense  to  continue.* 
Upon  the  principle  of  the  preceding  section,  the  consolidatioiif 
of  two  corporations  cannot  have  the  effect  of  enlarging  fhe-j 
franchises  of  either,  unless  the  enabling  act  under  which  the 
consolidation  takes  place  operates  to  enlarge  such  franchises.. 
On  the  other  hand,  it  may  have  the  effect  of  curtailing  them.. 
Thus,  if  two  corporations  are  created  with  irrepealable  char— 

>  Const.  Colo.,  art.  15,  ^3.  '  Ante,  §§  324, 330. 

'  Platte  &c.  Co.  V.  Dowell,  17  Colo.  *  Ante,  §  395. 

376;  «.  c.  30  Pac.  Eep.  68.  '  Ante,  §  399,  et  seg. 
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ters,  and  they  are  subsequently  consolidated  in  such  a  manner 
as,  in  effect,  to  create  a  new  corporation,  and,  at  the  time  of 
the  consolidation,  all  corporations  coming  into  existence  are, 
by  the  force  of  the  constitution  or  general  laws  of  the  State,, 
subject  to  have  their  charters  altered  or  repealed  at  the  pleasure 
of  the  legislature,  —  then  the  old  corporations  will,  by  the 
consolidation,  lose  the  original  immunity  in  their  charters- 
from  legislative  alteration  or  repeal.*  The  governing  princi- 
ple is  that  railway  corporations  cannot,  without  legislative- 
permission,  consolidate  with  each  other,^  and  therefore  the 
legislature  may  couple  with  a  grant  of  the  power  to  consoli- 
date such  conditions  or  limitations  as  it  chooses  to  impose;*' 
and  one  of  these  conditions  may  well  be  that  the  consolidated 
corporation  shall  be  subject  to  the  power  of  the  legislature  to- 
alter  or  repeal  its  charter. 

§  5425.  Impairment  of   Charters    by  Judicial   Decisions^. 

The  prohibition  in  the  constitution  of  the  United  States  is- 
that  "no  State  shall  ....  pass  any  ....  law  impairing  the 
obligation  of  contracts."*  This  manifestly  refers  to  the  enact- 
ing of  laws  by  the  legislatures  of  the  States,  and  to  nothing- 
else.  It  does  not  in  terms  lay  any  prohibition  upon  the  judi- 
catories of  the  States  against  rendering  judgments  which  shall 
have  the  effect  of  impairing  the  obligation  of  contracts;  and 
although  such  judgments  may  be  rendered  in  the  most  obvi- 
ous cases,  yet  no  Federal  question  is  involved  therein,  and 
the  Supreme  Court  of  the  United  States  has  no  jurisdiction,, 
by  writ  of  error  or  otherwise,  to  review  and  reverse  the  same.* 

^  Charlotte  &c.  R.  Co.  v.  Gibbes,  the  State,  which  impairs  the  obliga- 

27  S.  C.  385 ;  s.  c,  4  S.  E.  Eep.  49.  tion  of  the  contract,  or  which  is  other- 

'  Ante,  §  315.  wise  in  conflict  with  the  constitution 

°  Frazier  V.  Railway  Co.,  88  Tenn,  of  the  United  States;  and  the  deci- 

138;  s.  c.  12  S.  W.  Rep.  537;  40  Am.  sion  of  the  State  court  must  sustain 

&  Eng.  Rail.  Oas.  358.  the  law  or  constitution  of  the  State' 

*  Const.  U.  S.,  art.  1,  §  10.  in  the  matter  in  which  the  conflict  is 

'  This  will   appear   very  forcibly  supposed  to  exist ;  or  the  case  for  this 

from  the  language  employed  in  some  court  does  not  arise."  Railroad  Co.  v. 

of   the  judgments  of   the    Supreme  Rock,  4  Wall.  (U.  S.)  177,  181.    "We- 

Court  of  the  United  States :  "It  must  are  not  authorized  by  the  Judiciary 

be  the  constitution,  or   some  law  of  Act  to  review  the  judgments  of  the- 
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From  the  quotations  made  in  the  preceding  note,  the  conclu- 
sion is  derived  that  the  Supreme  Court  of  the  United  States 
acquires  no  jurisdiction  to  review  the  decision  of  a  court  of  a 
State  on  the  ground  that  its  decision  has  the  effect  of  impair- 
ing the  obligation  of  a  contract.  But  where  the  Supreme 
Court  of  the  United  States  obtains  jurisdiction  otherwise,  under 
the  Federal  constitution  and  the  Judiciary  Act,  then  it  will 
not  follow  the  decision  of  a  State  tribunal,  as  a  rule  of  prop- 
erty, which  overrules  its  previous  decisions  and  overturns  a 
previously  settled  construction  of  a  provision  of  the  con- 
stitution or  statute  law  of  the  State,  upon  the  faith  of  which 
construction  rights  have  been  acquired  which  would  be  over- 
turned or  destroyed  by  the  judgment  of  the  Federal  court  if  it 
were  deferred  to;  but  it  will  follow  the  last  previous  exposition 
put  by  the  State  tribunal  upon  its  constitution  or  statute.' 


State  courts,  because  their  judgments 
refuse  to  give  effect  to  valid  contracts, 
or  because  those  judgments,  in  their 
effect,  impair  the  obligation  of  con- 
tracts. If  we  did,  every  case  decided 
in  a  State  court  could  be  brought 
here,  when  the  party  setting  up  a 
contract  alleged  that  the  court  had 
taken  a  different  view  of  its  obliga- 
tion to  that  which  he  held."  Knox 
V.  Exchange  Bank,  12  Wall.  fU.  S.) 
379, 383.  Eeaffirming  these  decisions, 
the  court,  in  a  later  case,  speaking 
through  Mr.  Justice  Gray,  said :  "  In 
order  to  come  within  the  provision  of 
the  constitution  of  the  United  States 
which  declares  that  no  State  shall 
pass  any  law  impairing  the  obliga- 
tion of  contracts,  not  only  must  the 
obligation  of  a  contract  have  been 
impaired,  but  it  must  have  been  im- 
paired by  a  law  of  the  State.  The 
prohibition  is  aimed  at  the  legislative 
power  of  the  State,  and  not  at  the 
decisions  of  its  courts,  or  the  acts  of 
administrative  or  executive  boards  or 
oflScers,  or  the  doings  of  corporations 
or  individuals.  This  court,  therefore, 
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has  no  jurisdiction  to  review  a  judg- 
ment of  the  highest  court  of  a  State, 
on  the  ground  that  the  obligation  of 
a  contract  has  been  impaired,  unless 
some  legislative  act  of  the  State  has 
been  upheld  by  the  judgment  sought 
to  be  reviewed."  New  Orleans  Water 
Works  Co.  V.  Louisiana  Sugar  Eefin- 
ing  Co.,  125  U.  S.  18,  30. 

'  This  will  appear  from  the  opin- 
ions of  that  court  in  several  cases.  In 
one  of  these  cases,  where  there  was 
no  opinion  of  the  court,  as  such,  be- 
cause the  concurring  judges  could 
not  agree  upon  any  general  ground 
for  concurrence,  it  was  said  by  Taney, 
C.  J. :  "The  sound  and  true  rule  is, 
that  if  the  contract,  when  made,  was 
valid  by  the  laws  of  the  State,  as  then 
expounded  by  all  the  departments  of 
its  government,  and  administered  in 
all  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by 
any  subsequent  act  of  the  legislature 
of ,  the  State,  or  decision  of  its  courts, 
altering  the  construction  of  the 
law."  Ohio  Life  Ins.  &c.  Co.  v.  De- 
bolt,  16  How.  (U.  S.)  416,  432;  agaia 
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The  principle  here  announced  operates  strongly  upon  all  courts 
of  conservative  tendencies,  and  prevents  them  from  lightly 
overturning  their  former  decisions  which  constitute  rules  of 
property  upon  which  people  have  acted,  even  when  they  have 
become  convinced  that  those  opinions  were  erroneous;  but,  on 
the  soundest  and  justest  considerations,  they  leave  it  to  the 


quoted  in  Taylor  v.  Ypailanti,  105 
IT.  S.  60,  71 ;  in  Gelpcke  v.  Dubuque, 
1  Wall.  (U.  S.)  175,  206;  and  also  in 
Eay  V.  West  Pennsylvania  Natural 
Gas  Co.,  138  Pa.  St.  576,  591;  «.  c.  21 
Am.  St.  Rep.  922.  "  The  same  princi- 
ple," said  the  court  in  a  subsequent 
case,  after  repeating  the  above  quota- 
tion, "  applies  where  there  is  a  change 
of  judicial  decision  as  to  the  consti- 
tutional power  of  the  legislature  to 
enact  the  law.  To  this  rule,  thus  en- 
larged, we  adhere.  It  is  the  law  of 
this  court.  It  rests  upon  the  plainest 
principles  of  justice.  To  hold  other- 
wise would  be  as  unjust  as  to  hold 
that  rights  acquired  under  a  statute 
may  be  lost  by  its  repeal."  Gelpcke 
V.  Dubuque,  1  Wall.  (U.  S.)  175,  206. 
Further  on  the  court  added:  "We 
are  not  unmindful  of  the  importance 
of  uniformity  in  the  decisions  of  this 
court,  and  those  of  the  highest  local 
courts,  giving  constructions  to  the 
laws  and  constitutions  of  their  own 
States.  It  is  the  settled  rule  of  this 
court  in  such  cases  to  follow  the  de- 
cisions of  the  State  courts.  But  there 
have  been  heretofore,  in  the  judicial 
history  of  this  court,  as  doubtless 
there  will  be  hereafter,  many  ex- 
ceptional cases.  We  shall  never  im- 
molate truth,  justice,  and  the  law, 
because  a  State  tribunal  has  erected 
the  altar  and  decreed  the  sacrifice.'' 
Ibid,  The  assertion  that  the  court 
may  not  be  bound,  in  exceptional 
cases,  to  follow  the  decisions  of  the 
State  tribunals  where  those  decisions 
constitute  rules  of  property,  leaving 


those  exceptional  cases  to  be  deter- 
mined as  they  arise,  is  tantamount  to 
an  assertion  that  it  is  not  bound  to 
follow  those  decisions  in  such  cases 
at  all,  but  that  it  does  so  as  a  mere 
principle  of  comity  and  in  the  exer- 
cise of  its  'mere  discretion ;  and  the 
judicial  history  of  the  court  will  show 
that,  in  point  of  fact,  it  has  followed 
no  consistent  rule  on  the  subject,  and 
that  its  professions  of  following  the 
State  tribunals  in  such  cases  have 
been  often  honored  in  the  breach  as 
well  as  in  the  observance.  In  another 
case  Mr.  Justice  Strong  stated  the 
principle  thus:  "This  court  has  al- 
ways ruled  that  if  a  contract,  when 
made,  was  valid  under  the  constitu- 
tion and  laws  of  a  State,  as  they  had 
been  previously  expounded  by  ita 
judicial  tribunals,  and  as  they  were 
understood  at  the  time,  no  subse- 
quent action  by  the  legislature,  or 
the  judiciary,  will  be  regarded  by 
this  court  as  establishing  its  invalid- 
ity." Olcott  V.  Supervisors,  16  Wall. 
(U.  S.)  678.  In  a  subsequent  case  the 
same  principle  was  thus  expressed 
by  the  court,  speaking  through  Chief 
Justice  Waite:  "The  true  rule  is  to 
give  a  change  of  judicial  construction 
in  respect  to  a  statute  the  same  effect, 
in  its  operation  on  contracts  and  ex- 
isting contract  rights,  that  would  be 
given  to  a  legislative  amendment; 
that  is  to  say,  make  it  prospective,  but 
not  retroactive.  After  a  statute  has 
been  settled  by  judicial  construction, 
the  construction  becomes,  so  far  aa 
contract  rights  acquired  under  it  are 
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legislature  to  make  the  correction,  if  it  is  to  be  made  at  all, 
by  a  statute  which  shall  have  only  a  prospective  operation. 
The  injustice  of  changing  rules  of  property  by  judicial  deci- 
-sions  lies  in  the  fact  that  those  decisions  operate  retroact- 
ively, not  only  upon  the  case  in  judgment  before  the  court, 
but  also  upon  every  other  case  arising  upon  transactions 
taking  place  while  the  previous  construction  of  the  law  was 
in  force,  and  upon  which  it  may  operate  as  a  precedent. 
This  principle,  it  is  true,  i$  evaded  by  the  courts  in  very 
-strong  cases,  and  the  evasion  is  sometimes  justified  on  a  very 
shallow  fiction.  That  fiction  is  that  the  judges  do  not  make, 
but  simply  ascertain,  the  already  existing  law.  It  is  thus 
expressed  by  the  Supreme  Court  of  Pennsylvania:  "The 
courts  of  highest  authority  of  all  the  States,  and  of  the  United 
States,  are  not  infrequently  constrained  to  change  their  rul- 
ings upon  questions  of  the  highest  importance.  In  so  doing, 
■the  doctrine  is,  not  that  the  law  is  changed,  but  that  the  court 
■was  mistaken  in  its  former  decision,  and  that  the  law  is,  and 
Teally  always  was,  as  it  is  expounded  in  the  later  decision  upon 
"the  subject.  The  members  of  the  judiciary,  in  no  proper 
sense,  can  be  said  to  make  or  change  the  law;  they  simply 
■expound  and  apply  it  to  individual  cases." ' 

§  €426.  Doctrine  Illustrated  in  the  Case  of  Municipal 
IBonds.  —  The  doctrine  of  the  Supreme  Court  of  the  United  States 
on  this  subject  is  strongly  illustrated  by  a  class  of  cases  where 

concerned,  as  much  a  part  of  the  stat-  sions  whenever,  in  its  judgment,  the 

■ute  as  the  text  itself ;  and  a  change  necessity  arises.    It  may  do  this  for 

of  decision  is,  to  all  intents  and  pur-  new  reasons,  or  because  of  a  change 

poses,  the  same  in  its  effect  on  con-  of  opinion  in  respect  to  old  ones;  and 

tracts  as  an  amendment  of  the  law  by  ordinarily  we  will  follow  them,  except 

means  of  a  legislative  enactment.    So  so  far  as  they  affect  rights  vested  be- 

!far  as  this  case  is  concerned,  we  have  fore  the  change  was  made."   Douglass 

no  hesitation  in  saying  that  the  rights  v.  Pike  County,  101  U.  S.  677,  687 ; 

■of  the  parties  are  to  be  determined  again  quoted  in  Taylor  v.  Ypsilanti, 

according  to  the  law  as  it  was  judic-  105  TJ.  S.  60,  72.    See  also  Boyd  v. 

ially  construed  to  be  when  the  bonds  Alabama,  94  U.  S.  645. 
in  question  were  put  on  the  market  i  Kay  v.  West  Pennsylvania  Natu- 

as  commercial  paper.    We  recognize  ral  Gas  Co.,  138  Pa.  St.  576,  590;  s.  c. 

iully,  not  only  the  right  of  a  State  21  Am.  St.  Eep.  922. 
court,  but  its  duty,  to  change  its  deci- 
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Tmunicipal  and  other  public  bonds  have  been  issued  in  aid  of  rail- 
Toads  or  other  public  improvements,  and  have  gone  upon  the 
market  and  have  passed  into  the  hands  of  bona  fide  purchasers  for 
value,  at  a  time  when  it  was  the  settled  construction  of  the  consti- 
■'tution  or  statute  laws  of  the  State  that  the  bonds  were  valid,  but 
■where  the  highest  judicatory  of  the  State,  overruling  its  previous 
•decisions,  subsequently  declared  the  bonds  to  be  void.  Here  the 
•Supreme  Court  of  the  United  States,  while  professedly  following 
""the  last  settled  adjudication  of  the  State  courts  upon  rules  of 
property," '  have,  nevertheless,  held  themselves  bound,  in  such  a 
estate  of  conflict,  to  take  their  choice  between  the  earlier  and  later 
-decisions,  and  have  refused  to  follow  the  oscillations  of  the  pendidum, 
when  to  do  so  would  strike  down  rights  acquired  upon  the  faith  of 
"the  earlier  decisions,  and  would  "immolate  truth,  justice,  and  the 
Jaw."' 

§  5427.  Charters  may  be  Impaired  by  Any  Act  to  Which 
"the  State  Gives  the  Force  of  Law.  —  But  it  is  not  strictly 
-and  literally  true  that  a  "  law"  of  a  State,  in  order  to  come 
-within  the  constitutional  prohibition,  must  be  either  in  the 
form  of  a  statute  enacted  by  the  legislature  of  the  State  in 
the  ordinary  course  of  legislation,  or  in  the  form  of  a  con- 
stitution established  by  the  people  of  the  State  as  their  funda- 
mental law;'  but,  as  was  said  by  Mr.  Justice  Field,  in  giving 
the  opinion  of  the  court,  "any  enactment,  from  whatever 
:fiource  originating,  to  which  a  State  gives  the  force  of  law,  is 
-a  statute  of  the  State,  within  the  meaning  of  the  clause  cited 
relating  to  the  jurisdiction  of  this  court";*  and  the  court 
•accordingly  held  that  a  statute  of  the  so-called  Confederate 
.States,  if  enforced  by  one  of  the  States  as  its  law,  was  within 
tthe  prohibition  of  the  constitution.^     So,  as  already  seen,'  a 

1  Lefflngwell  v.  "Warren,  2  Black     Douglass  v.  Pike  County,  101  U.  S. 
.(TJ.  S.),  599.  677;  Olcott  v.  Supervisors,  16  Wall. 

»  Gelpcke   v.    Dubuque,    1    Wall.      (U.  S.)  678. 
'<1J.  S.)  175,  206;  New  Buffalo  ».  Iron  »  New    Orleans    Water  Works  n. 

•Co.,  105 U.S.  73;  Taylor i;.Ypsilanti,      Louisiana  Sugar    Keflning    Co.,   125 
105  U.  S.  60 ;  Pinegrove  Township  v.      U.  S.  18,  30. 

Talcott,  19  Wall.  (U.  S.)  666;  City  ti.  *  Referring  to  Rev.  Stats.  U.  S 

Xamson,  9  Wall.   (U.  S.)   477,   485;      §709.  '' 

'  Williams  v.  Bruffy,  96  U.  S.  176,  183.  »  Ante,  §  1019. 
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by-law  or  ordinance  of  a  municipal  corporation,  passed  under  a 
delegated  authority  from  the  State  through  its  legislature  or 
constitution,  is  regarded  as  such  an  exercise  of  the  legislative 
power  of  the  State  that  it  is  a  "law"  "passed"  by  the  Stat© 
within  the  meaning  of  the  constitutional  prohibition  under 
consideration.' 

§  5428.  Constitutional  Protection  of  Franchises  Granted 
by  Municipal  Corporations. — If  a  city,  or  other  municipal 
corporation,  in  pursuance  of  power  conferred  upon  it  by  law,, 
grants  a  certain  franchise  to  a  corporation,  and  this  franchise- 
is  accepted  by  the  corporation,  it  can  no  more  thereafter  be- 
taken away  by  the  State  than  it  could  be  if  the  State  itself  had 
granted  it.  The  contract  which  is  raised  between  the  muni- 
cipal corporation  and  the  private  corporation  by  the  grant  of 
the  franchise  and  the  acceptance  of  the  grant,  is  a  contract 
in  which  the  municipal  corporation  represents  pro  hac  vice 
the  State.  Hence,  where  the  common  council  of  a  city,  in 
the  exercise  of  power  conferred  by  the  legislature,  made  an 
absolute  grant  to  a  horse  railway  company  of  the  right  to  com- 
plete a  horse  railway  upon  certain  streets  of  the  city,  and  the- 
company  accepted  the  grant  and  built  a  part  of  such  railway 
at  great  expense,  —  it  was  held  that  the  legislature  could  not, 
by  a  subsequent  amendment  of  the  city  charter,  make  the- 
right  of  the  company  to  complete  the  rest  of  the  railway,  de- 
pendent on  the  consent  of  a  majority  of  the  property  owners- 
on  the  street.^  But  where  there  is  a  statute  reserving  a  full 
legislative  control  over  corporations,  the  imposition  of  an 
additional  burden  by  a  city,  acting  under  its  charter  power,, 
upon  a  street  railway  company,  is  not  a  violation  of  any  con- 
tract right  inhering  in  its  charter,  —  as,  for  instance,  where- 

»  Const.  U.  S.,  art.  1,  §  10.     See  381,  392;  Mermether  v.  Garrett,  102" 

New  Orleans  Water  Works  v.  Louisi-  IT.  S.  472 ;  Murray  d.  Oharleeton,  96- 

ana  Sugar  Eefining  Co.,  125  U.  S.  18,  U.  S.  432,  440;  Home  Ins.  Oo.  v.  Au- 

31,  -where  this  doctrine  is  stated  in  gusta,  93  TJ.  S.  116. 
the  opinion  of  the  court  by  Mr.  Justice  '  Hovelman  «.  Kansas  City  Horss' 

Gray ;  and  see,  for  illustration  of  it,  B.  Co.,  79  Mo.  632. 
United  States  v.  New  Orleans,  98  U.  S. 
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an  ordinance  is  passed  requiring  it  to  pave  the  street  for  one 
foot  outside  of  each  rail  of  its  track.^  Again,  where  the  right 
to  alter  and  repeal  charters  is  reserved  in  the  constitution  of 
the  State  to  the  legislature,  and  where  the  legislature  haa 
conferred  upon  the  city  the  power  to  make  reasonable  regula- 
tions for  street  railroad  companies,  and  to  subject  them  to  the 
payment  of  such  license  fees  as  they  may  prescribe,  the  com- 
mon council  of  the  city  has  the  power  to  increase  the  license 
fee  paid  by  such  a  railroad  company.'' 

I  5429.  Protection  of  Charter  Klg-hts  of  Navigation  Com- 
panies. —  A  charter  by  which  a  company  is  created  for 
the  purpose  of  executing  a  public  work,  such  as  improving 
navigation,  is  a  contract  when  accepted  by  the  corporators, 
and  it  cannot  be  impaired  by  subsequent  State  legislation.^ 
But  when  a  charter  has  been  granted  by  a  State  to  such  a 
•company,  for  the  improvement  of  a  navigable  river  wholly 
within  the  limits  of  the  State,  Congress  may,  in  virtue  of  its 
paramount  authority  over  navigable  waters,  expropriate  the 
•works  of  such  navigation  company;  but  in  such  a  case,  under 
the  operation  of  the  fifth  amendment  to  the  Federal  constitu- 
tion, it  can  only  do  this  upon  the  condition  of  paying  just 
compensation;  and  what  is  just  compensation  is  a  judicial 
question,  and  cannot  be  conclusively  determined  by  Congress.^ 

§  5430.  Repeal  of   Law    Before    Sight  Vested.  —  One   of 

the  State  courts  has  proceeded  upon  a  ground  which  sanc- 
tions the  idea  that  where  a  corporation  has  paid  to  the  State 
a  compensation  for  the  privilege  of  conducting  a  lottery,  its 
franchise  of  conducting  a  lottery  thereby  becomes  a  contract, 
within  the  protection  of  the  provisions  of  the  Federal  and 
State  constitutions  against  legislation  impairing  an  obligation 
of   contracts.*      When,   therefore,   a   corporation   had    been 

1  Sioux  City  Street  E.  Co.  v.  Sioux  '  Monongahela  Nav.  Co.  v.  Coon,  6 

City,  78  Iowa,  367;  «.  c.  43  N.  W.     Pa.  St.  379;  «.  c.  47  Am.  Dec.  474. 
Eep.  224;  «.  c.  affirmed,  138  U.  S.  98.  *  Mouongahela  Nav.  Co.  v.  United 

»  State  V.  Hilbert,   72  Wis.  184;     States,  148  U.  S.  312. 
i.  c.  39  N.  W.  Rep.  326.  '  The  Supreme  Court  of  Mississippi 
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created  with  power  to  raise  money  by  lottery,  but  upon  provi- 
sion that  it  should  pay  money  into  the  treasury  of  the  State, 
and,  before  any  money  was  paid  in,  a  new  constitution  was 
adopted  by  the  people,  followed  by  legislation  which  pro- 
hibited lotteries  within  the  State,  —  it  was  held  that  the  cor- 
porators were  not,  on  tender  of  the  money  to  the  treasurer  of 
the  State,  entitled  to  the  enjoyment  of  their  lottery  franchise.' 

§  5431.  Contracts  with  Third  Persons,  Made  on  the  Faith 
of  the  Grant  of  the  Franchise,  Protected.  —  A  distinction  has 
been  taken  between  the  ordinary  case  of  the  power  of  the 
government  to  repeal  a  lottery  franchise  and  the  case  where, 
on  the  faith  of  the  act  granting  the  franchise,  contracts  have 
been  made  with  third  parties  which  would  be  impaired  by  a 
legislative  repeal.  Thus,  where  an  act  of  the  legislature  cre- 
ated a  lottery  franchise,  and,  by  a  subsequent  act,  the  com- 
missioners appointed  by  the  first  act  were  authorized  to 
"  contract  with  any  person  to  have  said  lottery  drawn  in  any 
part  of  the  United  States  on  such  terms  as  they  shall  consider 
most  advantageous,"  and  under  this  latter  act  the  commission- 
ers entered  into  an  agreement,  selling  the  lottery  franchise  to 
another  party,  it  was  held  that,  by  virtue  of  this  private  con- 
tract, the  lottery  acquired  an  immunity  against  legislative 
disturbance."  The  decision  is  believed  to  be  wholly  unsound. 
If,  as  now  held  by  the  Supreme  Court  of  the  United  States,  the 
first  recipient  accepts  the  franchise  subject  to  the  police 
power  of  the  State,  any  grantee  from  him  must  take  it  subject 
to  the  same  power,  in  accordance  with  the  maxim  that  a  party 
cannot  grant  more  than  he  has — nemo  dat  quod  nen  habet? 
It  is  too  plain  for  any  discussion,  that  the  grantees  of  a  cor- 
porate franchise  cannot  diminish  the  police  power  of  the 
State  over  the  corporation,  by  any  mortgage  or  other  transfer 
of  such  franchise  which  they  may  make  to  others, — the  prin- 

restrained  its  decision  to  this  view  in  *  Mississippi  Society  v.  Musgrove, 

Mississippi  Society  v.  Musgrove,  44     supra. 

Miss.  820;  «.  c.  7  Am.  Kep.  723.  «  State  v.  Hawthorn,  9  Mo.  385, 389. 

»  Ante,  §  5415. 
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ciple  being  pacta  privata  publico  juri  derogare  non  possunt} 
But,  as  already  seen,"  where  there  is  a  statute  making  the 
shares  of  stockholders  under  a  chartered  company  liable  for 
the  debts  of  the  corporation,  a  subsequent  statute  abrogating 
such  individual  liability  is  void  as  to  creditors  who  became  such 
prior  to  the  subsequent  statute.*  It  has  been  held  that  where 
the  State,  through  its  attorney-general,  seeks  to  restrain  a  rail- 
road company  from  operating  its  road,  the  State  and  the  rail- 
road company  alone  being  parties  to  the  suit,  the  question 
of  the  constitutionality  of  the  law  under  which  the  company 
acta — its  constitutionality  being  denied  as  infringing  the 
obligation  of  a  contract  to  which  certain  land-owners  were 
parties  —  cannot  be  raised;  the  land-owners  not  being  before 
the  court  and  their  rights  not  being  involved  in  the  issue.* 
The  principle  of  the  decision  was  that  the  attorney-general, 
in  such  a  case,  represents  the  whole  people  and  the  public 
interest,  and  that  no  question  can  be  raised  in  such  an  action 
affecting  mere  individuals  and  private  rights.*  On  the  other 
hand,  where  the  charter  of  a  railroad  corporation  does  not 
authorize  the  transfer  of  its  franchises  and  property  to  an- 
other corporation,  upon  an  agreement  of  the  latter  to  assume 
its  obligations,  and  upon  the  latter  issuing  to  the  stockholders 
of  the  former  an  equal  amount  of  the  stock  of  the  latter,  —  it  is 
not  competent  for  the  legislature,  by  authorizing  such  a 
transaction,  to  do  more  than  waive  the  rights  of  the  public.  It 
cannot,  without  the  consent  of  the  stockholders,  change  their 
rights  as  fixed  by  the  charter.* 

§  6432.  Impairment  in  Favor  of  Corporations  of  Fran- 
chises Granted  to  Individuals.  — The  courts  h  ave  been  much  less 
tender  of  the  rights  of  isolated  individuals,  than  of  the  rights 

»  Buffalo  &c.  E.  Co.  v.  Buffalo  Street  »  Ibid. 

K.  Co.,  Ill  N.  Y.  132,  140.  •  Knoxville  v.  V  noxville  &c.  R.  Co., 

>  AnU,  §  3040.  22  Fed.  Eep.  758.    And  see,  as  to  the 

'  Hawthorne    ti.    Oalef,    2    Wall,  effect  of  legislative  amendments  of 

(U.  S.)  10.  charters  upon  the   rights  of  stock-' 

'  People  V.  Brooklyn  &c.  E.  Co.,  89  holders,  ante,  §  67,  et  teg. 


N.  Y.  75. 
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of  aggregate  corporations,  in  respect  to  the  questions  we  are 
considering.  The  State  grants  lands  to  individuals  upon  a 
navigable  river,  and  then  proceeds  to  impair  the  value  of 
what  it  has  granted  to  them,  by  authorizing  the  obstruction 
by  a  corporation  of  the  navigation:  the  individual  has  no 
right  of  action  for  damages.^  The  State,  after  making  such  a 
grant  to  one  of  its  citizens,  creates  a  corporation  for  the  pur- 
pose of  improving  the  river  upon  the  banks  of  which  the 
land  so  granted  is  situated.  The  corporation  places  an  erec- 
tion in  the  river  which  changes  the  channel,  forces  it  upon 
the  land  of  the  grantee,  and  a  part  of  his  land  is  washed  away, 
and  the  rest  is  diminished  in  value:  he  has  no  action  for  the 
damages.*  The  State  grants  to  individuals  the  right  to  erect 
and  maintain  a  wharf  upon  a  navigable  stream  and  to  collect 
wharfage  from  vessels  which  use  the  same.  The  State  subse- 
quently creates  a  board  of  commissioners  for  the  improve- 
ment  of  the  navigation.  These  commissioners  extend  a  pier  in 
front  of  the  wharf  of  the  former  grantee,  not  so  as  to  destroy 
his  wharf  entirely,  but  so  as  greatly  to  damage  it  and  dimin- 
ish his  tolls:  he  has  no  right  of  action  against  the  commis- 
sioners and  no  remedy  against  anyone;  it  is  damnum  absque 
injuria.'  In  all  these  cases,  if  the  parties  had  been  turned 
around;  if  the  former  grant  had  been  to  the  corporation,  and 
the  person  doing  the  injury  had  been  the  individual,  it  can- 
not be  doubted  that  the  courts  would  have  discovered  that 
the  injury  done  by  the  individual  to  the  corporation  would 
have  been  an  invasion' of  its  franchise,  and  an  impairment  of 
the  obligation  of  the  contract  with  the  State  which  subsisted 
in  its  charter. 

§  5433.  Construction  of  Charters  with  Reference  to  Ex- 
emptions from  Future  Legislation.  — In  this  relation  the  prin- 
ciple obtains  that  the  charter  is  to  be  construed  strictly  in 
favor  of  the  State  and  against  the  grantee, — in  other  words, 

1  Bailey  v.   Philadelphia    &c.    E.  '  HoUister  v.  Union  Co.,  9  Oonn. 

Co.,  4  Harr.  (Del.)  389;  a.  c.  44  Am.      436;  s.  c.  25  Am.  Dec.  36. 
Dec.  593. 

'  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9;  s.  c.  21  Am.  Dec.  89. 
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that  what  is  not  plainly  granted  is  to  be  withheld  by  judicial 
construction,  and  that  the  grantee  can  take  nothing  by  doubt- 
ful implication.  Exemption  from  future  general  legislation, 
either  by  a  constitutional  provision  or  by  an  act  of  the  legis- 
lature, does  not  exist,  unless  it  is  given  expressly,  or  unless  it 
follows  by  an  implication  equally  clear  with  express  words.* 
Thus,  a  clause  giving  to  a  railroad  company  the  fee-simple  in 
their  track,  with  the  "  sole  use  and  occupation  of  the  same," 
and  also  providing  that  "no  person,  or  body  corporate  or  poli- 
tic, shall  interfere  therewith,  molest,  disturb,  or  injure  any  of 
the  rights  and  privileges  hereby  granted,  or  that  would  be 
calculated  to  detract  from  or  affect  the  profits  of  said  corpo- 
ration," will  not  exempt  such  railroad  company  from  the 
operation  of  future  statutes,  rendering  such  corporations 
liable  for  cattle  killed  by  them.* 

§  5434.  Ketroactlve  Laws.  —  Corporations,  like  individuals, 
are  protected  under  the  State  constitution  from  the  effect  of 
retroactive  laws;  and  even  where  constitutional  provisions  do 
not  afford  protection,  the  courts,  on  principles  of  justice  and 
expediency,  construe  all  laws,  including  constitutional  ordi- 
nances, as  intended  to  be  prospective  in  their  operation,  unless 
a  retroactive  operation  is  clearly  indicated.'  A  statute  amend- 
ing the  charter  of  a  particular  insurance  company,  and  making 
certain  certificates  conclusive  evidence,  has  been  held  unconsti- 
tutional,  in  so  far  as  it  was  retroactive  in  its  operation.*  An 
act  relating  to  the  service  of  process  on  foreign  corporations, 
declaratory  of  a  former  act,  was  held  void,  in  so  far  as  it  oper- 
ated retrospectively,  though  valid  as  to  future  cases.^ 

§  5435.  Revocation  of  Licenses  Granted  to  Corporations. 

In  respect  of  the  protection  of  corporate  franchises  under 

>  Chicago   &c.  E.   Co.  v.  'Minne-  '  Slack  v.  Maysville  &c.  E.  Co.,  13 

sota,   134  TJ.  S.  418 ;  s.  c.  41  Alb.  J.  B.  Men.  (Ky.)  1 ;  West  Branch  Boom 

325;  2  Advocate,  182;    ante,  §  5345;  Co.  v.  Dodge,  31  Pa.  St.  285. 
post,  §§  5571,  5659.  *  Hope  &c.  Ins.  Co.  v.  Flynn,  38 

2  Indianapolis  &c.  E.  Co.  v.  Ker-  Mo.  483;  s.  c.  90  Am.  Dec.  438. 
cheval,  16  Ind.  84. 

">  McNichol  V.  United  States  &c.  Agency,  74  Mo.  457. 
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the  constitution  of  the  United  States,  on  the  footing  of  their 
being  contracts,'  a  distinction  is  taken  between  the  grant  of  a 
franchise  which,  when  accepted  by  the  grantees,  becomes  a 
contract,  and  the  grant,  by  way  of  gratuity,  of  a  mere  license  to 
a  corporation  after  it  has  come  into  existence.  The  former  is 
protected,  under  the  doctrine  of  the  Dartmouth  College  deci- 
sion, from  future  alteration  or  repeal,  and  the  latter  is  not. 
For  instance,  a  charter  amendment  which  merely  confers  a 
new  right,  or  enlarges  an  old  one,  without  imposing  any  addi- 
tional burden,  is  a  mere  license  or  promise  by  the  State,  which 
the  legislature  may  revoke  at  pleasure.*  So,  a  clause  in  a  rail- 
road charter  authorizing  the  corporation  to  construct  their  road 
"in  such  direction  as  they  shall  deem  best  to  connect  with  the 
termination  of  the  city  railroad,"  is  a  revocable  license,  and  not 
a  contract  which  is  infringed  by  the  taking  up  of  a  portion  of 
the  track  of  the  city  railroad,  so  as  to  prevent  the  connection.' 
So,  a  statute  limiting  the  amount  of  damages  which  may  be 
recovered  against  common  carriers  for  personal  injuries, 
through  their  negligence,  to  three  thousand  dollars  in  cases 
of  injury,  and  &.ve  thousand  dollars  in  cases  of  death,  and 
providing  that  "  upon  the  acceptance  of  the  provisions  hereof 
by  any  carrier  or  corporation,  the  same  shall  become  a  part 
of  its  act  of  incorporation," — does  not  constitute  a  contract 
between  the  State  and  an  accepting  railroad  company,  having 
a  previously  granted  charter,  and  whose  road  was  not  con- 
structed, nor  money  expended,  on  the  faith  of  it;  but  it  is  in 
the  nature  of  a  grant  of  a  new  franchise  which  is  subject  to 
repeal  under  a  constitutional  provision  making  all  corporate 
franchises  subject  to  repeal.* 

§  6436.  Statutes  Prescribing'  Penalties  or  More  Efficient 
Remedies  for  Existing  Duties.  —  Statutes  imposing  additional 
penalties  or  more  efficient  remedies  for  the  non-performance  of 
duties  enjoined  by  their  charters,  by  statutes  enacted  previously 

•  Ante,  §  5381.  47  Pa.  St.  314.    But  query,  as  to  tho 

*  Philadelphia  &c.  E.  Co.'s  Appeal,      soundness  of  this  decision? 

102  Pa.  St.  123.  *  Pennsylvania  R.  Co.  v.  Bowers, 

'  Southwark  E.  Co.  v.  Philadelphia,     124  Pa.  St.  183 ;  s.  c.  16  Atl.  Rep.  836. 
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to  their  organization,  or  otherwise  by  statutes  to  which  they 
are  subject,  do  not  impair  the  obligation  of  the  contract  em- 
bodied in  their  charters,^  but  are  within  the  police  power  of  the 
State.  Upon  this  ground,  a  statute  has  been  upheld  provid- 
ing that  where  work  in  the  construction  of  a  railway  has 
ceased,  and  has  not  been  resumed  in  good  faith  for  a  period 
of  eight  years,  the  land  on  which  the  railway  is  being  built 
shall  revert  to  its  owner.  The  reasoning  of  the  court  was  that 
the  statute,  although  it  applied  to  roads  which  had  not  been 
abandoned  before  its  enactment,  did  not  operate  retrospectively 
by  creating  the  suspension,  but  merely  prescribed  its  effect.'' 
But  judicial  holding  has  not  been  uniform  on  this  question. 
There  is  an  untenable  decision  to  the  effect  that,  where  a 
charter,  granted  to  a  turnpike  company  in  1840,  had  provided, 
as  the  only  penalty  or  forfeiture  to  be  incurred  by  the  com- 
pany for  failure  to  keep  its  road  in  repair,  that  its  toll-gate 
should  be  thrown  open  and  kept  open  until  it  should  be  put 
in  repair,  —  this  was  a  contract  between  the  State  and  the 
company,  so  that  it  was  not  competent  for  the  legislature,  in 
1878,  to  prescribe  another  and  different  penalty  for  a  failure 
of  the  company  to  keep  its  road  in  repair.* 

§  6437.  Statutes  Which  Affect  the  Remedy  Merely.  —  Stat- 
utes which  change  existing  remedies  for  the  enforcement  of 
civil  rights  do  not  impair  the  obligation  of  contracts,  although 
they  curtail  such  remedies,  provided  some  substantial  remedy 
is  left,  so  that  the  effect  of  curtailing  the  remedy  does  not 
impair  the  ultimate  liability.*  Irrepealable  charters  granted 
to  corporations,  therefore,  secure  to  them  an  immunity  from 

1  Mobile  &o.  E.  Co.  ■;;.  Steiner,  61   .  Freese,  18  Me.  109;  s.  c.  36  Am.  Dec. 

Ala.  559 ;  Gowen  v.  Penobscot  E.  Co.,  701 ;  Mechanics'  &c.  Bank  Appeal,  31 

44  Me.  140.  Conn.  63;   Lord  v.  Chadbourne,   42 

'  Skillman  v.  Chicago  &c.  E.  Co.,  Me.  429 ;  «.  c.  66  Am.  Dec.  290 ;  Wolf- 

78  Iowa,  404;  «.  c.  16  Am.  St.  Bep.  kiel  v.  Mason,  16  Abb.  Pr.  (N.  Y.) 

452;  43  N.  W.  Eep.  275.  221;  James  v.  StuU,  9  Barb.  (N.  Y.) 

'  Habersham    &c.  Tump,  Co.  v.  482;  Aycock  v.  Martin,  37  Ga.  124; 

Taylor,  73Ga.552.  «.  c.  92  Am.  Dec.  56;  Huntzinger  v. 

*  Evans  v.  Montgomery,  4  Watts  Brock,  3  Grant  Oas.  (Pa.)  243;  Pachal 

&  S.  (Pa.)  218 ;    Oriental    Bank  v.  v.  Perez,  7  Tex.  348. 
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changes  of  rights,  but  not  from  changes  of  remedies.^  Such 
statutes  may  be  allowed  to  operate  retroactively ;  and  therefore 
a  statute  aflfecting  modes  of  procedure  may  be  applied  to  a 
suit  which  was  depending  at  the  time  of  its  passage.^  For 
instance,  the  legislature  of  a  State  may  modify,  at  its  pleas- 
ure, a  summary  remedy  which  has  been  given  to  a  corporation 
in  its  charter  against  its  defaulting  stockholders.^  On  this 
ground,  statutes  have  been  upheld  changing  the  mode  of  as- 
sessing damages  in  the  case  of  the  condemnation  of  land  by 
a  railroad  company  from  the  mode  prescribed  in  its  charter;'' 
repealing  a  previous  statute  making  stockholders  of  private 
corporations  personally  liable  to  the  creditors  of  such  corpora- 
tions to  the  amount  of  their  stock,  in  so  far  as  it  operates 
prospectively ;°  reviving  the  remedy  against  stockholders 
given  by  a  repealing  statute,  but  limiting  it  to  six  months  after 
the  rendition  of  judgment  against  the  corporation  ;®  giving 
a  summary  remedy  to  a  bank  for  the  recovery  of  contributions 
due  by  its  stockholders;''  directing  that  promissory  notes 'pre- 
viously  given  to  the  cashier  of  a  bank  may  be  sued  on  and 
collected  in  the  name  of  the  bank;*  making  the  debtors  of  a 
bank  liable  to  the  process  of  foreign  attachment,  as  garnishees 
of  the  bank;'  providing  more  effectual  remedies  to  compel  the 
performance  of  the  duties  and  liabilities  of  a  corporation, 
although  the  power  of  the  legislature  is  so  limited  by  the 
charter  as  to  prevent  any  subsequent  imposition  upon  the 
corporation  "of  any  other  or  further  duties,  liabilities,  or  ob- 
ligations";^" giving  the  creditors  of  a  company  a  new  or  addi- 
tional remedy  by  which  the  undertaking  of  a  stockholder  to 
pay  his  subscription  can  be  enforced  in  their  behalf,  —  such 

1  Reapers'  Bank  v.  Willard,  24  HI.  »  Cummings  v.  Maxwell,  45  Me. 

433;  «.  c.  76  Am.  Dec.  755.  190.     See  also  ante,  §  3031,  et  seg. 

'  Kille   V.   Reading    Iron  Works,  '  Citizens'  Bank   v.   Deynoodt,   25 

134  Pa.  St.  225;    «.  c.  19  Atl.  Bep.  La.  An.  628. 

547.  '  Crawford  v.  Branch  Bank,  7  How. 

»  Ex  parte  Northeast  &c.  E.  Co.,  (U.  S.-*  279. 

37  Ala.  679.  '  Vanzant   v.    Waddell,    2    Yerg. 

*  Baltimore  &c.  E.  Co.  v.  Nesbit,  10  (Tenn. )  260. 

How.  (U.  S.)  395.  i»  Gowen  v.  Penobscot  E.  Co.,  44 

»  Richardson  v.  Akin,  87  111.  138.  Me.  140. 
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remedy  not  increasing  the  debtor's  liability;'  and  incorpo- 
rating a  bank,  and  giving  it  a  summary  remedy  by  execution 
in  the  nature  of  an  attachment  against  its  debtors,  upon  ne- 
gotiable paper  executed  or  indorsed  by  them  to  it.^ 

§  6438.  Constitutional  Protection  Extends  to  Corporations 
Organized  under  General  I^aws.  —  Where  the  legislature  of 
a  State  passes  a  general  enabling  act,  under  which  a  prescribed 
number  of  persons  may  form  a  corporation  for  the  purposes 
therein  named,  and  in  the  manner  therein  prescribed,  when- 
ever such  number  of  persons  do  organize  a  corporation  as 
therein  prescribed,  their  charter,  by  whatever  name  called, — 
certificate  of  incorporation,  articles  of  association,  or  the  like, 
—  becomes,  in  so  far  as  it  conforms  to  the  governing  statute, 
a  contract  with  the  State,  which  is  protected  from  subsequent 
legislative  impairment,  under  the  principle  of  the  Dartmouth 
College  decision,*  unless  the  right  of  subsequent  repeal  or 
alteration  is  reserved  by  or  to  the  legislature  in  some  manner 
already  described.  From  this  principle  the  consequence 
follows  that  if  the  legislature  repeals  a  general  act  of  incorpo- 
ration by  re-enacting  it  in  a  modified  form  or  otherwise,  the 
repealing  act  does  not  destroy  the  corporations  which  have 
been  organized  under  the  act  repealed;  *  but  they  continue  to 
exist  and  to  be  governed  by  the  provisions  of  the  act  under 
which  they  were  organized,  except  so  far  as  the  legislature 
had  power  to  alter  that  act  in  its  application  to  them,  under 
the  constitutional  principles  already  considered.® 

1  HUli;.  Merchants'  Mut.  Ins.  Co.,  dria  v.  Davis,  1  Oranch  C.  0.  (U.  S.) 

134  U.  S.  515,  262 ;  Bank  of  Alexandria  v.  Young,  1 

»  Bank  of  Columbia  v.  Okely,  4  Cranch  0.  0.  (TJ.  S.)  458. 

Wheat.  (U.  S.)  235.   The  charter  pro-  '  Slack  v.  Maysville  &c.  B.  Co.,  13 

vision  was  not  construed  as  interfer-  B.  Mon.  (Ky.)  1;  People  v.  Keese,  27 

ing  with  any  legal  defense  against  the  Hun  (N.  Y.),  483. 

claim  of  the  bank  which  the  party  *  United  Hebrew  &c.  Asso.  v.  Ben- 

summarily  proceeded  against  might  shimol,  130  Mass.  325. 

have  in  case  the  action  had  been  com-  *  Donworth  v.  Coolbaugh,  5  Iowa, 

menced  in  the  usual  way.    Bank  of  300;    Freehold     &c.    Loan    Asso.    v. 

Columbia  v.  Sweeney,  2  Pet.  (U.  S.)  Brown,  29  N.  J.  Eq.  121.    In  Middle- 

671;  affirming  s.  c.  2  Cranch   C.  C.  ton  ij.  New  Jersey  &c.  R.  Co.,  26  N.J. 

(U.S.)  704.  Compare  Bank  of  Alexan-  Eq.  269,  it  was  held,  in  conformity 
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§  5439.  Protected  against  Changes  in  State  Constitutions. 

Corporations  are  protected,  under  the  constitution  of  the 
United  States,  against  the  iiTipairment  of  their  charters, 
through  changes  in  State  constitutions,  as  well  as  through 
State  legislation  and  municipal  ordinances.^ 

§  5440.  Instances  of  Legislation  Unconstitutional  as  Im- 
pairing the  Contracts  Emhodied  in  Charters.  —  The  following  in- 
stances may  be  given  of  State  statutes  and  municipal  ordinances  which 
have  been  declared  unconstitutional  on  the  ground  of  their  impair- 
ing the  obligations  of  contracts  embodied  in  charters  granted  to 
corporations:  A  statute  requiring  corporations  to  pay  a  bonus  on  an 
increase  of  their  capital  stock,  in  so  far  as  it  applied  to  corporations 
chartered  with  the  unconditional  privilege  of  increasing  their  capi- 
tal stock  from  time  to  time;'  a  statute  legalizing  the  suspension  of 
specie  payments  by  banks  previously  incorporated,  relieving  them 
from  the  obligation  of  paying  their  debts  in  specie,  and  extending 
the  time  of  such  payments;'  a  statute  exempting  all  property  used 
for  charitable  purposes  from  taxation,  in  so  far  as  it  operated  to  repeal 
an  act  by  which  a  township  had  been  authorized  to  convey  its  poor- 
farm  to  a  charitable  corporation  formed  from  a  part  of  the  township, 
and  providing  that  such  poor-farm  should  be  subject  to  taxation  by 
the  township;  *  a  statute  prohibiting  existing  banks  from  transferring, 
by  indorsement  or  otherwise,  any  note,  bill  receivable,  or  other  evi- 
dence of  debt; '  a  statute  repealing  a  previous  statute  confirming 
certain  riparian  rights  to  a  railroad  company,  since  the  confirmation 

■with  the  doctrine  of  the  cases  pre-  '  Com.  v.  Erie  &c.  Transp.  Co., 

viously  cited,  that  a  power  given  by  107  Pa.  St.  112. 
an  act  repealed  by  a  revision  of  a  body  »  Godfrey  v.  Terry,  97  U.  S.  171. 

of    statutes  in  which  the  act  is  in-  *  Williamson  v.  New  Jersey,   130 

eluded,  but  which  act  is,  by  the  re-  TJ.  S.  189.    The  obvious  reason  was 

vision,  re-enacted  in  the  same  instant  that  the  power  of  taxation  conferred 

that  it  is  repealed,  is  not  affected  by  the  upon  municipal  corporations  is  not  in 

repeal  and  re-enactment,  but  the  stat-  the  nature  of  private  property,  but  is 

ute  is  regarded  as  continuing  in  force  in  the  nature  of  a  public  trust,  —  a 

for  the  purpose  of  saving  rights  under  power  to  be  exercised  exclusively  for 

it.    To  the  same  effect  are  Steamship  public  objects,  and  therefore  always 

,  Company  v.  Joliffe,  2  Wall.  (U.  S.)  subject  to  legislative  revocation    or 

450;  and  Warren  E.  Co.  v.Belvidere,  control. 
36  N.  J.  L.  584,  587.  '  Jemison  v.  Planters'  &o.  Bank, 

1  Matter  of  Lee  &  Co.'s  Bank,  21  23  Ala.  168. 
N.  y.  9. 
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was  equivalent  to  an  original  grant;'  a  statute  declaring  the  issues 
•of  an  incorporated  bank  of  the  State,  during  the  period  of  the  Civil 
WaT,  void,  and  forbidding  their  receipt  for  taxes,  in  the  face  of  a 
charter  of  the  bank  by  which  the  State  agreed  to  receive  all  its 
issues  of  circulating  notes  in  payment  of  taxes; '  a  statute  prohibit- 
ing the  transfer  of  lands  previously  granted  by  the  State  to  a  railroad 
company,  until  the  company  should  have  paid  all  its  debts  due  to 
the  citizens  of  the  State  of  a  certain  kind,  the  company  having  ful- 
filled the  conditions  of  the  grant;'  a  city  ordinance  imposing  addi- 
tional burdens  upon  a  corporation  to  which  the  State  had  granted, 
for  a  consideration,  the  right  to  introduce,,  distribute,  and  sell  water 
within  the  corporate  limits;*  a  statute  imposing  onerous  conditions 
upon  a  charter  provision  by  which  a  water-works  company  had  obli- 
gated itself  to  sell  to  the  city  the  works  constructed  by  it  on  pre- 
scribed terms,  passed  after  the  expiration  of  the  time  specified  in 
the  charter,  and  after  the  city  had  elected  to  purchase;'  a  statute, 
enacted  earlier  than  the  year  1878,  which  operated  as  an  amendment 
of  a  charter  granted  in  1848,  to  continue  sixty  years,  and  which  pro- 
vided that  it  could  only  be  altered  or  amended  after  thirty  years,  un- 
less it  should  be  made  to  appear  to  the  legislature  that  it  had  been  vio- 
lated,—  no  attempt  having  been  made  by  the  legislature  to  declare  a 
forfeiture  or  change  of  the  charter  because  of  its  violation;  *  a  stat- 
ute changing  the  mode  of  election  of  trustees  of  an  incorporated  acad- 
emy, from  that  prescribed  by  its  charter,  whether  any  contributions 
had  been  made  to  it  by  individuals  on  the  faith  of  the  charter  or  not.' 

§  5441.  Instances   of   Iieg-islation    Affecting'    Corporations 
not  Unconstitutional.  —  The  following  instances  of  State  statutes, 

'  Ulinoia  v.  Illinois  Cent.  JR.  Co.,  *  Los  Angeles  v.  Los  Angeles  City 

33   Fed.    Kep.    730,    734.     But  this  Water  Co.,  61  Cal.  65. 
case  was   reversed    in   the    Supreme  *  Sala  v.  New   Orleans,  2  Woods 

Court  of  the  United   States,  on  the  (U.  S.),  188. 

ground   that   the    property  was    af-  «  Tripp  v.  Pontiac  &c.  Plank-road 

fected  with  a  public  trust  in  such  a  Co.,  66  Mich.  1. 

sense  that  the   legislature  was  dis-  '  Sherrif  v.  Loundes,  16  Md.  357. 

abled  from  making  the  grant.    lUi-  Other  instances  of  statutes  affecting 

noia  Cent.  E.    Co.    v.   Illinois,    146  corporations,  held  unconstitutional  on 

U.  S.  387.  the  same  ground,  may  be  found  in 

»  Keith  V.  Clark,   97  U.    S.  454,  Penrose  v.  Erie  Canal  Co.,  56  Pa.  St. 

Waite,C.  J.,  and  Bradley  and  Harlan,  46;  s.  c.  93  Am.  Dec.  778;  Central 

JJ.,  dissenting.  Bridge    Corp.   v.    Lowell,    15    Gray 

»  De  Graff  v.  St.  Paul  &c.  K.  Co.,  (Mass.),  106;  Carondelet  Canal  &c. 

23  Minn.  144.  Co.  v.  Tedesco,  37  La.  An.  100. 
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constitutional  provisions,  and  municipal  ordinances,  affecting  corpo- 
rations, which  have  been  declared  not  unconstitutional  as  impairing 
the  obligations  of  the  contracts  embodied  in  their  charters,  may  be 
given:  —  A  statute  providing,  that  actions  may  be  instituted  against 
the  State,  under  the  rules  which  govern  actions  between  private  citi- 
zens, but  conferring  no  power  on  the  courts  in  such  cases  to  execute 
their  judgments;'  a  statute  repealing  a  statute,  similar  to  the  pre- 
ceding, which  gave  a  right  of  action  against  the  State  upon  contracts 
made  with  the  State,  but  limiting  the  functions  of  the  court  to  those 
of  a  board  of  audit,  and  providing  no  means  for  the  enforcement  of 
the  judgment  if  rendered  against  the  State;  ^  a  statute  providing  a 
method  by  which  alone  should  be  determined  the  right  of  a  tax-payer 
to  pay  his  taxes  due  to  the  State,  in  funds,  in  currency,  or  in  hills  of 
incorporated  banks  of  the  State,  the  receipt  of  which  was  not  author- 
ized in  payment  of  such  taxes  by  the  tax  act,  and  depriving  the 
courts  of  the  power  to  issue  writs  of  viandamus  in  such  cases,  since 
the  writ  of  mandamus  is  not  a  writ  of  right; '  a  statute  authorizing  the 
defendants  in  judgments  obtained  by  banks  chartered  by  the  State, 
upon  notes  given  to  or  contracts  made  with  a  bank  or  its  officers, 
to  pay  and  satisfy  the  same  in  bills  of  the  particular  bank,  since  it 
only  has  the  effect  of  requiring  such  banks  to  perform  their  own 
contracts;*   a  retroactive  statute  rendering  valid  Zoans  which   had 

*  Eailroad  Co.  ■».  Tennessee,  101  quent  statute  provided  that  all  taxes 

U.  S.  337.  due    the    State   should    be    paid   in 

»  Railroad    Oo.   v.  Alabama,    101  specie,  paper  medium,  or  the  notes 

U.  S.  832.  of    the   specie-paying   banks  of   the 

'  State  V.  Gaillard,  11  S.  0.  309;  State,  and  at  the  time  of  this  latter 
s.  c.  affirmed  in  Supreme  Court  of  statute  the  bank  was  no  longer  a 
United  States  by  a  divided  court,  —  as  specie-paying  bank,  the  statute  was 
stated  in  reporter's  note  in  11  S.  C.  held  operative  so  far  as  it  was  pros- 
309.  But  the  affirming  decision,  as  pective  and  related  to  bills  issued 
reported,  sub  nom.  South  Carolina  v.  subsequent  to  its  passage,  but  uncon- 
Gaillard,  101  TJ.  S.  433,  appears  to  stitutional  so  far  as  it  prohibited  the 
have  been  unanimous.  The  court  re-  tax  officers  from  receiving  bills  issued 
garded  the  question  as  decided  by  the  while  the  original  charter  was  in 
case  of  State  v.  County  Treasurer,  4  force.  State  v.  StoU,  2  S.  C.  538 ; 
S.  C.  520.  One  of  the  judges  assented  State  v.  Gurney,  2  S.  C.  559. 
alone  on  the  ground  of  his  obligation  *  Exchange  Bank  v.  Tiddy,  67 
to  follow  that  decision.  Where  an  N.  C.  169.  The  statute  was  regarded 
act  incorporating  a  State  bank  pro-  as  merely  an  extension  of  the  princi- 
vided  that  its  bills  and  notes  should  pies  upon  which  statutes  of  set-off  are 
be  receivable  for  State  taxes  and  other  based,  and  it  was  held  that,  in  ad- 
moneys  due  the  State,  and  a  subse-  justing  balances,  interest  on  the  bank 
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been  made  hy  foreign  corporations  at  a  time  when  a  statute  was  in 
force  prohibiting  such  loans;'  statutes  amending  charters  passed  at 
the  same  session  with  the  original  charter,  and  before  the  original 
charter  has  been  accepted; '  a  provision  in  the  charter  of  a  corpo- 
ration, which  is  authorized  to  act  as  an  administrator,  that  its  capi- 
tal stock  shall  be  taken  and  considered  as  the  security  required  by 
law  for  the  faithful  performance  of  its  duties,  and  that  other  security 
shall  not  be  required  on  its  appointment  as  administrator  except 
when  required  by  the  court  or  parties  in  interest; '  a  statute  provid- 
ing that  when  work  on  the  construction  of  a  railway  has  ceased,  and 
has  not  been  in  good  faith  resumed  for  a  period  of  eight  years,  the 
land  on  which  the  road  is  being  built  shall  revert  to  the  owner;*  a 
statute  by  which  the  State  resumes  its  rights  as  a  stockholder,  includ- 
ing its  right  to  participate  in  the  election  of  directors,  in  certain 
turnpike  companies,  which  rights  have  been  waived  by  a  previous 
statute;*  a  municipal  ordinance  requiring  a  street  railroad  company 
to  pave  the  street  for  a  space  of  one  foot  outside  its  rails,  whereas  the 
■conditions  of  the  franchise,  granted  to  it  by  the  city,  required  it  to 
pave  only  the  space  inside  its  rails;  °  a  statute  releasing  all  vessels 
entering  the  Albany  basin  from  the  payment  of  wharfage  to  the  pier 
owners  unless  they  come  to,  are  laid  out,  or  made  fast  to  the  pier 
on  either  side,  —  with  reference  to  certain  peculiar  legislation  under 
which  the  pier  and  basin  had  been  constructed;'  a  constitutional 
provision  depriving  a  water-works  company,  created  to  supply  a  city 
with  water,  of  the  privilege  of  participating  in  the  selection  of  com- 
missioners appointed  to  determine  water  rates,  which  privilege  it 
possessed  under  its  charter,  and  making  it  the  duty  of  the  board  of 
supervisors  of  the  city  to  fix  such  rates.' 


bills,  tendered  in  payment,  should  be  '  Cassell  v.  Lexington  &c.  Turnp. 

allowed  from  the  date  of  the  demand  R.  Co.  (Ky.),  9  S.  W.  Eep.  502. 

and  protest.     Bank  of  Charlotte  v.  '  Sioux  City  Street  E.  Co.  v.  Sioux 

Hart,  67  N.  C.  264.  City,  138  V.  S.  98 ;  affirming  s.  c.  78 

1  United  States  Mortgage  Co.  v.  Iowa,  367 ;  43  N.  "W.  Eep.  224. 

■Gross,  93  111.  483.  '  Corning   v.    Greene,    23    Barb. 

'  Cincinnati  &c.  E.  Co.  v.  Clifford,  (N.  Y.)  33. 

113  Ind.  460.  »  Spring  Valley  Water  Works  v. 

'Coleman   v.  Parrott    (Ky.),    13  Supervisors,  61  Cal.  3;  Spring  Valley 

S.  W.  Eep.  525.  Water   Works   v.   Bartlett,   8   Saw. 

*  Skillman  v.  Chicago  &c.  E.  Co.,  (IT.  S.)  555;  «.  c.  16  Fed.  Eep.  615. 

78  Iowa,  404;  s.  c.  16  Am.  St.  Eep.  On  grounds  involving  too  much  de- 

452;  43  N,  W.  Eep.  275.  tail  for  discussion  here,  statutes  have 
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§  5442.  Constitutional  Protection  of  Charters  Granted  ■by- 
Congress.  —  The  constitution  of  the  United  States  prohibits 
the  States  from  passing  laws  impairing  the  obligation  of  con- 
tracts/ but  it  lays  no  such  prohibition  upon  the  United 
States.  Until  the  adoption  of  the  fourteenth  amendment,  it  was 
conceded  that  vested  rights  in  property,  not  resting  in  con- 
tract, were  not  proiected  under  the  constitution  of  the  United 
States,  but  that  their  protection  was  left  to  the  constitutions 
of  the  States;  except  in  so  far  as  the  fourth  amendment  to  the 
Federal  constitution  declared  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects  against 
unreasonable  searches  and  seizures;  and  except  in  so  far  as  the 
fifth  amendment  provided  that  no  person  should  be  "deprived 
of  life,  liberty,  or  property  without  due  process  of  law,"  nor 
should  "private  property  be  taken  for  public  use,  without  just 
compensation";  and  it  is  to  be  observed  that  the  expression 
"vested  rights"  is  not  to  be  found  in  the  constitution  of 
the  United  States,  nor  in  any  of  its  amendments.  The  extent 
to  which  corporate  franchises,  created  under  charters  granted 
by  the  Congress  of  the  United  States,  are  protected  under  these 
clauses  of  the  Federal  constitution,  rests  in  two  or  three 
vague  and  indeterminate  decisions  of  the  Supreme  Court  of 
the  United  States.  The  loose  language  employed,  by  the 
judges  in  these  cases  would  seem  to  indicate  an  opinion  that 
Congress,  in  dealing  with  charters  which  it  has  granted,  rests 
under  the  same  restraints  which  have  been  imposed  by  Fed- 
eral judicial  decisions,  interpreting  the  constitution,  upon 
the  legislatures  of  the  States,  even  where  they  have  reserved 
the  right  of  alteration  or  repeal.  In  1862  the  Congress  of  the 
United  States  chartered  a  corporation  to  build  a  portion  of  a 
transcontinental  railway,  from  a  point  within  the  territory  of 

been    upheld   transferring    property  dated  by  a  previous  valid  act :  Hous- 

from  the  trustees  of  an  unincorporated  ton  v.  Jefferson  College,  63  Pa.  St.  428. 

society,  to  the  game  body  when  in-  And  a  statute   supplemental   to  an 

corporated:  Presbyterian  Church  &c.  act  incorporating  a  canal  company: 

i;.  Picket,  "Wright  (Ohio),  57.   Provid-  Ehrenzeller  v.  Union  Canal  Co.,   1 

ing  for  the  removal  of  the  location  of  Rawle  (Pa.),  181. 
two  colleges  which  had  been  consoli-  ^  Const.  U.  S.,  art.  1,  §  10. 
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Nebraska  to  a  point  on  the  western  line  of  the  territory  of 
Nevada.  To  aid  it  in  accomplishing  the  purpose,  it  made  to 
it  an  extensive  grant  of  land  and  also  a  grant  of  the  bonds  of  the 
United  States,  upon  certain  conditions  as  to  the  transporta- 
tion of  troops  of  the  United  States  and  as  to  repayment, 
which  need  not  be  stated.  This  charter  contained  the  fol- 
lowing reservation  of  the  right  of  Congress  to  repeal  or  amend 
it:  "And  the  better  to  accomplish  the  object  of  this  act, 
namely,  to  promote  the  public  interest  and  welfare  by  the 
construction  of  said  railroad  and  telegraph  line,  and  keeping 
the  same  in  working  order,  and  to  secure  to  the  government 
at  all  times  (but  particularly  in  time  of  war)  the  use  and  ben- 
efits of  the  same,  for  postal,  military,  and  other  purposes, 
Congress  may  at  any  time — having  due  regard  for  the  rights 
of  said  companies  named  herein  —  add  to,  alter,  amend,  or 
repeal  this  act."  In  1878  the  Congress  passed  a  statute, 
amendatory  of  the  original  act  of  incorporation,  which,  among 
other  things,  established  a  sinking  fund  in  the  treasury  of  the 
United  States,  to  the  credit  of  which  should  be  carried  one- 
half  the  compensation  accruing  to  the  railroad  company  for 
services  rendered  to  the  government  of  the  United  States. 
The  power  of  Congress  to  pass  this  amendatory  act,  notwith- 
standing the  above  reservation  of  the  right  to  alter  or  repeal, 
was  challenged  in  the  Court  of  Claims,  and  on  appeal  to  the 
Supreme  Court  of  the  United  States;  and  it  was  held  by  the 
latter  court  that  the  amendatory  act  was  not  unconstitional 
in  view  of  the  nature  of  the  reservation  of  the  right  of  amend- 
ment; though,  of  course,  the  court  did  not  undertake  to  decide 
whether  the  power  would  have  existed  without  that  reserva- 
tion. The  court,  in  its  opinion  given  by  Mr.  Chief  Justice 
Waite,  seems  to  have  discussed  the  question  with  reference  to 
the  provision  in  the  fifth  amendment,  which  prohibits  the 
United  States  from  depriving  persons  of  their  property  without 
due  process  of  law.  The  opinion  contains  this  declaration  of 
what  Congress  cannot  do:  "The  United  States  cannot,  any 
more  than  a  State,  interfere  with  private  rights,  except  for 
legitimate  governmental  purposes.  They  are  not  included 
*  '  4175 


•4  Thomp.  Corp.  §  SMS.J     franchisks  and  exemptions. 

within  the  constitutional  prohibition  which  prevents  States 
from  passing  laws  impairing  the  obligation  of  contracts;  but, 
equally  with  the  States,  they  are  prohibited  from  depriving 
persons  or  corporations  of  property  without  due  process  of 
law.  They  cannot  legislate  back  to  themselves,  without 
making  compensation,  the  lands  they  have  given  this  cor- 
poration to  aid  in  the  construction  of  its  railroad.  Neither 
can  they,  by  legislation,  compel  the  corporation  to  discharge 
its  obligations  in  respect  to  the  subsidy  bonds,  otherwise  than 
according  to  the  terms  of  the  contract  already  made  in  that 
connection.  The  United  States  are  as  much  bound  by  their 
contracts  as  are  individuals.  If  they  repudiate  their  obliga- 
tions, it  is  as  much  repudiation,  with  all  the  wrong  and  re- 
proach that  term  implies,  as  it  would  be  if  the  repudiator  had 
been  a  State,  or  a  municipality,  or  a  citizen.  No  change 
can  be  made  in  the  title  created  by  the  grant  of  the  lands, 
or  in  the  contract  for  the  subsidy  bonds,  without  the  con- 
sent of  the  corporation.  All  this  is  indisputable."^  The 
opinion  then  quotes  the  language  of  a  number  of  previous 
decisions  of  the  court  in  respect  of  the  limits  within  which 
the  reserved  right  to  alter  or  repeal  a  charter  granted  to  a 
corporation  may  be  exercised  by  the  legislature  of  a  State, — 
which  language  has  been  set  out  in  a  preceding  section;'' 
and  then  it  proceeds  to  deal  with  the  question  before  it  upon 
the  principle  that  those  limitations  are  equally  applicable  to 
a  charter  granted  by  Congress  with  a  similar  reservation. 
Speaking  of  its  previous  dicta  with  reference  to  the  power  of 
the  State  legislatures  in  similar  cases,  the  court  took  the 
view  that  so  much  of  the  act  of  1878  as  required  the  estab- 
lishment of  a  sinking  fund  was  no  more  than  a  proper  admin- 
istrative regulation,  designed  to  prevent  a  diversion  of  the 
earnings  of  the  road  from  the  payment  of  its  creditors  into 
the  pockets  of  its  stockholders,  and  compelling  those  having  the 
management  of  the  property  to  make  provision  for  the  future 
payment  of  its  debts,  which  they  were  obviously  not  doing  at 
the  time  of  the  passage  of  the  act.     Three  of  the  judges  dis- 

»  Sinking  Fund  CaseB,  99  U.  S.  700,  718.  »  Ante,  §  5410. 
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sented.*  Their  dissenting  opinions  are  clear  and  strong,  as 
dissenting  opinions  always  are.  Without  attempting  to  ana- 
lyze them  separately,  it  is  sufficient  to  say  that  they  proceeded 
upon  the  ground  that  the  contract  by  which  the  United 
States  had  issued  to  the  Union  Pacific  Railroad  Company, 
and  also  to  the  Central  Pacific  Railroad  Company,  its  subsidy 
bonds,  was  not  an  amendment  of  its  charter  at  all,  but  a  mere 
private  contract  between  two  corporations  —  "a  business  ar- 
rangement," as  Mr.  Justice  Strong  called  it;  that  the  effect  of 
the  Sinking  Fund  Act  was  to  change  the  conditions  of  this 
contract;  that,  for  the  United  States  to  attempt  in  its  sov- 
ereign character  to  change  a  contract,  which  it  had  entered 
into  as  a  private  corporation,  rested  on  the  same  ground  as  an 
attempt  made  by  it  to  change  any  other  contract  between 
private  parties;  that  the  eff'ect  of  such  a  change  was  to  deprive 
the  railroad  companies  named,  of  their  property  without  due 
process  of  law,  within. the  meaning  of  the  fifth  amendment  to 
the  Federal  constitution;  that  it  took  their  property  for  public 
uses  without  just  compensation;  and  that  it  was  violative  of 
so  much  of  the  Federal  constitution  as  vested  the  judicial 
power  in  the  Supreme  and  inferior  courtfe,  and  not  in  Con- 
gress.^ 

'  Field,  Bradley,  and  Strong,  JJ.  the  lack  of  power  in  Congress  to  in- 

'  Sinking  Fund  Oases,   99  U.   S.  terfere  with  rights  vested  in  a  char- 

700.    The    validity    of    the    Sinking  ter    granted  by  a  State.     But    the 

Fund  Act  was  challenged  by  the  two  majority  of  the  court  conceived  that 

corporations  which,  connecting,  had  the  rights  of  the  Central  Pacific  Rail-, 

formed  the  first  transcontinental  rail-  road  Company  rested  upon  the  same 

road  completed  within  the    United  basis  as  those  of  the  Union  Pacific 

States,   the   Union  Pacific  Railroad  Railroad  Company,  since  the  acts  of 

Company,  chartered  by  an  act  of  Con-  Congress  making  the  grants  of  land 

gress,  and  the  Central  Pacific  Rail-  and  bonds  were  of  the  same  tenor  in 

road  Company,  chartered  by  an  act  both  cases.    There  is  also  a  hazy  de- 

of   the   legislature   of    the    State    of  cision  by  the  Supreme  Court  of  the 

California.     Mr.    Justice    Field,    in  United  States,  dealing  with  this  ques- 

his  dissenting  opinion,  dwelt  chiefly  tion  in  respect  of  a  charter  granted 

upon  the  question  as  it  related  to  the  by  an  act  of  Congress  within  the  Dis- 

chartered  rights  of  the  Central  Pacific  trict  of    Columbia,  where  the  right 

Railroad  Company,  and  he  rested  his  was  reserved  by  Congress'  thereafter 

dissent,  in  so  far  as  it  related  to  the  to  alter,  amend,  modify,  or  repeal  the 

rights  of  that  company,  largely  upon  act.    The  decision  construes  the  effect 
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Article  II.   Under  the  Fourteenth  Amejj'dment. 


Sbctioh 

5448.  Protection  under  the  fourteenth 

amendment  to  United  States 
constitution  prohibiting  dep- 
rivation of  property  without 
due  process  of  law. 

5449.  Does  not  require  special  notice 

in  taxation  proceedings. 

5450.  Cases  not  within  the  prohibi- 

tion. 
6451.  Cases  within  the  prohibition. 


Section 

5452.  Statutes  making  railroad  com- 

panies liable  without  proof  of 
negligence. 

5453.  Making  them  liable  for  killing 

animals  where  track  not 
fenced. 

5454.  Making  corporations  liable  to 

one  servant  for  iniuries 
through  the  negligence  of  a 
fellow-servant. 


§  5448.  Protection  under  the  Fourteenth  Amendment  to 
the  United  States  Constitution  Prohibiting-  Deprivation  of 
Property  without  Due  Process  of  Law.  —  The  fourteenth 
amendment  to  the  constitution  of  the  United  States  provides, 
among  other  things:  "Nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 


of the  reservation,  and  treats  the 
question  throughout  as  though  Con- 
gress would  have  had  no  power,  and 
as  though  its  subsequent  act  amend- 
ing the  charter  of  the  corporation 
would  have  been  unconstitutional, 
but  for  the  reservation  in  the  original 
act.  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466.  The  decision  seems  to 
be  a  strange  aberration;  since  the 
constitution  of  the  United  States  im- 
poses upon  Congress  no  general  inhi- 
bition against  passing  laws  impairing 
the  obligation  of  contracts,  or  even 
divesting  vested  rights;  and  it  has 
frequently  been  held  by  the  same 
court  that  the  States  are  under  no 
Federal  prohibition  against  passing 
laws  divesting  vested  rights,  provided 
they  do  not  impair  the  obligation  of 
contracts.  This  statement  must, 
since  the  adoption  of  the  fourteenth 
amendment,  be  qualified  with  refer- 
ence to  that  instrument.  It  is  to  be 
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regretted  that  the  opinion  in  the  case 
in  question  does  not  point  out  in  what 
respect  the  amending  act  of  Congress 
would  have  been  unconstitutional  if 
it  had  not  reserved,  in  the  orig- 
inal act,  any  right  of  amendment. 
The  fifth  amendment  to  the  constitu- 
tion, which  is  restrictive  upon  the 
general  government  only,  provides 
that  no  person  shall  be  "  deprived  of 
life,  liberty,  or  property  without  due 
process  of  law";  and  it  was  possibly 
with  reference  to  that  provision  that 
the  decision  just  referred  to  was  ren- 
dered. It  also  provides  that  private 
property  cannot  be  taken  for  public 
use  without  just  compensation;  and 
the  court  may  have  taken  the  view 
that  the  amendment  of  the  charter 
in  the  particular  instance  was  the 
taking,  pro  tanto,  of  the  franchises  of 
the  corporation,  without  compensa- 
tion. 


coNSTiTUTioN'AL  PROTECTION.     [4  Thomp.  Oopp.  §  544:8. 

tection  of  the  laws."^  A  corporation  is  a  "person"  within 
the  meaning  of  this  provision."  This  provision  leaves  open 
the  widest  latitude  for  construction  in  respect  of  the  meaning 
of  the  phrase  "  due  process  of  law."  But  it  is  to  be  observed 
that  similar  provisions  have  existed  in  the  constitutions  of 
many  of  the  States,  and  that  the  meaning  of  the  phrase  has 
been  frequently  defined.'  The  expression  is  understood  to 
have  the  same  meaning  as  "law  of  the  land,"  which  latter 
expression  has  come  down  to  us  from  Magna  Charta.*  The 
meaning  is,  a  law  which  proceeds  upon  notice,  which  allows 
an  opportunity  to  appear  and  to  be  heard  in  defense,  and 
which  hears  evidence  before  it  denounces  judgment.  The 
prohibition  against  depriving  a  person  of  property  without 
due  process  of  law,  is,  therefore,  a  prohibition  against  taking 
his  property  from  him,  and  bestowing  it  upon  another,  or 
appropriating  it  by  the  State,  without  the  substantial  inci- 
dents of  a  judicial  trial:  a  reasonable  notice,  an  opportunity 
to  be  heard,  the  right  to  present  evidence  in  his  behalf,  and 
the  obligation  on  the  part  of  the  court  to  hear  the  evidence 
before   it   renders   judgment."     Outside   of  this,  it   may   be 


'  Const.  U.  S.,  Amend.  XIV.,  §1.  hearing,  trial,  judgment,  or  the  op- 

'  Santa  Clara  County  v.  Southern  portunity  of  being  heard,  is  the  "  law 

Pacific  E.  Co.,  118  U.  S.  394;  Pem-  of  the  land,"  and  every  such  statute 

bina  &c.  Mining  Co.  v.  Pennsylvania  is  void.     See  Dale  v.  Medcalf,  9  Pa. 

R.,  125U.  S.  181, 189;  Minneapolis &c.  St.  108,  110;  Ervine's  Appeal,  16  Pa. 

Co.  V.  Beckwith,  129  U.  S.  26;  Mis-  St.  256,  264;  s.  c.  55  Am.  Dec.  499; 

souri  &c.  R.  Co.  v.  Mackey,  127  IT.  S.  Haysi).  Com.,  27  Pa.  St.  274;  Shoen- 

205.  berger  v.  School  Directors,  32  Pa.  St. 

»  So  stated  by  Mr.  Justice  Field  in  34,  39;  Palairet's  Appeal,  67  Pa.  St. 

Hagar  v.  Reclamation   District,   111  479,  487 ;  s.  c.  5  Am.  Rep.  450 ;  O'Hara 

IT.  S.  701,  707.    As  to  the  meaning  of  v.  Stack,  90  Pa.  St.  477, 491 ;  Newland 

the  terms  "  law  of  the  land"  and  "  due  v.  Marsh,  19  111.  376,  385. 
process  of  law,"  as  used  in  the  Ameri-  *  The  Supreme  Court  of  the  United 

can  constitutions,  see  Taylor  v.  Por-  States  have  several  times    animad- 

ter,  4  Hill  (N.  Y.),  140;  s.  c.  40  Am.  verted  upon  the  difiBculty  of  defining 

Dec.  274;  and  other  cases  and  notes  the  meaning  of  the  phrase  ''  due  pro- 

in  the  same  series  of  reports,  referred  cess  of  law"  with  such  precision  as  to 

to  in  the  note  thereto.  cover  all  cases.     In  one  case  Mr.  Jus- 

*  No  statute  which  authorizes  the  tice  Miller  expressed  the  view  that 

taking  of  one  man's  property  and  the  the  meaning  of  the  phrase  was  to  be 

bestowing  of  it  on  another,  without  a  arrived  at  "by  the  gradual  process  of 
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observed  that  the  meaning  of  the  phrase  has  not  been  changed 
by  its  becoming  a  part  of  the  constitution  of  the  United 
States;  so  that  what  was  due  process  of  law  prior  to  the  rati- 
fication of  the  fourteenth  amendment  remains  due  process  of 
law  under  that  amendment. 

§  5449.  Does  not  Require  Special  STotice  in  Taxation 
Proceedings.  —  For  instance,  the  provision  of  the  fourteenth 
amendment,  already  quoted,  does  not  require  that  special 
notice  shall  be  given  to  each  corporation  or  person,  liable  to 
be  taxed,  of  the  proceedings  established  by  law  for  the  pur- 
pose of  ascertaining  the  amount  of  taxes  to  be  paid;  but 
where  the  amount  to  be  paid  is  ascertained  by  a  public  board, 
which  meets  at  a  time  and  place  prescribed  by  a  general  pub- 
lic law,  the  notice  conveyed  by  that  law  is  a  sufficient  notice 
to  every  tax-payer.*    This  principle  has  been  held  to  be  spe- 


judicial  inclusion  and  exclusion,  as 
the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which 
such  decisions  may  be  founded." 
Davidson  v.  New  Orleans,  96  U.  S. 
97,  104.  This  quotation  was  repeated 
by  Mr.  Justice  Field,  in  giving  the 
opinion  of  the  court  in  Hagar  v.  Eec- 
lamation  District,  111  V.  S.  701,  707. 
In  the  same  opinion  Mr.  Justice 
Field  adds:  "It  is  sufficient  to  ob- 
serve here,  that  by  '  due  process '  is 
meant  one  which,  following  the  forms 
of  law,  is  appropriate  to  the  case,  and 
just  to  the  parties  to  be  affected.  It 
must  be  pursued  in  the  ordinary 
mode  prescribed  by  the  law;  it  must 
be  adapted  to  the  end  to  be  attained ; 
and  wherever  it  is  necessary  for  the 
protection  of  the  parties,  it  must  give 
them  an  opportunity  to  be  heard  re- 
specting the  justice  of  the  judgment 
sought.  The  clause  in  question 
means,  therefore,  that  there  can  be 
no  proceeding  against  life,  liberty,  or 
property,  which  may  result  in  the 
deprivation  of  either,  without,  the 
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observance  of  those  general  rules  es- 
tablished in  our  system  of  jurispru- 
dence for  the  security  of  private 
rights."  Hagar  v.  Eeclamation  Dis- 
trict, 111  U.  S.  701,  708.  In  Hurtado 
V.  California,  110  U.  S.  516,  the  mean- 
ing of  the  phrase  "  due  process  of 
law,"  and,  incidentally  the  meaning 
of  the  phrase  "law  of  the  land,"  were 
discussed  with  elaborate  learning,  in 
the  opinion  of  the  court  by  Mr.  Jus- 
tice Matthews.  The  court  held  that 
the  prohibition  of  the  constitutional 
amendment  did  not  restrain  the 
States  from  passing  laws  for  the 
prosecution  of  the  crime  of  murder 
and  other  felonies  upon  presentment, 
and  without  indictment  by  grand  ju- 
ries. Mr.  Justice  Harlan  filed  an 
elaborate  dissenting  opinion.  Chan- 
cellor Kent  says:  "The  better  and 
larger  definition  of  '  due  process  of 
law'  is  that  it  means  law  in  its  regu- 
lar course  of  administration  through 
courts  of  justice."  2  Kent's  Com.  13. 
^  Thus,  in  one  case  it  was  said  by 
Mr.  Justice  Miller :  "This  board  has 
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ciallj?  applicable  in  a  case  where  the  statute  requires  a  railroad 
company  to  make  a  return,  of  its  property  for  taxation,  to  the 
auditor  of  public  accounts,  which  return  is  referred  to  the 
board  of  railroad  commissioners,  who  proceed  at  a  meeting, 
the  time  and  place  of  which  are  fixed  by  law,  which  meeting 
is  open  and  public,  to  correct  and  equalize  the  valuation  in 
that  and  other  similar  cases/  and  at  which  the  tax-payer  has 
the  right  to  be  heard  before  the  board  passes  upon  the  ques- 
tion of  valuation.  And,  generally  speaking,  this  constitu- 
tional  prohibition  does  not  restrain  the  States  from  proceeding 
to  assess  and  collect  public  taxes  by  those  summary  methods 
which  were  generally  in  vogue  before  its  enactment,  and  which, 
from  the  very  nature  of  the  case,  are  alone  practicable.^ 

§  5450.    Cases    not    within    the    Prohibition.  —  It    is   not 

within  the  foregoing  constitutional  prohibition  for  a  State  to 
enact  a  statute  creating  a  corporation  for  the  improvement  of 
a  natural  water-way  within  the  limits  of  the  State,  and  allow- 
ing the  corporation  to  exact  tolls  of  the  public  for  the  use 
of  the  same ;^  nor  to  enact  a  statute  giving  jurisdiction  to  a 

its  time  of  sitting  fixed  by  law.    Its  Court  of  the  United  States,  speaking 

sessions  are  not  secret.    No  obstruc-  ttirough  Mr.   Justice  Miller:    "The 

tiou  exists  to  the  appearance  of  any-  mode  of  assessing  taxes  iu  the  States 

one  before  it  to  assert  a  right,   or  by  the  Federal  government,  and  by 

redress  a  wrong ;  and,  in  the  business  all  governments,  is  necessarily  sum- 

of  assessing  taxes,  this  is  all  that  can  mary,  that  it  may  be  speedy  and  ef- 

be  reasonably  asked."     State  Eail-  fectual.    By  summary  is  not  meant 

road  Tax  Cases,  92  U.  S.   575,  610;  arbitrary,  or  unequal,  or  illegal.    It 

again  quoted  with  approval  in  Ken-  must,  under  our  constitution,  be  law- 

tucky  Railroad  Tax  Cases,  115  U.  S.  fully  done.    But  that  does  not  mean, 

321,  332.  nor  does  the  phrase  'due  process  of 

'  Kentucky  Railroad  Tax   Cases,  law'  mean,  by  a  judicial  proceeding. 

115  U.  S.  321,  323.    In  this  particular  The  nation  from  whom  we  inherit  the 

case  the  Kentucky  Court  of  Appeals  phrase  '  due  process  of  law '  has  never 

had  construed  the  act  as  giving  the  relied  upon  the  courts  of  justice  for 

railroad  companies  the  right  to  be  the  collection  of  her  taxes,  though  she 

heard,  and  they  were  in  fact  heard,  passed  through  a  successful  revolu- 

Cincinnati  &c.  E.  Co.  v.  Com.,  81  Ky.  tion  in  resistance  to  unlawful  taxa- 

492,   512;    «.   c.   affirmed,   Kentucky  tion."    McMillen    v.    Anderson,    95 

Bailroad  Tax  Cases,  supra.  TJ.  S.  37,  41. 

'  For  instance,  in   a  case  on  this  '  Sands  v.  Manistee    River  Imp. 

Budject,  it  is  said  by  the  Supreme  Co.,  123  U.  S.  288. 
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court  of  equity,  of  a  suit  brought  by  the  owner  of  an  equitable 
interest  in  land,  to  establish  his  rights  against  a  holder  of  the 
legal  title,  since  the  prohibition  does  not  restrain  the  States 
from  curtailing  the  right  of  trial  by  jury  and  enlarging  the 
powers  of  courts  of  equity;^  nor  a  statute  authorizing  any  per- 
son to  erect  and  maintain  on  his  own  land  a  water-mill  and 
mill-dam  upon  and  across  any  stream  not  navigable,  paying 
the  owners  of  lands  flowed  thereby  such  damages  as  may 
be  assessed  in  a  judicial  proceeding;"  nor  a  statute  making 
water  rates  a  charge  upon  lands  in  a  municipality,  prior  to  the 
lien  of  all  other  incumbrances;'  nor  a  statute  which  curtails 
the  taxing  power  of  a  municipal  corporation  to  such  an  extent 
as  disables  it  from  paying  a  judgment  recovered  against  it  for 
injuries  done  by  a  mob;^  nor  a  statute  requiring  one  against 
whom  taxes  are  assessed  to  give  security  in  advance  before  he 
can  maintain  a  suit  to  enjoin  their  collection;'  nor  a  statute 
prescribing  a  system  for  the  reclamation  of  swamp  lands,  and 
laying  the  burden  of  such  reclamation  upon  the  districts 
thereby  benefited,  by  means  of  an  assessment  of  taxes  upon  the 
property  in  such  district  according  to  its  value;'  nor  a  statute 
providing  for  the  revocation,  by  an  insurance  commissioner,  of 
a  license  granted  to  foreign  insurance  companies  to  do  busi- 
ness within  the  State,  when,  in  the  opinion  of  the  State  com- 
missioner, the  company  in  question  is  proceeding  in  violation 

^  Church  V.  Kelsey,  121  U.  S.  282.  opinion  of  the  court,  said:   "It  can 

'  Head  t).  AmoskeagMan.  Co.,  113  hardly  be  necessary  to    answer    an 

U.   S.  9.     In  this  case  there  is  an  argument  which  excludes  from  the 

opinion  by  Mr.  Justice  Gray,  charac-  definition  of  '  due  process  of  law '  all 

terized  by  exceptional  learning  and  that  numerous  class  of  remedies  in 

pains,  on  the  subject  of  the  validity  which,  by  the  rules  of  the  court  or  by 

of  what  are  known  as  "Mill  Acts,"  legislative  provisions,  a  party  in  vok- 

and  giving  a  category  of  the  statutes  ing  the  powers  of  a  court  of  justice  is 

of  many  of  the    States  establishing  required  to  give  that  security  which 

and  protecting  water-mills  as  objects  is  necessary  to  prevent  its    process 

of  public  benefit  and  concern.  from  being  used  to  work  gross   in- 

'  Provident  Institution  v.  Jersey  justice  to  another."    Ibid.  42. 

City,  113  U.  S.  506.  *  Hagar   v.  Eeclamation  District, 

*  Louisiana  I).  New  Orleans,  109  La.  Ill    U.    S.    701.      Compare    contra, 
An.  285.  Fleming  v.  Hull,  73  Iowa,  598;  s.  c.  35 

*  McMillen  v.  Anderson,  95  IT.  S.  N.  W.  Eep.  673. 
87.    Mr.  Justice  Miller,  in  giving  the 
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of  the  law  of  the  State;*  nor  a  statute  providing  that  a,  judg- 
ment against  any  railway  corporation  for  any  injury  to  any 
person  or  property  shall  be  a  lien,  within  the  county  where 
recovered,  on  the  property  of  the  corporation,  prior  to  any 
'mortgage  executed  subsequently  to  a  date  named.* 

§  5451.  Cases  witlun  the  Prohibition.  —  On  the  other 
hand,  the  Court  of  Appeals  of  New  York,  in  an  elaborate 
judgment  by  Ruger,  C.  J.,  have  held  that  a  statute  annulling 
the  charter  of  a  street  railway  company  was  valid  in  so  far  as 
it  operated  to  dissolve  the  corporation,  but  invalid  in  so  far  as 
it  operated  to  take  a  secondary  franchise  of  the  corporation, 
that  is,  the  right  it  had  acquired  to  operate  its  road  in  the 
treets  of  the  city  of  New  York,  from  the  beneficiaries  in  the 
property  of  the  corporation,  namely,  its  stockholders  and 
creditors,  and  to  vest  such  rights  in  the  ci';y.  In  other  words, 
the  court  held,  in  substance,  that  the  corporation,  although 
created  originally  to  exist  for  the  period  of  twsnty  years,  took, 
through  a  grant  from  the  city,  an  indefeasible  title  in  per- 
petuity to  the  right  to  operate  its  roads  in  the  streets  of  the 
city;  that  this  right  was  property,  and  was  in  the  nature  of  a 
fee-simple  in  laud;  that  this  proprietary  right  survived  its 
dissolution  and  inhered  in  those  beneficially  entitled  to  its 
property  upon  its  dissolution;  that,  upon  its  dissolution, 
its  trustees  then  in  office  became  vested  with  this  right, 
together  with  its  other  property,  under  other  statutory  pro- 
visions in  force  in  that  State,  as  trustees  for  its  creditors  and 
stockholders;  and  that  so  much  of  the  statute  under  considera- 

'  Hartford  Fire  Ins.    Co.  v.  Eay-  pany  was  evading  and  violating  the 

mond,  70  Mich.  485 ;  a.  c.  38  N.  W.  laws  of  the  State,  and  that  its  license 

Eep.  474.   The  question  turned  rather  was  properly  revoked,  and  added  in 

upon  whether  the  insurance  commie-  the  concluding  part  of  its  opinion : 

sioner  acted  judicially  or  ministeri-  "  ilfaradamtts  is  not  a  writ  of  right,  and 

ally,  and  the  court  held  that  he  acted  this  court  does  not  feel  inclined  to 

ministerially.    The  question  was  not  aid  a  wrong-doer  in  setting  at  defiance 

determined  with  special  reference  to  the  laws  of  the  State."    Ibid.  507. 
the    prohibition    in  the    fourteenth  '  Central  Trust   Co.   v.  Sloan,  65 

amendment  to  the  Federal  constitu-  Iowa,  655. 
tion ;  but  the  court  found  that  the  com- 
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tion*  as  provided,  in  case  of  such  a  dissolution  of  the  corpora- 
tion, for  taking  away  its  franchise  of  operating  its  road  in 
the  streets  of  the  city  of  New  York,  of  winding  up  its  affairs 
in  a  suit  brought  by  the  attorney-general,  and  for  the  appoint- 
ment of  a  receiver  in  such  action,  was  unconstitutional  and 
void,  as  involving  an  attempt  to  change  the  ownership  of 
property  without  due  process  of  law.^  The  incongruity,  if  not 
the  absurdity,  of  the  decision  rests  in  the  fact  that  it  holds 
that  a  corporation  may  be  endowed  with  franchises  where 
there  are  no  words  limiting  the  duration  of  the  grant,  such  as 
can  only  be  possessed  by  a  corporation,  but  which  exist  in 
perpetuity,  although  the  life  of  the  corporation  is,  by  its 
charter,  limited  to  a  definite  period,  and  although  the  legis- 
lature possesses  the  reserved  right  to  disincorporate  it. 

§  5452.  Statutes  Making  Railroad  Companies  Liiable  with- 
out Proof  of  STegligence.  —  Another  State  court  has  held  that 
a  statute  which  imposes  an  absolute  liability  upon  railroad 
companies  for  injuries  done  to  domestic  animals,  irrespective  of 
the  question  of  negligence  or  fault  on  the  part  of  the  owner, 
when,  under  the  general  law  of  the  State,  no  one  else  is  liable 
under  such  circumstances,  —  involves  a  deprivation  of  properly 
without  due  process  of  law,  within  the  meaning  of  the  constitu- 
tional, prohibition  under  consideration,  and  is  hence  void.* 
So,  in  a  case  decided  without  special  reference  to  the  consti- 
tution of  the  United  States,  or  even  to  the  constitution  of  the 
State  so  far  as  it  appears,  and  where  there  was  no  brief  or 
argument  in  favor  of  the  validity  of  the  statute,  the  Supreme 
Court  of  Illinois  held  that  a  statute  making  railroad  companies 
liable  for  all  expenses  of  the  coroner's  inquest,  and  for  the  burial 
of  all  persons  who  might  die  in  its  cars,  or  who  might  be 
killed  by  collision  or  other  accident  occurring  to  such  cars  or 

^  New  York  Laws  1866,  ch.  271;  and  the  court,  two  (Peckham  and  Gray, 

New  York  Laws  1886,  ch.  310.  JJ.)  did  not  sit,  and  two  others  (An- 

'  People  V.  O'Brien,  111  N.  Y.  1;  drews  and  Earl,  JJ.)  concurred  in  the 

8.  c.  7  Am.  St.  Eep.  684;   18  N.  E.  result,  on  grounds  specially  stated. 
Eep.    692;    reversing  g.  c.   46  Hun  '  Cateril  ti.  Union  Pacific  R.  Co.,  2 

(N.  Y.),  519.    Of  the  seven  judges  of  Idaho,  540;  «.  c.  21  Pac.  Eep.  416. 
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otlierwise,  —  was  unconstitutional  and  void,  in  so  far  as  it 
attempted  to  mak«»  such  companies  liable  in  cases  where  they 
had  violated  no  law  and  were  guilty  of  no  neglect.*  The  Su- 
preme Court  of  Alabama,  in  a  clear  opinion  written  by  Stone, 
J.,  have  held  that  a  statute  of  that  State  providing  that  "  all 
corporations  or  persons,  owning  or  controlling  anj  railroad  in 
this  State,  shall  be  liable  for  all  damages  to  live-stoclc,  or  cattle 
of  any  kind,  caused  by  locomotives  or  railroad  cars," ^  is  uncon- 
stitutional and  void,  as  involving  a  deprivation  of  property 
without  due  process  of  law.  The  court  construed  it  as  fixing 
an  absolute  liability  on  railroad  companies  to  make  compen- 
sation for  injuries  done  to  property  in  the  prosecution  of  their 
lawful  business,  without  any  wrong,  fault,  or  neglect  on  their 
part,  when,  under  the  general  law  of  the  land,  no  one  else  is 
liable  under  such  circumstances.*  On  the  other  hand,  it  has 
been  held  to  be  within  the  police  power  of  a  State  to  require 
railway  companies,  in  running  their  trains,  to  give  certain  sig- 
nals at  crossings  for  the  protection  of  wayfaring  men  and 
animals,  and  to  declare  the  omission  to  give  such  signals  neg- 
ligence, such  as  shall  subject  the  company  to  any  damages 
arising  therefrom.* 

§  5453.  Making:  Them  liiable  for  Killing'  Animals  where 
Track  not  Fenced.  —  The  Supreme  Court  of  the  United  States 
find  no  constitutional  objection  to  a  State  statute  making 
railroad  companies  liable  in  double  damages  for  hilling  or 
injuring  domestic  animals,  in  consequence  of  their  getting  upon 
the  railroad  track  by  reason  of  the  fact  that  the  company  has 
not  fenced  its  track  as  therein  prescribed,  where  the  statute 

■  Ohio  &c.  E.  Co.  V.  Lackey,  78  111.  scarcely  deserves  the  name,  though 
55 ;  s.  e.  20  Am.  Eep.  259.    The  opin-  the  conclusion  may  be  sound, 
ion  of  the  court,  by  the  then  aged  »  Ala.  Laws  1877,  p.  54. 
Justice  Breese,  calls  it  a  penalty,  and  '  Zeigler  v.  South  &c.  R.  Co.,  58 
adds :  "  This  may  be  construed  in  the  Ala.  594.    To  the  same  effect  are  Jen- 
light  of  a  special  tax,  for  which  there  sen  v.  Union  Pacific  E.  Co.,  6  Utah, 
is  no  sanction  in  the  constitution":  253;  g.  c.  21  Pac.  Eep.  994;  and  Biel- 
meaning,  no  doubt,  the  constitution  enberg  v.  Montana  Union  E.  Co.,  8 
of  the  State.     The  opinion,  otherwise,  Mont.  271 ;  «.  c.  20  Pac.  Rep.  314. 
*  Kaminitsky  v.  Northeastern  E.  Co.,  25  S.  C.  53. 

4185 


4  Thomp.  Corp.  §  54o4.J     fraxchisks  asd  exemptions. 

provides  that,  after  the  fences  prescribed  are  made,  the  cor- 
poration shall  be  liable  only  on  the  principle  of  negligence  or 
willfulness.^  A  Siate  court  has  held  that  the  legislature  of  a 
State  may,  in  the  exercise  of  its  police  power,  make  a  railway 
company  absolutely  liabU  for  damages  occasioned  to  any  person 
or  animal  by  reason  of  its  failure  to  fence  its  right  of  way, 
and  to  exclude  the  defense  of  contributory  negligence  in  such 
cases.- 

§  o454.  Making^  Corporations  laable  to  One  Servant  for 
Injuries  throug-li  the  Xegllgfenee  of  a   Fellow-servant.  —  A 

prospectire  statute  or  constitutional  ordinance  which  abro- 
gates the  rule  of  the  common  law,  under  which  a  railroad 
company  is  not  liable  to  one  of  its  servants  for  an  injury  sus- 
tained by  him  through  the  negligence  of  a  fellow-servant  en- 
gaged in  the  same  common  employment,  does  not  deprive  the 
railroad  company  of  its  property  without  due  process  of  law,  nor 
deny  to  it  the  equal  protection  of  the  iotcs,'  nor  create  a  dis- 
crimination against  railroad  companies,  within  the  prohibition 
of  the  constitution  of  a  St-ate;*  but  is  a  police  regulation,  such 
as  it  is  competent  for  the  legislature  of  a  State,  in  the  absence 

'  Missouri  Pac  B.  Co.  c.  Haenea,  Supreme  Court  of  that  State,  author- 

115  V.  S.  512.    See  post,  §  5504.  izes  a  special   administrator,  having 

•  Qaackenbush  v.  Wisconsin  &c.  R.  charge  of  an  estate  during  the  pend- 
Co.,  71  Wis.  472 ;  ».  c.  37  X.  W.  Rep.  ency  of  a  suit,  to  have  a  final  settle- 
&:4:  62  Wis.  411;  post,  §5504.  A  uurnl  of  his  accounts  with  the  regular 
statute  of  !Sew  Hamj^ire  relating  to  administrator,  without  givinj  notice 
damages  done  by  dogs  was  held  nn-  to  distributees,  which  settlement,  in 
constitutional,  in  so  fiir  as  it  undei^  the  absence  of  fraud,  is  deemed  con- 
took  to  charge  the  owner  with  the  dusive  against  such  distributees,  does 
amount  of  dam:^  done  by  his  dog  not  deprive  any  person  of  his  proi>- 
as  fixed  by  the  selectmen  of  the  town,  erty  without  due  process  of  law ; 
without  an  opportunity  to  be  heard,  since  the  regular  administrator  repre- 
because  it  was  contrary  to  natural  sents  all  the  distributees  claiming 
justice,  and  not  within  the  scope  of  under  the  will.  Bobaids  r.  Lamb, 
the  legislative  authority  conferred  by  127  U.  S.  58. 

tlie  constitution  on  the  general  court.  •  Missouri  Pac  E.  Co.  r.  Mackey, 

E;ist  Kingston  r.  Towle,  4S  X.  H.  57 :  127  U.  S.  205;    Minneapolis  Ac.  B. 

s.  c.  2  Am.  Eep.  174.    The  court  cited  Co.  r.  Herri<i,  127  C  S.  210.    • 

Piscataqua  Bridge  t.  New  Hampshire  *  Missouri  Pac  B,  Co.  r.  Mackey, 

Bridge,  7  X.  H.  35.    A  statute  of  ilis-  S3  Kan.  29S. 
souri,  which,  as   construed   by  the 
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of  other  restraints  in  the  constitution  of  the  State,  to  make.^ 
Such  statutes,  it  is  perceived,  are  merely  intended  to  abolish 
the  rule  of  the  judge-made  law,  —  not  properly  called  a  rule  of 
the  common  law,  for  it  is  not  more  than  fifty  years  old,  — 
making  one  servant  remediless  against  the  common  master 
where  he  receives  an  Injury  through  the  negligence  of  a  fel- 
low-seryant  engaged  in  the  same  common  employment.  The 
court  answered  the  objection  that  the  statute  deprived  rail- 
road companies  of  the  "  equal  protection  of  the  laws,"  within 
the  meaning  of  the  fourteenth  amendment,  as  follows:  "The 
hazardous  character  of  the  business  of  operating  a  railway 
would  seem  to  call  for  special  legislation  with  respect  to  rail- 
road corporations,  having  for  its  object  the  protection  of  their 
employes  as  well  as  the  safety  of  the  public.  The  business 
of  other  corporations  is  not  subject  to  similar  dangers  to  their 
employes;  and  no  objections,  therefore,  can  be  made  to  the 
legislation  on  the  ground  of  its  making  an  unjust  discrimina- 
tion. It  meets  a  particular  necessity,  and  all  railroad  corpo- 
rations are,  without  distinction,  made  subject  to  the  same 
liabilities.  As  said  by  the  court  below,  it  is  simply  a  question 
of  legislative  discretion  whether  the  same  liabilities  shall  be 
applied  to  carriers  by  canal  and  stage  coaches,  and  to  persons 
and  corporations  using  steam  in  manufactories."  * 

Article  III.     In  Othek  Respects. 

Section  Sectton 

6457.  Legislative  power  over  corpora-  5460.  Federal  protection  of  corpora- 
tions in  the  absence  of  con-  tions  engaged  in  interstate 
Btitutional  restraints.  commerce. 

5458.  Laying  taxes  for  the  benefit  of  5461.  State  statutes  giving  penalties 

private  corporations.  against  telegraph  companies 

6459.  Constitutional  protection  of  oflBl-  not  applicable  to  interstate 

cers  of  corporations.  messages. 

•  Missouri  Pac.  E.  Co.  v.  Mackey,  ordinance   prohibiting    the    laundry 

33  Kan.  298.  hueiness   within    defined    territorial 

'  Missouri  Pac.  E.  Co.  v.  Mackey,  limits :  Barbier  *.  Connolly,  113  U.  S. 

127  U.  8.  205,  210;  followed  in  Min-  27;  Soon  Hing  v.  Crowley,  113  U.  8. 

neapolis  &c.  E.  Co.  v.  Herrick,  127  703. 
U.   8.  210.    Validity  of  a  municipal 
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Section  Section 

5462.  Further  of  this  subject.  5464.  Constitutional  protection  against 

5463.  Protection  of  foreign  corpora-  acts  of  Congress. 

tions  engaged  in   interstate     5466.  Amendment  of  charters  by  spe- 
commerce.  cial  laws. 

5466.  Eepeal  or  alteration  by  what  majority  of  legislative  vote. 

§  5467.  liCgislative  Power  over  Corporations  in  the  Ab- 
sence of  Constitutional  Restraints.  —  It  is  an  obvious  prin- 
ciple that,  in  the  absence  of  constitutional  restraints,  one 
legislature  of  a  State  has  no  power  to  limit  or  control  the  leg- 
islative action  of  its  successors.^  Another  principle  is  that 
the  granting  of  a  corporate  right  or  privilege  rests  entirely  in 
the  discretion  of  the  State,  and  that  when  granted,  it  may 
be  accompanied  with  such  conditions  as  its  legislature  may 
judge  most  befitting  to  its  interests  and  policy.^  A  third 
principle  is  that  those  powers  which  are  incident  to  corpora- 
tions at  common  law  may  be  restrained  and  limited  by  legis- 
lative enactments  of  a  general  character,  unless  the  legislature, 
in  the  charter  which  it  has  granted  to  a  corporation,  has 
parted  with  that  right  on  the  footing  of  granting  an  irrevoca- 
ble or  inviolable  contract.  An  example  of  this  is  found  in 
the  English  statutes  of  mortmain,  by  which  a  corporation, 
whether  lay  or  ecclesiastical,  is  prohibited  from  purchasing 
lands  without  the  King's  license,  and  which  took  away  en- 
tirely the  capacity  in  that  respect  which  was  vested  in  corpo- 
rations by  the  common  law.^  A  fourth  principle  is  that  where 
the  legislature  has  reserved,  either  in  the  charter  of  the  cor- 
poration or  in  a  general  law,  or  where  there  has  been  reserved 
to  the  legislature  in  the  constitution  of  the  State,  that  plenary 
power  over  corporations  which  is  possessed  by  the  Parliament 
of  Great  Britain,  —  that  is  to  saj',  where  there  is  reserved  by 
or  to  the  legislature  a  power  to  alter,  amend,  or  repeal  the 
charter  of  a  corporation  at  its  pleasure,  —  it  may,  at  its  pleas- 
ure, exercise  the  power  so  as  to  destroy  the  corporation  by  a 

^  Buffalo  &c.   E.    Co.    v.   Buffalo  "  Eivanna  Nav.    Co.  v.  Dawsons. 

Street  E.  Co.,  Ill  N.  Y.  132,  140.  8  Gratt.  (Va.)  19;    s.  c.  46  Am.  Dec! 

^  Home  Ins.  Co.  v.  New  York,  134  183;  2  Kent's  Com.  228. 
U.  S.  594. 
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,mere  enactment,'  although,  as  already  seen,  it  cannot  take  its 
property  from  its  beneficial  owners  and  confer  it  upon  others.' 

§  6458.  IJayingr  Taxes  for  the  Benefit  of  Private  Corpo- 
rations. —  The  Supreme  CTourt  of  the  United  States  has,  in  two 
cases,  without  resting  its  decision  on  any  provision  in  the 
constitution,  treaties,  or  laws  of  the  United  States,  or  without 
pointing  out  any  provision  of  the  constitution  of  the  United 
States  violated  by  the  State  statutes  under  consideration,  de- 
clared that  statutes,  enacted  by  States,  laying  taxes  to  raise 
money  to  be  donated  to  persons  or  corporations  engaged  in 
tnanufactures,  are  void  as  transcending  the  general  limits  of  legis- 
lative power  in  free  countries?  The  court,  in  the  first  of  these 
cases,  gave  no  better  reason  for  its  assertion  of  jurisdiction  to 
overturn  the  State  statute  than  that  the  statute,  providing,  as 
it  did,  for  taking  the  property  of  one  citizon  and  bestowing  it 
upon  favored  individuals,  was  "  robbery,"  and  that  there  were 
implied  limitations  in  every  free  government  against  the  pas- 
sage of  such  laws.* 


'  Western  N.  0.  E.  Co.  v.  EoUins, 
82  N.  0.523;  ante,  §89. 

'  Ante,  §  5409,  et  seq, 

'  Loan  Association  v.  Topeka,  20 
Wall.  (U.  S.)  655;  Parkersburg  v. 
Brown,  106  U.  S.  487. 

'  This  will  appear  from  the  fol- 
lowing striking  language  in  the  opin- 
ion of  the  court  delivered  by  Mr. 
Justice  Miller :  "  It  must  be  conceded 
that  there  are  such  rights  in  every 
free  government  beyond  the  control 
of  the  State.  A  government  which 
recognized  no  such  rights,  which  held 
the  lives,  the  liberty,  and  the  prop- 
erty of  its  citizens  subject  at  all  times 
to  the  absolute  disposition  and  un- 
limited control  of  even  the  most  dem- 
ocratic depositary  of  power,  is  after 
all  but  a  despotism.  It  is  true  it  is  a 
despotism,  of  the  many,  of  the  major- 
ity, if  you  choose  to  call  it  so ;  but  it 
is  none  the  less  a  despotism.    It  may 


well  be  doubted  if  a  man  is  to  hold  all 
that  he  is  accustomed  to  call  his  own, 
all  in  which  he  has  placed  his  happi- 
ness, and  the  security  of  which  is  es- 
sential to  that  happiness,  under  the 
unlimited  dominion  of  others,  whether 
it  is  not  wiser  that  this  power  should 
be  exercised  by  one  man  than  by 
many.  The  theory  of  our  govern- 
ments. State  and  national,  is  opposed 
to  the  deposit  of  unlimited  power 
anywhere.  The  executive,  the  legis- 
lative, and  the  judicial  branches  of 
these  governments  are  all  of  limited 
and  defined  powers.  There  are  limi- 
tations on  such  power  which  grow  out 
of  the  essential  nature  of  all  free  gov- 
ernments,—  implied  reservations  of 
individual  rights,  without  which  the 
social  compact  could  not  exist,  and 
which  are  respected  by  all  govern- 
ments entitled  to  the  name.  No  court, 
for  instance,  would  hesitate  to  de- 
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§  5459.  Constitutional  Protection  of  OflBlcers  of  Corpora- 
tions.—  An  act  of  a  State  legislature,  which  deprives  the 
officers  of  a  corporation  created  for  charitable  purposes,  of 
their  offices  and  franchises  without  summons,  hearing,  or 
judgment,  is  unconstitutional  and  void.     It  is  an  assumption 


Clare  void  a,  statute  which  enacted 
that  A.  and  B.,  who  were  husband 
and  wife  to  each  other,  should  be  so 
no  longer,  but  that  A.  should  there- 
after be  the  husband  of  C,  and  B. 
the  wife  of  D. ;  or  which  should  enact 
that  the  homestead  now  owned  by  A. 
should  no  longer  be  his,  but  should 
henceforth  be  the  property  of  B. 
Whiting  V.  Sheboygan  &c.  R.  Co.,  25 
Wis.  167,  188;  «.  c.  3  Am.  Eep.  30; 
Cooley  on  Const.  Lim.  129,  175,  487 ; 
Dillon  on  Mun.  Corp..  §  587.  Of  all 
the  powers  conferred  upon  govern- 
ment, that  of  taxation  is  most  liable 
to  abuse.  Given  a  purpose  or  object 
for  which  taxation  may  be  lawfully 
used,  and  the  extent  of  its  exercise  is 
in  its  very  nature  unlimited.  It  is 
true  that  express  limitation  on  the 
amount  of  tax  to  be  levied,  or  the 
things  to  be  taxed,  may  be  imposed 
by  constitution  or  statute;  but  in 
most  instances  for  which  taxes  are 
levied,  as  the  support  of  government, 
the  prosecution  of  war,  the  national 
defense,  any  limitation  is  unsafe. 
The  entire  resources  of, the  people 
should  in  some  instances  be  at  the 
disposal  of  the  government.  The 
power  to  tax  is,  therefore,  the  strong- 
est, the  most  pervading,  of  all  the 
powers  of  government,  reaching  di- 
rectly or  indirectly  to  all  classes  of  the 
people.  It  was  said  by  Chief  Justice 
Marshall,  in  the  case  of  McCulloeh 
V.  State  of  Maryland,  4  Wheat.  (U.  S.) 
316,  431,  that  the  power  to  tax  is  the 
power  to  destroy.  A  striking  instance 
of  the  truth  of  the  proposition  is  seen 
in  the  fact  that  the  existing  tax  of 
ten  per  cent,  imposed  by  the  United 
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States  on  the  circulation  of  all  other 
banks  than  the  national  banks,  drove 
out  of  existence  every  State  bank  of 
circulation  within  a  year  or  two  after 
its  passage.  This  power  can  as  read- 
ily be  employed  against  one  class  of 
individuals  and  in  favor  of  another, 
so  as  to  ruin  the  one  class  and  give 
unlimited  wealth  and  prosperity  to 
the  other,  if  there  is  no  implied  lim- 
itation of  the  uses  for  which  the  power 
may  be  exercised.  To  lay  with  one 
hand  the  power  of  the  government 
on  the  property  of  the  citizen,  and 
with  the  other  to  bestow  it  upon  fa- 
vored individuals  to  aid  private  enter- 
prises and  bui!d  up  private  fortunes, 
is  none  the  less  a  robbery  because  it 
is  done  under  the  forms  of  law  and  is 
called  taxation.  This  is  not  legisla- 
tion. ,  It  is  a  decree  under  legislative 
forms."  Loan  Association  v.  Topeka, 
20  Wall.  (U.  S.)  655, 662.  Mr.  Justice 
Clifford,  in  his  dissenting  opinion, 
overthrew  the  entire  fabric  of  this 
reasoning  in  the  following  three  sen- 
tences :  "  Courts  cannot  nullify  an  act 
of  the  State  legislature  on  the  vague 
ground  that  they  think  it  opposed  to 
a  general  latent  spirit  supposed  to 
pervade  or  underlie  the  constitution, 
where  neither  the  terms  nor  the  im- 
plications of  the  instrument  disclose 
any  such  restriction.  Walker  v.  Cin- 
cinnati, 21  Ohio  St.  14,  41 ;  s.  c.  8  Am. 
Eep.  24.  Such  a  power  is  denied  to 
the  courts,  because  to  concede  it 
would  be  to  make  the  courts  sovereign 
over  both  the  constitution  and  the 
people,  and  convert  the  government 
into  a  judicial  despotism.  Golden  v. 
Prince.  3  Wash.  C.  C.  (U.  S.)  313.  Sub- 
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on  the  part  of  the  legislature  0/  judicial  power,  and  furtlier- 
more  it  is  a  deprivation  of  franchises  without  due  process  of 
law,  and  contrary  to  the  law  of  the  land}  The  principle  that 
the  judicial  power  of  the  United  States  is  limited  to  "  cases" 
and  "  controversies"  enumerated  in  the  constitution,  and  that 
it  cannot  be  extended  by  Congress  to  aid  in  legislative  inves- 
tigations, has  been  successfully  invoked  to  shield  a  dishonest 
corporate  manager  from  exhibiting  the  books  and  papers  of 
the  corporation  before  a  commission  appointed  by  Congress, 
the  corporation  being  one  which  had  received  aid  from  the 
government  of  the  United  States,  which  aid,  as  is  a  matter  of 
public  notoriety,  was  largely  diverted  into  the  pockets  of  the 
corporate  managers,  and  (there  is  reason  to  believe)  into 
the  pockets  of  other  persons  in  power,  —  facts  which  would 
probably  have  been  disclosed  if  the  books  could  have  been 
examined.^  But  the  doctrine  of  this  case  is  greatly  shaken, 
if  not  completely  overthrown,  by  a  recent  decision  of  the 
Supreme  Court  of  the  United  States.'  In  1811  the  Legislature 
of  Pennsylvania  incorporated  a  canal  company  and  empow- 
ered it  to  raise  a  fund  of  $350,000  by  means  of  lotteries,  which 
fund  should  not  form  a  part  of  the  capital  stock,  but  should 
be  considered  as  a  bounty  to  the  corporation  to  enable  them 
to  make  their  tolls  as  low  as  possible.  The  company  worked 
awhile,  and  then  suspended  their  operations,  but  not  their  lot- 
tery. Large  sums  of  money  were  raised  by  their  drawings, 
and  it  is  needless  to  suggest  that  large  sums  were  disbursed  to 
the  officers  by  way  of  salaries.  The  legislature,  becoming  dis- 
satisfied with  this,  passed  a  supplementary  act  "  that,  from  and 
after  the  passage  of  this  act,  no  compensation  shall  be  allowed 
by  the  company  to  its  officers  until  the  works  are  actually  re- 
commenced upon  the  canal;  after  which  time  the  salaries  may 

ject  to  the  Federal  constitution,  the     N.  Y.  532."    Loan  Association  v.  To- 
legislature  of  the  State  possesses  the     peka,  20  Wall.  (U.  S.)  655,  669. 
whole  legislative  power  of  the  people,  1  Brown  v.  Hummel,  6  Pa.  St.  86 ; 

except  so  far  as  the  power  is  limited  by     s.  c.  47  Am.  Dec.  431. 
the  state  constitution.  Bank  t;.  Brown,  '  Ee  Pacific  Eailway  Commission, 

26  N.  Y.  467 ;   People  v.  Draper,  15      32  Fed.  Rep,  241. 

*  Interstate  Commerce  Commission  v.  Brimgon,  154  U.  S.  447. 
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be  regulated  by  the  stockholders  in  the  customary  manner; 
provided  that  if  the  said  work  shall  be  suspended  or  inter- 
rupted for  the  space  of  three  months,  the  salaries  allowed  to 
the  said  officers  shall  cease  for  the  time  of  such  suspension 
and  until  the  work  be  recommenced."  Notwithstanding  this 
statute,  the  secretary  of  the  company  brought  an  action  of 
assumpsit  against  the  company,  to  recover  compensation  for 
his  services  as  such  secretary,  upon  a  quantum  meruit.  It  was 
held  that  he  could  not  recover.  The  company  had,  in  point 
of  fact,  accepted  the  amendments  of  the  charter.  It  only  reg- 
ulated the  future  disposal  of  the  fund,  and  did  not  impair  the 
obligation  of  the  contract  created  by  the  original  charter. 
It  violated  no  contract  made  with  the  plaintiff  before  its  en- 
actment. He  held  his  office  during  the  pleasure  of  the  man- 
agers and  was  free  to  perform  the  services  of  secretary  at  his 
own  will  and  pleasure.  He  was  not  bound  to  the  company  in 
any  contract  subsisting  at  the  time  of  the  passage  of  the  act, 
nor  were  they  under  any  obligations  to  him;  nor  did  it  lie 
in  his  mouth  to  complain  that  the  amendatory  act  impaired 
the  obligation  of  the  contract  embodied  in  the  original  charter 
of  the  company,  the  company  itself  not  complaining.^ 

§  5460.  Federal  Protection  of  Corporations  Engaged  in 
Interstate  Commerce.  —  Under  the  constitution  of  the  United 
States,  Congress  possesses  the  power  to  regulate  commerce 
among  the  several  States.^  The  present  doctrine  of  the 
Supreme  Court  of  the  United  States  is  that  this  grant  of 
power  to  Congress  excludes  its  exercise  by  the  States;  so  that, 
where  Congress  has  not  exercised  the  power,  its  non-action  is 
deemed  equivalent  to  a  declaration  that  commerce  in  the 
given  particular  should  be  free.'     So  jealous  is  the  Federal 

'  Ehrenzeller  v.  Union  Canal  Co.,  118  U.  S.  557 ;  Walling  v.  Michigan; 

1  Eawle  (Pa.),  181,  187.  116U.S.446;  Corson  v.  Maryland,  120 

»  Const.  TJ.  S.,  art.  1,  ^  8,  cl.  3.  TJ.  S.  502;  Case  of  the  State  Freight 

»  Gloucester  Ferry  Co.  v.  Pennsyl-  Tax,  15  Wall.  (U.  S.)  232;  Cooley  v. 

vania,  114  U.  S.  196 ;  Brown  v.  Hous-  Wardens,  12  How.  (U.  S.)  299 ;  Gilman 

ton,  114  U.  S.  622;  Pickard  v.  Pull-  v.  Philadelphia,  3  Wall.  (U.  S.)  713; 

man   Southern  Car  Co.,   117  U.   S.  Hall  v.De  Cuir,  95  TJ.  S.   485,   497; 

34;  Wabash  &c.  E.   Co.  v.  Illinois,  Railroad  Co.  v.  Husen,  95  U.  S.  465. 
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judiciary  about  protecting  in  Congress  a  power  which  that 
body  has  seldom  seen  fit  to  exercise,  that  it  holds  that  every 
interference  by  the  States  with  the  instruments  of  interstate 
commerce,  whether  by  way  of  regulation  or  taxation,  except 
such  as  may  fall  within  what  is  called  the  police  power,  is 
void.  This  police  power  is  perhaps  the  vaguest  and  least 
defined  governmental  power  which  exists.^  It  is  said  by  the 
Supreme  Court  of  the  United  States  to  be  the  power  of  the  State 
to  protect  the  lives,  limbs,  health,  and  morals  of  its  citizens.^ 
In  short,  it  is  the  power  of  self-preservation.  Roughly  speaking, 
it  may  be  said  that  Congress  possesses  none  of  it,  and  that 
the  States  possess  all  of  it.'  This  police  power  of  the  States, 
wherever  it  touches  the  boundaries  of  Federal  power,  or  where- 
ever  it  is  so  exerted  as  to  raise  what  are  termed  "  Federal 
questions,"  is  bounded  only  by  those  conceptions  of  what  is 
reasonable  and  just  which  prevail  at  the  particular  hour  in 
the  minds  of  the  members  of  the  highest  Federal  judicial 
tribunal.  But,  whatever  may  be  its  nature  or  extent,  the 
authority  of  Congress  over  the  regulation  of  interstate  com- 
merce is  paramount  to  it;  and  when  the  two  conflict,  the 
police  power  of  the  State  must  give  way.*  Except  in  so  far 
as  they  are  subject  to  this  power  on  the  part  of  the  States, 
telegraph  companies  which  cross  the  boundary  line  of  the  State 
are  free  from  State  regulation  or  taxation.  They  are  instru- 
ments of  commerce,  and  where  they  pass  from  one  State  to 
another,  of  interstate  commerce;  and  instruments  of  inter- 
state commerce  can  never  be  regulated  nor  taxed  as  such  by 
a  single  State.* 

'  See  the  next  chapter.  where  it  excludes  immoral  publica- 

^  Mugler  V.  Kansas,  123  U.  S.  623 ;  tions  from  the  mails. 

Butchers'  Union  v.  Crescent  City  &c.  *  Henderson  v.  New  York,  92  U. 

Co.,  Ill  U.  S.  746 ;  Tick  Wo  v.  Hop-  S.  259 ;  Chy  Lung  v.  Freeman,  92  U. 

kins,  118  U.S.  356;  Beer  Company i;.  S.  275;   Railroad  Co.   v.  Husen,   95 

Massachusetts,  97  U.  S.  25;  Fertiliz-  U.  S.  465;  Beer  Co.  •;;.  Massachusetts, 

ing  Co.  V.  Hyde  Park,  97  U.  S.  659,  97  U.  S.  25,  33;  Leisy  i).  Hardin,  135 

669.  U-  S.  100. 

'  Congress  indeed  exercises  some  "  Eatterman  v.  Western  Union  Tel. 

ofthe  police  power  indirectly  through  Co.,  127  U.  S.  411;  «.  c.  2  Interstate 

the  exercise  of  its  other  powers,  as  Com.  Eep.  59 ;  Pensacola  Tel.  Co.  v. 
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§  5461.  State  Statutes  Giving  Penalties  against  Telegrapli 
Companies  not  Applicable  to  Interstate  Messages.  —  Penal 
statutes,  as  is  well  known,  can  have  no  extraterritorial  force} 
A  penal  statute  enacted  by  a  State,  which  should  undertake 
to  punish  defaults  in  the  transmission  of  telegraphic  dis- 
patches over  interstate  lines,  would  no  doubt  be  held  void, 
as  being  an  attempt  to  regulate  commerce  between  the  States, 
and  as  therefore  infringing  that  clause  of  the  constitution  of 
the  United  States  which  commits  the  regulation  of  interstate 
commerce  to  Congress.  The  just  view  has  therefore  been 
taken  that  a  statute,^  imposing  a  penalty  upon  telegraph  com- 
panies for  failure  to  transmit  and  deliver  messages,  does  not 
apply  to  a  message  sent  from  another  State  to  a  place  within 
the  State.'  But,  in  the  view  of  the  same  court,  the  rule  does 
not  apply  to  cases  where  the  message  is  delivered  to  a  telegraph 
company  in  the  domestic  State  for  transmission  to  a  place  in 
another  State,  —  in  which  case  the  court  hold  that  the  fact 
that  the  act  of  negligence  which  prevents  the  message  from 
reaching  its  destination  occurs  out  of  the  former  State,  will 
not  defeat  a  recovery  in  that  State.*  It  has  been  held  that  a 
State  statute^  providing  that  telegraph  companies  may  arrange 

Western  Union  Tel.  Co.,  96  U.  S.  1;  ^  Ante,  §  3502,  4166,  4242. 
Telegraph  Co.  v.  Texas,  105  U.  S.  460;  '  Here  section  4176  of  the  Eeyised 
Western  Union  Tel.  Co.  v.  Pendleton,  Statutes  of  Indiana  of  1881  (since  re- 
T22  U.  S.  347.  In  pursuance  of  the  pealed  by  implication), 
same  idea,  it  has  been  held  by  a  ^  Eogers  v.  Western  Union  Tel. 
State  court  that  the  act  of  Congress  Co.,122Ind.  395;  s.c.  17  Am.  St.  Rep. 
(14  U.  S.  Stat,  at  Large,  221)  giving  373 ;  24  N.  E.  Bep.  157 ;  Carnahan  v. 
to  any  telegraph  company  the  right  Western  Union  Tel.  Co.,  89  lud.  526; 
to  construct,  etc.,  telegraph  lines  on  «.  c.  46  Am.  Eep.  175 ;  Western  Union 
the  public  lands  of  the  United  States,  Tel.  Co.  ■;;.  Heed,  96  Ind.  195. 
etc.,  upon  evidence  of  acceptance  of  *  Western  Union  Tel.  Co.  v.  Ham- 
its  terms  under  specified  restrictions,  ilton,  50  Ind.  181.  See  also  Western 
etc.,  is  a  regulation  of  commerce,  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1. 
■within  the  meaning  of  that  clause  of  These  decisions  were  under  the  for- 
the  constitution  of  the  United  States  mer  statute  of  Indiana,  under  which 
which  declares  that  Congress  shall  it  was  held  that  there  could  be  a  re- 
have  the  power  to  "  regulate  com-  covery  of  the  penalty,  although  the 
merce,etc.,amongtheseveralStates,"  default  occurred  through  negligence 
and  supersedes  State  legislation  on  merely. 

the  sulDJect.    Western  Union  Tel.  Co.  "  Rev.   Stat.   Ind.    1881,   §^  4176, 

V.  Atlantic  &c.  Tel.  Co.,  5  Nev.  102.  4178. 
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with  publishers  for  the  transmission  of  intelligence  of  general 
and  public  interest  out  of  its  order,  and  that  communicatioais 
for  and  from  officers  of  justice  shall  take  precedence  over  all 
others,  and  also  requiring  telegrams  to  be  delivered  by  mes- 
sengers to  the  persons  to  whom  they  are  addressed  if  they 
reside  within  one  mile  of  the  telegraph  station,  or  within  the 
city  and  town  in  which  such  station  is  situated, — is,  in  so  far 
as  it  attempts  to  prescribe  the  order  and  manner  of  delivery 
of  telegrams  in  other  States,  in  conflict  with  the  above  provi- 
sion of  the  constitution  of  the  United  States.* 

§  5462.  Further  of  This  Subject. — A  State  law  requiring 
railroad  companies  to  post  up  their  rates  of  fare  and  freight, 
and  imposing  penalties  for  non-observance,  is  not  a  regulation 
of  commerce,  nor  void  for  infringing  the  exclusive  power  of 
Congress;  but  is  valid  as  a  police  regulation.^  It  has  been 
held  that  a  State  statute  requiring  electric  wires  in  a  city  hav- 
ing a  population  of  500,000  or  more, — intended  to  be  applica- 
ble exclusively  to  the  city  of  New  York,  to  be  placed  under  the 
surface  of  the  streets,  is  a  valid  police  regulation,  and  does  not 


'  Western  TJnion  Tel.  Co.  v.  Pen-  telegraph  company,  operating  an  In- 

dleton,  122  U.  S.  347;  reversing,  it  terstate  line,  to  the  conflicting  legisla- 

seems,   Western  Union  Tel.    Co.   v.  tion  of  the  different  States.     "Such 

Pendleton,  95  Ind.  12;  g.  c.  48  Am.  conflicting  legislation,"  said  Mr.  Jus- 

Eep.  692.    The  two  cases,  as  reported,  tice  Field,  "  would  inevitably  follow 

scarcely  resemble  each  other ;  but  a  with  reference  to  telegraphic  commu- 

comparison  of  dates  indicates  that  the  nications  between  citizens  of  different 

Federal  reverses  the  State  case.  What  States,  if  each  State  was  vested  with 

the  State  case  held  was  that  a  statute  power  to  control  them  beyond  its  own 

imposing  a  penalty  upon  a  telegraph  limits.    The  manner  and  order  of  the 

coimpany  tor  failv/re  to  transmit  a.  mea-  delivery  of  telegrams,  as  well  as  of 

sage  was  not  unconstitutional,  even  their    transmission,    would  vary  ac- 

as  to  a  message  addressed  to  a  person  cording    to    the   judgment    of    each 

in  another  State,  but  that  the  sender  State"  :   Western  TJnion  Tel.  Co.  v. 

might  recover  the  penalty.    The  State  Pendleton,  122  U.  S.  347,  358.    The 

court  held  that  the  statute,  in  such  a  court  accordingly  held  the  State  law 

relation,  was  not  an  invasion  of  the  ex-  unconstitutional,  in  so  far  as  it  applied 

elusive  power  of  Congress  to  regulate  to  dispatches  sent  out  of  the  State, 
commerce  among  the  States ;  but  the  '  Railroad  Co.  v.  Fuller,  17  Wall. 

Supreme  Court  of  the  United  States  (U.  S.)  560. 
pointed  out  that  this  would  remit  a 
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infringe  the  exclusive  power  of  Congress  to  regulate  commerce 
between  States.^ 


§  5463.  Protection  of  Foreign  Corporations  Engaged  in 
Interstate  Commerce.  —  We  shall  see,  in  a  future  title,  that 
a  very  difficult  class  of  questions  arises  in  respect  of  two 
propositions:  1.  That  a  State  may  exclude  foreign  corporations 
from  its  limits  altogether,  except  where  such  corporations  are 
agencies  of  the  United  States,  — that  is  to  say,  that  a  State  may 
prevent  a  foreign  corporation,  not  being  such  an  agency,  from 
migrating  into  the  State  and  settling  there  and  having  its  resi- 
dence there  ;^  2.  That  a  State  cannot  prevent  a  corporation 
from  sending  its  agents  into  the  State  for  the  mere  purpose 
of  trade  and  commerce,  in  like  manner  as  a  non-resident  indi- 
vidual might  send  his  agents  into  a  State  for  the  same  pur- 
pose. The  difficulty  is  to  decide,  on  the  facts  of  particular  cases, 
what  is  a  migration  of  a  corporation  into  a  State  whose  legis- 
lation excludes  it,  and  what  is  a  mere  transaction  of  commerce 
across  the  boundaries  of  such  State.  But  a  State  statute,  re- 
quiring pedlars  to  obtain  a  license,  and  prescribing  a  forfeiture 
in  case  of  their  failure  so  to  do,  is  void  as  to  a  citizen  of  an- 
other State  employed  by  a  foreign  corporation  to  sell  goods  by 
sample  within  the  State,  —  because  it  infringes  the  exclusive 
power  of  Congress  over  interstate  commerce.*  There  is  no 
difficulty  in  recognizing  the  soundness  of  a  decision  which 
holds  that  a  State  statute  denying  the  right  of  a  corporation, 
organized  within  another  State,  to  bring  an  action  within  the 
domestic  State,  until  it  has  filed  its  articles  of  incorporation 
there,  for  the  purpose  of  recovering  the  price  of  goods  sold 
within  the  domestic  State  by  its  commercial  agents  or  drum- 
mers, sent  into  such  State  for  that  purpose,  is  unconstitutional; 
since  the  act  of  a  trading  corporation,  in  sending  its  agents 
and  drummers  into  another  State  to  sell  its  goods  by  sample, 


'  "Western  Union  Tel.  Co.  v.  New  '  Wrouglit  Iron  Co.  v.  Johnson,  84 

York,  38  Fed.  Rep.  552.  Ga.  754 ;  s.  c.  11  S.  E.  Rep.  233. 

'  Post,  ch.  195. 
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is  interstate  commerce,  and  not  a  migration  of  the  corporation 
into  such  other  State.^ 

§  5464.  Constitutional  Protection  against  Acts  of  Con- 
gress.— The  constitutional  protection  of  corporations  against 
acts  of  Congress  rests  on  a  different  footing,  in  many  respects, 
from  similar  protection  against  acts  of  the  State  legislatures, 
though  the  judges  have  confused  and  blended  the  two  subjects 
in  more  than  one  decision.  No  prohibition  exists  in  the 
constitution  of  the  United  States  restraining  Congress  from 
passing  laws  impairing  the  obligation  of  contracts  —  that  pro- 
hibition is  against  the  States  only;  but  the  fifth  amendment 
to  the  Federal  constitution  provides  that  no  person  "  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use  with- 
out just  compensation."  The  first  of  these  provisions  un- 
doubtedly protects  corporations  from  a  deprivation  of  their 
property  or  the  destruction  of  their  franchises  at  the  hands 
of  Congress  except  by  judicial  methods,  to  the  same  extent 
that  the  corresponding  clause  in  the  fourteenth  amendment 
protects  them  against  similar  wrongs  at  the  hands  of  the 
legislatures  of  the  States;  and  the  second  one  prevents  the 
condemnation  of  their  property  or  franchises  for  public  use, 
under  the  authority  of  the  United  States,  without  payment 
of  just  compensation,  in  like  manner  as  corporations  are  pro- 
tected under  similar  provisions  existing,  it  may  be  assumed, 
in  the  constitutions  of  all  the  States.^ 


'  Bateman  v.  Western  Star  Milling  ble  waters  may  lawfully  devolve  upon 
Co.  (Tex.),  20  S.  W.  Eep.  931 ;  s.  c.  4  the  Secretary  of  War  the  duty  of  de- 
Interstate  Com.  Eep.  260.  That  the  termining,  from  a  plan  of  the  proposed 
operations  of  interstate  commerce  bridge  to  be  submitted  by  the  bridge 
cannot  be  taxed  by  the  States,  see  company,  whether  or  not  it  conforms 
Eobbins  v.  Shelby  County  Taxing  to  a  condition  in  the  act  that  the  navi- 
District,  120  U.  S.  489;  Leloup  v.  gation  of  the  river  shall  not  be  in- 
Port  of  Mobile,  127  U.  S.  640 ;  Asher  jured,  there  being  an  express  reser- 
V.  Texas,  128  U.  S.  129;  post,  ch.  201.  vation  to  Congress  of  power  to  amend 

*  Post,  §  5590.    It  has  been  held  or  repeal  the  act.    People  v.  Kelly,  5 

that  an  act  of  Congress  authorizing  Abb.  N.  Gas.  (N.  Y.)  383. 
the  erection  of  a  bridge  over  naviga- 
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§  5465.  Amendment    of   Charters    by    Special    La\rs.  —  A 

constitutional  provision,  pro^bibiting  the  creation  of  private 
corporations  by  special  laws,  has  been  construed  as  not  with- 
drawing from  the  legislature  the  power  to  amend  special  char- 
ters previously  granted;^  but  it  is  otherwise  in  respect  of  cor- 
porations created  under  general  laws? 

§  5466.  Repeal  or  Alteration  by  What  Majority  of  liCgis- 
latlve  Vote.  —  A  curioas  phase  of  this  question  arose  in  New  York, 
under  a  constitutional  provision  existing  in  that  State,  which  pro- 
hibited legislation  altering  corporate  charters  except  by  a  two-thirds 
vote  of  each  house  of  the  legislature.  The  question  was  whether, 
in  case  the  legislature,  in  granting  a  charter  to  a  corporation,  had 
reserved  the  power  to  alter  or  repeal  it  at  a  time  when  this  constitu- 
tional provision  was  in  force,  it  could,  after  the  constitutional  provi- 
sion had  become  abrogated,  exercise  the  power  by  a  bare  majority  of 
each  house;  and  it  was  held  that  it  could.' 

'  State  V.  Cape  Girardeau  &c.  E.  •  Ante,  §  578,  et  seq. 

Co.,  48  Mo.  468;  St.  Joseph  &c.  R.  *  Be  Eeciprocity  Bank,  29  Barb. 

Co.  V.  Shambaugh,  106  Mo.  557,  569;  (N.  Y.)  369;  «.  c.  17  How.  Pr.  (N.  Y.) 

«.  c.  17  S.  W.  Eep.  581.    Compare  323. 
ante,  §  577. 
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CHAPTEE     CXVIII. 

EXERCISE  OF  THE  POLICE   POWER  OVER  CORPORATIONS. 


Section 

5470.  General  statement. 

5471.  Nature  and  extent  of  the  police 

power. 

5472.  In  respect  of  the  police  power 

corporations  stand  on  the 
same  footing  as  individuals. 

5473.  The  police  power  extends  to  the 

reasonable  regulation  of  cor- 
porations. 

5474.  Is    involved    in    the    visitorial 

power  of  the  State  over  cor- 
porations. 

5475.  Extends  to  the  judicial  dissolu- 

tion of  corporations  for  in- 
solvency, abuse  of  franchises, 
violations  of  law,  etc. 

5476.  And  to    compelling  the    per- 

formance of  their  public 
duties. 

5477.  Imposing  penalties  for  violating 

charter  provisions. 

5478.  Police  regulations  must  be  rea- 

sonable and  necessary. 

5479.  Illustrations    of    unreasonable 

police  regulations  of  corpora- 
tions. 

5480.  Exercised  within  wide  limits  of 

legislative  discretion. 
6481.  This  power  not  in  conflict  with 
the  exclusive  power  of  Con- 
gress to  regulate   interstate 
commerce. 

5482.  Restricting  or  prohibiting  the 

manufacture  and  sale  of  in- 
toxicating liquors. 

5483.  Punishing  the  sale  of  adulter- 

ated foods  and  drinks. 

5484.  Regulation  of  water  supply  in 

cities. 


Section 

5485.  Prescribing  fire  limits  in  cities. 

5486.  Control  of  cemeteries. 

5487.  Excluding  cattle  infected  with 

contagious  diseases. 

5488.  Suppression  of  gambling,   lot- 

teries, etc. 
6489.  Abrogation  of  lottery  franchises. 
5490.  Employment    of    women    and 

children,  and  limiting  hours 

of  labor  in  factories. 
6491.  Regulation  of  contracts  between 

employer  and  employ^. 

5492.  Decisions    overthrowing    such 

statutes. 

5493.  Further  of  these  decisions. 

5494.  Continued. 

5495.  Decisions  affirming  such  stat- 

utes. 

5496.  Whether  the  Legislature  can  ex- 

ercise this  power  under  a  re- 
served power  of  altering  and 
amending  charters. 

5497.  Laborers'  lien  laws. 

5498.  Regulations  of  corporations  us- 

ing agencies  protected  by 
United  States  patents. 

5499.  Requiring  electric  wires  to  be 

put  underground. 

5500.  State  regulation  of  railways  by 

commissions. 

5501.  Compelling  railroad  companies 

to  maintain  stations  at  par- 
ticular places. 

5502.  Compelling  company  to  main- 

tain flag  stations  and   stop 
trains  thereat. 
6503.  Compelling  railway  passenger 
trains  to  stop  a  given  time  at 
every  station. 
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Section 

6504.  Compelling  railway  companies 
to  fence  their  tracks. 

5505.  Compelling  railway  companies 

to  establish  or  change  high- 
way crossings. 

5506.  Making  railway  companies  lia- 

ble for  fires. 

5507.  Imposing  precautions  upon  rail- 

way companies  in  the  run- 
ning of  their  trains. 

5508.  Controlling    railway   construc- 

tion with  a  view  to  the  public 
safety. 

5509.  Compelling  the  examination  of 

railway  employes    for    color 
blindness. 

5510.  Compelling  railroad  companies 

to  light  their  tracks. 

5511.  Prohibiting  the  heating  of  rail- 

way    passenger    cars    with 
stoves. 

5512.  Regulation  of  the  passage  tick- 

ets of  common  carriers. 
6513.  Imposing  penalties  for  delay  in 
delivering  freight. 


Section 

5514.  Prescribing  the  quantum  of 
damages  for  railway  in- 
juries. 

Compelling  railroad  companies 
to  submit  claims  to  arbitra- 
tion. 
5516.  State  and  municipal  regulation 
of  street  railways. 

Municipal  ordinances  requiring 
quarterly  reports  of  street 
railways. 

Compelling  change  of  motive 
power  in  street  railroads. 

Inspection  of  turnpike  roads. 

Compelling  water-power  com- 
pany to  erect  a  fish  way. 

Eegulating  the  use  of  wharves. 
5522.  Prohibiting    the    business    of 
banking. 

Compelling  insurance  compa- 
nies to  report  their  condition, 
liabilities,  etc. 

Eegulating  the  business  of  life 
insurance. 


5515. 


5517. 


5518. 

5519. 
5520. 

5521. 


5523. 


5524. 


§  5470.  General  Statement.  —  There  is  a  power  abiding 
within  the  State  to  legislate  so  as  to  affect  the  corporate 
powers  conferred  by  charter  or  statute,  although  such  power 
may  not  be  specially  reserved,  either  in  the  charter,  the 
constitution,  or  the  general  law.  This  is  the  power  to  pass 
laws  for  the  promotion  of  the  general  peace,  health,  and  good 
order  of  the  community,  which  laws  are  generally  denomi- 
nated police  regulations.  This  is  one  of  the  inalienable  powers 
of  every  sovereignty.  Tt  cannot  be  efifectually  relinquished, 
even  by  the  express  provisions  of  a  charter  or  other  act  of 
incorporation,  so  as  to  defeat  the  right  of  the  legislature  by 
which  such  charter  is  granted  or  statute  passed,  much  less  to 
operate  as  a  restraint  upon  future  assemblies.^     No  considera- 


^  Ooates   V.  New   York,    7    Cow. 
(N.  Y.)  585 ;  Munn  v.  Illinois,  94  U.  S. 
113;  Slaughter  House  Cases,  16  "Wall. 
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tion,  however  valuable,  could  render  such  a  stipulation  bind- 
ing.    "All  contracts  and  all  rights,  it  is  declared,  are  subject 
to  this  power;   and  not  only  may  regulations  which  affect 
them  be  established  by  the  State,  but  all  such  regulations  must 
be  subject  to  change  from  time  to  time,  as  the  general  well- 
being  of  the  community  may  require,  or  as  the  circumstances 
may  change,  or  as  experience  may  demonstrate  the  neces- 
sity."*    The  same  learned  author,  from  whom  the  above  quo- 
tation is  made,  says  in  another  place:    "The  limit   to   the 
exercise  of  the  police  power  in  these  cases  must  be  this:  The 
regulations  must  have  reference  to  the  comfort,  safety,  or 
welfare  of  society;  they  must  not  be  in  conflict  with  any  of 
Ithe  provisions  of  the  charter;  and  they  must  not,  under  pre- 
\tense  of   regulation,  take  from  the  corporation  any  of   the 
pssential  rights  and  privileges  which  the  charter  confers."^ 
pare  should  be  exercised  in  construing  this  statement  of  doc- 
Vine,  to  avoid  being  misled  by  its  possible  contradiction  of 
t(ie  irrevocability  of  the  police  power.     The  statement  that 
'^he  regulations  must  have  reference  to  the  comfort,  safety, 
o.  welfare  of  society,"  neither  requires  nor  admits  of  qualifi- 
caions.     But  when  it  is  said  that  "  they  must  not  be  in  con- 
flit  with  any  of  the  provisions  of  the  charter,"  it  seems  to 
adtiit  that  the  legislature  tnay,  by  express  stipulation  in  the 
ch^er,  surrender  some  portion  of  its  control  over  the  sub- 
ject   Not  so,  however,  as  we  have  already  seen.     There  are 
undubtedly  limits  to  the  police  power,  and  its  exercise  is 
unqlestionably  subject  to  constitutional  restrictions;  but  to 
adm\  that  any  part  of  it  may  be  surrendered  by  stipulations 
in  a  barter  is  to  make  it  the  subject  of  barter.     Whatever 
may  e  the  stipulations  contained  in  the  charter  of  a  railroad 
corpokion,  there  is  no  doubt  that  it  is  competent  for  the 
legislaire  to  render  it  subject  to  general  laws  subsequently 


Rep.  10^  Green  v.  Lake,  54  Miss.  Indianapolis  &c.  E.  Co.  v.  Kercheval, 

540;  «.  C.8  Am.  Eep.  378;  Eedfield,  16  Ind.  84. 

J.,  in  TiiV)e  v.  Rutland  &c.  R.  Co.,  *  Cooley  Const.  Lim.  6tli  ed.  708. 

27  Vt.  14049 ;  s.  c.  62  Am.  Dec.  625 ;  >  Cooley  Const.  Lim.  6th  ed.  710. 
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enacted  in  the  interest  of  the  public  governing  the  construc- 
tion and  operation  of  its  road.^ 

§  5471.  Nature  and  Extent  of  tlie  Police  Power. — From 
the  very  nature  of  this  power,  its  boundaries  are  incapable  of 
accurate  definition;  but  several  judicial  expressions  in  regard 
to  its  nature  and  extent  have  been  collected  in  preceding  por- 
tions of  this  work.^  In  a  leading  case  it  has  been  said  that 
whatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  this  power,  and  however  diflficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens,  and  to  the  preservation  of  good  order 
and  the  public  morals.  The  legislature  cannot,  by  any  con- 
tract, divest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  objects  which  de- 
mand the  application  of  the  maxim,  salus  populi  suprema  lex.^ 
In  another  case  it  was  said  of  this  power:  "It  extends  to  the 
protection  of  the  lives,  limbs,  comfort,  and  quiet  of  all  persons, 

and  the  protection  of  all  property  within   the   State 

Persons  and  property  are  subject  to  all  kinds  of  restraint  and 
burdens  in  order  to  secure  the  general  comfort,  health,  and 
prosperity  of  the  State;  of  the  perfect  right  of  the  legislature 
to  do  which,  no  question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be,  made  so  far  as  natural  persons 
are  concerned.*"  "  This  power,"  it  has  been  said  in  a  leading 
case,  "  is  and  must  be,  from  its  very  nature,  incapable  of  any 
exact  definition  or  limitation.     Upon  it  depends  the  security 

1  Veazie  v.  Mayo,  45  Me.  560;  s.  c.  v.  Boston  &c.  E.  Co.,  4  Cuah.  (Mass.) 

49  Me.  156 ;  Gorman  v.  Pacific  B.  Co.,  288 ;  South  Western  R.  Co.  v.  Paulk, 

26  Mo.  441;  «.  c.  72  Am.  Dec.  220;  24Ga.  356;  Louisville  &c.  R.  Co.  v. 

Clark's  Adm'x  v,  Hannibal  &c.  E.  Burke,  6  Coldw.  (Tenn.)  45. 

Co.,  36  Mo.  202;  Galena  &c.  R.  Co.  "  Ante,  5§  70,  5423. 

V.  Appleby,  28  111.  283;  Galena  &c.  °  Beer  Company  ».  Massachusetts, 

E.  Co.  V.  Loomis,  13  111.  548;  «.  c.  56  97  U.  S.  25. 

Am.  Dec.  471 ;    Toledo  &c.  E.  Co.  v.  *   Thorpe  v.  Eutland  &c.  E.  Co.,  27 

Deacon,  63  111.  91;   Lake  Shore  &c.  Vt.  140,  149;  s.  c.  62  Am.  Dec.  625; 

E.  Co.  V.  Cincinnati  &c.  E.  Co.,  30  quoted  with  approval  in  the  Slaughter 

Ohio  St.  604 ;  Board  of  Internal  Imp.  House  Cases,  16  Wall.  (U.  S.)  36,  63. 
&c.  V.  Scarce,  2  Duv.  (Ky . )  576 ;  Lyman 
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of  social  order,  the  life  and  health  of  the  citizen,  the  comfort  of 
an  existence  in  a  thickly  populated  community,  the  enjoyment 
of  private  and  social  life,  and  the  beneficial  use  of  property."  '■ 

§  6472.  In  Kespect  of  the  Police  Power  Corporations 
Stand  on  tlie  Same  Footing  as  Individuals.  —  A  frequent 
expression  made  use  of  by  the  judicial  courts,  in  upholding 
the  application  of  the  police  power  of  the  State  to  corpora- 
tions, is  that  the  chartered  rights  of  a  corporation  are  no 
more  sacred  than  the  rights  of  person  and  property  possessed 
by  individuals,  and  that  all  must  alike  give  way  to  a  legiti- 
mate exercise  of  the  police  power  of  the  State.  ^  The  meaning 
is  that  all  rights,  whether  of  individuals  or  of  corporations, 
are  held  subject  to  this  paramount  and  inalienable  sovereign 
power  of  the  State.  If,  therefore,  the  public  safety  or  the  pub- 
lic morals  requires  the  discontinuance  of  any  manufacture  or 
traffic,  the  hand  of  the  legislature  cannot  be  sta}'ed  from  pro- 
viding for  its  discontinuance,  by  any  incidental  inconvenience 
which  individuals  or  corporations  may  suffer.  ^ 

§  5473.  Tlie  Police  Power  Extends  to  the  Reasonahle 
Regnlation  of  Corporations.  —  Speaking  with  reference  to 
this  power,  it  is  said  that  every  grant  of  corporate  existence 
necessarily  implies  "  the  condition  that  the  corporation  shall 
be  subject  to  such  reasonable  regulations,  in  respect  to  the 
general  conduct  of  its  affairs,  as  the  legislature  may  from  time 
to  time  prescribe,  which  do  not  materially  interfere  with  or 
obstruct  the  substantial  enjoyment  of  the  privileges  the  State 
has  granted,  and  serve  only  to  secure  the  ends  for  which  the 
corporation  was  created."  * 

^  Slaughter  House  Cases,  16  Wall.  71  Am.  Dec.  559 ;  State  v.  Noyes,  47 

(IT.  S.)  36,  62,  opinion  of  the  court  by  Me.  189. 

Mr.  Justice  Miller,    To  the  same  ef-  '  Beer  Company  v.  Massachusetts, 

feet,  see  Com.  v.  Alger,  7  Cush.  (Mass.)  97  IT.  S.  25. 

53,  84,  per  Shaw,  O.  J.  *  Chicago  Ins.  Co.  v.  Needles,  113 

»  Kansas  Pacific  R.  Co.  v.  Mower,  U.  S.  574,  580 ;  quoted  with  approval 

16  Kan.  573.     Substantially  to  the  in  Beed's  Appeal  (Pa.),  18  Atl.  Rep. 

same  effect  are  Galena  &c.  R.  Co.  v.  130;  repeated  in  Hill  v.  Merchants' 

Loomis,  13  111.  548;  s.  c.  56  Am.  Dec.  Mut.  Ins.  Co.,  134  U.  S.  515. 

471;  Coffin  v.  Rich,  45  Me.  507;  s.  c.  . 
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§  5474.  Is  Involved  in  the  Visitorial  Power  of  the  State 
over  Corporations.  —  This  is  a  subject  which  is  very  little 
met  with  in  American  law  books.  The  ancient  doctrine  is 
understood  to  be  that,  where  a  .person  makes  a  grant  of  prop- 
erty upon  a  trust  to  a  corporation  for  charitable  purposes,  he 
possesses,  under  the  principles  of  the  common  law  and  of 
equity  jurisprudence,  a  superintending  or  visitorial  power,  to 
see  to  it  that  the  trust  is  executed  according  to  the  terms 
of  the  grant;  that  this  power  descends  to  his  heirs;  and  that, 
in  the  default  of  heirs,  it  passes  to  the  King,  to  be  exercised 
through  his  chancellor.^  The  theory  of  a  modern  case  is  that 
a  court  of  justice,  in  compelling  a  corporation,  by  its  writ  of 
mandamus,  to  restore  a  member  whom  it  has  unjustly  expelled 
or  suspended,  is  merely  an  exercise  of  the  visitorial  power  of 
the  State.'^  Mr.  Justice  Lyon  describes  this  visitorial  power 
in  the  following  language :  "  The  visitorial  or  superintending 
power  of  the  State  over  corporations  created  by  the  legislature 
will  always  be  exercised,  in  proper  cases,  through  the  medium 
of  the  courts  of  the  State,  to  keep  those  corporations  within 
the  limits  of  their  lawful  powers,  and  to' correct  and  punish 
abuses  of  their  franchises.  To  this  end  the  courts  will  issue 
writs  of  quo  warranto,  mandamus,  or  injunction,  as  the  exi- 
gencies of  the  particular  case  may  require;  will  inquire  into 
the  grievance  complained  of,  and,  if  the  same  is  found  to 
exist,  will  apply  such  remedy  as  the  law  prescribes.  Every 
corporation  of  the  State,  whether  public  or  private,  civil  or 
municipal,  is  subject  to  this  superintending  control,  although 
in  its  exercise  different  rules  may  be  applied  to  different 
classes  of  corporations."* 


•  See  Blackstone's  description  of  Commerce,  47  Wis.  670,  680;  citing 

how  corporations  may  be  visited:  1  State  v.  Chamber  of  Commerce,  20 

Bla.  Com.  480,  et  seg.;  and  note  es-  Wis.  63;  and  Dickenson  v.  Chamber 

pecially  his    argument    against    the  of  Commerce,  29  Wis.  45 ;  s.  c.  9  Am. 

doctrine  that   civil  corporations  are  Eep.  544. 
subject  to  no  visitation.  *  State  v.  Milwaukee  Chamber  of 

'  State  V.  Milwaukee  Chamber  of  Commerce,  47  Wis.  670,  679,  680. 
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§  5475.  Extends  to  tlie  Judicial  Dissolution  of  Corpora- 
tions for  Insolvency,  Abuse  of  Franchises,  "Violations  of  Law, 
etc.  —  The  principle  being,  then,  that  corporations  hold  their 
franchises  subject  to  such  reasonable  regulations,  in  respect  of 
the  general  conduct  of  their  affairs,  as  the  legislature  may  from 
time  to  time  prescribe,  which  do  not  materially  interfere  with, 
or  obstruct  the  substantial  enjoyment  of  the  privileges  which 
the  State  has  granted,  but  which  serve  only  to  secure  the  ends 
for  which  the  corporation  was  created,^  —  the  State  may,  in 
the  exercise  of  its  police  power,  enact  a  statute,  subsequent  to 
the  granting  of  a  charter,  providing  for  the  dissolution  of  the 
corporation,  upon  the  fact  of  its  insolvency,  after  judicial  ascer- 
tainment under  proceedings  in  which  it  has  an  opportunity 
to  appear  and  defend,  or  upon  the  like  judicial  ascertainment 
of  the  fact  that  a  continuance  of  its  business  will  be  hazardous 
to  the  public  or  to  those  who  do  business  with  it,  or  that  it  has 
exceeded  its  corporate  powers,  or  that  it  has  violated  the  rules, 
restrictions,  or  conditions  prescribed  by  law,  —  either  of  which 
constitutes  a  reason  upon  which  the  State  may  justly  reclaim 
the  franchises  and  privileges  granted  to  it.^  But  the  State  may, 
as  elsewhere  seen,  waive  causes  of  forfeiture;^  and  so  the  State 
may,  in  particular  instances,  surrender  by  contract  the  right  to 
proceed  against  corporations  to  forfeit  their  franchises.  Thus, 
if  prosecutions  are  depending  in  the  judicial  courts  for  the 


'Sinking  Fund  Oases,  99  TJ.  S.  ment,  charged  with  the  duty  of  enact- 
700 ;  Com.  v.  Farmers'  &c.  Bank,  21  ing  such  laws  as  may  promote  the 
Pick.  (Mass.)  542;  s.  c.  32  Am.  Dec.  health,  the  morals,  and  the  prosper- 
290;  Commercial  Bank  v.  State,  4  ity  of  the  people,  might  not,  when 
Smedes  &  M.  (Miss.)  439,  497,  503.  unrestrained  by  constitutional  limita- 
"If,"  said  Mr.  Justice  Harlan,  "this  tions  upon  its  authority,  provide,  by 
condition  be  not  necessarily  implied,  reasonable  regulations,  against  the 
then  the  creation  of  corporations,  with  misuse  of  special  corporate  privileges 
rights  and  franchises  which  do  not  which  it  has  granted,  and  which  could 
belong  to  individual  citizens,  may  be-  not,  except  by  its  sanction,  express 
come  dangerous  to  the  public  welfare,  or  implied,  have  been  exercised  at 
through  the  ignorance,  or  miscon-  all."  Chicago  Life  Ins.  Co.  v.  Need- 
duct,  or  fraud  of  those  to  whose  man-  les,  113  TJ.  S.  674,  580. 
agement  their  affairs  are  intrusted.  *  Chicago  Life  Ins.  Co.  v.  Needles, 
It  would  be  extraordinary  if  the  113  TJ.  S.  574. 
legislative  department  of  a  govern-  '  Post,  §  6033,  et  seg. 
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forfeiture  of  the  franchises  of  corporations,  and  the  legislature 
of  the  State  passes  an  act  suspending  such  proceedings  upon 
the  performance  of  certain  conditions  by  the  corporations, 
then  those  proceedings  cannot  be  revived  against  such  corpo- 
rations as  accept  the  act  and  perform  the  conditions.*  In  such 
a  case  the  State  will  be  bound  by  its  contract,  just  as  a  private 
litigant  will  be  bound  by  his  stipulation,  made  in  the  course 
of  a  litigation  and  accepted  and  acted  upon  by  the  other 
party. 

§  5476.  And  to  Compelling  the  Performance  of  their 
Public  Duties. — The  State  may  waive  its  right  to  proceed 
against  a  corporation  to  forfeit  its  franchises  by  reason  of  the 
misuser  or  non-user  of  them,  and  may,  instead,  resort  to  civil 
or  criminal  remedies  to  compel  the  corporation  to  perform  the 
public  duties  which  it  has  assumed  by  accepting  its  charter. 
For  this  purpose  the  writ  of  mandamus  is  the  most  frequent 
remedy,^  though  indictments  are  often  available;'  and  in  some 
cases  the  equitable  remedy  by  injunction  may  be  resorted  to.* 

§  6477.  Imposing  Penalties  for  Violating  Charter  Pro- 
Tisions. — In  the  exercise  of  its  police  power,  the  legislature 
of  a  State  may  prescribe  new  penalties  for  the  enforcement  of 
the  positive  duties  of  corporations,  and  for  the  enforcement  of 
obligations  imposed  upon  individuals  by  the  charters  of  cor- 
porations.® Thus,  if  certain  rates  of  toll  and  fare  be  fixed  by 
the  charter  of  a  company,  a  subsequent  act  of  the  legislature, 
inflicting  severe  penalties  on  the  company  for  exceeding  such 
charter  rates,  is  no  violation  of  the  contract  embodied  in  the 


^  Long  V.  Farmers'  Bank,  1  Pa.  a  highway, — see  Moore  v.  Brooklyn 

Law  Jour.  Rep.  284.  City  R.  Co.,  31  Hun  (N.  Y.),  90. 
»  Post,  ch.  190.  '  Com.  v.  Cain,   14  Bush   (Ky.), 

'  Post,  §  6418,  et  seg.  525;  Camden  &c.  R.  Co.  v.  Briggs,  22 

*  Post,  ch.  187.    That  it  is  not  the  N.  J.  L.   623 ;  Brown  v.  Penobscot 

business  of  commissioners  of  high-  Bank,  8  Mass.  445;  Com.  v.  Bank  of 

ways  to  seek  to  compel,  by  injunction  United.  States,  2  Ashm.   (Pa.)   349; 

or  otherwise,  a  railroad  company  from  Boston  &c.  Railroad  v.  State,  32  N.  H. 

abandoning  a  portion  of  its  route  on  215. 
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charter,  and  is  not  unconstitutional.*  So,  a.statute  of  a  State, 
not  retrospective  in  its  operation,  adding  a  penalty  of  two  per 
cent  per  month  to  the  face  value  of  the  bills  of  any  bank  of 
which  payment  should  be  refused  by  the  bank,  was  held,  prior 
to  the  Dartmouth  College  decision,  to  militate  against  no 
principle  of  the  constitution  of  the  United  States,  or  of  the 
constitution  of  Massachusetts.^  So,  a  statute,  subjecting  rail- 
road corporations  to  an  indictment  and  fine  for  loss  of  life 
by  reason  of  negligence,  is  not  unconstitutional  in  its  applica- 
tion to  existing  charters,  but  is  a  valid  exercise  of  the  police 
power  of  the  State,  especially  in  view  of  the  fact  that  corpo- 
rations are  indictable  for  neglect  of  duty  at  common  law.' 
But  neither  the  legislature,  nor  a  municipal  corporation  act- 
ing under  a  grant  of  power  from  the  legislature,  can  make  an 
exaction  upon  a  corporation  which  is  a  violation  of  franchises 
conferred  upon  it,  and  then  enforce  the  illegal  exaction  by  a 
penalty.  For  instance,  if  a  municipal  corporation,  under  its 
charter  power,  has  conferred  upon  a  street  railway  company 
the  right  to  use  one  of  its  streets  for  the  purposes  of  its 
railway,  upon  prescribed  conditions,  and  the  company  has 
accepted  the  grant,  the  municipal  corporation  cannot  there- 
after impose  upon  it  an  annual  license  tax,  and  enforce  the 
imposition  by  means  of  a  penalty.* 

§  5478.  Police  Regrulatlons  must  be  Reasonable  and  Ne- 
cessary.—  The  discretion  of  the  legislature  as  to  the  subjects 
upon  which,  and  the  circumstances  within  which,  it  will 
exercise  this,  power,  is  not  an  unlimited  discretion.  However 
difficult  it  may  be,  upon  strict  grounds,  to  uphold  the  prin- 
ciple that  the  judicial  courts  can,  under  any  circumstances, 
assume  the  power  to  judge  of  the  reasonableness  or  necessity 
of  an  act  of  the  legislature,  yet  it  seems  to  be  universally 
agreed  that  there  are  two  limitations  upon  the  police  power 

'  Camden  &c.  E.  Co.  v.  Briggs,  22  N.  J.  L.  623. 
'  Brown  v.   Penobscot    Bank,    8  *  New  York  v.  Second  Ave.  E.  Co., 

Mass.  445.  32  N.  Y.  261;  affirming  s.  c.  34  Barb. 

'  Boston  &c.  Eailroad  v.  State,  32  (N.  Y.)  41 ;  New  York  v.  Third  Ave! 
N.  H.  215.  E.  Co.,  33  N.  Y.  42, 
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of  the  legislature:  (1)  That  the  subject  of  its  exercise  must 
have  some  relation  to  the  peace,  the  health,  the  good  order, 
or  the  morals  of  the  community;  and  (2)  that  it  must  be 
exercised  —  at  least  apparently  or  presumptively  —  upon 
grounds  which  are  reasonable  and  necessary.  Numerous 
judicial  expressions  could  be  collected  to  this  effect.  Thus, 
it  was  said  by  the  Supreme  Court  of  Missouri:  "A  law  which 
unnecessarily  and  oppressively  restrains  a  citizen  from  en- 
gaging in  any  traflfic,  or  disposing  of  his  property  as  he  may 
see  fit,  although  passed  under  the  specious  pretext  of  a  pre- 
servative of  the  health  of  the  inhabitants,  would  be  void. 
Such  a  law  would  be  unreasonable,  and  would  deprive  the 
people  of  the  rights  guaranteed  to  them  by  the  organic  law 
of  the  land."'  So,  it  was  said  by  the  Supreme  Court  of  Illi- 
nois: "It  is  not  within  the  power  of  the  general  assembly, 
under  the  pretense  of  exercising  the  police  power  of  the  State, 
to  enact  laws,  not  necessary  to  the  preservation  of  the  health 
and  safety  of  the  community,  that  will  be  oppressive  and 
burdensome  upon  the  citizens.  If  it  should  prohibit  that 
which  is  harmless  in  itself,  or  command  that  to  be  done 
which  does  not  tend  to  promote  the  health,  safety,  or  welfare 
of  society,  it  would  be  an  unauthorized  exercise  of  power, 
and  it  would  be  the  duty  of  the  courts  to  declare  such  legis- 
lation void." '  In  a  later  case  the  same  court,  speaking  of 
this  power,  said:  "  In  its  more  comprehensive  sense,  '.n  its 
applications  to  the  various  relations  of  communities,  when 
applied  to  matters  like  the  subject  of  this  litigation  [regula- 
tion of  cemeteries],  it  may  be  assumed  that  it  is  a  power 
coextensive  with  self-protection,  and  is  not  inaptly  termed 
the  law  of  'overruling  necessity.'  It  may  be  said  to  be  that 
inherent  and  plenary  power  in  the  State  which  enables  it  to 
prohibit  all  things  hurtful  to  the  comfort,  safety,  and  welfare 

of  society As  a  general  proposition,  it  may  be  stated 

that  it  is  the  province  of  the  law-making  power  to  determine 
when  the  exigency  exists  calling  into  exercise  this  power. 

»  State  V.  Fisher,  52  Mo.  174,  177. 
>  Toledo  &c.  E.  Co.  v.  Jacksonville,  67  111.  37, 40;  «.  c.  16  Am.  Eep.  611. 
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"What  are  the  subjects  of  its  exercise  is  clearly  a  judicial 
question.  There  must  necessarily  be  constitutional  limita- 
tions upon  this  power.  It  is  essential  that  such  regulations 
must  have  reference  to  the  comfort,  safety,  or  welfare  of 
society."'  From  these  and  other  similar  judicial  expres- 
sions, it  may  reasonably  be  concluded  that,  "extensive  as 
this  power  is,  it  may  be  conceded  that  an  act  of  the  legisla- 
ture in  restraint  of  liberty  or  of  property,  which  exceeds  a 
reasonable  exercise  of  it,  so  that  in  fact  it  is  not  an  exercise 
of  the  police  power,  but  a  capricious  invasion  of  private 
rights,  will  be  held  unconstitutional  and  void  by  the  judicial 
courts."^  The  exercise  of  this  power  over  the  rights  of  cor- 
porations, and  the  regulations  imposed  in  the  exercise  of  it, 
must,  then,  be  reasonable,^  and  of  this  reasonableness  the 
judicial  courts  rdust  judge. 

§  6479.  Illustrations  of  Unreasonable  Police  Regulations  of 
Corporations.  —  When,  therefore,  the  charter,  under  which  a  plank- 
road  company  was  organized,  had  prescribed  the  manner  in  which 
the  road  should  be  constructed,  and  made  ample  provision  for  its 
safety  and  efficiency,  it  was  held  that  a  subsequent  act  by  which 
additional  duties,  not  required  for  the  safety  of  public  travel,  were 
imposed  upon  the  corporation,  was  an  impairment  of  the  obligation 
of  the  State's  contract.* 

§  6480.  Exercised  witbln  Wide  Liimits  of  IJegiSlative  Dis- 
cretion. —  But  from  its  very  nature,  the  police  power  is  a 
power  to  be  exercised  within  wide  limits  of  legislative  discre- 
tion; and  if  a  statute  appears  to  be  within  the  apparent  scope 
of  this  power,  it  would  be  a  usurpation  of  jurisdiction  for  the 
judicial  courts  to  inquire  into  its  wisdom  and  policy,  or  to 
undertake  to  substitute  their  discretion  for  that  of  the  legis- 
lature.*   In  a  case  where  the  nature  of  this  power  was  very 

■  Lake  View  ».  Eose  Hill  Oeme-  '  People  v.  Jackson  &c.  Plank  Eoad 

tery,  70  111.  191,  194,  195 ;  g.  c.  22  Am.  Co.,  9  Mich.  285. 
Eep.  71.  ♦  Ibid. 

'  State  V.  Addington,  12  Mo.  App.  "  State  v.  Addington,  12  Mo.  App. 

214,  219;  B.C.  affirmed,  77  Mo.  110.  214,221;  s.  c.  affirmed,  77  Mo.  110; 

See  also  Com.  v.  Bacon,  13  Bush  (Ky.),  Oearfoss  v.  State,  44  Md.  403. 
210;  s.  c.  26  Am.  Kep.  189. 
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much  considered,  and  where  the  conclusion  of  the  court  met 
with  subsequent  judicial  approval,  it  was  said:  "The  deci- 
sions in  which  the  nature  of  this  power  has  been  considered 
will,  we  think,  justify  us  in  stating  the  following  propositions: 
1.  The  police  power  of  a  State  can  only  be  exercised  with 
reference  to  some  subject  apparently  c'onnected  with  the  pub- 
lic welfare;  2.  When  exercised  with  reference  to  such  sub- 
jects, the  limits  of  its  exercise  are,  in  a  very  large  measure, 
in  the  sound  discretion  of  the  legislature;  3.  This  discretion, 
however,  is  not  absolute  and  unrestrained.  The  power  can- 
not be  exercised  capriciously,  so  as  to  strike  down  the  right 
of  liberty  or  property  when  no  real  or  apparent  public  benefit 
will  be  promoted  thereby."  ^ 

§  5481.  This  Power  not  in  Conflict  with  the  Exclusive 
Power  of  Congress  to  Begulate  Interstate  Commerce.  —  This 
power,  it  has  been  often  held,  is  not  essentially  diminished 
by  the  exclusive  power  conferred  upon  Congress  by  the  con- 
stitution of  the  United  States,  of  regulating  commerce  between 
the  States,  or  with  foreign  countries.  The  primary  design 
of  that  provision  of  the  Federal  constitution  was  to  prevent 
unjust  discrimination  by  one  State  against  the  products  or 
manufactures  of  other  States  of  the  Union,  or  other  coun- 
tries.^ As  the  police  power  of  the  State  is  founded  in  the 
right  of  self-protection,  appealing  for  its  very  existence  to  the 
maxim  salus  populi  suprema  lex,^  the  power  of  Congress  to  reg- 
ulate commerce  between  the  States,  or  with  foreign  countries, 
does  not  in  any  way  impinge  upon  its  just  exercise.  It  is 
only  those  laws  which,  under  color  of  police  regulations  or  of 
revenue  laws,  prohibit  or  unnecessarily  hamper  commerce 
with  other  States  or  with  foreign  countries,  that  are  obnoxious 
to  the  provision  in  question.  Within  this  category  have  been 
placed  State  laws  prohibiting  the  introduction  into  a  State  of 

'  State  V.  Addington,  12  Mo.  App.  TJ.  S.  275 ;  Mobile  County  ti.  Kimball, 

214,  221.    See  also  State  v.  Beattie,  16  102  U.  S.  691. 
Mo.  App.  131,  136.  '  Beer  Company  v.  Massachusetts, 

»  Brown  v.  Maryland,  12  Wheat.  97  U.  S.  25,  33. 
(U.    S.)   419;    Welton    v.    State,   91 
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all  Mexican  and  Indian  cattle,  except  during  four  winter  months 
of  the  year,  and  prohibiting  their  shipment  through  the 
State,  except  during  those  months,  unless  upon  conditions  so 
onerous  as  to  amount  to  a  practical  exclusion;'  levying  a 
license  on  the  importers  of  foreign  goods,  which  was  not  levied 
on  those  dealing  in  domestic  goods;  ^  imposing  a  tax  upon 
passengers  arriving  from  foreign  countries;'  imposing  a  tax 
upon  ship-owners  for  each  passenger  landed  by  them;^  requir. 
ing  an  onerous  bond  from  the  masters  of  such  vessels,  to  in- 
demnify the  State  against  the  support  of  such  passengers  as 
might  become  _paupers;'  imposing  a  more  onerous  burden  by 
way  of  taxation,  upon  the  products  of  other  States  than  those 
imposed  on  similar  products  of  the  particular  State;'  imposing 
a  license  tax  upon  non-resident  traders,  which  was  not  imposed 
upon  residents  of  the  State; ^  imposing  a  license  tax  upon  per- 
sons selling  certain  goods,  not  the  growth,  product,  or  manu- 
facture of  the  particular  State.* 

§  5482.  Kestrlctlng'  or  Prohibiting  the  Manufacture  and 
Sale  of  Intoxicating'  Iiiquors.  —  But  a  law  creating  a  tax,  or  a 
police  regulation,  which  bears  equally  upon  all  persons  coming 
within  its  scope,  whether  citizens  of  the  particular  State  or  of 
other  States  or  counties,  will  not  be  held  unconstitutional  on 
this  ground.  Upon  this  ground,  the  Supreme  Court  of  the 
United  States  has  upheld  a  law  imposing  a  tax  upon  the  sale 
of  spirituous  liquors  within  the  limits  of  the  State; '  prohibit- 
ing the  sale  of  such  liquors  altogether; "  and  the  constitution- 

'  Kailroad  Co.  v.  Husen,  96  F.  S.  (U.  S.)  418;  Tiernan  v.  Einker,  102 

465.  U.  S.  123. 

»  Brown  v.  State,  12  Wheat.  (U.  S.)  «  Welton  v.  Missouri,  91  U.  S.  275 ; 

419.  "Webber  v.  Virginia,  103  U.  S.  344. 

»  Passenger  Cases,  7  How.  (U.  S.)  '  Hinson  v.  Lott,  8  "Wall.  ("CJ.  S.) 

283.  148. 

*  Henderson  v.  N^w  York,  92  U.  S.  '"  Bartemeyer   v,    Iowa,   18  "Wall. 

259.                                                        '  (U.  S.)  129;  affirming  a.  c.  31  Iowa, 

'  ChyLung  «.  Freeman,  92  V.  S.  601;  License  Case,  5  How.  (U.  S.) 

275.  504;  Beer  Company  ij.  Massachusetts, 

"  Guy   V.   Baltimore,    100   U.    S.  97  U.  S.  25;  Mugler  v.  Kansas,  128 

484.  U.  S.  628.    That  a  license  to  sell  in- 

'  "Ward    V.    Maryland,    12   "Wall,  toxicants  is  not  protected  under  the 
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ality  of  these  laws  has  heen  almost  uniformly  upheld  in  the 
State  courts.*  Upon  like  grounds,  it  has  been  held  by  the 
Supreme  Court  of  the  United  States,  that  a  person  can  acquire 
no  right  to  manufacture  and  vend  anoxious  substance conirarj 
to  the  inspection  laws  of  the  particular  State,  from  the  fact 
that  he  has  received  from  the  United  States  a  patent  granting 
to  him  the  exclusive  privilege  to  manufacture  and  vend  the 
same.^  Upon  the  same  principle,  it  was  held  that  a  clause  in 
the  charter  of  an  educational  corporation,  forbidding  the  sale 
of  intoxicating  liquors  within  the  neighborhood,  was  subject 
to  repeal  by  the  legislature.  Such  a  clause  was  not  construed 
as  a  grant  of  a  power  or  privilege  to  the  corporation,  but  as 
an  exercise  of  the  general  police  power  of  the  State,  which 
power  could  not  be  the  subject  of  an  irrevocable  grant  by  the 
legislature.* 

§  5483.  Punishing   the    Sale    of  Adulterated    Foods   and 
Drinks.  —  As  already  seen,*  the  police  power  extends  to  the 


constitution  of  the  United  States  as 
a  contract,  but  is  revocable  at  pleas- 
ure, see  Metropolitan  Board  v.  Barrie, 
34  N.  Y.  657. 

'■  State  V.  Allmond,  2  Houst.  (Del.) 
612;  State  v.  Paul,  5  R.  I.  185;  State 
■n.  Keeran,  5  E.  1. 497 ;  People  v.  Haw- 
ley,  3  Mich.  330 ;  People  v.  Gallagher, 
4  Mich.  244;  State  v.  Wheeler,  25 
Conn.  290 ;  Our  House  No.  2  v.  State, 
4  G.  Greene  (Iowa),  172;  Santo  v. 
State,  2  Iowa,  165 ;  s.  c.  63  Am.  Dec. 
487. 

'  Patterson  v.  Kentucky,  97  TJ.  S. 
501. 

»  Dingman  v.  People,  51  111.  277. 
In  State  v.  Addington,  12  Mo.  App. 
214,  227,  which  was  a  criminal  prose- 
cution for  vending  oleomargarine  con- 
trary to  a  statute,  and  which  was  very 
extensively  briefed  by  counsel  for  the 
defendant  (Mr.  Metcalfe,  since  the 
editor  of  the  Central  Law  Journal),  it 
was  said  that  the  industry  of  the 
counsel  for  the  defendant  had  been 
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able  to  refer  the  court  to  but  two 
cases  in  which  any  constitutional  ob- 
jection was  discovered  to  statutes 
prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors:  referring  to 
Beebe  v.  State,  6  Ind.  501 ;  s.  c.  63 
Am.  Dec.  391 ;  and  Wynchamer  v. 
People,  13  N.  Y.  378.  A  power  to 
prohibit  altogether  involves  a  power 
to  restrict  and  regulate.  Hence  the 
right  to  sell  intoxicants  may  be  con- 
fined to  male  inhabitants  of  the  State : 
Blair  v.  Kilpatrick,  40  Ind.  312,  315; 
Welsh  V.  State,  126  Ind.  71.  Or  to 
citizens  of  the  United  States  of  tem- 
perate principles  and  good  character : 
Trageser  v.  Gray,  73  Md.  250;  s.  c.  25 
Am.  St.  Rep.  587.  And  a  person  con- 
.  victed  of  being  intoxicated  may  be 
compelled,  under  penalty  of  con- 
tempt, to  disclose  from  whom  he  got 
the  liquor:  Ee  Clayton,  59  Conn. 
510;  s.  c.  21  Am.  St.  Eep.  128. 
*  Ante,  §  5471. 
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protection  of  the  health  of  the  people;  and  therefore  statutes 
enacted  for  the  punishment  of  the  sale  of  adulterated  foods 
and  drinks  have  been  almost  universally  upheld  as  a  valid 
exercise  of  this  power;*  but  as  the  offenses  against  which  such 
statutes  are  aimed  are  usually  committed  by  individuals,  the 
subject  will  not  be  further  pursued.^  While  there  has  been 
some  difference  of  opinion  among  judges  upon  the  question, 
yet  it  has  been  established  by  a  decided  preponderance  of 
judicial  opinion,  that  a  statute  prohibiting  the  sale  of  an  arti- 
ficial imitation  of  butter  called  oleomargarine,  and  of  similar 
substances  designed  to  furnish  a  substitute  for  butter,  is  a  con- 
stitutional exercise  of  the  police  power  of  the  State.' 


'  Com.  V.  Evans,  132  Mass.  11,  12 ; 
State  V.  Smyth,  14  E.  I.  100;  s.  c.  51 
Am.  Eep.  344;  State  v.  Groves,  15 
E.  I.  208;  People  v.  Oipperly,  101 
N.  Y.  634;  affirming  g.  c.  37  Hun 
(N.  Y.),  323;  People  v.  Klbler,  106 
N.  Y.  321;  Com.  v.  Waite,  11  Allen 
(Mass.),  264;  s.  c.  87  Am.  Dec.  711; 
State  V.  Campbell,  64  N.  H.  402;  s.  c. 
10  Am.  St.  Eep.  419 ;  State  v.  Newton, 
45  N.  J.  L.  469 ;  Com.  v.  Farren,  9 
Allen  (Mass.),  489 ;  Com.  v.  Luscomb, 
130  Mass.  42 ;  People  v.  West,  106  N.  Y. 
293 ;  s.  c.  60  Am.  Eep.  452. 

^  It  has  been  held  that  a  provision 
of  the  Penal  Code  of  New  York  pro- 
hibiting the  sale  or  disposal  of  any 
article  of  food,  or  any  offer,  or  attempt 
to  do  so,  under  a  representation  or 
inducement  that  anything  else  will 
be  delivered  as  a  gift,  prize,  premium, 
or  reward  to  the  purchaser,  is  uncon- 
stitutional, as  being  in  violation  of 
the  provision  of  the  constitution  of 
the  United  States  securing  to  every 
person  liberty  and  property  unless 
deprived  thereof  by  due  process  of 
law,  and  as  not  being  a  valid  exercise 
of  the  power  of  the  State  to  regulate 
trade  in  food  substances  with  the  view 
to  preserve  the  public  health.  The 
propriety  of  the  decision  can  scarcely 
be  understood,  as  the  statute  seems 


to  have  been  aimed  at  a  species  of 
lottery,  carried  on  by  grocers  and  other 
vendors  of  food  substances.  People 
V.  Gillson,  109  N.  Y.  389;  s.  c.  4  Am. 
St.  Eep.  465.  To  the  contrary,  see 
Long  V.  State,  73  Md.  527 ;  s.  c.  25 
Am.  St.  Eep.  606 ;  State  v.  Boneil,  42 
La.  An.  1110;  s.  c.  21  Am.  St.  Eep. 
413.  As  to  what  constitutes  a  lottery, 
see  Ballock  v.  State,  73  Md.  1 ;  s.  c. 
25  Am.  St.  Eep.  559,  and  note;  Yellow 
Stone  Kit  I).  State,  88  Ala.  196;  s.  c. 
16  Am.  St.  Eep.  38,  and  note;  Com. 
V.  Brockway,  150  Mass.  322. 

"  Powell  V.  Pennsylvania,  127  U.  S. 
678;  affirming  s.  e.  114  Pa.  St.  265; 
60  Am.  Eep.  350;  7  Atl.  Eep.  913; 
Butler  V.  Chambers,  36  Minn.  69; 
s.  c.  1  Am.  St.  Eep.  638;  State  v. 
Addington,  12  Mo.  App.  214;  s.  c. 
affirmed,  77  Mo.  110 ;  State  v.  Newton, 
50  N.  J.  L.  534 ;  State  v.  Marshall,  64 
N.  H.  549;  People  v.  Arensberg,  105 
N.  Y.  123;  8.  c.  59  Am.  Eep.  483. 
That  it  does  not  infringe  the  commerce 
clause  of  the  Federal  constitution,  see 
Plumley  v.  Massachusetts,  155  IT.  S. 
461;  affirming  Plumley's  Case,  156 
Mass.  236.  See  comments  on  this 
case  in  29  Am.  Law  Eev.  125,  where 
it  is  erroneously  stated  that  the  deci- 
sion was  unanimous. 
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§  5484.  Begulation  of  Water  Supply  in  Cities.  —  Very 
closely  connected  with  the  public  health  is  the  subject  of  the 
supply  of  water  to  the  inhabitants  of  cities;  and  there  is  no  pos- 
sible room  to  doubt  the  proposition  that,  in  granting  an  exclu- 
sive franchise  to  supply  water  to  the  inhabitants  of  a  city,  the 
legislature  does  not  part  with  its  police  power  and  duty,^  with 
respect  to  the  protection  of  the  public  health  therein.^ 

§  5485.  Prescribing  Fire  Limits  in  Cities. — The  establish- 
ment of  fire  limits  in  cities, — that  is  to  say,  of  limits  within 
which- the  kind  and  character  of  buildings  erected  are  subject 
to  the  control  of  the  municipality,  through  officers  appointed 
for  that  purpose,  and  within  which  the  erection  of  buildings 
of  a  combustible  character  maybe  prohibited,  —  is  a  valid 
exercise  of  the  same  power;^  and  in  making  such  provisions 
for  the  public  security,  the  State  cannot  be  obstructed  by  the 
interposition  of  rights  claimed  to  be  secured  hy  corporate  char- 
ters.' 

§  5486.  Control  of  Cemeteries. —  On  grounds  connected 
with  the  preservation  of  the  public  health,  this  reserved  power 
was  held  sufficient  to  justify  the  discontinuance  of  the  use  of 
the  burial  grounds  of  a  cemetery  corporation,  for  purposes  of 
interment.* 

§  6487.  Excluding  Cattle  Infected  with  Contagious  Dis- 
eases.—  A  statute  of  a  State  excluding  the  importation  of 
cattle  from  another  State  infected  with  contagious  diseases, 
e.  g.,  with  the  disease  variously  known  as  "  Texas  fever," 
"  Spanish  fever,"  or  "  Splenetic  fever,"  is  a  valid  police  regu- 

*  Stein  V.  Bienville  Water  Supply  °  Salem  v.  Maynes,  123  Mass.  372 ; 

Co.,  34  Fed.  Eep.  145.  Wadleigh  v.  Gilman,  12  Me.  403 ;  «.  c. 

"  Eespublica  v.  Duquet,  2  Yeates  28  Am.  Dec.  188. 
(Pa.),  493;  Wadleigh  v.  Gilman,  12  *  Ooates    v.    New    York,   7   Cow. 

Me.  403;  s.  c.  28  Am.  Dec.  188;  Mon-  (N.  Y.)  585;  Kincaid's  Appeal,  66  Pa. 

roe  V.  Hoffman,  29  La.  Ann.  651 ;  s.  c.  St.  411 ;  «.  c.  5  Am.  Rep.  377 ;  Wood- 

29  Am.  Eep.  345 ;  King  v.  Davenport,  lawn  Cemetery  v.  Everett,  118  Mass. 

98  111.  305 ;  s.  c.  38  Am.  Rep.  89 ;  Ex  354. 
parte  Fiske,  72  Gal.  125. 
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lation.*  But  it  is  beyond  the  power  of  a  State  to  enact  a  law- 
prohibiting  Texan,  Mexican,  or  Indian  cattle  from  being 
driven  or  conveyed  into  a  State  between  the  first  day  of  March 
and  the  first  day  of  November  in  each  year,  without  reference 
to  the  question  whether  such  cattle  are  infected  with  conta- 
gious diseases  or  not,  merely  in  consequence  of  the  fact  that, 
between  those  seasons  of  the  year,  cattle  coming  from  the 
State,  country,  or  Territory  named  are  more  apt  to  be  infected 
with  such  diseases  than  at  other  seasons  of  the  year.^ 

§  5488.  Suppression    of    Gambling,    IjOtteries,    etc.  —  No 

vested  right  can  be  acquired  under  a  grant  from  one  legisla- 
ture of  a  State  in  that  which  is  essentially  immoral  and  crim- 
inal, such  as  cannot  be  withdrawn  by  a  subsequent  legislature, 
in  the  exercise  of  the  reserved  police  power  of  the  State.  It 
is  therefore  competent  for  the  legislature  of  a  State  to  prohibit 
the  carrying  on  of  lottery  schemes  by  previously  chartered  cor-  ' 
porations.'  The  suppression  of  other  forms  of  gambling  is 
one  of  the  subjects  upon  which  the  police  power  of  the  State 
is  constantly  exercised  in  the  form  of  penal  statutes;  and  it  has 
been  held  competent  to  enact  "  that  if  any  of  the  implements, 
devices,  or  apparatus  commonly  used  in  games  of  chance  usu- 
ally played  in  gambling-houses,  or  by  gamblers,  are  found  in 
any  ho^se,  room,  booth,  shelter,  or  other  place,  it  shall  be 
prima  facie  evidence  that  the  said  house,  room,  or  place,  where 
the  same  are  found,  is  kept  for  the  purpose  of  gambling."* 

§  6489.  Abrogation  of  Lottery  Franchises.  —  Although 
there  are  some  discreditable  decisions  to  the  effect  that  a  fran- 
chise granted  by  the  legislature  of  a  State  to  a  body  of  adven- 

'  Eailroad  Co.  v.  Husen,  95  TJ.  S,  leigh  v.  State,  8  Mo.  606.    Compare 

465 ;  Missouri  Pao,  E.  Co.  v.  Finley,  the  inexplicable   case    of    People  v. 

38  Kan.  550.    What  is  the  duty  of  a  Gillson,   109  N.  Y.  389,  — a  case  in 

common  carrier  of  cattle  so  infected  which  the  court  declared  a  statute 

in  case  of  the  train  becoming  wrecked,  unconstitutional,  which  had  for  its 

was  laid  down  by  the  Supreme  Court  manifest   object  the    suppression  of 

of  Kansas  in  this  last  case.  one  of  the  worst  species  of  lottery 

'  Eailroad  Co.  v.  Husen,  95  U.  S.  schemes. 
465.  *  Wooten  v.  State,  24  Fla.  835 ;  s.  c. 

•  Moore  v.  State,  48  Miss.  147;  Fre-  5  South.  Eep.  39. 
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turers  to  conduct  a  lottery  for  their  own  private  gain,  is  an 
irrevocable  franchise  within  the  protection  of  the  constitution 
of  the  United  States,  and  not  subject  to  the  police  power  of  the 
State,^  yet  it  is  now  settled  by  the  Supreme  Court  of  the  United 
States,  affirming  several  decisions  of  State  courts,  that  a  fran- 
chise granted  to  an  incorporated  company  to  carry  on  a  lottery 
business  within  the  State  for  a  definite  term  of  years,  does  not, 
when  accepted,  constitute  a  contract,  in  such  a  sense  as  dis- 
ables the  State,  by  a  subsequent  constitutional  ordinance  pro- 
hibiting lotteries',  from  putting  an  end  to  the  lottery  thus 
created,  before  the  expiration  of  the  time  limited  by  the  act 
creating  it.^  This  question  has  been  twice  before  the  Siipreme 
Court  of  the  United  States,  —  first  in  1850,  on  a  writ  of  error 
to  the  Court  of  Appeals  of  Virginia,  where,  affirming  the  State 
cburt,  it  was  held  that,  in  view  of  the  immoral  and  corrupt- 
ing nature  of  lotteries,  the  privilege  of  drawing  a  lottery  is 
necessarily  not  illimitable  in  point  of  time,  but  that  the  legis- 
lature may,  by  a  subsequent  act,  set  bounds  to  its  duration. 
Secondly,  that  where  such  a  privilege  is  granted  for  a  public 
purpose,  the  legislature  may,  at  any  time  thereafter,  withdraw 
the  grant;  and  this  even  though  the  public  object,  e.  g.,  a  turn- 

'  See,  for  instance,  State  v.  Miller,  Mississippi  Society  v.  Musgrove,  44 
1  Mo.  App.  48;  State  Lottery  Co.  v.  Miss.  820;  s.c.  7  Am.  Rep.  723;  Moore 
Fitzpatrick,  3  Woods  (U.  S.),  222;  v.  State,  48  Miss.  147;  s.  A  12  Am. 
State  V.  Hawthorn,  9  Mo.  385;  over-  Eep.  367;  State  v.  Morris,  77  N.  0. 
ruling,  it  seems,  Freleigh  v.  State,  8  512 ;  Gregory  v.  Shelby  College,  2  Met. 
Mo.  606.  Under  the  effect  of  the  de-  (Ky.)  589.  The  Court  of  Appeals  of 
cision  in  State  v.  Hawthorn,  supra,  Kentucky,  in  the  case  last  cited,  held 
an  infamous  lottery  was  fastened  that  the  grant  by  the  legislature  of  a 
upon  the  people  of  Missouri  for  more  privilege  to  raise  money  by  a  lottery 
than  thirty  years.  It  had  been  char-  is  a  mere  gratuity;  that  the  legislature 
tered  in  1833  under  the  false  pretense  may  subsequently  repeal  the  grant 
of  raising  the  sum  of  fifteen  thousand  and  withdraw  the  privilege  where  no 
dollars  to  build  a  railroad  from  some-  rights  have  been  acquired  under  the 
where  to  the  town  of  New  Franklin,  act,  nor  any  liability  incurred  in  con- 
a  town  which  passed  out  of  existence  sequence  of  its  passage;  but  that, 
long  before  the  infamous  lottery  was  where  vested  rights  have  been  ac- 
uprooted.  Some  of  the  judicial  deci-  quired  under  the  grant  before  the 
sions,  upholdmg  lottery  franchises,  passage  of  the  repealing  law,  then,  to 
carry  upon  them  the  earmarks  of  the  extent  of  such  rights,  such  repeal- 
corruption,  iug  law  is  unconstitutional. 

2  Stone  V.  Mississippi,  101  IT.  S.  814 ; 
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pike  road,  which  it  was  the  purpose  of  the  grant  to  promote, 
is  owned  and  operated  by  a  private  corporation.'  The  ques- 
tion came  before  the  court  again  in  1879,  and  the  doctrine 
was  squarely  laid  down  that,  under  the  Dartmouth  College 
decision,^  there  can  be  no  vested  right  in  a  franchise  to  com- 
mit a  public  nuisance,  or  to  carry  on  a  business  which  is 
essentially  immoral  and  corrupt,  but  that  such  a  franchise 
must  be  construed  as  a  revocable  license.* 

§  6490.  Employment  of  "Women  and  Children,  and  Limit- 
ing Hours  of  Labor  ia  Factories.  —  Closely  connected  with  the 
public  health  and  welfare  is  the  subject  of  the  employment  in 
manufacturing  establishments  of  that  unfortunate  class  of  the 
population,  —  indigent  women  and  children.  Many  statutes 
have  been  enacted,  in  England  and  in  this  country,  for  the 
protection  of  this  class  of  employes.  A  statute  of  Massachu- 
setts,* which  prohibits  the  employment  of  all  persons  under 
the  age  of  eighteen,  and  of  all  women,  in  laboring  in  any 
manufacturing  establishment  more  than  sixty  hours  per  week, 
has  been  held  to  violate  no  contract  between  the  Common- 
wealth and  a  manufacturing  corporation,  implied  in  its  charter, 
nor  any  other  right  reserved  under  the  constitution  of  the 
State  to  any  individual  citizen,  and  has  been  declared  to  be 
a  proper  health  and  police  regulation.  The  court  say:  "It 
does  not  forbid  any  person,  firm,  or  corporation  from  employ- 
ing as  many  persons  or  as  much  labor  as  such  person,  firm, 
or  corporation  may  desire;  nor  does  it  forbid  any  person  to 
work  as  many  hours  a  day  or  a  week  as  he  chooses.  It  merely 
provides  that  in  an  employment,  which  the  legislature  has 
evidently  deemed  to  some  extent  dangerous  to  health,  no  per- 
son shall  be  engaged  in  labor  more  than  ten  hours  a  day  or 
sixty  hours  a  week.  There  can  be  no  doubt  that  such  legis- 
lation may  be  maintained  either  as  a  health  or  police  regula- 

■  Phalen  v.  Com.,  8  How.  (U.  S.)  '  Dartmouth  College  •».  Wood-ward, 

163, 171 ;  affirming  s.  c.  1  Bob.  (Va.)      4  Wheat.  (U.  S.)  518,  629. 
713,  725. 

^  Stone  V.  Mississippi,  101  U.  S.  814,  820.  ♦  Mass.  Stat.  1874,  ch.  221. 
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tion,  if  it  were  necessary  to  resort  to  either  of  those  sources 
for  power."' 

§  5491.  Kegrulation  of  Contracts  between  Employer  and 
Employe. — There  is  an  unfortunate  difference  of  opinion 
among  the  American  courts  upon  the  question  whether  the 
police  power  of  the  State,  exerted  through  the  legislature, 
extends,  under  existing  State  constitutions,  to  the  regulation  of 
contracts  between  employers  and  their  employes,  and  espe- 
cially between  corporations  employing  laborers  and  the  labor- 
ers whom  they  employ,  such  legislation  having  in  view  the 
protection  of  the  employes  against  the  oppressions  and  ex- 
tortions of  their  employers.  In  several  of  the  decisions,  as 
we  shall  presently  see,  such  statutes  have  been  overthrown  on 
the  ground  of  interfering  with  the  freedom  of  contract  guaran- 
teed by  the  constitution  of  the  State.  The  subject  has  been 
gone  over  by  able  lawyers  in  recent  numbers  of  the  American 
Law  Review;^  and  they  have  not  failed  to  point  out  the  im- 
possibility of  overthrowing  such  statutes  under  existing  con- 
stitutional interpretations,  on  the  ground  that  they  interfere 
with  the  freedom  of  contract,  without  overthrowing  other 
statutes  which  have  always  been  regarded  as  valid.  Such  con- 
clusions prove  altogether  too  much.  They  operate  to  over- 
throw every  usury  law,  and  every  law  interfering  with  the 
business  of  insurance,  which  proceeds  with  the  greatest  com- 
petition, which  deals  with  a  matter  which  is  not  a  matter  of 
prime  necessity,  and  in  respect  of  which  there  is  in  all  cases 
the  greatest  freedom  of  contract.     They  would  sweep  out  of 

'  Com.  V.  Hamilton  Man.  Co.,  120  Bar  ABSociation,  by  Mr.  James  F.  Mis- 
Mass.  383,  384.  ter,  of  Kansas  City,  will  be  found  in 

'  Especially  by  Mr.  Frederick  N,  the  American  Lawyer  (New  York)  for 
Judson,  of  St.  Louis,  in  a  paper  read  September,  1894.  There  is  a  valu- 
before  the  American  Bar  Association  able  paper,  entitled  "  Labor  and  the 
(25  Am.  Law  Eev.  871) ;  by  Mr.  0.  B.  Law,"  by  S.  D.  Weakley,  Esq.,  in  the 
Labatt,  of  San  Francisco,  in  27  Am.  Eeport  of  the  Proceedings  of  the  Sev- 
Law  Eev.  857 ;  and  by  Prof.  Wood-  enteenth  Annual  Meeting  of  the  Ala- 
ward,  of  Cornell  TJniversity,  in  29  Am.  bama  State  Bar  Association  at  page 
Law  Eev.  A  reply  to  the  article  of  106,  collecting  many  recent  statutes 
Mr.  Labatt,  read  before  the  Missouri  and  referring  to  judicial  decisions. 
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existence  almost  the  entire  fabric  of  the  elaborate  Federal 
statute  for  the  protection  of  seamen,*  and  would  leave  the  ship- 
master, on  the  one  hand,  at  liberty  to  ship  the  sailor  without 
an  adequate  supply  of  food  and  medicines,  and  to  cheat  him 
out  of  his  wages;  and  would  leave  the  sailors  at  liberty,  on 
the  other  hand,  to  "  strike"  in  any  foreign  port,  thus  leaving 
the  ship  at  anchor,  it  may  be  in  barbarous  waters,  without 
any  crew  or  any  hope  of  ever  getting  one.^  No  judge  dealing 
with  this  subject  has  been  able  to  point  out  upon  what  prin- 
ciple the  legislature  shall  be  allowed  to  enact  laws  for  the  pro- 
tection of  the  indigent  borrower  against  the  greed  and 
extortion  of  the  note-shaver  and  usurer,  and  shall  not  be 
allowed  to  pass  laws  for  the  protection  of  the  man  that  sup- 
ports himself  and  family  by  hand-to-mouth  labor,  against  the 
greed  and  extortion  of  great  manufacturing  corporations,  or, 
what  is  still  worse,  of  great  "trusts"  made  up  of  combina- 
tions of  great  manufacturing  corporations.  And  it  is  a  trav- 
esty to  uphold  as  constitutional  a  statute  which  regulates  a 
policy  of  fire  insurance,'  and  to  overthrow  one  which  prohibits 

'  Eev.  Stat.  U.  S.,  §  4501,  et  seq.  beginning  to  end  with  provisions  in- 
'  It  will  not  escape  attention  that  terfering  with  the  freedom  of  contract: 
this  celebrated  and  beneficent  statute  all  of  which,  according  to  the  judicial 
not  only  prescribes  the  form  of  the  casuistry  which  is  about  to  be  ex- 
contract  (Rev.  Stat.  TJ.  S.,§  3511),  but  amined,  must  be  a  deprivation  of 
appoints  a  government  officer  to  "  liberty  or  property  without  due  pro- 
superintend  the  making  of  it  {Ibid.,  cess  of  law,"  within  the  meaning  of 
§§  4501,  4510,  4516) ;  renders  void  ad-  the  fifth  amendment  to  the  Federal 
vances  of  wages  save  to  the  seaman  constitution, — the  word  "  liberty  "  as 
himself,  his  wife,  or  mother  (.Ibid.,  used  therein  including  the  liberty  of 
§  4532) ;  renders  void  his  contracts  cheating  and  oppressing  the  ignorant 
made  en  voyage,  creating  debts  above  and  improvident,  and  the  liberty  so 
the  amount  of  one  dollar  (Ibid.,  to  cheat  and  oppress  being  "  prop- 
i  4537) ;  prescribes  minutely  the  food  erty  "  within  the  meaning  of  the  same 
{Ibid.,  §  4564),  the  medicines  {Ibid.,  clause. 

§  4569),  the  clothing  and  fuel  {Ibid.,  '  Equitable  Life  Assurance  Co.  v. 

§  4572),  which  shall  be  shipped,  and  Clements,  140  U.  S.  226;   affirming 

even  the  weights   and  measures  by  s.  c.  32  Fed.  Eep.  273.  See  also  Reilly 

which  these  provisions  shall  be  dealt  v.  Franklin  Ins.  Co.,  43  Wis.  449 ;  s.  c. 

out  (Tfiid.,  §  4571) ;  and  enforces  these  28  Am.  Rep.  552;  Insurance  Co.  v. 

requirements  by  rigid  provisions  for  Leslie,  47  Ohio  St.  409;  «.  c.  24  N.  E. 

inspections  by  public  officers  (Jfiid.,  Rep.  1072;  Eagle  Ins.  Co.  v.  Ohio, 

§§  4556,  4565) ;  in  short,  bristles  from  153  U.  S.  446.    Conira,  Farmers'  &c. 
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the  legislature  from  passing  a  statute  restraining  a  manufac- 
turing or  mining  corporation  from  paying  its  necessitous 
laborers  in  scrip  redeemable  at  a  "truck  store,"  kept  by  the 
corporation  or  its  officers,  where  goods  are  sold  at  exorbitant 
prices.  With  these  expressions  of  his  views,  the  author  pro- 
ceeds to  state  Ijhe  result  of  such  decisions  upon  this  question 
as  have  come  under  his  notice. 

§  5492.  Decisions  Overthrowing  Such  Statutes.  —  A  statute 
declaring  that  all  persons  engaged  in  certain  designated  kinds  of 
mining  and  manufacturing,  shall  not  issue  for  the  payment  of  their 
labor  any  order  or  other  paper,  unless  the  same  purports  to  be  re- 
deemable for  its  face  value  in  legal  money  of  the  United  States, 
bearing  interest  at  legal  rate,  and  made  payable  to  the  employe  or 
bearer,  and  redeemable  within  thirty  days  by  the  maker  thereof,  — 
has  been  held  unconstitutional  and  void,  chiefly  as  being  opposed 
to  a  provision  of  the  State  constitution  guaranteeing  "  the  enjoy- 
ment of  life  and  liberty,  with  the  means  of  acquiring  and  possess- 
ing property  and  of  pursuing  and  obtaining  happiness  and  safety.'"' 
Another  statute  of  the  same  State  declaring  that  it  should  be  un- 
lawful for  any  person,  firm,  or  corporation,  engaged  in  mining  or 
manufacturing  and  interested  in  merchandising,  knowingly  and 
willfully  to  sell  any  merchandise  or  supplies  to  any  employe  at  a 
greater  per  cent  of  profit  than  to  sell  merchandise  of  a  like  quan- 
tity to  other  customers  not  employed  by  them,  has  been  held  void, 
on  the  ground  of  being  class  legislation  and  an  unjust  interference 
with  the  rights,  privileges,  and  property  of  both  the  employer 
and  employe.^  So,  in  Pennsylvania,  a  statute  called  the  "  Store 
Order  Act,"  ^  entitled  "  an  act  to  secure  to  operatives  and  laborers, 
engaged  in  and  about  coal  mines,  manufactories  of  iron  and  steel, 
and  all  other  manufactories,"  etc.,  the  provisions  of  which  are  not 
set  out  in  the  report  of  the  case,  has  been  held  unconstitutional  and 
void  by  the  Supreme  Court  of  Pennsylvania,  on  the  ground  that 
"  an  attempt  has  been  made  by  the  legislature  to  do  what,  in  this 
country,  cannot  be  done,  that  is,  prevent  persons  who  are  sui  juris 

Ins.  Co.  V.  Ourry,  13  Bush  (Ky.),  312;  '  State  v.  Goodwill,  33  W.  Va.  179 

s.    c.    26  Am.   Kep.    194.     Compare      181 ;  s.  c.  35  Am.  St.  Eep.  863. 
White  V.  Connecticut  &o.  Ins.  Co.,  4  '  State  v.  Fire  Creek  &c.  Co.,  33  W. 

Dill.  (U.  S.)  177.  Va.  188;  s.  c.  25  Am.  St.  Eep.  891. 

'  Pa.  Act  of  June  29, 1881 ;  Pamph.  Laws  Pa.  147. 
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from  making  their  own  contrticts."  The  court  did  not  point  out 
any  provision  of  the  constitution  of  Pennsylvania  which  the  statute 
infringed,  though  it  appears  from  one  of  the  briefs  of  counsel  that 
there  is  a  provision  in  the  constitution  of  that  State  that  "  the  general 
assembly  shall  not  pass  any  local  or  special  law,  regulating  labor, 
trade,  mining,  or  manufacturing,  or  granting  to  any  corporation,  or 
individual,  any  special  or  exclusive  privilege  or  immunity."'  But 
Mr.  Justice  Gordon,  who  gave  the  very  unsatisfactory  opinion  of  the 
court,  forgetting  that  his  office  was  merely  that  of  a  judge,  and  not 
that  of  a  legislator  concerned  with  the  policy  of  laws,  proceeded  to 
place  the  decision  of  the  court  on  this  higher  ground :  "  The  act  is  an 
infringement  alilie  of  the  right  of  the  employer  and  the  employe; 
more  than  this,  it  is  an  insulting  attempt  to  put  the  laborer  under 
a  legislative  tutelage,  which  is  not  only  degrading  to  his  manhood, 
but  subversive  of  his  rights  as  a  citizen  of  the  United  States.  He 
may  sell  his  labor  for  what  he  thinks  best,  whether  money  or  goods, 
just  as  his  employer  may  sell  his  iron  or  coal;  and  any  and  every 
law  that  proposes  to  prevent  him  from  so  doing  is  an  infringement 
of  his  constitutional  privileges,  and  consequently  vicious  and  void."  " 
This  choice  expression,  by  which  one  co-ordinate  branch  of  a  State 
government  characterizes  the  act  of  another  branch  as  an  ''  insult- 
ing attempt,"  was  too  good  not  to  be  taken  up  and  reiterated  by 
Mr.  President  Snyder,  of  the  Supreme  Court  of  Appeals  of  West 
Virginia.* 

'  Const.  Pa.,  art.  3,  §  7.  tween  freedom  and  slavery,  is  suc- 
'  'Godcharles  v.  Wigeman,  113  Pa.  cessful,  because  it  has  behind  it  an 
St.  431,  487.  unlimited  aggregation  of  money  and 
'  State  V.  Fire  Creek  &o.  Co.,  33  power,  and  the  array  of  legal  talent 
W.  Va.  188;  s.  c.  25  Am.  St.  Eep.  which  money  and  power  can  subsi- 
891,893.  If  the  legislature  of  Penn-  dize.  It  is  worthy  of  remark  that  the 
sylvania,  or  of  West  Virginia,  had  theory  embodied  in  the  language 
enacted  a  law  declaring  that  a  de-  above  quoted  would  overthrow  the 
cision  of  the  highest  court  of  that  entire  mass  of  Federal  legislation 
State  involved  an  "insulting  at-  (ante,  §  5491,  note)  for  the  protection 
tempt  "to  subvert  justice  or  usurp  of  merchant  seamen ;  though  judicial 
the  functions  of  the  legislature,  what  bias  —  not  to  use  a  worse  name  —  has 
would  be  thought  of  such  a  law?  found  grounds  for  upholding  a  statute 
But  in  States  where  the  body  politic  making  persons,  other  than  corpora- 
consists,  not  of  a  collection  of  citizens,  tions,  guilty  of  a  misdemeanor  who 
but  of  an  aggregation  of  mining  and  issue  policies  of  fire  insurance  —  a 
manufacturing  corporations,  every  business  strictly  private,  strictly  com- 
Buch  judicial  assault  upon  legislation,  petitive,  and  transacted  with  prop- 
enacted  in  the  renewed  struggle  be-  erty  owners,  who  are  generally  able 
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§  6493.  Further  of  These  Decisions.  —  The  Supreme  Court  of 
Illinois  have  overthrown  a  statute  compelling  owners  of  coal  mines 
to  cause  to  be  furnished  and  placed  upon  the  railroad  track  adja- 
cent to  every  coal  mine,  a  certain  standard  scale  upon  which  to 
weigh  the  coal  hoisted  from  the  mine,  and  providing  that  all  con- 
tracts for  mining  coal  in  which  the  weighing,  as  provided  by  the 
statute,  shall  be  dispensed  with,  —  chiefly  on  the  ground  of  its  being 
legislation  affecting  a  particular  class  of  citizens,  and  hence  a  local 
and  special  law.  Nor  did  the  court  concur  in  the  argument  that 
coal  mining  is  a  business  affected  with  a  public  use,  like  the  busi- 
ness of  a  public  warehouseman,^  so  as  to  bring  such  a  statute  within 
the  scope  of  legislative  power.''  The  legislature  sought  to  meet  the 
diflBculty  of  this  decision  by  enacting  a  statute  similar  to  the  statute 
thus  overthrown,  but  applicable  to  cases  "where  miners  are  paid  on 
the  basis  of  the  amount  of  coal  mined,"  —  thereby  recognizing  the 


to  take  care  of  themselves  without  the 
aid  of  the  State.  Com.  v.  Vrooman, 
164  Pa.  St.  306;  s.  c.  30  Atl.  Eep.  217. 
The  btatutes  overthrown  by  some  of 
these  decisions  are  known  as  "  Truck 
Store  Acts."  They  are  not  American 
inventions,  nor  are  they  inventions 
of  a  recent  date.  They  are  modeled 
upon  a  class  of  EngUsh  legislation 
known  as  the  "  Truck  Acts."  They 
are  intended  to  protect  the  employes 
of  mining,  manufacturing,  and  other 
corporations,  —  and  in  some  cases 
those  of  unincorporated  companies, 
partnerships,  and  individuals,  — from 
that  species  of  fraud  and  oppression 
which  consists  in  paying  them  off  in 
"certificates"  or  "orders"  for  goods 
to  be  had  at  a  "store"  kept  by  the 
company,  partnership,  or  individual, 
at  which  "  store"  the  goods  are  gen- 
erally sold  at  exorbitant  prices.  By 
issuing  these  orders  in  advance  to 
their  necessitous  employes,  the  em- 
ployers are  able  to  keep  them  in  a 
kind  of  peonage,  the  same  as  the  Hud- 
son Bay  Fur  Company  keeps  its  In- 
dian employes:  the  employ^  being 
always  in  debt  to  the  employer,  and 
obliged  to  submit  to  such  conditions 
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as  the  latter  may  impose.  Never- 
theless, an  attempt  on  the  part  of  the 
legislature  of  a  State  to  break  up  this 
infamous  system  is  regarded  as  uncon- 
stitutional because  interfering  with 
the  freedom  of  contract.  On  this 
ground,  the  Supreme  Court  of  Illinois 
have  overthrown  a  statute  of  that 
State  providing  that  "it  shall  be  un- 
lawful for  any  person,  company,  cor- 
poration, or  association,  now  engaged 
in  the  mining  or  manufacturing  busi- 
ness, to  be  engaged  in  keeping  a  truck 
store,  or  in  controlling  any  store,  shop, 
or  scheme  for  furnishing  supplies, 
tools,  clothiug,  or  groceries  to  em- 
ployes" :  Frorer  v.  People,  141  111. 
171. 

'  As  held  in  Munn  v.  Illinois,  94 
U.  S.  113. 

2  Millett  V.  People,  117  111.  294 ; 
«.  c.  57  Am.  Eep.  869.  It  is  worthy 
of  remark  that  the  legislature  of  Illi- 
nois responded  to  this  decision  by 
proposing  to  the  people  a  constitu- 
tional amendment  giving  the  general 
assembly  the  power  to  regulate  and 
control  contracts,  conditions,  and  re- 
lations existing  or  arising  between 
corporations  and  their  employ6s. 
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right  of  the  parties  to  contract  for  other  hases  of  payment,  but  pro- 
viding the  manner  in  which  the  coal  should  be  weighed  where  the 
miners  were  paid  by  weight.  This  statute  was  likewise  overthrown 
by  the  Supreme  Court,  on  the  ground  that  it  violated  the  liberty  of 
contract  both  of  the  employer  and  employe.'  The  same  court,  on 
similar  grounds,  has  overthrown  a  statute  requiring  certain  speci- 
fied corporations  to  pay  their  employes,  weekly,  the  wages  earned 
within  six  days  of  the  date  of  the  payment,  and  prohibiting 
them  from  requiring  any  agreement  from  an  employe  to  accept 
wages  at  other  periods.*  But  the  Supreme  Court  of  Rhode  Island 
have  held  that  a  statute,  requiring  corporations  to  pay  their  em- 
ployes weekly,  may  be  enacted  under  a  power  reserved  by  the 
legislature  to  amend  or  repeal  charters  at  its  will.'  The  Supreme 
Court  of  California  have  overthrown  a  city  ordinance  making  eight 
hours  the  period  for  a  day's  labor,  and  providing  that  no  con- 
tractor of  city  work  should  demand,  receive,  or  contract  for  more 
than  eight  hours  in  one  day.  The  court  characterized  it  as  "  sim- 
ply an  attempt  to  prevent  certain  parties  from  employing  others  in 
a  lawful  business  and  paying  them  for  their  services,"  and  as  "  a 
direct  infringement  of  the  right  of  such  persons  to  make  and  enforce 
their  contracts."* 

§  6494.  Continued.  —  The  Supreme  Judicial  Court  of  Massa- 
chusetts have  overthrown  a  statute  providing  that  no  employer 
should  impose  a  fine  or  withhold  the  wages,  or  any  part  of  the  wages, 
of  an  employe  engaged  in  weaving,  because  of  imperfections  that 
might  arise  during  the  progress  of  weaving,  —  the  ground  of  objec- 
tion being  that  it  deprived  the  employer  of  the  right  to  contract  to 
withhold  payment  for  defective  work,  and  to  that  extent  violated 
the  right,  secured  by  the  constitution  of  Massachusetts,  "  of  acquir- 
ing, possessing,  and  protecting  property."  *  The  Supreme  Court  of 
Tennessee  have  overthrown  a  statute "  making  the  refusal  of  em- 
ployers to  cash  any  check  or  scrip  issued  by  them,  that  may  bepre- 

1  Eamsey  v.  People,  142  111.  380;  *  Ex  parte  Kuback,  85  Cal.  274; 

«.  c.  32  N.  B.  Eep.  364,  g.   c.  20  Am.  St.  Eep.  226;  24  Pac. 

'  Braceville  Coal  Co.  v.  People,  147  Eep.  737. 

111.  66 ;  s.  c.  37  Am.  St.  Rep.  206 ;  35  '  Com.  v.  Perry,  155  Mass.  117 ;  «.  c. 

N.  E.  Eep.  62.  31  Am.  St.  Eep.  533;  28  N.  E.  Eep. 

=  State    V.  Brown    &c.   Man.   Co.  1126. 

(R.  I.),  25  Atl.  Eep.  246;  17  L.  E.  A.  «  Tenn.  Acts  of  1887,  oh.  209. 
856. 
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sented  for  redemption  within  thirty  days  of  its  issue,  a  misdemeanor 
punishable  by  fine,  the  nonpayment  of  which  would  result  in  im- 
prisonment. The  court  proceed  on  the  ground  that  the  statute  is 
unconstitutional  as  authorizing  an  imprisonment  for  debt}  The  Su- 
preme Court  of  West  Virginia  have,  in  like  manner,  overthrown  a 
statute,*  making  it  a  misdemeanor  for  persons  or  corporations, 
engaged  in  mining  and  manufacturing,  to  issue,  for  the  payment  of 
labor,  any  order  or  other  paper  whatsoever,  unless  the  same  purports 
to  be  redeemable  in  lawful  money  of  the  United  States,  and  bears 
interest,  and  is  made  payable  to  the  employe  or  bearer,  and  redeem- 
able within  thirty  days  from  the  date  of  its  issue.  The  court  pro- 
ceed on  the  ground  that  the  statute  infringes  the  liberty  of  contract, 
and  is  also  class  legislation,  within  the  prohibition  of  the  constitu-« 
tion  of  West  Virginia.'  The  same  court  subsequently  sustained,  by 
an  equally  divided  court,  the  constitutionality  of  the  statute  last 
named,  and  also  that  of  another  statute  known  as  the  "  Screening 
Act,"  requiring  all  persons  or  corporations  engaged  in  mining  and 
selling  coal  by  weight,  employing  ten  or  more  men,  to  keep  scales, 
and  to  have  the  coal  weighed  before  being  screened,  and  to  pay  for 
the  same  according  to  the  amount  thus  ascertained.*  So,  the  Su- 
preme Court  of  Nebraska  have  held  that  a  statute  which  provides, 
in  efiect,  that  eight  hours  shall  constitute  a  day's  work  for  all  classes 
of  mechanics,  servants,  and  laborers,  excepting  those  engaged  in 
farming  or  domestic  labor,  and  that  for  working  an  employe  more 
than  eight  hours  the  employer  shall  pay  extra  compensation,  in- 
creasing in  a  geometrical  progression,  for  the  excess  over  eight  hours, 
—  the  rate  of  payment  for  the  eighth  hour  being  taken  as  the  basis 
upon  which  to  reckon  such  progression, — is  unconstitutional;  (1) 
because  the  exclusion  of  farm  and  domestic  laborers  puts  it  on  the 
footing  of  special  legislation,  and  (2)  because  it  invades  the  consti- 
tutional right  of  parties  to  make  contracts."    The  Supreme  Court 


'  State  V.  Paint  Rock  Coal  &c.  Co.,  17  L.  E.  A.  385.    Each  of  the  four 

92  Tenn.  81 ;  s.  c.  36  Am.  St.  Bep.  68 ;  judges  wrote  elaborate  opinions. 
20  S.  W.  Rep.  499.  "  Low  v.  Bees  Printing  Co.,  41  Neb, 

»  W.  Va.  Act  1887,  oh.  63.  127 ;  s.  c.  59  N.  W.  Rep.  362.     So  far 

'  State  V.  Goodwill,  33  W.  Va.  179 ;  as  the  decision  overthrows  the  statute 

8.  c.  25  Am.  St.  Rep.  863 ;  10  S.  E.  on  the  ground  of  its  being  obnoxious 

Rep.  285;  6  L.  R.  A.  621.  to  the  constitutional  provision  against 

'  State  V.  Peel  Splint  Coal  Co.,  36  special  legislation,  it  is  believed  to  be 

W.  Va.  802 ;  «.  c.  15  S.  E.  Rep.  1000 ;  untenable.    It  is  simply  an  exercise 
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of  Missouri  have  overthrown  a  most  salutary  statute/  providing  that 
it  shall  not  be  lawful  for  any  corporation,  person,  or  firm,  engaged 
in  manufacturing  or  mining,  to  issue,  for  the  payment  of  wages,  any 
order,  check,  or  other  token  of  indebtedness,  payable  otherwise  than 
in  lawful  money,  unless  the  same  is  negotiable  and  redeemable  at 
its  face  value  in  cash,  or  in  goods  at  the  option  of  the  holder,  at  the 
store  or  other  place  of  business  of  the  corporation  or  firm.  This 
statute,  designed  to  suppress  a  well-known  class  of  frauds  commit- 
ted by  mining  and  manufacturing  corporations  upon  their  igno- 
rant and  helpless  employes,  was  declared  unconstitutional,  on  the 
ground  of  its  being  a  special  law,  not  applicable  to  all  persons  and 
corporations  employing  labor.* 

§  5495.  Decisions  Affirming  Sncb  Statutes.  —  On  the  other 
hand,  a  statute  prohibiting  contracts  whereby  employes  agree 
in  advance  to  accept  payment  in  anything  else  than  money 
for  services  rendered  by  them,  has  been  sustained  as  a  reason- 
able exercise  of  the  police  power.'  A  statute  of  Maryland 
providing  that  every  corporation  engaged  in  mining  or  man- 
ufacturing, or  operating  a  railroad  in  Allegheny  County,  and 
employing  ten  hands  or  more,  should  pay  its  employes  the 
full  amount  of  their  wages  in  legal  tender  of  the  United  States, 
and  that  any  contract  by  or  on  behalf  of  such  corporation  for 
the  payment  of  the  whole  or  of  any  part  of  such  wages  in  any 
other  manner,  should  be  illegal  and  void,  and  that  every  such 
employe  should  be  entitled  to  receive  from  any  such  corporation 
the  whole,  or  so  much  of  the  wages  earned  by  him  as  should 
not  have  been  actually  paid  him  in  legal  tender  money  of  the 
United  States,  without  set-off  or  deduction  of  his  demand  in 
respect  of  any  account  or  claim  whatever,  and  making  it  an 
indictable  offense  to  make  contracts  forbidden  by  the  statute, — 

of  the  legislative  providence  with  re-  court,  reported  in  20  S.  W.  Eep.  332, 

gard  to  certain  classes  of  laborers,  and  commented  upon  in  27  Am.  Law 

excluding  other  classes  in  respect  of  Kev.   141.    Mr.  Justice  Barclay  dis- 

whom  that  providence  is  not  required,  sented,  in  an  elaborate  opinion,  up- 

^  Eev.  Stat.  Mo.  1889,  §  7058.  holding  the  conclusion  of  the  first 

'  State  V.  Loomis,  115  Mo.  307 ;  s.  c.  division. 
22  S.  W.  Eep.  350;  reversing  the  de-  '  Hancock  v.  Yaden,  121  Ind.  366; 

cisiou  of  the  first  division  of  the  same  g.  c.  16  Am.  St.  Eep.  396. 
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was  sustained,  but  chiefly  on  the  ground  that  the  legislature 
had  reserved  the  right  to  alter  or  amend  the  charter  of  the 
corporation  resisting  it,  and  could,  in  the  exercise  of  that 
power,  impose  such  a  restriction  upon  it.* 

§  5496.  Whether  the  Legislature  can  Exercise  This  Power 
under  a  Keserved  Power  of  Altering  and  Amending  Char- 
ters.—  A  final  question,  and  one  which  has  been  overlooked 
by  most  of  the  courts  which  have  considered  this  subject,  is 
whether  the  legislature  of  the  State  which  has  created  the 
corporation  can,  under  a  power  reserved  in  any  of  the  modes 
heretofore  described,^  of  altering  or  amending  corporate  char- 
ters, exercise  the  power  of  abridging  the  freedom  of  contract 
of  the  corporation  in  the  particulars  under  consideration. 
Where  this  reservation  is  in  terms  plenary,  it  is  believed  that, 
on  grounds  of  the  most  inexorable  logic,  there  can  be  but  one 
answer  to  this  question,  and  that  is  that  the  legislature  pos- 
sesses full  power  to  restrain  the  right  of  contract  which  it  has 
conferred  upon  the  corporation,  to  any  extent  which  it  may 
deem  consistent  with  the  public  good.  The  propositions  are 
these:  1.  The  corporation,  as  an  artificial  being,  possesses  no 
power  whatever,  to  make  and  take  contracts,  except  in  so  far 
as  it  has  been  endowed  with  such  power  by  the  State.  2. 
Under  an  unqualified  reservation  of  the  power  to  alter  or 
amend  its  charter,  the  State  can  curtail  this  power  to  contract, 
or  any  other  power  which  it  has  conferred  upon  the  corpora- 
tion, to  any  extent  which  it  may  see  fit.  This  is  a  proposition 
which  no  judicial  casuistry  can  elude.  3.  If  the  corporaljon 
finds  the  curtailment  too  onerous,  it  has  the  right  to  dissolve 
and  wind  up  its  affairs,  and  its  stockholders  can  then  possibly 
resume  the  same  business  as  individuals  or  partners.  In  the 
face  of  these  undoubted  propositions,  it  is  idle  to  talk  about 
taking  away  rights  without  due  process  of  law.  The  right 
which  is  taken  away  is  a  mere  legislative  bounty,  and  in 
making  the  grant  the  legislature  has  reserved  the  power  to 
take  it  away.  It  irresistibly  follows  that  any  judicial  casuistry 
which  thrusts  its  meddlesome  nose  into  the  matter,  enlarges 

1  Shaffer  v.  Union  Min.  Co.,  55  Md.  74.        ^  Ante,  §§  89,  90,  91,  92, 347,  5408. 
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the  grant  which  the  legislature  has  made,  by  repealing  the 
condition  upon  which  it  has  been  made,  and  thereby  involves 
an  exercise  on  the  part  of  the  courts  of  legislative  power.  In, 
other  words,  whenever  the  State  has  reserved  the  power  to 
curtail  the  grant  at  pleasure,  and  the  grantees  have  accepted 
the  grant  upon  that  condition,  the  courts  cannot  say  that  the 
reservation  shall  not  be  exercised.  They  can,  however,  say, 
as  already  shown,'  that  the  grantees  shall  not  be  bound  to 
submit  to  the  reservation,  in  other  words,  that  they  shall  not 
be  bound  to  continue  a  corporation  under  the  onerous  restric- 
tions imposed.  We  find  that  some  of  the  courts  have  substan- 
tially taken  the  view  here  stated.  The  Supreme  Court  of 
Rhode  Island,  for  example,  have  found,  in  a  statute  obliging 
corporations  to  pay  their  employes  weekly,  a  proper  exercise 
of  a  reservation,  contained  in  a  charter,  of  the  power  on  the 
part  of  the  legislature  to  amend  or  repeal  it  at  will.''  So,  in 
Maryland,  a  statute  providing  that  every  corporation  engaged 
in  mining,  manufacturing,  or  operating  a  railroad  in  a  par- 
ticular county,  employing  ten  or  more  hands,  should  pay  its 
employes  the  full  amount  of  their  wages  in  money,  without 
set-off  or  deduction,  was  treated,  as  to  the  corporation  contest- 
ing its  validity,  as  an  authorized  amendment  of  its  charter, 
under  such  a  reservation  of  power.'  On  the  other  hand,  the 
Supreme  Court  of  Illinois  have  held  that  a  general  statute 
obliging  certain  specified  corporations,  including  municipal 
corporations,  to  pay  their  employis  weekly,  could  not  be  sup- 
ported under  such  a  reservation  of  legislative  power;  since  the 
constitutional  provision,  requiring  amendments  of  charters  to 
be  made  by  general  laws  only,  was  applicable  alike  to  all  ex- 
isting corporations  under  the  same  condition;  whereas,  in  the 
view  of  the  court,  —  which  seems  plainly  untenable  —  the  act 
under  consideration  was  special,  since  it  applied  to  certain 
enumerated  corporations  only.* 

>  Ante,  §§  52,  71, 

'  State   V.  Brown    &c.  Man.  Co.  *  Braceville  Coal  Co.  v.  People,  147 

(E.  I.),  25  Atl.  Rep.  246.  111.  66;  «.  c,  37  Am.  St.  Eep.  206;  35 

'  Shaffer  v.  Union  Min.  Co.,  55  Md.  N.  E.  Eep.  62.  Compare  ante,  §  592, 
74.  et  seq. 
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§  5497.  Laborers*  Lien  Laws.  —  A  statute  securing  the 
■wages  of  laborers  employed  by  contractors  under  railway  cor- 
porations, by  giving  them  a  lien  upon  the  railway  for  their 
services,  is  not  unconstitutional,  provided  it  operates  prospect- 
ively.^ 

§  6498.  Regulations  of  Corporations  Using:  Agencies  Pro- 
tected by  United  States  Patents. — The  mere  fact  that  a  cor- 
poration conducts  its  business  through  inventions  protected 
by  patents  granted  by  the  United  States,  does  not,  where  its  em- 
ployment is  "  affected  with  a  public  interest,"  exonerate  it 
from  control,  by  State  legislation,  if  the  public  welfare  de- 
mands it.  Thus  a  telephone  company,  using  instruments  for 
the  transmission  of  the  sound  of  the  human  voice,  which  are 
thus  protected  by  United  States  patents,  have  been  frequently 
held  subject  to  State  regulations.*  The  distinction  has  been 
thus  stated:  "  The  right  to  enjoy  a  new  and  useful  invention 
may  be  secured  to  the  inventor  and  protected  by  national 
authority  against  all  interference.  But  the  use  of  tangible 
property,  which  comes  into  existence  by  the  application  of 
the  discovery,  is  not  beyond  the  control  of  State  legislation, 
simply  because  the  patentee  acquires  a  monopoly  in  his  dis- 
covery. 'The  sole  operation  of  the  statute  is  to  enable  him  to 
prevent  others  from  using  the  products  of  his  labors  without 
his  consent  but  his  own  right  of  using  is  not  enlarged  or 
affected.'  The  property  of  an  inventor  in  a  patented  machine, 
like  all  other  property,  remains  subject  to  the  paramount 
claims  of  society,  and  the  manner  of  its  use  may  be  controlled 
and  regulated  by  State  laws,  when  the  public  welfare  requires 
it.'"' 

'  Grannahan  v.  Hannibal  &c.  E.  Rep.  1071;  6  Rail.  &  Corp.  L.  ,T.  147; 

Co.,  80  Mo.  546.  5  L.  E.  A.  161 ;  40  Alb.  L.  J.  186. 

'  State  V.  Bell  Telephone  Co.,  36  »  Mcllvaine,  C.  J.,  in  State  v.  Bell 

Ohio  St.  296;  «.  c.  38  Am.  Rep.  583;  Telephone  Co.,  supra;  citing  Jordan 

Chesapeake  &c.  Tel.  Co.  v.  Baltimore  v.    Overseers,  4  Ohio,  294 ;  Patterson 

<&c.  Tel.  Co.,  66  Md.  399;  Commercial  v.  Kentucky,  97  U.  8.  501.     So  held 

Union   Tel.   Co.    v.   New    England  in  Hockett  «.  State,  105  Ind.  250;  a.  c. 

Telephone     &c.     Co.,    61    Vt.    241;  65  Am.  Rep.  201. 
«.   c.  15  Am.  St.  Rep.  893;   17  Atl. 
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§  5499.  Sequlring  Electric  'Wires  to  be  put  Underground. 

A  statute  which  requires  corporations,  owning  telegraph, 
telephone,  electric,  or  other  wires  or  cables,  to  remove  them 
from  the  surface  of  the  streets  of  cities  having  a  population 
of  500,000  or  over,  and  to  place  them  under  the  ground,  and, 
in  the  event  of  their  not  doing  so,  empowering  the  city  to 
make  such  removal  at  their  expense;  which  further  provides 
that  three  commissioners  shall  be  appointed  to  enforce  the 
provisions  of  the  statute  by  causing  the  removal  of  wires  and 
cables;  which  imposes  on  the  companies  the  duty  of  filing 
with  such  commissioners  maps,  showing  the  streets  or  high- 
ways which  the  companies  desire  to  use,  and  the  general  loca- 
tion, dimensions,  and  course  of  the  underground  conduits 
desired  to  be  constructed;  and  which  forbids  the  construction 
of  such  conduits  unless  the  plan  of  construction  is  approved 
by  such  commissioners, —  is  not,  in  the  view  of  the  Court 
of  Appeals  of  New  York,  unconstitutional.  The  court  hold 
that  such  a  statute  does  not  impair  existing  franchises,  but 
merely  regulates  the  mode  of  their  enjoyment,  to  the  end 
that  due  regard  may  be  had  to  the  rights  of  others,  and  in 
such  a  way  that  the  wires  and  cables  shall  cease  to  be  a  public 
nuisance,  and  be  enjoyed  in  such  a  manner  as  to  produce  as 
little  inconvenience  and  danger  to  the  pubKc  as  possible.* 
The  same  statute  was  challenged  in  the  Circuit  Court  of  the 
United  States  before  Mr.  Circuit  Judge  Wallace,  and  he  held 
that  the  subject  was  sufl&ciently  doubtful  to  warrant  him  in 
refusing  an  injunction  until  the  question  should  be  settled  by 
the  Supreme  Court  of  the  United  States.^ 

§  5500.  State  Kegulation  of  Rail'ways  by  Commissions. — 

That  it  is   competent   for  the  States,   within   constitutional 

'  People  V.  Squire,  107  X.  Y.  593;  terian  Chrfrch  v.  New  York,  5  Cow. 

».c.  1  Am.  St.  Eep.  893;   14  N.  E.  (N.  Y.)  538:    People    v.  Morria,  IS 

Bep.  820;  the  court  citing,  as  to  the  Wend.  (N.  Y.)  325. 
nature  of  police  power :  Com.  v.  Al-  '  Western  Union  Tel  Go.  v.  New 

ger,  7  Gush.  (Mass.)  53,  84;  Thorpe  York,  38  Fed.  Rep.  552;  «.  c.  5  Rail. 

V.  Rutland  &c.  B.  Co.,  27  Vt.  140, 149 ;  &  Corp.  L.  J.  382.    See  comments  on 

g.  c.  62  Am.  Dec.  625;  Brick  Presby-  this  case,  23  Am.  Law  Rev.  431. 
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limits,  to  regulate  the  business  of  railway  transportation 
within  the  State,  by  means  of  commissions  created  for  that 
purpose,  is  unquestioned;  and  such  commissions  exist,  it  is 
believed,  in  nearly,  if  not  all,  the  States;  and,  in  so  far  as 
such  railroads  are  engaged  in  interstate  commerce,  they  are 
subject  to  the  regulation  of  Congress,  under  the  power  con- 
ferred on  that  body  by  the  Federal  constitution,  of  regulating 
commerce  between  the  States;  and  the  Congress  has  created 
an  Interstate  Commerce  Commission  for  the  purpose  of  mak- 
ing, or  at  least  advising,  such  regulations,  within  the  pre- 
scribed limits  which  cannot  be  entered  into  within  the  scope 
of  this  work.  On  the  other  hand.  State  statutes  establishing 
such  commissions  have  undoubtedly,  in  some  cases,  tran- 
scended the  limits  of  legislative  power.*  It  has  been  held 
that  where  there  is  a  reservation  of  power  to  inquire  into  the 
management  of  railroad  companies  and  "to  correct  and  pre- 
vent all  abuses  of  the  same,"  the  legislature  may  appoint  a 
commission  to  make  such  inquiry,  and  may  authorize  them  to 
enforce  the  regulations  which  they  may  establish,  through 
the  courts.^  But  clearly  the  legislature  can  do  this,  in  the 
exercise  of  the  police  power,  without  any  such  reservation.' 
The  present  doctrine  of  the  Supreme  Court  of  the  United 
States  seems  to  be  that  it  is  competent  for  a  State,  either  by 
direct  legislative  action,^  or  by  means  of  a  commission,*  to  fix 

'  See,  for  instance,  Louisville  &c.  upon  the  exclusive  power  conferred 

E.   Co.  V,  Eailroad  Commission,  19  upon  Congress  by  the  Federal  consti- 

Fed.  Eep.   679,   where  a  statute  of  tution  of   regulating  commerce    be- 

Tennessee,  establishing  such  a  com-  tween  the  States, 

mission,  was  held  unconstitutional  in  »  Eailroad  Comm'rs  v.  Portland  &c. 

the  Circuit  Court  of  the  United  States,  R.  Co.,  63  Me.  269 ;  s.  c.  18  Am.  Eep. 

by  Baxter,  Hammond,  and  Key,  JJ.,  208. 

on  a  number  of  enumerated  grounds,  »  Compare  post,  §  6540. 
among  which  were  that  its  penal  pro-  '  Peik  v.  Chicago  &c.  E.   Co.,  94 
visions  were  too  vague  and  uncertain ;  U.  S.  164 ;  Chicago  &c.  E.  Co.  v.  Iowa, 
that  it  prescribed  no  standard  of  com-  94  u.  S.  155;  Dow  v.  Beidelman,  125 
pensation  to  the  railroad  companies,  U.  S.  680 ;  Chicago  &c.  E.  Co.  v.  Well- 
but  left  it  to  the  loose  discretion  of  man,  143  TJ.  S.  339. 
juries;  that  it  was  invalid,  under  the  "  Bailroad  Commission  Cases,  116 
constitution  of  Tennessee,  as  making  -[j.  S.  307 ;  Eeagan  v.  Farmers'   &c. 
unjust  discriminations  among  railroad  Qo.   154  U.  S.  362. 
corporations;  and  that  it    impinged 
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the  maximum  limit  of  railway  charges  in  respect  of  com- 
merce wholly  within  the  State, — but  subject  to  the  limitation 
that  if  such  "charges  are  found,  upon  a  judicial  inquiry  in  a 
court  of  the  United  States,  to  be  unreasonable  in  the  sense 
of  being  confiscatory,  they  will  be  sel  aside  as  being  within 
the  inhibition  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  against  depriving  persons  of  their 
property  without  due  process  of  law,  and  denying  to  them 
the  equal  protection  of  the  laws.^ 

§  5501.  Compelling'  Kailroad  Companies  to  Maintain 
Stations  at  Particular  Places.  —  It  is  within  the  police  power 
of  the  legislature  to  compel  railroad  companies  to  maintain 
stations  at  designated  places  for  the  accommodation  of  the  trav- 
eling public.  This  can  hardly  be  doubted  when  it  is  considered 
that  such  companies  are  under  a  general  and  implied  public 
duty  to  maintain  such  stations  where  necessary  for  the  public 
accommodation,  which  duty  may  be  compelled  by  the  judicial 
courts  by  mandamus,  —  the  courts,  of  course,  judging  of  the 

^  The  doctrine  of  the  court  has  regarded  as  exploded.  The  decision 
crystallized  in  a  carefully  guarded  was  strangely  untenable.  The  judg- 
opinion  by  Mr.  Justice  Brewer,  in  ment  of  the  Supreme  Court  of  Minne- 
Beagan  v.  Farmers'  &c.  Co.,  154  U.  S.  seta  was  reversed  in  a  case  where  it 
362,  where  an  injunction,  decreed  by  appeared  that  there  had  been  ample 
a  Circuit  Court  of  the  United  States  notice  and  full  inquiry  before  the 
against  the  Texas  Railway  Commis-  railway  commission,  merely  because 
sion,  restraining  them  from  fixing  any  there  had  not  been  a  new  inquiry  in 
rates  in  respect  of  certain  railways,  that  court.  The  last  decision  in  Eea- 
under  their  governing  statute,  was  set  gan  i/.  Farmers'  &c.  Co.,  supra,  does 
aside,  but  where  the  injunction  was  no*  restrain  the  Texas  Commission 
nevertheless  affirmed  in  respect  of  from  fixing  rates,  but  merely  lays 
the  rates  which  the  commission  had  down  the  doctrine  that  the  rates  fixed 
actually  fixed,  on  the  ground  that  ^Y  i*  'wiH  be  subject  to  judicial  re- 
they  were,  on  the  admitted  facts,  con-  examination,  and  that  while  the  judi- 
fiscatory.  So  much  of  the  doctrine  of  cial  courts  cannot  undertake  to  fix 
Chicago  &c.  R.  Co.  ■;;.  Minnesota,  134  rates,  yet  the  rates  fixed  by  the  com- 
TJ.  S.  418,  —  or  indeed  all  the  doctrine  mission,  if  found  to  be  unreason- 
of  that  case,  —  to  the  effect  that  such  able,  will  be  set  aside.  See  post, 
charges  cannot  be  finally  fixed  by  §  5540,  and  generally  the  next  chapter, 
means  of  a  commission,  but  must  be  where  this  subjfect  is  more  fully  con- 
fixed by  action  in  the  ordinary  judi-  sidered. 
cial  courts,  is  ignored,  and  should  be 
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question  of  the  public  necessity.*  In  the  exercise  of  this  power, 
it  has  been  held  that  there  is  a  public  necessity  for  compelling 
a  railroad  company  to  construct  a  depot,  with  the  necessary 
side-tracks,  at  a  town  containing  more  than  fifteen  hundred 
inhabitants,  although  it  has  a  station  at  the  junction  of  that 
and  another  line  one  and  a  half  miles  distant;^  or  where  rail- 
roads cross  or  are  crossed  by  other  railroads;'  and  such  a  rea- 
sonable exercise  of  the  police  power  is  not  an  unconstitutional 
taking  of  private  property  for  public  use  without  just  compensa- 
tion.* But  the  subject  is,  under  the  legislation  of  many  States, 
wisely  left  to  the  decision  of  the  board  of  railroad  commission- 
ers, subject  to  an  appeal  from  them  to  the  judicial  courts.* 

§  5502.  Compelling'  Company  to  Maintain  Flag-stations 
and  Stop  Trains  Thereat.  —  A  statute  requiring  a  railway  cor- 
poration whose  charter  is  subject  to  amendment,  alteration,  or 
repeal,  at  the  pleasure  of  the  legislature,  to  establish  a  flag- 
station  at  a  certain  point  on  its  line,  and  to  erect  there  a 
station-house  at  which  at  least  two  trains  each  way  shall  stop 
each  day,  is  not  in  violation  of  the  constitution  of  the  United 
States,  as  impairing  the  obligations  of  a  contract,  but  is  a 
valid  exercise  of  the  police  power." 

§  5503.  Compelling  Railway  Passenger  Trains  to  Stop  at 
a  Given  Time  at  Every  Station.  —  A  statute  of  Texas ^  requir- 
ing every  railway  passenger  train  to  stop  five  minutes  at  each 
way-station,  under  a  penalty  imposed  upon  the  conductors  of 

^  State  V.  Eepublican  Valley  R.  road  commissioners  before  applying  to 

Co.,  17  Neb.  647;  8.  c.  52  Am.  Eep.  the  judicial  courts,  see  State  v.  Chi- 

424 ;  g.  c.  on  rehearing,  18  Neb.  512.  cago  &c.  E.   Co.,  19  Neb.  476.     Cir- 

'  State  V.  Eepublican   Valley  E.'  cumstances  under  which  the  judicial 

Co.,  18  Neb.  612.  courts  will  not  review  the  propriety 

'  State  V.  Wabash  &c.  E.  Co.,  83  of  an  abandonment  and  relocation  of 

Mo.  144 ;  State  v.  Kansas  City  &c.  E.  a  railway  station  after  the  decision 

Co.,  32  Fed.  Eep.  722.  of  the  town  authorities  and  the  rail- 

'  State  V.  Wabash  &c.  E.  Co.,  83  way  commissioners:  Attorney-Gen- 
Mo.  144.  eral  v.  Eastern  E.  Co.,  137  Mass.  45. 

'  That  one  desiring  an  addition  to  *  Com.  v.  Eastern E.  Co.,  103  Mass. 

or  change  of  a  railway  station-house  254_;  s.  c.  4  Am.  Eep.  555. 
must,  in  Nebraska,  apply  to  the  rail-  '  2  Paschal  Tex.  Dig.,  art.  6532. 
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such  trains,  has  been  held  to  be  within  the  police  power  of 
the  legislature,  and  not  unconstitutional.^  But  the  decision 
is  believed  to  be  unsound,  whether  as  applied  to  interstate 
railroads  or  to  local  trains,  and  especially  as  to  the  former. 
Suppose  that  every  State  between  New  York  and  San  Fran- 
cisco had  such  a  statute,  and  that  a  solid  train  of  sleeping-cars 
should  start  from  New  York  to  make  the  transit  to  San  Fran- 
cisco: how  long  would  it  take  it  to  make  the  transit  if  it  were 
obliged  to  stop  five  minutes  at  every  way-station,  although  no 
business  might  require  it  to  stop?  It  is  believed  that  the 
States  have  no  power  to  impede  interstate*  railway  traffic  by 
such  regulations.  It  is  further  believed  that  no  power  exists, 
even  in  respect  of  domestic  traffic,  to  impose  on  a  railway  com- 
pany the  obligation  of  stopping  every  passenger  train  for  the 
space  of  five  minutes  at  every  station,  irrespective  of  the  ques- 
tion whether  the  public  demands  require  it  so  to  stop.  It  is 
easy  to  see  that,  on  ordinary  railway  lines,  the  time  consumed 
in  such  stops  would  exceed  the  time  consumed  in  making 
transits  between  the  stations.  Such  a  statute  tends  to  abolish 
the  benefits  of  railway  service,  and  to  turn  every  passenger 
railway  into  the  ancient  stage-coach,  reviving  the  legend  of 
Sleepy  Hollow. 

§  5504.  Compelling^  Railway  Companies  to  Fence  their 
Tracks.  —  Statutes  compelling  railroad  companies,  under  penal- 
ties, to  fence  their  tracks  and  maintain  cattle  guards  to  prevent 
cattle  from  straying  from  the  highways  upon  their  rights  of 
way,  and  making  them  liable  for  damages  without  proof  of 
negligence,  where  cattle  are  killed  at  places  where  they  have 
not  complied  with  this  duty,  are  universally  upheld,  as  valid 
exercises  of  the   police   power.^     Thus,  although  a  railway 

'  Davidson  v.  State,  4  Tex.  App.  E.  Co.,  27  Oonn.  479 ;  Jones  v.  Galena 

545.  &c.    E.    Co.,    16   Iowa,  6;    Sawyer 

'  Ante,  ^  5453;  Missouri  Pac.  E,  v.  Vermont  &c.  E.   Co.,  105  Mass. 

Co.  V.  Humes,  115  TJ.  S.  512;  Blair  v.  196;  Pennsylvania  E.  Co.  v.  Eiblet, 

Milwaukee  &c.  E.  Co.,  20  Wis.  254;  66  Pa.  St.  164;  g.  c.  5  Am.  Eep.  360; 

Smith  V.  Eastern  Eailroad,  35  N.  H.  Toledo  &c.  E.  Co.  v.  Jacksonville,  67 

356 ;  Horn  v.  Atlantic  &c.  E.  Co.,  35  111.  37 ;  «.  c.  16  Am.  Eep.  611 ;  Madi- 

N.  H.  169;  Bulkley  v.  New  York  &c,  son  &c.  E.  Co.  v.  Whiteneck,  8  Ind. 
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company  is  not  compelled  by  its  charter  to  make  or  repair 
fences  along  its  track,  yet  an  act  of  the  legislature  imposing 
upon  it  the  duty  to  repair  fences  along  its  line  which  have 
been  "destroyed  by  fire  caused  by  the  running  of  trains  or 
by  the  employes  of  the  road,"  is  a  valid  exercise  of  the  police 
power  of  the  State.* 

§  5505.  Compelling^  Railway  Companies  to  Establish  or 
Change  Hig-hway  Crossings.  —  The  police  power  of  a  State, 
exercised  through  its  legislature,  or  through  a  commission  es- 
tablished by  the  legislature,  extends  to  compelling  a  previously 
chartered  railroad  company  to  submit  to  the  expense  of  build- 
ing and  maintaining  so  much  of  a  town-way  or  highway  as  is 
within  the  limits  of  the  railroad,  where  such  way  crosses  its 
track  at  grade;*  and  to  compelling  such  companies  to  remove 
grade  crossings  of  public  highways  at  their  own  expense.^  The 
legislature  may  compel  a  railroad  company  to  construct  a  bridge 
at  the  point  of  intersection  of  a  railroad  and  a  turnpike,  so  as 
to  carry  the  turnpike  over  the  railroad  in  a  manner  particu- 


217;  Nelson  ti.  Vermont  &c.  E.  Co., 
26  Vt.  717;  i.  c.  62  Am.  Dec.  614; 
Norris  v.  Androscoggin  R.  Co.,  39 
Me.  273;  s.  c.  63  Am.  Dec.  621;  Chi- 
cago &c.  R.  Co.  V.  Haggerty,  67  111. 
113 ;  Chicago  &c.  R.  Co.  v.  Reidy,  66 
111.  43 ;  Galena  &c.  R.  Co.  v.  Craw- 
ford, 25  111.  529;  Ohio  &c.  R.  Co.  v. 
Shanafelt,  25  111.  140;  New  Albany 
&c.  R.  Co.  V.  Tilton,  12  Ind.  3;  s.  c. 
74  Am.  Dec.  195;  Wilder  v.  Maine 
Central  R.  Co.,  65  Me.  332;  s.  c.  20 
Am.  Rep.  698;  Indianapolis  &c.  R. 
Co.  V.  Townsend,  10  Ind.  38;  Kansas 
Pacific  R.  Co.  V.  Mower,  16  Kan.  573; 
Gorman  v.  Pacific  Railroad,  26  Mo. 
441 ;  s.  c.  72  Am.  Dec.  220 ;  Thorpe  v. 
Rutland  &c.  R.  Co.,  27  Vt.  140;  «.  c. 
62  Am.  Dec.  625.  Such  a  statute  is 
valid,  although  it  excludes  the 
defense  of  contributory  negligence: 
Quackenbush  v.  Wisconsin  &c.  R.  Co., 
62  Wis.  411 ;  «.  c.  71  Wis.  472.  And 
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although  it  subjects  the  railroad  com- 
pany to  double  damages:  Humes  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  221; 
».  c.  52  Am.  Rep.  369;  Meyers  v. 
Union  Trust  Co.,  82  Mo.  237.  For 
other  constitutional  objections  to  such 
a  law,  held  untenable,  see  Barnett  v. 
Atlantic  &c.  R.  Co.,  68  Mo.  56;  «.  c. 
30  Am.  Rep.  773.  And  to  attorneys' 
fees,  in  addition  to  damages:  Peoria 
&c.  R.  Co.  V.  Duggan,  109  111.  537; 
».  c.  50  Am.  Rep.  619.  Exercise  of 
power  to  compel  railway  companies 
to  fence,  where  there  is  a  reserved 
power  to  alter  or  amend  charter: 
Suydam  v.  Moore,  8  Barb.  (N.  Y.) 
358. 

'  Pennsylvania  R.  Co.  v.  Riblet,  66 
Pa.  St.  164 ;  s.  c.  5  Am.  Rep.  360. 

'  Boston  &c.  R.  Co.  v.  County  Com- 
missioners, 79  Me.  386. 

'  New  York  &o.  R.  Co.  v.  Bristol, 
151  U.  S.  556. 
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larly  specified/  and  it  may  do  this,  although  it  does  not  pos- 
sess a  reserved  power  to  alter  or  modify  the  charter  of  the  railroad 
company,  —  in  other  words,  it  may  do  it  in  the  mere  exercise 
of  its  police  power.*  It  may  also  prescribe  the  manner  in 
which  railroads  shall'  cross  each  other,  so  as  to  compel  the 
companies  to  adopt  conditions  compatible  with  the  public 
safety.'  And  where  there  is  a  reserved  power  in  the  legislature 
to  alter,  amend,  or  repeal  existing  charters,  it  may  do  this,  al- 
though it  may  involve  expensive  changes,  such  as  the  erection 
of  a  bridge  of  specified  dimensions  and  materials,  and  the 
construction  of  a  connecting  track;  and  it  may  even  direct 
how  the  work  shall  be  superintended,  and  how  the  expenses 
shall  be  apportioned  among  the  different  companies.*  Under 
such  a  reserved  power,  it  may,  for  instance,  pass  an  act  au- 
thorizing the  county  commissioners,  upon  application  of  the 
selectmen,  to  alter  or  lower  ordinary  highways,  so  as  to  pre- 
vent crossings  at  the  same  grade  with  railways,  and  to  require 
the  railway  companies  to  pay  the  expense.' 

§  5506.  Making'  Railway  Companies  Liable  for  Fires.  — A 

statute  of  Iowa  enacting,  "  that  any  corporation  operating  a 
railway  shall  be  liable  for  all  damages  by  fire  that  is  set  out 
or  caused  by  the  operating  of  any  such  railway,  and  such 
damages  may  be  recovered  by  the  party  damaged  in  the  same 
manner  as  set  forth  in  this  section  in  regard  to  stock,  except 
as  to  double  damages,"  —  has  been  held  not  unconstitutional 
in  its  application  to  corporations  already  existent.  The  court 
upheld  it  on  the  ground  that  it  is  a  police  regulation,  within' 

1  People  V.  Boston  &c.  R.  Co.,  70  Me.  560;  s.  c.  49  Me.  156;  Portland 

N.  Y.  569.  &c.  E.  Oo.  v.  Boston  &c.  R.'Co.,  65  Me. 

»  Inhabitants  v.  New  York  &c.  E.  122 ;  New  York  &c.  E.  Oo.  v.  Bristol, 

Co.,  45  N.  J.  Eq.  436;   «.  c.  18  Atl.  151  U.  S.  556. 
Eep.  242.  '  Eoxbdry  I).  Boston  &c.  E.  Co.,  6 

»  Lake  Shore  &c.  E.  Co.  v.  Oincin-  Cush.  (Mass.)  424.     Construction  of  a 

nati  &c.  R.  Co.,  30  Ohio  St.  604.  statute    regulating    the    manner    in 

*  Fitchburg  E.  Co.  v.  Grand  June-  which  railroad  tracks  shall  pass  over 

tion  &c.  Co.,  4  Allen  (Mass.),  198,  205.  streets,  with  reference  to  the  power 

See,  further,  as  to  the  extent  of  this  of  the  railroad  commissioners:  Wor- 

power,  Suffield  v.  New  Haven  &c.  Co.,  cester  v.  Railroad  Comm'rs,  113  Mass. 

53  Conn.   367;   Veazie  v.   Mayo,   45  161. 
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the  competency  of  the  legislature,  and  that  its  propriety  is  a 
question  of  legislative,  and  not  of  judicial,  discretion.^ 

§  5507.  Imposing'  Precautions  upon  Railway  Companies 
in  the  Running  of  their  Trains.  —  The  legislature  of  a  State 
may,  without  violating  any  chartered  rights  of  existing  railway 
companies,  impose  upon  them  the  obligation,  under  penalties 
if  necessary,  of  taking  certain  prescribed  precautions  for  the 
safety  of  their  passengers  and  of  the  public,  in  the  running 
of  their  trains.  It  may,  for  instance,  prescribe  a  maximum 
limit  of  speed  at  which  their  trains  may  be  run,  especially 
when  passing  through  populous  cities  and  towns.''  It  may 
require  them  to  ring  bells  at  highway  crossings  to  warn  way- 
farers;' and  a  statute  exempting  such  a  company  from  this 
duty  may,  in  the  exercise  of  the  police  power  of  the  legisla- 
ture, be  repealed,  against  the  will  of  the  company,  so  as  to 
render  it  liable  for  a  breach  of  the  duty.*  But  a  statute 
imposing  a  penalty  for  the  failure  to  discharge  this  duty  is  in 
the  nature  of  an  ex  post  facto  law,  if  made  to  apply  to  actions 
pending  at  the  date  of  its  passage.^  This  power  is  frequently 
exercised  by  municipal  corporations;  but  it  can  be  properly 
exercised  only  where  the  power  to  do  so  has  been  granted  to 
them  by  the  legislature  in  their  charters  or  governing  statutes, 
either  in  express  language  or  by  necessary  implication.^  It  has 
been  held  that  a  statute,  giving  to  the  common  council  of  a  city 
the  power  to  regulate  the  running  of  railroad  cars  within  the 
corporate  limits  of  the  city,  authorizes  the  passage  of  an  ordi- 
nance entirely  prohibiting  the  use  of  steam  as  a  motive  power 
for  propelling  such  cars  through  any  part  of  the  city.'     But 

^  Rodemacher   v.  Milwaukee  &c.  *  Galena  &c.  R.  Co.  v.  Appleby,  28 

R.  Co.,  41  Iowa,  297 ;  s.  c.  20  Am.  Rep.  HI.  283. 
592.  <■  Wilson  v.  Ohio  &c.  R.  Co.,  64  111. 

"  Chicago  &c.  R.  Co.  v.  Haggerty,  542 ;  «.  c.  16  Am.  Rep.  565. 
67  111.  113;  Toledo  &c.  R.  Co.  v.  Dea-  '  State  v.  Miller,  41  La.  An.  53; 

con,  63  111.  91;  Mobile  &c.  Ohio  R.  «.c.  5  South.  Rep.  258;  State «.  Jersey 

Co.  V.  State,  51  Miss.  137.  City,  29  N.  J.  L.  170. 

'  Galena  &c.  R.  Co.  v.  Appleby,  28  '  Buffalo  &c.  R.  Co.  v.  Buffalo,  5 

111.  283 ;  Galena  &c.  R.  Co.  v.  Loomis,  Hill  (N.  Y.),  209. 
13  111.  548;  s.  c.  56  Am.  Dec.  471. 
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it  has  been  held  that  a  general  power  granted  to  the  council 
of  a  city  to  declare  nuisances,  does  not  authorize  them  to  pass 
an  ordinance  prohibiting  the  running  of  railway  trains  upon 
any  track,  street,  or  thoroughfare,  at  a  greater  rate  qf  speed 
than  six  miles  an  hour,  and  prohibiting  the  stopping  of 
trains  or  cars  on  any  railway  track  between  certain  desig- 
nated streets,  without  reference  to  the  question  whether  such 
stopping  obstructs  the  use  of  an  ordinary  city  street  or  not.^ 

§  6508.  ControUing'  Railway  Construction  with  a  View  to 
che  Public  Safety. — The  legislature  may,  in  the  exercise  of 
its  police  power,  control  the  location  and  construction  of  rail- 
ways, so  far  as  is  necessary  to  protect  the  safety  of  the  public. 
It  may,  for  instance,  prohibit  any  railway  company  from  con- 
structing or  maintaining  any  track  or  running  any  engines  or 
cars  on  any  street  or  highway,  so  near  to  any  depot  of  any 
other  railway  as  to  endanger  the  safety  and  convenient  access 
to  and  use  of  such  depot  for  ordinary  depot  purposes;  and 
there  is  no  constitutional  objection  to  such  a  statute.'' 

§  5509.  Compelling'  the  Examination  of  Hallway  !Em- 
ployes  for  Color  Blindness.  —  The  legislature  of  Alabama 
passed  a  statute  providing  that  persons  affected  with  color 
blindness  and  the  loss  of  visual  power,  one  or  both,  should  be 
disqualified  from  serving  on  railway  lines  in  any  position 
which  should  require  the  use  or  discrimination  of  form  or 
color  signals.  Eailroad  employes  serving  in  such  positions 
were  first  required  to  obtain  certificates  of  fitness,  by  passing 
examinations  before  duly  appointed  medical  commissioners, 
whose  duties  were  prescribed  by  the  act,  and  their  violation 
of  it  was  made  a  misdemeanor  punishable  by  fine;  and  loco- 
motive engineers  were  required  to  be  licensed  by  this  examin- 
ing board  and  by  the  Governor  of  the  State.  This  statute  was 
held  not  to  involve  a  deprivation  of  liberty  or  property  with- 
out due  process  of  law,  nor  to  be  repugnant  to  the  power  vested 
in  Congress  to  regulate  commerce  between  the  States,  in  its  appli- 

'  State  V.  Jersey  City,  29  N.  J.  L.  "  Portland  &c.  R.  Co.  v.  Boston  &c. 

170.  E.  Co.,  65  Me.  122. 
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cation  to  so  much  of  an  interstate  railway  as  was  situated 
within  the  State  of  Alabama;  but  it  was  within  the  general 
police  power  of  the  State;^  nor  was  it  invalid  under  the  con- 
stitution of  Alabama  on  the  ground  of  conferring  judicial 
powers  upon  the  examining  board.^  In  so  far  as  the  statute 
made  railroad  companies  liable  for  the  fees  of  the  medical 
examiner,  in  respect  of  their  existing  employes,  he  could  not 
refuse  to  make  the  required  examinations  because  the  com- 
pany might  deny  its  liability  to  pay  the  fees;  neither  could  he 
nor  the  applicant  for  such  an  examination  be  heard  to  ques- 
tion the  constitutionality  of  the  statute.* 

§  5510.  Compelling'  Railroad  Companies  to  Lilght  their 
Tracks.  —  A  railroad  company,  whose  charter  is  subject  to  a 
reserved  power  in  the  legislature  to  alter  or  modify  it,  may  be 
compelled  by  the  legislature,  in  the  exercise  of  its  police  power, 
to  light  such  portion  of  its  tracks  as  is  within  a  city  or  incor- 
porated village.*  The  power  to  require  it  so  to  do  may  be  con- 
ferred by  the  legislature  upon  such  city  or  village,  and  the 
city  or  village  council  may  enforce  the  performance  of  the 
duty  by  an  ordinance,  under  which,  in  case  of  non-compli- 
ance, the  lighting  may  be  done  by  the  city  or  village,  and 
the  expense  of  it  charged  against  the  railroad  company,  and 
enforced  as  a  lien  upon  its  real  estate  within  the  city  or  village.^ 

§  5511.  Prohibiting'  the  Heating  of  Railway  Passenger 
Cars  with  Stoves.  —  In  consequence  of  the  numerous  holo- 
causts which  have  been  the  result  of  heating  railway  passen- 
ger cars  with  stoves  and  the  overturning  or  wrecking  of 
cars  so  heated,  the  legislature  of  New  York  enacted  a  statute^ 
prohibiting  railway  companies  from  heating  their  passenger 

1  Smith  V.  Alabama,  124  U.  S.  465 ;  «.  c.  2  South.  Rep.  638 ;  2  Rail.  & 
Nashville  &c.  R.  Oo.  v.  Alabama,  128  Corp.  L.  J.  74 ;  31  Am.  &  Eng.  Rail. 
U.  S.  96;  affirming  s.  c.  83  Ala.  71;      Cas.  347. 

McDonald  v.  State,  81  Ala.  279 ;  s.  c.  *  Cincinnati  &c.  R.  Co.  v.  Sullivan, 

60  Am.  Rep.  158;  2  South.  Rep.  829;  32  Ohio  St.  152. 

2  Rail.  &  Corp.  L.  J.  108.  '  Ibid. 

2  McDonald «;.  State,  supra.  "Laws     N.    Y.    1887,    eh.     616; 
"■  Baldwin  v.  Kouns,  81  Ala.  272;  amended,  Laws  1888,  ch.  189. 
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cars  by  means  of  stoves  or  furnaces  kept  therein,  or  suspended 
therefrom,  with  certain  exceptions.  It  has  been  held  that  this 
statute  applies  to  a  railroad  incorporated  under  the  laws  of 
another  State  and  lying  partly  within  and  partly  without  the 
State  of  New  York,  in  so  far  as  concerns  its  passengers  travel- 
ing the  section  of  its  road  lying  within  the  State  of  New 
York.'  There  is  no  possible  doubt  of  the  validity  of  such  a 
statute  under  the  police  power  of  the  State,  in  so  far  as  it  ap- 
plies only  to  travel  within  the  State. 

§  5512.  Begulatlon  of  the  Passage  Tictets  of  Common 
Carriers.  —  A.  statute  prohibiting  the  issuing  by  common  car- 
riers of  passage  tickets  containing  conditions  limiting  the 
liability  of  the  carrier,  unless  such  conditions  are  printed  in 
type  at  least  as  large  as  the  kind  known  as  nonpareil;  and  re- 
quiring such  carriers  to  provide  agents  appointed  to  sell  their 
passage  tickets  with  certificates  of  authority  duly  attested  by 
the  corporate  seal;  requiring  the  redemption  of  the  whole  or 
the  unused  portions  of  such  tickets;  prohibiting  the  sale  of 
such  tickets  by  persons  not  having  authority  as  agents  to  sell 
the  same  above  prescribed;  requiring  agents  having  such 
authority  to  keep  the  same  posted  in  a  conspicuous  place, 
etc.,  —  has  been  held  not  an  infringement  of  the  power  of 
Congress  to  regulate  interstate  co'mmerce,  in  its  application  to 
interstate  railways,  nor  unconstitutional  as  impairing  the 
obligation  of  contracts,  but  a  valid  police  regulation.^ 

§  5513.  Imposing^  Penalties  for  Delay  in  Delivering 
Freight.  —  It  is  competent  for  the  legislature  of  a  State,  in 
the  exercise  of  its  police  power,  to  impose  on  railroads  within 
the  State  a  penalty  for  each  day's  delay  in  transporting  goods 
delivered  to  them  for  that  purpose;'  and  exemplary  damages 
for  failing  to  deliver  freight  upon  a  tender  of  charges  due 
thereon.* 

'  People  V.  New  York  &c.  R.  Co.,  '  Brancli  v.  Wilmington   &o.   R. 

5  N.  Y.  Supp.  945.  Co.,  77  N.  O.  347. 

2  Fry  V.  State,  63  Ind.  552;  s.  c.  30  '  Houston  &c.  R.  Co.  v.  Harry,  63 

Am.  Rep.  238.  Tex.  256. 
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§  5514.  Prescribing  the  Quantum  of  Damages  for  Rail- 
way Injuries.  —  A  statute^  making  railroad,  steamboat,  stage 
companies,  etc.,  liable  for  the  death  of  persons  occasioned 
by  the  negligence  of  their  servants,  and  liquidating  the  dam- 
ages to  five  thousand  dollars,  has  been  held  not  subject  to  any- 
constitutional  objection.* 

§  6515.  Compelling'  Kailroad  Companies  to  Submit  Claims 
to  Arbitration.  —  A  statute  which  subjects  the  superintendent 
of  a  railroad  company  to  indictment  if  he  refuses  to  arbitrate 
a  claim  against  the  company,  preferred  by  one  whose  stock 
has  been  killed  by  a  train,  is  unconstitutional? 

§  5516.  State  and  Municipal  Regulation  of  Street  Rail- 
ways. —  A  power  to  regulate  the  operation  of  railways  created 
for  the  conveyance  of  passengers  along  the  streets  of  cities, 
with  the  view  to  promote  the  public  safety,  is,  on  principles 
elsewhere  stated,*  to  be  regarded  as  clearly  within  the  police 
power  of  the  State;  but  the  municipal  corporation  cannot  ex- 
ercise the  power  unless  the  State  has  conferred  upon  it  the 
power  so  to  do  in  its  charter  or  governing  statute,  or  in  the 
charter  or  governing  statute  of  the  particular  railroad  com- 
pany.^ In  every  case  where  a  municipal  regulation  of  the 
business  of  a  street  railroad  is  challenged,  it  is,  therefore, 
necessary  to  consider,  first,  whether  it  is  within  the  constitu- 
tional power  of  the  legislature  of  the  State;  and,  secondly, 
whether  the  legislature  of  the  State  has  granted  the  power  to 
the  municipal  corporation.  Such  regulations  usually  relate 
to  the  maximum  rate  of  fares  allowed  to  be  charged,  to  the  pre- 
cautions required  to  be  taken  for  the  safety  of  passengers  and 
of  the  public  using  the  streets,  and  to  the  paving  of  the  streets 
between  the  rails  of  the  tracks  on  either  side  thereof.     It  is 

'  Eev.  Stat.  Mo.  1889,  §  4425.  *  Ante,  §  5471. 

'  Carroll  v.  Missouri  Pac.  R.  Co.,  '  That  such,  a  power  must  be  found, 

88  Mo.  239.    For  other  police  regula-  if  it  exists  at  aU,  either  as  a  condition 

tions  of  railway  companies  challenged  annexed  to  the  grant  of  the  franchise 

under  the  fourteenth  amendment,   see  to  the  company,  or  in  the  s^-ant  of 

ante,  §§  5452,  5453,  5454.  legislative  power  to  the  city,  see  State 

»  State  V.  Divine,  98  N.  C.  778,  v.  Hoboken,  30  N.  J.  L.  225. 
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further  to  be  observed  that  the  franchises  of  such  railroad  com- 
panies, although  granted  under  a  delegated  authority  from  the 
State  by  a  municipal  corporation,  and  commonly  designated 
as  "  licenses,"  are  within  the  provision  of  that  clause  of  the 
Federal  constitution  which  prohibits  the  States  from  passing 
laws  impairing  the  obligation  of  contracts,  and  this  inhibi- 
tion, of  course,  is  operative  against  the  legislative  council  of 
a  city.'  Outside  of  this,  the  rights  of  such  corporations  are 
protected  under  the  common-law  power  of  the  judicial  courts 
to  set  aside  the  ordinances  of  municipal  corporations  on  the 
ground  of  their  being  unreasonable;^  and  upon  this  ground  an 
ordinance  of  a  city  compelling  railway  companies,  in  laying 
new  railways  upon  its  streets,  to  pave  between  the  tracks  with 
particular  kinds  of  pavement,  has  been  annulled.^  A  statute 
empowering  the  mayor  and  aldermen  of  a  city  to  establish 
such  rules  and  regulations,  as  to  the  removal  of  snow  and  ice 
from  the  tracks  of  street  railways,  as,  in  their  judgment,  the 
interest  and  convenience  of  the  public  may  require,  has  been 
held  to  make  valid  an  ordinace  to  the  effect  that  snow  shall  be 
removed  only  with  the  consent  of  the  superintendent  of  the 
streets,  and  in  such  manner  as  he  shall  direct,  although  such 
prohibition  may  occasion  a  temporary  disuse  of  the  tracks  of 
such  companies.* 

§  6517.  Municipal  Ordinances  Kequiring  Quarterly  Ke- 
ports  of  Street  Bailways.  —  Assuming  that  a  municipal  corpo- 
ration has,  under  its  charter,  full  power,  within  constitutional 
limits,  to  regulate  the  business    of   railway  companies   oc- 

'■  Brooklyn  Central  E.  Co.  v.  Brook-  not  for  excavating:  Fort  Street  &c.  K. 

lyn  City  E.  Co.,  ,32  Barb.  (N.  Y.)  358.  Co.  v.  Schneider,  15  Mich.  74.    Oon- 

'  As  to  the  nature  and  limits  of  struction  of  a  statute,  with  the  con- 

this  power,  see  ante,  ^1021,  note  4;  elusion  that  it  required  street  railway 

State  V.  Beattie,  16  Mo.  App.  131, 146.  companies  only  to  keep  in  repair  that 

'  Philadelphia  v.  Empire  &c.  E.  part  of  the  street  between  the  rails  of 

Co.,  3  Brews.  (Pa.)  570.     Construe-  their  tracks,  and  not  that  pait  lying 

tion  of  a  statute  between  a  city  and  a  between  their  double  tracks:  Eobbina  v, 

street   railroad    company,   with    the  Omnibus  E.  Co.,  32  Cal.  472. 
conclusion    that   the    company    was  '  Union  R.  Co.  v.  Cambridge,  11 

liable  only  for  paving  their  track,  and  Allen  (Mass.),  287. 
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cupying  its  streets  for  the  local  carriage  of  passengers,  no 
reason  can  be  understood  for  questioning  its  power  to  require 
such  railway  companies,  under  a  penalty,  to  make  quarterly 
reports  of  the  number  of  passengers  carried;  and  consequently 
the  doubt  of  two  judges,  in  a  case  where  this  was  held,  seems 
to  have  been  inconsiderate/ 

§  5518.  Compelling  Changre  of  Motive  Power  in  Street 
Railroads. —  Where  a  city  had  granted  a  license  to  a  street 
railroad  company  to  use  its  streets  for  its  road,  but  had  re- 
served the  power  to  regulate  the  manner  of  such  use,  and  the 
kind  of  propelling  power,  it  was  competent  for  the  city  coun. 
cil,  subsequently,  to  prohibit  the  company  from  propelling  its 
cars  by  steam? 

§  5519.  Inspection  of  Turnpike  Koads.  —  Turnpike  roads 
and  other  toll-roads  being  public  highways  even  in  a  larger 
sense  than  railroads,  —  the  principle  which  makes  it  compe- 
tent for  a  State  in  the  case  of  railroads  to  establish  a  qualified 
inspection  and  control  by  means  of  a  railroad  commission^  will, 
of  course,  extend  so  far  as  to  make  it  within  the  police  power 
of  the  State  to  pass  an  act  establishing  inspectors  of  turnpike 
roads,  and  to  prescribe  their  duties  and  the  effect  of  their 
reports/ 

§  5520.  Compellingr  Water-power  Company  to  Erect  a 
Fishway.  —  The  legislature  of  a  State,  which  has  previously 
chartered  a  water-power  company  with  authority  to  construct 

^  St.  Louis  V.  St.  Louis  E.  Co.,  89  question  that  the  city  possessed  the 

Mo.  44;  8.  c.  58  Am.  Rep.  82;  IS.  W.  power  to  impose  this  tax,  which  ne- 

Eep.  305 ;  affirming  s.  c.  14  Mo.  App.  cessarily  carried  with  it  the  power  to 

221.    The  city  of  St.  Louis  not  only  compel  street  railroad  companies  to 

possessed,  under  its  charter,  ample  make    returns    of    their  passengers, 

power  of  regulation  (Eev.  Stat.  Mo.  to  enable  it  to  compute  the  tax. 
1889,  p.  1616,  §  1 ;  St.  Louis  E.  Co.  v.  '  New  York  &c.   E.  Co.  v.   New 

South  St.  Louis  E.  Co.,  72  Mo.  67),  York,  1  Hilt.  (N.  Y.)  562. 
but  it  also  possessed  the  power  to  im-  ^  ^„(^^  ^  5500 ;  post,  5  5540. 

pose  a  per  capita  tax  upon  the  passen-  *  Hunter  v.  Burnsville  Turnp.  Co., 

gers    transported.     It    should    have  56  Ind.  213. 
been  enough  to  clear  all  doubt  on  the 
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a  dam  across  a  river,  such  as  may  impede  the  upward  passage 
of  migratory  fish,  may,  in  the  exercise  of  its  police  power, 
without  impairing  the  obligation  of  the  contract  embodied  in 
the  charter,  pass  a  subsequent  law  requiring  the  company  to 
erect  a  fishway  in  its  dam,  such  as  will  permit  the  migratory 
fish  to  pass  above  it, —  especially  where,  in  the  general  stat- 
utes of  the  State,  there  is  reserved  to  the  legislature  the  right 
to  amend,  alter,  or  repeal  at  pleasure  all  corporate  charters,  to 
which  law  the  charter  in  question  is  subject.'  But  where  such 
a  company  had  maintained  a  fishway  in  their  dam  to  the 
satisfaction  of  the  county  commissioners,  as  required  by  their 
charter,  and  had  duly  accepted  a  subsequent  act  of  the  legis- 
lature authorizing  them  to  increase  their  capital  stock  on  con- 
dition  that  they  should  be  liable  for  all  damages  occasioned 
by  their  dam  to  the  owners  of  fish  rights  above  it,  and  had 
paid  large  sums  of  money  for  such  damages,  —  it  was  held  that 
the  company  could  not  afterwards  be  required  by  the  legisla- 
ture, in  the  exercise  of  its  power  to  regulate  fisheries,  to  make 
different  fishways,  notwithstanding  the  reservation  of  such  a 
right  to  amend,  alter,  or  repeal  charters,  to  which  the  parties 
ular  charter  was  subject.^ 

§  5521.  Keg-ulatlng^  the  Use  of  Wharves.  — In  like  man- 
ner, the  legislature  of  a  State  may,  in  the  exercise  of  its  police 
power,  confer  upon  harbor  masters  authority  to  control  the  use 
of  wharves,  and  to  direct  where  vessels  shall  lie.* 

§  5522.  Prohibiting-   the   Business  of   Banking. —  It    has 

been  held  within  the  police  power  of  the  legislature  of  a  State 
to  provide,  by  a  general  statute,  for  the  organization  of  State 
banks,  and  the  regulation  of  the  business  of  banking  con- 
ducted by  them,  and  to  prohibit  all  persons  from  doing  a 

^  Holyoke  Co.  v.  Lyman,  15  Wall,  effect  is  Com.  v.  Pennsylvania  E.  Co., 

(U.  S.)  500;  aflBrming  s.  c.  sub  nom.  66  Pa.  St.  41;  s.  c.  5  Am.  Eep.  329. 
Commissioners    v.   Holyoke    Water-  '  Vanderbilt    v.    Adams,   7    Cow. 

power  Co.,  104  Mass.  446;  «.  c.  6  Am.  (N.    Y.)   349;    Lansing  v.  Smith,   4 

Eep.  247.  Wend.  (N.  Y.)  9 ;  s.  c.  21  Am.  Dec.  89 ; 

'Com.   V.   Essex     Co.,    13     Gray  Patterson  d.  Kentucky,  97  U.  S.  501  ^ 

(Mass.),  239.     Somewhat  to  the  same  s.  c.  Chic.  Leg.  N.,  Feb.  22, 1879,  p.  183. 
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banking  business  in  the  State,  unless  organized  into  corpora- 
tions under  such  general  law.^ 

§  5523.  Compelling'  Insurance  Companies  to  Report  their 
Condition,  Liabilities,  etc.  —  Although  the  business  of  insur- 
ance is  strictly  a  private  business,  subject  to  the  most  severe 
competition,  and  generally  involved  in  contracts  with  persons 
who  are  sui  juris  and  quite  able  to  take  care  of  themselves, — 
the  general  business  community, — yet  it  has  been  held  that 
a  State  statute,  requiring  insurance  companies  to  make  full 
and  specified  returns  to  the  proper  State  officers,  of  their 
business  condition,  liabilities,  losses,  premiums,  taxes,  divi- 
dends, expenses,  etc.,  is  a  valid  exercise  of  the  police  power  of 
the  State,  and  may  be  enforced  against  a  company  organized 
under  a  special  charter  from  the  legislature  of  the  State,  which 
does  not  in  terms  require  it  to  make  such  return,  without 
thereby  depriving  it  of  any  of  its  rights  under  the  constitu- 
tion of  the  United  States.^  A  unanimous  decision  of  the 
highest  tribunal,  upholding  a  statute  which  subjects  a  strictly 
private  business  to  such  an  inspection,  may  be  contrasted 
with  the  opinions  of  those  judicial  philosophers  which  deny 
to  the  legislatures  of  their  States  the  power  to  pass  laws  de- 
signed to  prevent  corporations  from  cheating  and  oppressing 
their  ignorant  employes.* 

§  5524.  Regulating'  the  Business  of  Life  Insurance. —  The 

business  of  insurance  of  every  kind  has  been  the  constant 
subject  of  regulation  by  American  State  legislatures,  with  the 
view  of  preventing  frauds  upon  the  people;  and  the  validity 
of  such  statutes  has  seldom  been  challenged.  It  has  been 
held  that  a  general  statute  regulating  the  business  of  life  in- 
surance, which  by  its  terms  applies  to  existing  corporations, 
is  valid  in  such  operation.  Such  a  law  does  not  impair  the 
obligation  of  a  contract,  but  is  rather  a  police  regulation  in- 

'■  State  V.  Woodmansee,  1  N.  Dak.  «  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S. 

246 ;  <5.  c.  46  N.  W.  Eep.  970 ;  11  L.  E.  446. 
A.  420;  4  Bank.  L.  J.  149.  »  Ante,  §  5491,  et  seg. 
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tended  for  the  security  of  the  citizen.*  A  statute  providing 
that  where  an  insurance  policy  contains  a  reference  to  the 
application  of  the  assured,  the  conipany  shall  attach  a  copy  to 
the  policy,  under  a  penality  of  having  the  application  rejected 
as  evidence,  has  been  held  a  valid  exercise  of  the  police  power, 
and  not  unconstitutional  as  impairing  the  obligation  of  a  con- 
tract.^ The  court  reasoned  that  the  statute  was  one  affecting 
the  remedy  merely;  since  it  merely  affected  formalities  to  be 
observed  in  making  proof  of  a  contract,  and  was  not  distin- 
guishable in  principle  from  an  act  requiring  deeds  or  other  in- 
struments to  be  stamped,  and  from  statutes  requiring  contracts 
for  the  sale  of  land  to  be  in  writing.* 

*  Price  V.  St.  Louis  Mutual  Life  tract,  so  as  to  be  affected  by  a  change 
Ins.  Co.,  3  Mo.  App.  262.  in  the  constitution,  made  between  the 

»  New  Era  Life  Asso.  v.  Musser,  time  of  Its  issue  and  that  of  the  origi- 

120  Pa.  St.  384.  nal,  abolishing  individual  liability  of 

•  Ibid.  That  a  "  paid-up  "  policy  stockholders  for  debts  of  the  com- 
of  life  insurance,  issued  on  no  new  pany,  —  see  McDonnell  v.  Alabama 
consideration,  and  in  pursuance  of  an  Gold  Life  Ins.  Co.,  85  Ala.  401;  s.  c. 
express   agreement  in  the   original  6  South.  Eep.  120. 


policy  to  issue  it,  is  not  a  new  con- 
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§  6530.  Power  to  Kegulate  Charges  of  Employments  Af- 
fected with  a  Public  Interest.  —  In  the  absence  of  special 
constitutional  restraints,  such  as  do  not  exist  in  the  constitu- 
tion of  the  United  States,  nor  in  the  constitutions  of  many  of 
the  States,  it  is  competent  for  the  legislature  of  a  State,  in  the 
exercise  of  its  police  power,  to  enact  laws  limiting  the  rate  of 
charges  made  by  individuals  or  corporations  carrying  on  busi- 
ness affected  with  a  public  interest.^     It  is  competent,  for  instance. 


'  Munn  V.  niinois,  94  U.  S.  113; 
Budd  V.  New  York,   143  "U.   S.  517; 
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for  the  legislature  of  a  State  to  regulate  the  carrying  rates 
of  railroad  companies;^  the  charges  of  public  warehousemen, 
and  owners  of  public  grain  elevators,'^  even  where  unincorpo- 
rated, and  hence  receiving  no  special  franchises  or  privileges 
from  the  State;'  of  gaslight  companies  incorporated  to  manu- 
facture illuminating  gas  and  vend  it  to  the  inhabitants  of 
cities,  conducting  it  by  underground  pipes,  thus  possessing  a 
qualified  right  to  use  the  public  streets;*  of  water-supply  com- 


Brass  v.  North  Dakota,  153  U.  S.  391. 
The  power  of  the  Legislature  of  Con- 
necticut to  reduce  the  tolls  of  a  navi- 
gation company,  upon  the  expiration 
of  its  charter,  which  in  respect  of  its 
right  to  exact  tolls  was  in  the  nature 
of  a  distinct  contract  between  it  and 
the  State,  —  was  considered  in  Kellogg 
V.  Union  Co.,  12  Conn.  7. 

'  People  V.  Boston  &c.  E.  Co.,  70 
N.  Y.  569;  Chicago  &c.  E.  Co.  v.  Peo- 
ple, 67  111.  11;  8.  c.  16  Am.  Eep.  599; 
Blake  v.  Winona  &c.  E.  Co.,  19  Minn. 
418;  s.  c.  18  Am.  Eep.  345;  s.  c. 
affirmed  sub  nom.  Winona  &c.  E.  Co. 
V.  Blake,  94  XJ.  S.  180;  Chicago  &c. 
E.  Co.  V.  Iowa,  94  U.  S.  165 ;  Chicago 
&c.  E.  Co.  1).  Ackley,  94  U.  S.  179; 
Shields  v.  Ohio,  95  U.  S.  319;  Dow  v. 
Beidelman,  125  U.  S.  680;  Peik  v. 
Chicago  &c.  E.  Co.,  94  U.  S.  164,  178; 
Stone  V.  Wisconsin,  94  U.  S.  181 ; 
Buggies  V.  Illinois,  108  U.  S.  626;  Il- 
linois Central  E.  Co.  v.  People,  108 
U.  S.  541 ;  Stone  v.  Farmers'  Loan  &c. 
Trust  Co.,  116  U.  S.  307;  Stone  v. 
Illinois  Central  E.  Co.,  116  U.  S.  347; 
Stone  V.  New  Orleans  &c.  E.  Co.,  116 
U.  S.  352;  Chicago  &c.  E.  Co.  v. 
Mmnesota,  134  U.  S.  418 ;  Chicago  E. 
Co.  V.  Wellman,  143  U.  S.  339;  Eea- 
gan  V.  Farmers'  &c.  Co.,  164  IT.  S.  362 ; 
Laurel  Fork  &c.  E.  Co.  v.  West 
Virginia  Transp.  Co.,  25  W.  Va.  324. 
The  same  principle  would  be  appli- 
cable to  ferry  cortvpaniea,  from  the  fact 
that  the  right  to  take  toll  at  a  ferry  is 


a  franchise,  grantable  only  by  the 
legislature,  in  consideration  of  the  per- 
formance of  the  public  duty  of  main- 
taining a  ferry.  See,  as  to  the  nature 
of  the  franchise,  Lansing  v.  Smith,  4 
Wend.  (N.  Y.)  9 ;  s.c.  21  Am.  Dec.  89, 
95;  Hale,  De  Jure  Maris,  6;  Mor- 
gan's Case,  De  Portibus  Maris,  51; 
4  Com.  Dig.  Piscary,  B. ;  Vanderbilt 
«.  Adams,  7  Cow.  (N.  Y.)  349;  Will- 
son «.  Blackbird  Creek  Marsh  Co.,  2 
Pet.  (U.  S.)  245. 

2  Munn  V.  Illinois,  94  U.  S.  113; 
Stone  V.  Yazoo  &c.  E.  Co.,  62  Miss. 
607 ;  s.  c.  62  Am.  Eep.  193 ;  Delaware 
&c.  E.  Co.  V.  Central  Stock  Yark,  45 
N.  J.  Eq.  50 ;  Ee  Annan,  2  N.  Y.  Supp. 
275. 

'  Budd  V.  New  York,  143  TJ.  S. 
517 ;  affirming  s.  c.  sub  nom.  People  v. 
Budd,  117  N.  Y.  1;  15  Am.  St.  Eep. 
460;  Munn  v.  Illinois,  94  U.  S.  113; 
Brass  v.  North  Dakota,  153  U.  S.  391. 

*  State  V.  Columbus  Gas  Co.,  34 
Ohio  St.  572;  s.  c.  32  Am.  Eep.  390; 
Zanesville  v.  Gaslight  Co.,  47  Ohio 
St.  1.  If,  therefore,  a  gas  company  is 
chartered  and  receives  a  grant  of 
power  to  manufacture  and  sell  gas 
within  a  certain  city,  which  is  exclu- 
sive for  the  term  of  twenty  years,  it 
becomes  subject  to  a  general  statute, 
passed  more  than  twenty  years  there.- 
after,  restricting  the  price  to  be 
charged  for  the  rent  of  meters.  State 
V.  Columbus  Gaslight  &c.  Co.,  34  Ohio 
St.  572;  8.  0.  32  Am.  Eep.  390. 
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panies,  possessing  similar  franchises  in  respect  of  the  use  of 
the  public  streets  of  cities;*  of  telephone  companies,  created  to 
use,  rent,  and  maintain  telephones,  and  having  special  priv- 
ileges in  respect  of  the  use  of  the  streets  for  the  suspension 
of  their  wires.^ 


§  5531.  Limitations  upon  This  Power:  Bates  must  not  Tje 
Conflscatory.  —  The  present  doctrine  of  the  Supreme  Court  of 
the  United  States,  which  was  established  and  has  always  been 
maintained  by  a  divided  court,  and  which  at  the  present  time 
seems  tottering  in  the  balance,'  is,  that  although  the  legislature 
of  a  State  can,  by  a  direct  act  of  legislation,  fix  the  charges  of 
any  person  or  corporation  engaged  in  a  business  "affected 
with  a  public  interest,"  yet  it  cannot  create  a  commission  and 
clothe  it  with  power  so  to  do,  except  upon  notice  and  a  hearing, 
—  in  other  words,  upon  a  judicial  investigation  such  as  is 
necessary  to  fulfill  the  meaning  of  the  expression  in  the  four- 
teenth amendment  to  the  Federal  constitution,  —  "due process 
of  law."  *     But  it  is  the  understanding  of  the  Federal  judica- 


'  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347. 

^  Chesapeake  &c.  Telephone  Co.  v. 
Baltimore  &c.  Telephone  Co.,  66  Md. 
399 ;  s.  c.  69  Am.  Eep.  167 ;  Hockett  v. 
State,  105  Ind.  250 ;  s.  c.  55  Am.  Rep. 
201;  Central  &c.  Telephone  Co.  v. 
State,  118  Ind.  194;  «.  c.  10  Am.  St. 
Eep.  114 ;  Central  &c.  Telephone  Co. 
V.  Bradbury,  106  Ind.  1;  State  v. 
Nebraska  Telephone  Co.,  17  Neb.  126 ; 
»,  c.  52  Am.  Eep.  404.  The  Supreme 
Court  of  Missouri  has  taken  it  for 
granted  that  the  State  has  power  to 
fix  and  prescribe  a  maximum  rate  for 
telephone  service,  and  has  further 
said:  "  Thai ithis power  could  be  dele- 
gated to  municipal  corporations,  is 
equally  clear.  The  ordinances  of  the 
city  of  St.  Louis  must  not  be  in  con- 
flict with  the  general  laws  of  the 
State.  If  the  city  has  had  this  power 
to  fix  rates  conferred  upon  it,  then 
an  ordinance  which  fixes  reasonable 
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maximum  rates  would  not  be  in  con- 
flict with  the  law  under  and  by  virtue 
of  which  the  defendant  is  organized, 
and  which  law  constitutes  its  charter. 
A  telegraph  company,  when  once  its 
poles  are  planted  and  wires  stretched 
on  or  over  the  streets  of  a  city,  be- 
comes in  effect  a  monopoly,  and  the 
company  must  submit  to  such  reason- 
able regulations  as  the  municipal  cor- 
poration has  power  to  prescribe. "  St. 
Louis  V.  Bell  Telephone  Co.,  96  Mo. 
623,  628 ;  8.  c.  9  Am.  St.  Eep.  370. 

'  In  Brass  v.  North  Dakota,  153 
U.  S.  391,  it  was  reaffirmed,  in  regard 
of  the  unincorporated  owner  of  a  grain 
elevator,  by  a  bare  majority  of  the 
court. 

'  Chicago  &c.  E.  Co.  v.  Minnesota, 
134  U.  S.  418.  If  anyone  can  tell  what 
this  case  really  decides,  he  will  not  be 
able  to  satisfy  himself  that  it  was 
rightly  decided.  The  statement  of 
the  case  by  Mr.  Justice  Blatchford, 
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tories  that  this  power  of  the  legislature,  to  regulate  the  charges 
of  corporations  or  persons  engaged  in  employments  affected 
with  a  public  interest,  is  not  without  limit;  and  that  it  cannot 
be  so  exercised  as  to  compel  them  to  carry  on  their  employ- 
ments without  reward  or  even  at  a  loss,  but  that  such  exercise 
of  the  power  would  involve  a  deprivation  of  property  without 
due  process  of  law,  and  would  also  involve  a  taking  of  private 
property  for  public  use  without  just  compensation.^     Thus,  it 


■who  wrote  the  opinion,  shows  that 
there  was,  in  the  proceeding  before 
the  Railway  and  Warehouse  Commis- 
sion of  the  State  of  Minnesota,  a 
citation  of  the  objecting  railway  com- 
panies, a  time  and  place  fixed  for  a 
hearing,  an  opportunity  to  be  heard, 
an  appearance  by  counsel,  and  a  hear- 
ing upon  evidence, — in  fact,  every 
circumstance  which  characterizes  a 
judicial  inquiry.  If,  then,  the  court 
means  to  decide  that  the  railroad  com- 
panies were  deprived  of  their  prop- 
erty without  "due  process  of  law" 
because  there  was  not  a  new  inquiry 
in  the  Supreme  Court  of  Minnesota, 
which  court,  under  the  statute,  issued 
a  mandamus  to  enforce  the  decision  of 
the  commission,  the  proposition  ia  so 
untenable  that  it  need  only  be  sug- 
gested to  the  profession.  If  a  railroad 
and  warehouse  commission  is  created 
by  a  State  and  clothed  with  judicial 
powers  in  the  regulation  of  the 
charges  of  persons  or  corporations 
engaged  in  public  transportation  or 
warehousing,  it  would  surely  be  a  wild 
dream  to  put  forward  the  proposition 
that  such  a  person  or  corporation  was 
deprived  of  his  property  without "  due 
process  of  law"  because  he  did  not 
have  a  hearing  in  the  ordinary  judicial 
courts,  A  special  tribunal  created  for 
that  purpose  would,  by  reason  of  its 
special  knowledge,  always  be  more 
competent  to  deal  with  the  subject 
than    would    the   ordinary    judicial 


courts,  and  especially  juries  impan- 
eled in  the  ordinary  judicial  courts. 
The  decision  simply  reversed  the 
opinion  and  reasoning  of  the  Supreme 
Court  of  Minnesota  in  a  case  where 
the  railroad  companies  had  every 
right  which  the  court  in  its  opinion 
characterizes  as  "due  process  of  law." 
Upon  the  statement  of  facts,  and  the 
legal  doctrine  laid  down  in  the 
opinion,  the  judgment  of  the  court 
should  have  been  exactly  the  other 
way;  and  on  the  doctrine  of  the 
court  in  the  subsequent  case  of  Rea- 
gan V.  Farmers'  &c.  Co.,  154  U.  S. 
362,  it  would  have  been  the  other 
way.  The  decision  was  thought  for  a 
time  to  involve  an  essential  modifioa- 
tion  of  the  doctrine  of  Munn  v.  Illi- 
nois, 94  U.  S.  113,  and  upon  that 
ground  Mr.  Justice  Bradley  dissented. 
But  the  court  subsequently,  in  Budd 
V.  New  York,  143  U.  S.  517,  reaffirmed 
the  doctrine  of  Munn  v.  Illinois,  and 
then  applied  it  to  the  private  owner  of 
a  grain  elevator,  who  had  not  received 
any  special  privileges  from  the  State, 
—  holding  that  it  was  competent  for 
the  legislature,  bya  direct  act  of  legis- 
lation, to  fix  the  maximum  limit  of 
charges  which  could  be  made  by  a 
person  engaged  in  such  an  employ- 
ment ;  and  the  case  last  cited  was  re- 
affirmed in  principle  in  Brass  v.  North 
Dakota,  153  U.  S.  391. 

'  On  this    ground    an  injunction 
against  the  Texas  Railway  Commis- 
4249 


4r  Thomp.  Corp.  §  5533.]     franchises  and  exkmptions. 

was  said  by  Mr.  Chief  Justice  Waite,  speaking  for  the  Supreme 
Court  of  the  United  States,  in  a  case  which  dealt  with  this 
question:  "  From  what  has  thus  been  said,  it  is  not  to  be 
inferred  that  this  power  of  limitation  or  regulation  is  itself 
without  limit.  This  power  to  regulate  is  not  a  power  to 
destroy;  and  limitation  is  not  the  equivalent  of  confiscation. 
Under  pretence  of  regulating  fares  and  freights,  the  State  can- 
not require  a  railroad  corporation  to  carry  persons  or  property 
without  reward;  neither  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public  use,  without  just 
compensation,  or  without  due  process  of  law."  ^ 

§  5532.  Fixing  Such  Charges  Accordingr  to  Certain  Clas- 
stflcations. — It  is,  in  like  manner,  competent  for  the  legis- 
lature of  a  State  to  classify  the  railroads  within  the  State 
according  to  their  gross  annual  earnings  per  mile,  and  to  put 
different  limits  on  the  compensation  of  the  different  classes 
per  mile  for  carrying  a  passenger  and  his  baggage.  Nor  does 
this  involve  an  infringement  of  the  contract  embodied  in 
charters  giving  to  railroad  corporations  the  power  to  make  all 
by-laws,  rules,  and  regulations,  not  repugnant  to  law,  and  giv- 

aion,  restraining  them  from  putting  and  with  its  existing  traffic,  its  net 
in  force  a  certain  schedule  of  rates,  yearly  income  would  be  less  than  one 
was  affirmed  in  Eeagan  v.  Farmers'  and  a  half  per  cent  of  the  original  cost 
&c.  Co.,  154  U.  S.  362.  of  the  road,  and  only  a  little  more 
'  Stone  V.  Farmers'  Loan  &  Trust  than  two  per  cent  on  the  amount  of 
Co.,  116  U.  S.  307,  331.  This  language  its  bonded  debt,  without  any  proof  of 
was  repeated  by  the  court  in  Dow  v.  the  cost  of  the  bonded  debt  or  the 
Beidelman,  125X7.8.680,689;  and  also  amount  of  the  capital  stock  of  the 
in  Chicago  &c.  E.  Co.  v.  Minnesota,  reorganized  corporation,  or  the  price 
134  N.  Y.  418,  455.  In  Dow  v.  Beidel-  paid  by  the  present  corporation  for 
man,  supra,  the  court  decided  that  a  the  road.  This  doctrine  was  applied 
statute  of  a  State  fixing  at  three  cents  in  Reagan  v.  Farmers'  &c.  Co.,  154 
a  mile  the  maximum  fare  that  any  TJ.  S.  362,  with  the  result  of  enjoining 
railroad  corporation  might  take  for  the  Texas  Railroad  Commission  from 
carrying  passengers  within  the  State,  putting  in  force  a  schedule  of  rates 
was  not,  as  applied  to  a  corporation  which  would  not  have  yielded  reve- 
reorganized  by  purchasers  at  the  sale  nue  enough  topay  operating  expenses, 
of  the  railroad  under  a  decree  of  fore-  maintain  the  property  of  the  corn- 
closure,  shown  to  be  a  taking  of  prop-  pany,  pay  the  interest  on  its  bonded 
erty  without  due  process  of  law,  by  debt  and  afford  a  reasonable  profit  to 
evidence  that,  under  that  restriction  its  stockholders. 
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ing  their  directors  the  power  to  establish  such  rates  of  toll  as 
they  may  by  their  by-laws  determine.^  The  Supreme  Court 
of  the  United  States  has  also  held  that  a  statute  of  a  State, 
classifying  its  railroad  corporations  by  the  length  of  their 
lines,  and  fixing  a  different  limit  on  the  rate  of  passenger  fares 
in  each  class,  does  not  deny  to  any  corporation  the  equal  pro- 
tection of  the  law,  within  the  meaning  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States.^ 

§  5533.  Whether  the  Question  "What  is  a  Reasonable 
Charge  is  a  Legislative  or  a  Judicial  Question.  —  Upon 
this  question  there  has  been,  and  still  is,  a  difference  of  judi- 
cial opinion;  but  the  latest  expression  of  the  Supreme  Court 
of  the  United  States  is  to  the  effect  that  it  is  a  judicial  ques- 
tion in  the  sense  which  enables  the  judicial  courts  to  enjoin 
the  enforcement  of  rates  which  are  confiscatory,  and  hence 
repugnant  to  the  fourteenth  amendment  to  the  Federal  con- 
stitution, but  not  in  the  sense  which  enables  the  judiciary  to 
prescribe  what  rates  shall  be  fixed,  that  being  an  administra- 
tive question.'  Where  the  legislature  of  Missouri,  in  the  face 
of  a  chartered  provision  in  which  it  had  clearly  parted  with 
the  right  in  favor  of  a  railroad  company,  to  regulate  its  rates 
of  charges  for  a  given  period  of  time, — undertook,  before  the 
expiration  of  that  time,  to  impose  upon  it  a  general  law  limit- 
ing its  charges,  the  law  was  characterized  by  the  Supreme 
Court  of  that  State  as  "  an  arbitrary  rule,  adopted  by  the 
legislature,  determining  that  certain  rates  were  unjust,"  and 
the  court  added:  "Whether  they  were  so  or  not,  was  a  matter 
depending  on  circumstances,  of  which  the  legislature  were 
not  made  judges.  The  liability  of  the  defendant,  at  common 
law  and  on  general  principles  not  abrogated  by  the  legisla- 
ture, was  a  matter  for  the  determination  of  courts  of  justice 
with  the  aid  of  juries."*  But  soon  afterwards  the  Supreme 
Court  of  the  United  States,  in  a  memorable  series  of  cases 

'  Euggles  V.  Illinois,  108  U.  S.  526;  «  Eeagan  v.  Farmers'  &c.  Co.,  154 

Illinois  Central  E.  Co.  v.  People,  108     TJ.  S.  362. 
U.  S.  541.  *  Sloan  v.  Pacific  E.  Co.,  61  Mo. 

»  Dow  V.  Beidelman,  125  TJ.  S.  680.     24,  32;  «.  c.  21  Am.  Eep.  397,  401. 
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coming  before  it  on  writs  of  error  directed  to  the  highest 
courts  of  several  States,  held  that  the  question  was  a  legisla- 
tive, and  not  necessarily  a  judicial,  question.  In  other  words, 
the  court  held  that  where  property  employed  by  a  corporation 
or  an  individual  is  affected  with  a  public  interest,  the  legislature 
may  fix  a  limit  to  that  which  shall  in  law  be  a  reasonable 
charge  for  its  use;  that  this  limit  binds  the  judicial  courts  as 
well  as  the  people;  and  that,  if  it  has  been  arbitrarily  fixed 
by  the  legislature,  that  body,  and  not  the  courts,  must  be 
appealed  to  for  a  change.'  Nor  would  such  person  or  cor- 
poration be  allowed  to  charge  more  for  the  use  of  such  prop- 
erty, or  for  the  particular  service,  by  showing  that  the  amount 
charged  was  no  more  than  a  reasonable  compensation  for  the 
property  used  or  the  service  rendered.^  A  power  so  danger- 
ous to  the  rights  of  property,  and  so  liable,  as  experience 
shows,  to  be  exercised  arbitrarily,  capriciously,  and  oppres- 
sively, by  the  State  legislatures,  could  not  be  allowed  to  stand 
without  further  challenge  in  the  same  tribunal;  and  in  a  subse- 
quent case,  where  the  existence  of  the  power  was  challenged 
in  that  court,  it  was  reaffirmed,  but  with  an  important  qualifi- 
cation, in  language  frequently  quoted  in  subsequent  cases.' 
This  case  may  be  regarded  as  qualifying  the  doctrine  of  preced- 
ing cases  to  the  extent  of  the  language  of  the  first  paragraph  of 
the  syllabus,  namely,  that  "the  right  of  a  State  to  reasonably 
limit  the  amount  of  charges  by  a  railroad  company  for  the 
transportation  of  persons  and  property  within  its  jurisdiction, 
cannot  be  granted  away  by  its  legislature,  unless  by  words  of 
positive  grant,  or  words  equivalent  in  law."^  The  reduction 
of  the  right  to  a  right  reasonably  to  limit  such  charges,  neces- 
sarily implies  the  existence  of  some  power,  other  than  the  legis- 
lature, to  judge,  in  a  given  case,  whether  the  limitation  which 
has  been  made  is  or  is  not  reasonable.  This  power,  from  its 
nature,  can  reside  only  in  the  judicial  courts;  and  the  same 

'  Peik  V.  Chicago  &c.  R.  Co.,  94  Co.,  116  U.  S.  307,  331.    See  ante, 

U.  S.  164,  178.  §  5531,  and  note  4. 

'  Chicago  &c.  E.  Co.  v.  Ackley,  94  *  Stone  v.  Farmers'  Loan  &  Trust 

U.  S.  179.  Co.,  116  U.  S.  307. 

•  Stone  V.  Farmers'  Loan  &  Trust 
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court  has,  in  point  of  fact,  examined,  upon  an  agreed  state  of 
facts  submitted,  the  question  whether  the  standard  of  charges 
imposed  upon  a  railroad  company  by  a  State  legislature  was  or 
was  not  reasonable,  though  it  decided  the  question  in  favor  of 
the  validity  of  the  statute.^  Again,  the  court  rendered  a  decision 
to  the  effect  that,  although  it  is  competent  for  the  legislature 
of  a  State,  by  a  direct  act  of  legislation,  to  regulate  the  charges 
of  a  railroad  company,  or  other  corporation  whose  employ- 
ment is  affected  with  a  public  interest,  yet  it  is  not  competent 
for  the  State  to  do  so  hy  means  of  a  commission,  although  the 
commission  acts  judicially,  in  other  words,  proceeds  upon 
notice  and  an  opportunity  to  be  heard,  just  as  an  ordinary 
court  would  proceed."  And  finally,  upon  a  state  of  facts  set 
up  in  a  bill  in  equity  and  admitted  by  demurrer,  the  court 
affirmed  a  decree  restraining  the  Railroad  Commission  of 
Texas  from  putting  in  force  certain  rates,  but  reversed  so 
much  of  it  as  enjoined  the  commission  from  establishing  fur- 
ther rates.' 

§  5534.  Grounds  on  Which  This  Power  of  Begrulation 
Bests.  — If,  as  already  seen,  this  power  exists  in  the  case  oi  private 
persons,  engaged  in  employments  affected  with  a  public  interest,  for 
equal,  if  not  for  stronger,  reasons,  it  will  be  held  to  exist  in  the  case 
of  corporations  so  engaged.  These  have  no  natural  powers,  and 
no  natural  rights.  They  derive  their  powers  by  grant  from  the 
public,  upon  a  reasonable  implication  that  they  will  be  so  exercised 
as  to  subserve  the  public  good.  The  rule  that  grants  contained 
in  special  acts  of  incorporation  are  to  be  construed  strictly  against 

*  Chicago  &e.  E.  Co.  v.  Wellman,  to  submit  to  the  judgment  of  a  rail- 

143  TJ.  S.  339.  road    commission,   proceeding    judi- 

'  That  is  the  understanding  of  the  cially,  upon    the    question    of    the 

author  as  to  where  the  court  landed  reasonableness  of  its  rates,  without 

the  question  in  the  case  of  Chicago  having  the  right  to  appeal  therefrom 

&c.  R.  Co.  V.  Minnesota,  134  U.  S.  to  the  ordinary  judicial  courts,  and 

418, — a  decision  which  cannot  be  read  to  a  trial  de  novo  in  those  courts,  upon 

from  beginning  to  end  without  the  questions  of  fact.    See  comments  on 

conclusion  that  it  holds,  if  it  holds  this  case,  ante,  §  5531,  note  2. 
anything,  that  a  railroad  company  is  '  Eeagan  v.  Farmers'  &c.  Co.,  154 

deprived  of  its  property  without  due  U.  S.  362. 
process  of  law,  whenever  it  is  obliged 
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the  corporation  and  in  favor  of  the  rights  of  the  public  obtains 
with  special  force  in  this  case,^  and  exacts  that,  where  the  corpora- 
tion is  created  with  power  to  perform  services  of  a  gwasi-public 
nature,  and  the  terms  upon  which,  or  the  rate  of  charges  at  which, 
such  services  are  to  be  performed,  are  not  mentioned  in  the  charter, 
the  State  is  not  to  be  deemed  to  have  conceded  to  the  corporation  an 
absolute  right  to  regulate  such  terms  or  rates  of  charges;  but,  on  the 
contrary,  the  State  may,  in  the  exercise  of  its  police  power,  control 
such  terms  and  charges  by  reasonable  regulations,"  — just  as  it  regu- 
lates the  fares  of  public  draymen  or  hackmen  through  city  ordinances. 
The  right  to  impose  such  reasonable  regulations  is  a  general  public 
right,  depending  upon  the  public  nature  of  the  employment  in  which 
the  corporation  may  be  engaged,  rather  than  upon  the  circumstance 
that  it  is  an  artificial  body  created  by  the  legislative  will.'    It  is 


*  "The  rights  of  the  public  are 
never  presumed  to  be  surrendered  to 
&  corporation,  unless  the  intention  to 
surrender  clearly  appears  in  the  law." 
Perrine  v.  Chesapeake  &c.  Canal  Co., 
9  How.  (U.  S.)  172,  192.  Kee  also 
anU,  ^  2823,  5345;  post,  §§  5571,  5659. 

'  State  V.  Columbus  Gas  Light  Co., 
34  Ohio  St.  572;  t.  c.  32  Am.  Eep. 
390. 

'  This  will  clearly  appear  from  the 
reasoning  in  the  opinion  of  the  major- 
ity of  the  court  by  Mr.  Chief  Justice 
Waite  in  the  case  of  Munn  v.  Illinois, 
94  U.  S.  113, 123.  It  was  there  con- 
ceded that  the  police  power  does  not 
extend  to  the  controlling  of  rights 
which  are  purely  and  exclusively  pri- 
vate. Thorpe  v.  Eutland  &c.  R.  Co., 
27  Vt.  140,  143;  s.c.  62  Am.  Dec.  625. 
But  the  court  quoted  at  length,  and 
adopted  the  reasoning  of  Lord  Hale 
in  his  essays,  "J9e  Jiire  Maris"  and 
"-De  Portibus  Maris"  (1  Hargr.  Law 
Tracts,  6,  78),  that  the  employment 
must  be  "  affected  with  a  public  in- 
terest," in  which  case,  it  "ceases  to 
be  jus  privata  only."  The  opinion 
also  quotes  the  reasoning  of  Lord  El- 
lenborough  and  Le  Blanc,  J.,  in  All- 
nutt  V.  Inglis,  12  East,  527,  where  the 
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reasoning  of  Lord  Hale,  in  his  treatise 
" De  Portibus  Maria"  was  likewise 
cited  with  approval,  and  where  it  was 
held  that  a  warehouse  company,  so 
situated  with  reference  to  the  public 
that  it  had  the  warehousing  of  all  the 
wines  which  came  to  the  port  of  Lon- 
don until  they  had  paid  duty,  was 
bound  to  do  such  warehousing  at  a 
reasonable  rent.  The  learned  Chief 
Justice  also  quoted  the  decision  of 
the  Supreme  Court  of  Alabama  in 
Mobile  V.  Yuille,  3  Ala.  137,  140; 
g.  c.  36  Am.  Dec.  441,  —  where  it  was 
held  that  the  power  granted  to  the 
city  of  Mobile  to  regulate  the  price  of 
bread  was  not  unconstitutional,  and 
where  the  court  said:  "There  is  no 
motive  .  .  .  for  this  interference  on 
the  part  of  the  legislature  with  the 
lawful  actions  of  individuals,  or  the 
mode  in  which  private  property  shall 
be  enjoyed,  unless  such  calling  affects 
the  public  interest,  or  private  prop- 
erty is  employed  in  a  manner  which 
directly  affects  the  body  of  the  people. 
Upon  this  principle,  in  this  State, 
tavern-keepers  are  licensed  ....  and 
the  county  court  is  required,  at  least 
once  a  year,  to  settle  the  rates  of  inn- 
keepers.   Upon  the  same  principle  ia 
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conceived  that,  ordinarily,  the  government  would  have  no  power  to 
impose  such  a  regulation  in  the  case  of  a  corporation,  where  it  would 
not  have  the  power  to  impose  it  in  the  case  of  a  natural  person  en- 
gaged in  the  same  employment;  and  therefore  it  may  be  concluded 
that  no  such  power  exists  in  respect  of  corporations  organized  under 
the  general  laws  which  now  exist  in  most  of  the  States,  for  the  prose- 
cution of  mercantile  ventures  and  other  ventures  of  a  similarly  pri- 
vate character,  unless  the  power  has  been  reserved  in  the  legislature 
as  a  condition  upon  which  the  franchises  of  such  corporations  are 
granted;  and  then  it  would  exist  rather  as  a  matter  of  contract,  than 
as  a  matter  of  inherent  legislative  power/  But  in  the  case  of  cor- 
porations created  under  special  acts  of  the  legislature,  which  con- 
tain grants  of  exclusive  privileges,  which  by  the  terms  of  such 
charters  are  denied  to  the  rest  of  the  public,  this  is  not  so.  Here 
there  are  stronger  reasons  for  holding  that  the  power  of  the  govern- 
ment to  regulate  the  termsand  charges  of  the  services  of  such  cor- 
poration has  not  been  surrendered  to  the  corporation  by  the  State." 
The  right  of  the  State  to  impose  such  regulations  upon  corporations 
appears,  then,  to  rest  upon  one  or  both  of  two  grounds:  1.  That  the 
corporation  exercises  an  employment  of  a  public  character,  or  one 
which  affects  the  public  interest  or  the  people  generally;  2.  That  by 


founded  the  control  which  the  legis-  arise,  what  is  reasonable.    But  when 

lature  has  also  exercised  in  the  es-  the  legislature  steps  in  and  prescribes 

tablishment  and  regulation  of  mills,  the  maximum  of  charge,  it  operates 

ferries,  bridges,  turnpike  roads,  and  upon  this  corporation  the  same  as  it 

other  kindred  subjects."    Mr.  Justice  does  upon  individuals  engaged  in  a 

Field  (with  whom  Mr.  Justice  Strong  similar  business."   ' 
concurred)     dissented    in    an    able  ^  It  was  partly  on  the  ground  that 

opinion.    The  same  doctrine  is  reit-  the  business  of  the  relator  was  pri- 

erated  in  the  case  of  Chicago  &c.  R.  vate,  —  that  of  a  mere  grain- twyer  and 

Oo.  V.  Iowa,  94  U.  S.  155,  161,  Mr.  not  that  of  a  public  warehouseman. 

Chief  Justice  Waite  saying:    "This  — that  four  of  the  justices  dissented 

company,  in  the  transaction  of  its  in  Brass  v.  North  Dakota,  153  XJ.  S. 

business,  has  the  same  rights,  and  is  391,  405.    But  in  Munn  v.  Illinois,  94 

subject  to  the  same  control,  as  private  U.  ^.  113,  132,  the  Chicago  grain  ele- 

individuals  under  the  same  circum-  vators,  whose  proprietors  were  strug- 

stances.    It  must  carry  when  called  gling  against  a  legislative  regulation 

upon  to  do  so,  and  can  charge  only  a  of  their  charges,  were  said  to  "  stand 

reasonable  sum  for  the  carriage.    In  at  the  very  gates  of  commerce." 
the  absence  of  any  legislative  regula-  '  State  v.  Columbus  Gas  Light  Co., 

tion   upon    the    subject,   the    courts  34  Ohio  St.  572,  581;  s.  c.  32  Am. 

must  decide  for  it,  as  they  do  for  pri-  Hep.  390. 
vate    persons,     whuii     controversies 
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reason  of  a  grant  of  some  exclusive  privilege  in  its  charter,"  or  some 
circumstance  connected  with  its  constitution,'  it  has  exclusive  con- 
trol of  a  particular  trade  or  business,  so  that  the  public  are  deprived 
of  the  benefit  of  competition. 

§  5535.  Where  the  Charter  is  Subject  to  liegislative 
Alteration  or  Repeal.  —  In  his  dissenting  opinion,  in  the 
Railroad  Commission  Cases,  it  was  pointed  out  by  Mr.  Jus- 
tice Harlan,  that  several  of  the  previous  decisions  of  the 
court,  upholding  the  power  of  the  State  legislatures  to  fix 
maximum  limits  of  charges  for  railroad  transportation,  were 
rendered  in  cases  where  there  had  been  reserved  to  the  legis- 
lature a  power  to  alter  or  repeal  the  charters  of  the  particu- 
lar companies.  Thus,  in  one  of  those  cases,  the  charter  of 
the  company  was  granted  expresslysubject  to  such  rules  and 
regulations  as  the  legislature  might  from  time  to  time  enact 
and  provide."  In  another  of  them,  at  the  time  when  the 
charter  was  granted,  the  constitution  of  the  State  provided 
that  all  charters  of  corporations  might  "  be  altered  or  repealed 
by  the  legislature  at  any  time  after  their  passage";*  and  in 
still  another  of  them  the  charter  prescribed  no  limit  upon  the 
legislative  power  to  fix  rates  of  transportation,  and  conferred 
no  express  power  upon  the  company  to  fix  or  establish  such 

'  Munn  V.  Illinois,  94  U.  S.  113;  -wharflngers,  innkeepers,  etc.,  and  in 
State  V.  Columbus  Gas  Light  Co.,  34  so  doing  to  fix  a  maximum  of  charge 
Ohio  St.  572 ;  «.  c.  32  Am.  Rep.  390.  to  be  made  for  services  rendered,  ac- 
In  the  opinion  of  the  majority  of  commodations  furnished,  and  articles 
the  court  in  Munn  v.  Illinois,  supra,  sold.  To  this  day  statutes  are  to  be 
it  is  said  by  Mr.  Chief  Justice  Waite :  found  in  many  of  the  States  upon 
"Under  these  powers  [the  police  some  or  all  of  these  subjects ;  and  we 
powers]  the  government  regulates  the  think  it  has  never  yet  been  success- 
conduct  of  its  citizens,  one  towards  fully  contended  that  such  legislation 
another,  and  the  manner  in  which  came  within  any  of  the  constitutional 
each  shall  use  his  own  property,  when  prohibitions  against  interference  with 
such  regulation  becomes  necessary  private  property"  :  94  U.  S.  125. 
for  the  public  good.  In  their  ex-  '  Allnut  v.  Inglis,  12  East,  627. 
ercise,  it  has  been  customary  in  Eug-  »  Chicago  &c.  E.  Co.  v.  Iowa,  94 
land,  from  time  immemorial,  and  in  U.  S.  155. 

this  country  from  first  its  colonization,  »  Teik  v.  Chicago  &c.  R.  Co.,  94 

to    regulate     ferries,     common    car-  U.  S.  164,  175. 
riers,     hackmen,     bakers,     millers, 
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rates  as  it  might  deem  proper.*  It  cannot  be  doubted  that, 
where  this  power  to  alter  or  repeal  has  been  reserved  by  the 
legislature,  or  to  it  under  a  constitutional  provision,  the 
road  is  more  clear  to  the  conclusion  which  upholds  subse- 
quent legislation  limiting  the  charges  which  such  corpora- 
tions may  make.  In  some  States  this  power  to  alter  or 
repeal  is  qualified  with  a  reservation  in  favor  of  vested  rights. 
Thus,  in  the  State  of  Oregon,  it  is  provided  that  "  corpora- 
tions may  be  formed  under  general  laws";  but  that  "all 
laws  passed  pursuant  to  this  section  may  be  altered,  amended, 
or  repealed,  but  not  so  as  to  impair  or  destroy  any  vested 
corporate  right."  The  statute  under  which  a  railroad  com- 
pany had  been  organized  in  that  State  provided  that  "  every 
corporation  formed  under  this  act  for  the  construction  of  a 
railway,  ....  shall  have  power  to  collect  and  receive  such 
tolls  or  freights,  for  transportation  of  persons  or  property 
thereon,  as  it  may  prescribe."  With  the  above  constitution, 
and  the  above  statute  in  force,  it  was  held  by  Mr.  District 
Judge  Deady  that  a  railway  corporation,  formed  under  the 
provisions  of  the  statute,  has  a  vested  right  to  collect  and 
receive  a  reasonable  compensation  for  the  transportation  of 
persons  and  property  on  its  road,  which  right  the  legislature 
cannot  impair  or  destroy;^  that,  while  the  legislature  may 
prescribe  rates  of  transportation,  and  while  the  same  will  be 
assumed  to  be  reasonable  until  the  contrary  is  shown,  yet  the 
judiciary  are  made  the  final  judges  of  what  is  reasonable,  and 
of  what  impairs  the  vested  rights  of  a  corporation  in  respect 
of  compensation  for  its  services.' 

§  6536.  Legislature  may  Surrender  This  Power.  —  Else- 
where it  is  pointed  out  that,  for  the  purpose  of  encouraging 
corporate  enterprises  of  a  public  nature,  such  as  the  building 

1  Winona  «&c.  K.  Co,  v.  Blake,  94  »  Ex  parte  Koehler,  23  Fed.  Eep. 

IT.  S.  180.  529.    This  doctrine  closely  resembles 

'  Wells,  Fargo  &o.  Co.  v.  Oregon  that  of  the  Federal  Supreme  Court  in 

&c.  Co.,  8  Sawy.  (U.  S.)  614;  «.  e.  15  Eeagani;.  Farmers'  &c.  Co.,  154  U.  S. 

Fed.  Eep.  561;  Ex  parte  Koehler,  23  862. 
Fed.  Eep.  529. 
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of  railroads,  it  is  competent  for  the  legislature  of  a  State  to 
surrender,  for  an  indeterminate  period,  the  power  of  taxation, 
which  power,  from  its  very  nature,  is  the  power  of  the  State 
to  perpetuate  its  existence  as  a  government,  and  is  therefore 
one  of  its  highest  and  most  essential  attributes  of  sovereignty.^ 
If  the  legislature  of  a  State  can  part  with  this  power  for  the 
purpose  of  encouraging  such  enterprises,  it  manifestly  can  part 
with  the  power  of  regulating  the  charges  to  be  made  by  corpo- 
rations, which  it  creates  to  carry  on  such  enterprises,  for  the 
public  services  to  be  rendered  by  them.  It  must,  therefore,  be 
concluded  that  if  the  legislature  of  a  State  does,  in  plain  and 
unequivocal  language,  surrender  to  a  corporation  of  its  cre- 
ation the  power  to  regulate  its  tolls  and  charges  for  its  services 
to  be  rendered  to  the  public,  and  the  co-adventurers  accept 
the  grants  so  made,  it  will  not  be  competent  for  the  legisla- 
ture thereafter  to  recall  the  power  thus  surrendered,  and  to 
impose  upon  the  corporation  such  regulations  of  its  tolls  and 
charges  as  to  it  may  seem  reasonable.^  It  was  so  held  where 
the  Legislature  of  Missouri  had  passed  an  act  amending  the 
charter  of  a  railroad  company,  under  which  its  railroad  was 
sold  to  another  corporation,  which  contained  the  following 
clause:  "The  said  railroad  company  shall  be  subject  to  the  pro- 
visions of  the  general  laws  of  the  State,  now  in  force  or  hereafter 
to  be  enacted,  classifying  freights  and  fixing  the  regulation 
rates  and  charges  for  the  transportation  of  freights  and  passen- 
gers by  the  railroads  in  this  State;  provided  that  the  provisions 
of  this  section,  subjecting  the  Pacific  Railroad  to  future  legis- 
lation, shall  not  take  effect  for  ten  years  after  the  passage  of  this 
act." '  The  charter  of  the  Pacific  Railroad  provided  that  the 
company  should  determine  the  terms,  conditions,  and  manner 
in  which  merchandise,  property,  and  passengers  should  be 
transferred  thereon,  and  that  such  company  should  receive 
such  tolls  and  freights  as  might  be  determined  on  by  the 
directors,  and  should  keep  posted  up  statements  of  the  rates 

^  Ante,  §  2826;  post,  §  5569.  phia  &c.  R.  Co.  v.  Bowers,  4  Houst. 

»  Sloan  D.  Pacific  Railroad,  61  Mo.  (Del.)  506. 
24;  s.  c.  21  Am.  Eep.  397;  Philadel-  »  Mo.  Act  of  March  31.  1868. 
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of  tolls  and  freights  to  be  charged.'  Before  the  expiration  of 
this  ten  years,  the  legislature  passed  "an  act  to  prevent  unjust 
discriminations  and  extortions  in  the  rates  to  be  charged  by 
the  diiferent  railroads  in  this  State,  for  the  transportation  of 
freights  on  said  roads,"  which,  among  other  things,  imposed 
a  heavy  penalty  upon  any  road  doing  business  in  that  State 
which  should  charge  and  collect  a  greater  rate  of  toll  for  the 
transportation  of  freight  for  any  distance  over  its  road  than 
it  should  charge  for  transporting  similar  freight  for  any 
greater  distance  over  its  road.*"  It  is  apparent  that  the  object 
of  this  statute  was  to  prevent  railroad  companies  from  discrimi- 
nating against  intermediate  points,  and  in  favor  of  "through 
points,"  and  "  competing  points"  on  their  roads.  The  Su- 
preme Court  of  Missouri  held  that  this  regulation  was  some- 
thing more  than  a  valid  police  regulation ;  it  was  "  an  arbitrary 
rule  adopted  by  the  legislature  determining  that  certain  rates 
were  unjust,"  the  making  of  which  rule  was  beyond  the 
power  of  the  legislature;  and  they  accordingly  held  the  act 
unconstitutional  in  its  application  to  the  Pacific  Eailroad, 
because  in  conflict  with  the  above-quoted  charter  provisions.' 

§  5537.  What  IJang'uag'e  not  Deemed   Such  a  Surrender. 

In  a  celebrated  case  in  Wisconsin  the  concession  was  made 
by  the  court  that,  although  the  legislature  has  a  general 
authority  to  regulate  the  tolls  of  railroads  under  the  police 
power,  where  the  exercise  of  that  power  is  not  in  some  way 
suspended  or  restrained,  —  yet  such  power  cannot  be  exercised 
where  the  right  of  a  railroad  company  to  take  tolls  at  its  dis- 
cretion is  fixed  by  its  charter  without  any  reserved  right  in 
the  legislature  to  alter  such  charter.*  In  the  above  frame  of 
language,  which  is  taken  from  the  syllabus  of  the  ofiicial 
reporter,  the  concession  is  more  broadly  made  in  favor  of 
such  corporations  than  in  subsequent  decisions,  Federal  and 
State.     While  the  doctrine  of  the  Supreme  Court  of  the  United 


»  Mo.  Act  of  March  12,  1849,  §  12.  '  Sloan  v.  Pacific  R.  Co.,  61  Mo. 

«  Act  of  April  1,  1872.  24,  30;    s.  c.  21  Am.  Rep.  897. 

*  Attorney-General  v.  Railroad  Companies,  35  Wis.  425. 
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States  is  that  a  railroad  corporation  takes  its  charter,  contain- 
ing a  provision  as  to  rates,  subject  to  the  general  law  of  the 
State  and  to  such  changes  as  may  be  made  in  such  general  law, 
and  subject  to  future  constitutional  provisions  and  future  gen- 
eral legislation,  in  the  absence  of  any.  prior  contract  with  it 
exempting  it  from  liability  to  such  future  general  legislation,'  — 
yet  the  same  court  holds  that  the  mere  grant  of  power  in  the 
charter  of  such  company  to  fix  reasonable  charges  for  the  ser- 
vices which  it  is  to  render  to  the  public,  does  not,  unless  the 
grant  is  made  in  exclusive  language,  or  in  language  which  im- 
plies an  understanding  that  the  exercise  of  the  power  shall  not 
be  subject  to  the  control  of  the  legislature,  restrain  future  legis- 
latures from  limiting  such  charges;  since  the  corporation  is 
deemed  to  accept  the  grant  subject  to  the  power  of  the  legisla- 
ture at  any  future  time  to  prescribe  such  reasonable  rates  as  it 
may  see  fit.''  And  it  is  held  that  the  mere  grant  of  power  in  a 
charter,  to  the  directors  of  a  railroad  company,  to  make  needful 
rules  and  regulations  touching  the  rates  of  toll  and  the  manner 
of  collecting  the  same,  does  not  deprive  the  State  of  its  general 
authority  itself  to  regulate  the  rates  of  toll  to  be  collected  by 
the  company.*  Such  a  power  is  not  surrendered  by  a  statute 
granting  to  a  railroad  company  the  right  "  from  time  to  time 
to  fix,  regulate,  and  receive  the  tolls  and  charges  by  them  to 
be  received  for  transportation";*  nor  by  a  statute  providing 
that  the  president  and  directors  of  a  railway  company  may 
"  adopt  and  establish  such  a  tariff  of  charges,  for  the  transpor- 
tation of  persons  and  property,  as  they  may  think  proper,  and 
the  same  to  alter  and  charge  at  pleasure";^  nor  by  a  statute 
empowering  a  railway  and  telegraph  company  "  to  receive  for 
such  transportation,  carrying,  conveying,  and  telegraphing, 
such  tolls  and  charges  as  shall  be  from  time  to  time  established, 

1  Chicago  &c.  K.  Oo.ti.  Minnesota,  Co.,  25  W.  Va.  324;  West  Virginia 

134  U.  S.  418.  Transp.  Co.  v.  Sweetzer,  25  W.  Va. 

'  Minneapolis  &c.  E.  Co.  v.  Min-  434. 
nesota,  134  U.  S.  467.  *  Stone  v.  Farmers'  Loan  &o.  Co., 

»  Chicago  &c.  E.  Co.  v.  Minnesota,  116  U.  S.  307. 
134  U.  S.  418.    See  also  Laurel  Fork  *  Stone  v.  Illinois  Central  E.  Co., 

&c.  E.  Co.  V.  West  Virginia  Transp.  116  U.  S.  347. 
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fixed,  and  regulated  by  the  directors  of  said  railroad  company," 
"  and  that  this  act  shall  be  liberally  and  favorably  construed, 
so  as  to  favor  all  the  purposes  and  objects  of  the  same  and 
the  operation  of  the  provisions  thereof, — provided  that  noth- 
ing contained  in  the  charter  shall  be  so  construed  as  to  prevent 
the  legislature  from  regulating  the  rate  of  transportation  for 
passengers  and  freight  over  the  same  in  this  State;  provided 
further  that  there  shall  be  no  discrimination  in  favor  of  any 
road";'  though  it  would  be  the  duty  of  the  commissioners  in 
fixing  the  rates  upon  this  road  to  see  that  there  is  no  such  dis- 
crimination as  is  thus  provided  against.*  When,  therefore,  the 
charter  of  such  a  corporation  empowered  its  directors  to  estab- 
lish, by  by-laws,  rates  of  charges  of  transportation,  not  repug- 
nant to  the  laws  of  the  State, — it  was  held  that  the  company 
was  not  thereby  released  from  the  restrictions  as  to  rates 
imposed  by  existing  statutes.*  So,  "  an  act  of  incorporation 
which  confers  upon  the  directors  of  a  railroad  company  the 
power  to  make  by-laws,  rules,  and  regulations  touching  tlie 
disposition  and  management  of  the  company's  property,  and 
all  matters  appertaining  to  its  concerns,  confers  no  right 
which  is  violated  by  the  creation  of  a  State  railroad  commis- 
sion, charged  with  the  general  duty  of  preventing  the  exaction 
of  unreasonable  or  discriminating  rates  upon  transportation 
done  within  the  limits  of  the  State,  and  with  the  enforcement 
of  reasonable  police  regulations  for  the  comfort,  convenience, 
and  safety  of  travelers  and  persons  doing  business  within  the 
State."  * 

§  5538.     As  to  the  Uniform  Operation  of  Sucli  Laws. — 

The  constitution  of  Iowa  provides  that  "all  laws  of  a  general 
nature  shall  have  an  uniform  operation;  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens  privileges  or 

^  Stone  V.  New  Orleans  &c.  E.  Co.,  TJ.  S.  541 ;  aflBrming  «.  c.  95  111.  313. 

116  U.  S.  352.  Contra,  Philadelphia  &c.   E.  Oo.   v. 

'  Stone  V.  New  Orleans  &c.  E.  Co.,  Bowers,  4  Houst.  (Del.)  506. 

116  V.  S.  352.  *  Stone  v.  Farmers'  Loan  &c.  Co., 

'  Euggles  V.  Illinois,  108  U.  S.  526 ;  116  U.  S.  307  (quoted  from  the  sylla- 

lUinois  Central  E.  Co.  v.  Illinois,  108  bus). 
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immunities,  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."^  The  general  assembly  shall  not  pass 
local  or  special  laws  in  the  following  cases:  "  .  .  .  .  [enu- 
merating certain  cases  not  relevant  to  this  inquiry]  in  all 
cases  above  mentioned,  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general  and  of 
an  uniform  operation  throughout  the  State."  ^  A  statute  im- 
posing a  rule  or  regulation  applying  alike  to  all  the  railroad 
companies  in  the  State,  but  not  applying  to  other  corpo- 
rations or  persons,  is  not  within  this  inhibition.  It  has 
been  so  held  with  regard  to  the  following  statute:  "Every 
railroad  company  shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employes  of  the  company,  in  conse- 
quence of  any  neglect  of  the  agents,  or  by  any  mismanage- 
ment of  the  engineer  or  other  employes  of  the  corporation,  to 
any  person  sustaining  such  damage."  '  "  These  laws,"  say  the 
court,  "are  general  and  uniform,  not  because  they  operate 
upon  every  person  in  the  State,  for  they  do  not,  but  because 
every  person  who  is  brought  within  the  relations  and  circum- 
stances provided  for  is  affected  by  the  law.  They  are  general 
and  uniform  in  their  operation  upon  all  persons  in  the  like 
situation,  and  the  fact  of  their  being  general  and  uniform  is 
not  affected  by  the  number  of  persons  within  the  scope  of 
their  operation."*  Following  the  doctrine  thus  laid  down,  as 
binding  authority,  because  it  is  the  interpretation  which  has 
been  put  upon  the  constitution  of  a  State  by  the  highest  judicial 
tribunal  of  that  State,  the  Supreme  Court  of  the  United  States 
held  that  an  act  of  the  legislature  of  Iowa,  "  to  establish  rea- 
sonable maximum  rates  of  charges  for  the  transportation  of 
freight  and  passengers  on  the  different  railroads  of  this  State," 
was  not  within  the  foregoing  constitutional  inhibition.' 

§  5539.  Operation  of  Such  Laws  on  the  Exclusive  Power 
of  Congress  over  Interstate  Commerce.  —  State  laws  fixing  a 

^  Const.  Iowa,  art.  1,  §  6.  '  Ibid.  343. 

'  Ibid.,  art.  3,  §  30.  *  Chicago  &c.  K.  Co.  v.  Iowa,  94 

'  McAunich  v.  Mississippi  &c.  E.      U.  S.  155. 
Co.,  20  Iowa,  338,  842. 
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maximum  rate  to  be  charged  by  railroad  companies  or  ware- 
housemen within  the  State  do  not  infringe  that  provision  of  the 
constitution  of  the  'United  States  which  vests  in  Congress 
power  to  regulate  commerce  between  the  States.  The  business 
of  a  railroad  company  or  of  a  warehouseman  is  a  matter  of 
domestic  concern;  and  until  Congress  acts  in  the  matter  of 
regulating  them,  the  States  are  permitted  to  make  such  regu- 
lations as  may  be  necessary  for  the  promotion  of  the  general 
welfare  of  the  people  within  their  limits,  even  though,  in  doing 
so,  those  without  their  jurisdiction  may  be  indirectly  affected.' 
A  railroad  forming  a  continuous  line  in  two  or  more  States, 
and  owned  and  managed  by  a  corporation  whose  corporate 
powers  are  derived  from  the  legislature  of  each  State  in  which 
the  road  is  situated,^  is,  as  to  the  domestic  traffic  within  each 
State,  a  corporation  in  that  State,  and,  as  such,  is  subject  to 
the  laws  of  that  State  not  in  conflict  with  the  constitution  of  the 
United  States;  and  is,  hence,  subject  to  regulation  in  respect 
of  its  tolls  and  charges,  in  like  manner  as  other  companies 
similarly  situated  within  that  State.'  So,  if  a  corporation 
owning  a  railroad  in  one  State,  leases  a  connecting  line  of  rail- 
road in  another  State,  it  must  hold  and  operate  the  line  so 
leased,  subject  to  the  laws  of  such  State  regulating  the  tolls  and 
charges  which  it  may  make  for  transportation  thereon.*  On 
the  other  hand,  it  is  beyond  the  powers  of  the  legislature  of  a 


'  Chicago  &c.  E.  Co.  v.  Iowa,  94  ■•  Of  which  examples  have   been 

U.  S.  155,  163 ;  Munn  v.  Illinois,  94  given  in  a  former  section :  Ante,  §  319, 

U.  S.  113,  185 ;  Chicago  &c.  B.  Co.  v.  et  seq. 

Becker,  32  Fed.  Rep.  849;   Stone  v.  '  Stone  v.  Farmers'  Loan  &c.  Co., 

Farmers'  Loan  &c.  Co.,  116  IT.  S.  307 ;  116  U.  S.  307 ;  Stone  v.  Illinois  Central 

Stone  V.  Illinois  Central  B.  Co.,  116  R.  Co.,  116  U.  S.  347;  Stone  v.  New 

a.  S.  347;  Stone  v.  New  Orleans  &c.  Orleans  &c.  B.  Co.,  116  U.  S.  352. 

E.  Co.,  116  U.  S.  352.     That  a  rail-  *  Stone  v.  Illinois  Central  E.  Co., 

road  company,  part  of  whose  line  is  116  U.  S.  347.    That  a  statute  em- 

in  Canada  and  part  in  one  of  the  powering   railroad    commissioners  to 

United  States,  may  be  enjoined  from  create  schedules  of  rates  will  not  be 

unjustly    discriminating    within    the  construed   as  intended  to  empower 

State  between  one  customer  and  an-  them  to  establish  rates  where    the 

other,     see    Fargo    v.    Eedfleld,   22  carriage ,  is  to  points  beyond  the  lim- 

Blatchf ,  (U.S.)  527 ;  «.  c.  22  Fed.  Bep.  its  of  the  State, — see  Merrill  v.  Boston 

373.  &c.  B.  Co.,  63  N.  H.  259. 
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State  to  enact  a  statute  intended  to  prevent  unjust  discrimina- 
tion on  the  part  of  common  carriers,  in  respect  of  a  through 
transit  from  a  point  within  to  a  point  without  the  State.  For 
instance,  the  Legislature  of  Illinois  had  no  power  to  pass  a 
statute  which  should  reach  the  case  of  an  unjust  discrimina- 
tion by  a  railroad  company  in  a  through  rate  of  freight  from 
a  point  within  the  State  of  Illinois  to  a  point  within  the  State 
of  New  York.'  So,  a  bridge  spanning  a  river,  which  forms  the 
boundary  line  between  two  States,  which  has  been  built  by  a 
corporation  chartered  by  the  concurrent  action  of  the  legisla- 
tures of  the  two  States,^  is  an  instrument  of  interstate  com- 
merce, and  the  traffic  across  the  same  is  interstate  commerce, 
which  is  not  subject  to  regulation  by  either  of  the  States  which 
it  connects;  so  that  if  one  of  them  assumes  to  fix  a  maximum 
rate  of  tolls  and  fares  and  to  enforce  the  same  by  criminal 
process,  the  judgment  of  its  court  will  be  reversed  on  error  by 
the  Supreme  Court  of  the  United  States.*  So,  a  State  board  of 
railroad  commissioners  has  no  power  to  regulate  or  interfere 
with  the  transportation  of  persons  or  merchandise  by  a  steam- 
ship company,  between  ports  within  the  State,  if  they  be  in 
transit  to  or  from  other  States,  or  when,  in  navigating  the 
ocean,  the  vessel  goes  beyond  a  marine  league  from  the  shore.* 
The  theory  is,  that  steamship  companies  are  not  engaged  in 
domestic  commerce  when  they  take  up  persons  or  merchandise 
to  carry  to  a  destination  within  the  State  from  a  place  with- 
out it,  or  when  they  take  up  persons  or  merchandise  within 
the  State  to  carry  to  a  place  without  its  limits.*  There  is  no 
difficulty  in  the  conclusion  that  that  branch  of  railway  ser- 

'  Wabasli  &c.   E.  Oo.  ■».  Illinois,  inal  acts  of  incorporation  constituted 

118  IT.  S.  557 ;    reversing  People  v.  a  contract  between  the  corporation  and 

Wabash  &c.  R.  Co.,  104  111.  476.  both  of  the  States,  which  could  not  be 

'  As  to  the  legal  status  of  such  a  altered  by  one  State  without  the  con- 
corporation,  see  ante,  §  319,  et  seg.  sent  of  the  other. 

'  Covington  &c.  Bridge  Co.  v.  Ken-  *  Pacific  Coast  Steamship  Co.  v. 

tucky,  154  U.  S.  204.    The  decision  is  Railroad  Comm'rs,  9  Sawy.   (U.  S.) 

by  a  bare  majority  of  the  court.    Four  253;   g.  c.  18  Fed.  Bep.  10. 
of  the  justices   (Fuller,   0.   J.,   and  '  Ibid.    See  on   this  subject  The 

Field,   Gray,  and   White,   JJ.)   con-  Daniel  Ball,  10  Wall.  (U.  S.)  557. 
curred  on  the  ground  that  the  orig- 
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vice  known  as  "  switching  "  is  local  in  its  nature,  and  that  the 
charges  made  for  it  are  not  to  be  regarded  as  a  part  of  the 
through  rates  fixed  beforehand  by  an  interstate  shipment,  but 
that  such  charges  are  subject  to  regulation  by  any  statute  reg- 
ulating charges  for  railway  services  within  the  State,  which 
would  otherwise  be  constitutional  and  valid.^ 

§  5540.  Power  to  Regulate  Such  Charg-es  by  Means  of 
Commissions.  —  That  the  legislature  of  a  State  can,  unless  it 
has  parted  with  the  power  in  unmistakable  language,  fix,  by 
a  direct  act  of  legislation,  the  maximum  limit  of  charges  of 
railroad  companies,  warehousemen,  and  other  corporations 
and  persons  whose  business  is  affected  with  a  public  interest,  is 
settled,  so  far  as  a  question  which  is  constantly  challenged 
can  be  settled,  by  a  divided  court.^  That  such  a  power  can- 
not  be  exercised  by  means  of  a  commission  appointed  by  the 
legislature,  unless  at  least  the  coromission  proceeds  judicially, 
is  settled  by  one  incongruous  and  self-contradictory  decision, 
rendered  by  a  divided  court.*  It  is  difficult  to  say  to  what 
extent  the  present  solution  of  the  question  may  be  influenced 
by  decisions  of  the  Supreme  Court  lying  intermediate  in  point 
of  time  between  the  decision  in  which  it  first  established  this 
power  in  the  legislature  of  a  State,  and  the  decision  in  which 
it  denied  it  to  a  railway  commission  created  by  the  legisla- 
ture of  a  State.  The  decision  of  that  court  in  a  collection  of 
cases,  known  as  the  Railroad  Commission  Cases/  must,  we 
take  it,  be  quoted  to  the  effect  that  it  is  competent  for  the 
legislature  of  a  State,  unless  it  has  parted  with  the  power  in 
explicit  language,  to  establish  a  commission  for  the  superin- 
tendence of  all  railroads  in  the  State,  declaring  them  to  be 
public  highways;   to  compel   such  railroads  to  make  stated 

1  Chicago  &c.  E.  Co.  v.  Becker,  32  divided :  Munn  v.  Illinois,  94  T7.  S. 
Fed.  Eep.  849.  113 ;  Budd  v.  New  York,  143  U.  S.  517 ; 

2  In  regard  to  railroad  companies,  Brass  v.  North  Dakota,  153  U.  S.  391, 
it  maybe  regarded  as  settled:  Rea-  — in  which  last  case  four  oi  the  nine 
gan  V.  Farmers'  Loan  &  Trust  Co.,  justices  dissented. 

154  U.   S.  362.    In  reaard  of  ware-  '  Chicago  &c.  E.  Co.  v.  Minnesota, 

housemen  the  court  has  always  been      134  U.  S.  418. 

*  116  U.  S.  307. 
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reports  to  such  commission;  to  compel  them  to  furnish  the 
commission  with  their  tariffs  of  charges  of  transportation- of 
every  kind;  to  make  it  the  duty  of  the  commission  to  revise 
the  tariffs  of  charges  so  furnished,  and  to  determine  whether 
or  not,  and  in  what  ps^rticular,  if  any,  such  charges  are  more 
than  just  compensation  for  the  services  to  be  rendered,  and 
whether  or  not  unjust  discrimination  is  made  in  such  tariff 
of  charges  against  any  person,  locality,  or  corporation,  and 
when  such  charges  are  corrected  and  approved  by  the  com- 
mission, to  append  a  certificate  of  its  approval  to  them;  to 
empower  the  commission  to  fix  tariffs  of  charges  for  those 
railroads  which  fail  to  furnish  reports  of  their  charges  as 
above  required;  to  empower  it  to  hear  all  complaints  made 
by  any  person  against  any  such  tariff  of  rates,  so  approved, 
upon  notice,  evidence,  and  the  privilege  of  counsel,  as  parties 
are  heard  before  arbitrators,  and  to  make  and  publish  any 
change  in  such  rates  which  may  be  determined  upon  at  such 
hearing.^  On  the  other  hand,  such  a  law,  which  was  con- 
strued as  having  the  substance  and  effect  of  delegating  to  the 
loose  discretion  of  juries  the  question  what  rates  of  charges 
by  railroad  companies  are  reasonable,  upon  the  principle  of 
allowing  such  companies  "  a  fair  and  just  return"  on  the 
value  of  their  properties,  —  has  been  held,  by  three  Federal 
judges,  to  involve  a  power  of  confiscation,  and  hence  a  depri- 
vation of  property  without  due  process  of  law?  Since  the 
above  lines  were  put  on  paper,  the  Supreme  Court  of  the 
United  States  has  rendered  a  decision  which  must  be  accepted 
as  establishing  the  principle  that  it  is  competent  for  a  State, 
through  a  commission,  to  impose  reasonable  regulations  upon 
railway  companies  in  respect  of  their  fares  and  charges  for 
trafiic  wholly  within  the  State;  but  that  there  will  alWays 
remain  a  question  whether  such  fares  are  unreasonable  in  the 
sense  of  being  confiscatory,  and  hence  a  deprivation  of  prop- 


'  Stone  V.  Farmers'  Loan  &c.  Co.,  '  Louisville  &c.  E.  Co.  v.  Tennes- 

116  U.  S.  307 ;  Stone  v.  Illinois  Oen-      see    E.    Commission,   19  Fed.    Eep. 
tral  E.  Co.,  116  U.  S.  347 ;   Stone  v.      679. 
New  Orleans  &c.  E.  Co.,  116  U,  S. 352. 
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erty  without  due  process  of  law  and  a  denial  of  the  equal  pro- 
tection of  the  laws,  within  the  meaning  of  the  fourteenth 
amendment  to  the  Federal  constitution, —  in  which  case  the 
enforcement  of  such  fares  may  be  enjoined  in  a  court  of  the 
United  States,  whether  the  railroad  company  is  incorporated 
by  the  State  creating  the  commission,  or  by  another  State.' 
Under  any  view  of  the  question,  it  is  certainly  a  sound  con- 
cluiiion  that,  even  where  the  charter  of  a  railroad  company 
gives  to  it,  in  exclusive  language,  the  right  to  regulate  its 
charges,  the  State  creating  the  corporation  may  create  a  com- 
mission and  clothe  it  with  power  to  see  that  the  company 
keeps  within  its  charter  limits,  and  that  it  is  not  guilty  of 
unjust  discrimination  contrary  to  the  principles  of  the  com- 
mon law;  and  that,  to  this  end,  it  may  require  the  company 
to  submit  its  tariff  of  charges  to  the  commission,  in  order 
that  the  commission  may  see  that  such  tariff  conforms  to  the 
limits  fixed  by  the  charter.*  Nor  are  the  decisions  of  the 
Supreme  Court  of  the  United  States,  so  far  as  they  have 
spoken  upon  this  question,  understood  to  run  counter  to  the 
conclusion  of  the  Supreme  Court  of  Mississippi,  that  where  a 
charter,  granted  by  a  State  to  a  railroad  company,  authorizes 
the  company  "  to  fix,  regulate,  and  receive  tolls  and  charges 
for  transportation  of  persons  and  property,"  there  is  annexed 
to  the  grant  the  implied  condition  that  the  tolls  and  charges 
fixed  shall  be  reasonable,  and  that  the  legislature  retains  the 
power  to  secure,  through  a  commission  established  for  the 
purpose,  conformity  by  the  company  to  the  standard  of  rea- 
sonableness,—  the  final  test  of  reasonableness  not  being  with 
the  commission,  but  with  the  judiciary  of  the  State,  and  the 
fixing  of  rates  by  the  commission  not  being  couclusive,  but 
only  prima  facie  correct.' 


'  Eeagan  v.  Farmers'  Loan  &  Trust  of   1879  was   aflBrmed  by  a  Circuit 

Co.,  154  IT,  S.  362.  Court  of  the  United  States  in  Tilley  v. 

'  Stone  V.  Yazoo  &c.  E.  Co.,  62  Savannah&c.  E.  Co.,4Woods  (U.  S.), 

Miss.  607 ;  s.  e.  52  Am.  Eep.  193.  427.   The  decision  of  the  Circuit  Court 

'  Stone  V.  Natchez  &c.  E.  Co.,  62  of  the  United  States  for  the  District 

Miss.  646.    The  constitutionality  of  of  Minnesota  in  Chicago  &c,  R.  Co.  v. 

the  Georgia  Eailroad  Commission  Law  Beclcer,  32  Fed.  Eep.  849,  aiBrining 
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§  5511.  This  Liegislative  Power  not  Kestralned  by  Com- 
pacts between  the  Corporation  and  Third  Parties.  —  It  is  too 

plain  for  discussion  that  the  police  power  of  the  State,  includ- 
ing its  power  to  regulate  the  tolls  and  charges  of  corporations 
which  it  has  created  to  perform  public  duties,  cannot  in  any 
way  be  restrained  by  any  compacts  which  such  corporations 
may  make  with  third  persons.  The  reason  is  that  the  corpo- 
ration cannot  grant  more  than  it  has,  and  the  governing 
maxim  is  pacta  privata  publico  juri  derogare  non  possunt.  A 
street  railway  corporation  cannot,  therefore,  by  a  compact 
entered  into  with  a  connecting  corporation,  extricate  itself 
from  the  control  of  the  legislature  over  the  rates  of  fare  which 
it  may  charge  for  the  transportation  of  passengers;  and  al- 
though a  subsequent  act  of  the  legislature  may  operate  to 
determine  such  private  contract,  j'et  it  does  not  impair  the 
obligation  of  contracts  in  the  sense  of  the  Federal  constitu- 
tion.^ The  ritate  may  therefore  limit  the  charges  of  railroad 
companies,  if  otherwise  it  possesses  the  power  so  to  do,  not- 
withstanding such  companies  may  have  pledged  their  income 
as  security  for  the  payment  of  obligations  incurred  upon  the 
faith  of  their  charter,  prior  to  the  passage  of  the  act  fixing  the 
limitation.^ 

§  5542.  Status  of  Contracts  Abrogated  by  Interstate  Com- 
merce Law.  —  The  same  difficulty  has  arisen  in  regard  to  the 
rights  of  parties  to  contracts  creating  discriminations  in  favor 
of  particular  shippers,  which  contracts  were  rendered  unlaw- 

the  constitutionality  of  the  Minnesota  for  each,  railroad,  a  schedule  of  max- 
Railroad  Commiaaion  Law  of  1887,  imum  rates  includes  the  classification 
seems  to  lose  its  value  as  authority,  in  of  freight  rates,  which  must  be  pub- 
view  of  the  subsequent  decision  of  the  .  lished  to  be  operative,  — aee  St.  Louis 
Supreme  Court  of  the  United  States  &c.  E.  Oo.  v.  Blackwood,  14  111.  App. 
in  Chicago  &c.  E.  Co.  v.  Minnesota,  503. 

134  U.  S.  418.    That  the  regulations  of  '  Buffalo    &c.    E.   Co.   ■».   Buffalo 

the  Georgia  railroad  commissioners  Street  E.  Co.,  Ill  N.  Y.  132;  s.  c.  19 

as  to  passenger  rates  do  not  apply  to  N.  E.  Eep.  63 ;  2  L.  E.  A.  384. 

passengers  carried  on /mg'/ii  (rains, —  '  Munn  v.  Illinois,  94  U.  S.  113; 

Bee  Parteei;.  Georgia  Eailroad,  72  Ga.  Chicago  &c.  E.  Co.  v.  Iowa,  94  U.  S. 

347.    That  a  statute  requiring  State  155 ;  Peik  v.  Chicago  &c.  E.  Co.,  94 

commissioners  to  make  and  publish  U.  S.  164,  176. 
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ful  by  tlie  Interstate  Commerce  Law,  and  were  hence  abro- 
gated. It  was  held,  in  a  case  where  the  point  was  very 
earnestly  contested,  that  tlie  necessary  effect  of  the  statute 
was  to  abrogate  all  contracts  opposed  to  its  terms,  the  statute 
being  a  statute  of  public  policy,  and  having  no  saving  clause 
in  respect  of  existing  contracts.*  It  is  difficult  to  raise  any 
doubt  of  the  soundness  of  this  conclusion,  upon  the  principles 
of  the  common  law;  otherwise,  the  contracts  of  private  per- 
sons would  be  above  the  power  of  the  legislature.  There  is 
authority  for  the  proposition  that  "  if  H.  covenants  to  do  a 
thing  which  is  lawful,  and  an  act  of  Parliament  comes  in  and 
hinders  him  from  doing  it,  the  covenant  is  repealed."^  This 
proposition  would  hold  good  in  regard  to  an  act  of  Congress, 
unless  the  fifth  amendment  to  the  Federal  constitution  puts 
Congress  under  some  restraint  in  regard  to  the  passage  of  laws 
abrogating  unexecuted  contracts,  which  is  understood  not  to  be 
the  case.*  Where  the  corporation  of  the  city  of  New  York 
conveyed  lands  for  the  purpose  of  a  church  and  cemetery  with 
a  covenant  for  quiet  enjoyment,  and  afterwards,  pursuant  to  a 
power  granted  by  the  legislature,  passed  an  ordinance  pro- 
hibiting the  use  of  these  lands  as  a  cemetery, — it  was  held  that 
this  was  not  a  breach  of  the  covenant  which  entitled  its  gran- 
tees to  damages,  but  that  it  was  a  repeal  of  the  covenant  by  the 
legislature.*  But  the  question  is  stripped  of  all  difficulty  where 
the  doing  of  the  act,  subsequently  prohibited  by  the  legisla- 
ture, was  prohibited  under  the  principles  of  the  common  law. 

*  Southern  Wire  Co.  v.  St.  Louis  opinion  ttat  if  the  thing  to  he  done 
Bridge  &c.  E.  Co.,  38  Mo.  App.  194.  was  lawful  at  the  time  when  the  de- 
Compare  Brick  Presbyterian  Church  fendant  entered  into  the  covenant, 
V.  New  York,  5  Cow.  (N.  Y.)  538.  the  covenant  was  binding  upon  him 

'  Brewster  v.  Kitchell,  1  Salk.  198;  by  way  of  damages,  though  the  doing 

t.  0. 1  Ld.  Eaym.  317,  321.  of  the  thing  was  afterwards  prohib- 

•  But  in  another  old  case  the  ac-  ited  by  act  of  Parliament.  Brason  v. 
tion  was  covenant  upon  a  charter-  Dean,  3  Mod.  39. 

party  for  the  freight  of  a  ship.    The  *  Brick    Presbyterian    Church   v, 

defendant  pleaded  that  the  ship  was  New  York,  5  Cow.  (N.  Y.)  588.    This 

loaded  with  French  goods  prohibited  decision    denies    the    authority    of 

by  law  to  be  imported,  and  judgment  Brason  v.  Dean,  supra,  and  recognizes 

was  given  for  the  plaintiff   on  de-  that  of  Brewster  v,  Kitchin,  supra. 
murrer,  —  the    court    being   of    the 
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Thus,  where,  before  the  passage  of  the  Interstate  Commerce 
Act  of  Congress,  a  plaintiff  had  a  contract  with  a  railroad  com- 
pany to  allow  him  rebates  upon  freights  shipped  by  him,  which 
contract  was  void  under  the  principles  of  the  common  law,^ 
and,  after  the  taking  effect  of  the  Interstate  Commerce  Act, 
the  defendant  was  obliged  to  refuse  further  to  execute  the  con- 
tract, it  was  held  that  the  plaintiff  had  no  righT;  of  action  for 
damages  accruing  from  breaches  of  the  contract  after  the  pas- 
sage of  the  act.^ 

§  5543.  Application  of  This  Power  to  Railway  Companies. 

Common  carriers  exercise  a  quasi  public  office,  and  have 
duties  to  perform  in  which  the  public  is  interested.'  The 
prices  which  such  carriers  may  charge  for  their  services  has 
long  been  the  subject  of  statutory  regulation  in  England.* 
Railroad  companies  being  such  carriers,  the  rates  of  charges  at 
which  they  must  serve  the  public  are,  under  the  foregoing 
principles,  clearly  the  subjects  of  governmental  regulation, 
unless  the  right  to  regulate  their  own  affairs  and  charges 
is  exclusively  committed  to  them  in  their  charters."  The 
right  to  impose  such  regulations,  being  exclusively  of  a 
public  nature,  is  not  lost  by  non-user  for  any  lapse  Of  time.^ 

n 

1  Ante,  §§  5447,  5448.  «.  c.  19  Minn.  418;  s.  c.  18  Am.  Eep. 

*  Fitzgerald  v.  Grand  Trunk  R.  345 ;  Southern  Minn.  E.  Co.  v.  Cole- 
Co.,  63  Vt.  169 ;  s.  c.  22  Atl.  Eep.  76.  man,  94  U.  S.  181,  note ;  Stone  v. 
To  the  same  effect,  see  Southern  Wire  Wisconsin,  94  U.  S.  181.  In  all  these 
Co.  V.  St.  Louis  Bridge  &c.  E.  Co.,  38  cases,  Mr.  Justice  Field  and  Mr.  Jus- 
Mo.  App.  194.  tice  Strong    dissented.    So   held   in 

°  New  Jersey  Steam  Nav.  Co.  v.  Stone  v.  Farmers'  Loan  &c.  Co.,  116 

Merchants' Bank,  6  How.  (U.  S.)  344,  U.  S.  307;  Stone  v.   Illinois  Central 

382.  E.  Co.,  116  U.  S.  347;  Stone  v.  New 

*  See  3  Stat.  Will.  &  M.,  ch.  12,  Orleans  &c.  E.  Co.,  116  U.  S.  352. 
§  24 ;  3  British  Stats,  at  Large,  481.  See  also  in  affirmation  of  it,  Chicago 
This  statute  seems  to  have  remained  &c.  R.  Co.  v.  Wellman,  143  TJ.  S.  339; 
in  force,  with  some  amendment,  until  Eeagan  v.  Farmers'  Loan  &  Trust  Co. , 
1827,  when  it  was  repealed,  and  has  154  U.  S.  362.  The  doctrine  of  the 
not  since  been  re-enacted.  text  was  reaffirmed,  but  limited  to 

*  Chicago  &c.  E.  Co.  v.  Iowa,  94  direct  legislative  action,  and  exclud- 
U.  S.  155;  Peik  v.  Chicago  &c.  E.  ing  the  delegation  of  such  power  to 
Co.,  94  XJ.  S.  164 ;  Chicago  &c.  E.  Co.  commissions,  in  Chicago  &c.  E.  Co.  v. 
V.  Ackley,  94  TJ.  S.  179 ;  Winona  &c.  Minnesota,  134  U.  S.  418. 

E.  Co.  V.  Blake,  94  U.  S.  180 ;  affirming  ^  In    the    particular  ca^e,    twenty 
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And  this  is  so,  although  the  income  of  the  railroad  company- 
may  have  been  pledged,  or  the  road  itself  leased  as  secu- 
rity for  the  payment  of  obligations  incurred  on  the  faith 
of  the  charter;  since  the  mortgagees  or  lessees  of  the  property, 
or  the  pledgees  of  its  income,  could  have  no  higher  rights 
therein  than  the  corporation  itself  bad:  the  corporation  could 
not  grant  more  than  it  possessed.^  The  provision  in  the 
charter  of  a  railroad  company  that,  "  on  completion  of  said 
railroad  or  any  portion  of  its  track  not  less  than  ten  miles,  it 
shall  and  may  be  lawful  to  demand  and  receive  such  sum  or 
sums  of  money,  for  passage  and  freight  of  persons  and  prop- 
erty, as  they  shall  from  time  to  time  think  reasonable,"  was 
held  not  to  relieve  the  particular  company  from  such  regula- 
tion, where  it  appeared  that  its  charter  was  not  accepted,  nor 
the  company  organized,  until  after  the  adoption  of  the  consti- 
tution of  the  State  containing  the  provision  that  all  laws  for 
the  creation  of  corporations  "  may  be  altered  or  repealed  at 
any  time  after  their  passage."^  Where  a  railroad  existing 
within  a  State  has  been  consolidated  with  a  connecting  road 
existing  within  another  State,  each  State  possesses  this  power 
to  regulate  the  fares  and  charges  of  the  consolidated  road  so 
far  as  it  lies  within  its  own  borders.* 

years:  Chicago  &c.  E.  Co.  v.  Iowa,  94  issue  of  paper  currency  by  the  gov- 

TJ.  S.  155,  162.  emment :  Moneypenny  v.  Sixth  Av- 

"  Chicago  &c.  R.  Co.  v.  Iowa,   94  enue  E.   Co.,   7  Eob.  (N.    Y.)   328. 

U.S.  155;  Peikt).  Chicago  &C.E.  Co.,  Application  of  Baltimore  ordinance 

94  IT.  S.  164,  176.  fixing  street  railway  fares  at  five  cents 

"Attorney-General  v.  Eailroad  in  respect  of  transits  6e)/on(ici«2/ Kmto; 
Companies,  35  Wis.  425,  599 ;  followed  Baltimore  &c.  Turnp.  Eoad  v.  Boone, 
as  a  binding  authority  by  the  Supreme  45  Md.  344.  Tennessee  statute  con- 
Court  of  the  United  States  in  Stone  strued  as  not  obliging  railroad  com- 
V.  Wisconsin,  94  U.  S.  181.  See  also  panics  to  apportion  their  charges  to 
Peik  V.  Chicago  &c.  E.  Co.,  6  Biss.  the  distance  carried,  but  as  allowing 
(U.  S.)  177;  s.  c.  affirmed,  94  U.  S.  them  to  fix  a  maximum  sum :  Ragan 
164   176.  ■"•  Aiken,  9  Lea  (Tenn.),  609;  s.  c.  42 

'  Peik  V.  Chicago  &c.  E.  Co.,  94  Am.  Eep.  684.    That  an  action  under 

U.  S.  164 ;   Stone  v.  Farmers'   Loan  an  Iowa  statute  creating  a  forfeiture 

&c.  Co.,  116  U.  S.  307.    Eight  of  a  against  railroad  companies,   to    the 

street  railway  company,  under  author-  school  fund,  does  not  bar  an  action 

ity  conferred  by  act  of  Congress,  to  under  another  clause  creating  a  for- 

add  one  cent  to  its  charter  fare,  on  the  feiture  in  favor  of  the  party  injured : 
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§  5544.  Application  of  This  Power  to  Street  Kailway 
Companies. —  The  police  power  of  the  State  extends  to  regulat- 
ing the  fares  which  may  be  charged  by  corporations  created 
with  the  power  of  occupying  the  public  streets  of  cities  with 
railroad  tracks,  and  operating  them  in  the  transportation  of 
passengers.* 

§  5545.  Application  of  This  Power  to  Reorgranized  Cor- 
porations. —  Where  a  railroad  corporation  has  mortgaged  its 


Herriman  v«  Burlington  &c.  E.  Co., 
57  Iowa,  187.  Construction  of  New 
Hampshire  statute  of  1867  "  to  pre- 
vent railroad  monopolies"  :  Morrill  v. 
Boston  &c.  R.,  55  N.  H.  531.  Con- 
struction of  a  statute  providing  that 
a  railroad  company  shall  charge 
"  not  exceeding  three  cents  per  mile 
for  a  distance  of  more  than  eight 
miles,  provided  the  fare  shall  always 
be  made  that  multiple  of  five  nearest 
reached  by  multiplying  the  rate  bj 
the  distance" ;  Railroad  Company  v. 
Skillman,  39  Ohio  St.  444.  That 
Texas  statute  establishing  maximum 
rates  does  not  apply  to  matter  for- 
warded by  express  companies:  Texas 
Express  Co.  v.  Texas  &c.  R.  Co., 
4  Woods  (U.  S.)  870.  That  New 
York  statute  of  1857  "  to  prevent  ex- 
tortion by  railroad  companies,"  does 
not  apply  to  city  railroads  incorpo- 
rated under  the  general  act  of  1850, 
whose  fare  is  regulated  by  contract 
■with  the  city  authorities  which  be- 
stowed the  grant:  Moneypenny  v. 
Sixth  Avenue  R.  Co.,  7  Rob.  (N.  Y.) 
328.  That  a  statute  authorizing  rail- 
road companies  to  charge  for  freight 
not  exceeding  the  rate  of  fifty  cents 
per  hundred  pounds  per  hundred 
miles,  does  not  prohibit  them  from 
charging  fifty  cents  for  less  than  one 
hundred  pounds:  Murray  v.  Gulf 
&c.  R.  Co.,'  63  Tex.  407;  «.  e.  51 
Am.  Rep.  650.  That  the  freight 
rate  to  which  the  Southern  Pacific 
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Railroad  Company  is  limited  by  its 
charter  is  inoperative  in  Texas: 
Knight  V.  Southern  Pac.  R.  Co.,  41 
Tex.  406.  That  a  rate  exceeding  the 
maximum  allowed  by  statute,  for 
through  transmission  over  defend- 
ant's road  and  a  connecting  road, 
pursuant  to  an  agreement  therewith, 
will  not  be  held  to  be  in  excess,  if 
within  the  maximum,  after  deducting 
transshipment,  elevator,  and  demurrage 
charges  necessitated  by  the  existence 
of  the  two  roada :  Owen  v.  St.  Louis 
&c.  R.  Co.,  83  Mo.  454.  Construction 
of  United  States  Pacific  Railroad  Act 
of  1862  requiring  that  company  to 
transport  freight  and  passengers  for 
the  government  "at  fair  and  reason- 
able rates":  Union  Pacific  R.  Co.  v. 
United  States,  20  Ot.  of  CI.  (U.  S.) 
70.  Construction  of  New  Hampshire 
Laws,  1852,  ch.  1277,  §  1,  requiring 
railroad  companies  to  post  their  tariff 
rates  in  their  several  stations :  Locke 
&  Co.i).  Concord  R.  Co.,  60  N.  H.  552. 
When  a  railway  station  agent  could 
not  recover  a  statutory  penalty  for  an 
overcharge  on  the  ground  of  being  in 
pari  delicto:  Steever  v.  Illinois  Central 
R.  Co.,  62  Iowa,  371. 

'  Buffalo  &c.  R.  Co.  v.  Buffalo 
Street  R.  Co.,  Ill  N.  Y.  132;  s.  c.  19 
N.  E.  Rep.  63;  2  L.  R.  A.  384.  Ap- 
peal in  equity  by  city  to  restrain 
street  railroad  company  from  raising 
fares  dismissed:  Cambridge  v.  Cam- 
bridge R.  Co.,  10  Allen  (Mass.),  50. 
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properties  and  franchises,  and  the  mortgage  has  been  jore- 
closed,  and  the  properties  and  franchises  sold  to  a  purchaser 
who  has  organized  a  new  corporation,  to  receive  and  use  the 
same,  if,  prior  to  the  organization  of  the  new  corporation,  the 
legislature  has  established  a  law  fixing  the  maximum  rates  of 
charges  of  railway  transportation,  the  new  corporation  becomes 
subject  to  that  law,  although  the  preceding  corporation  may 
have  been  exempt  from  it.' 

§  5546.  Kegulatlon  of  Charges  for  Railway  "Switch- 
ing."—  A  statute  authorizing  a  State  railroad  commission  to 
regulate  charges  for  railway  switching,  which  provides  for  an 
appeal  to  a  judicial  court  and  for  proceedings  to  be  taken 
therein,  as  in  the  case  of  civil  actions,  has  been  held  not  to 
be  a  taking  of  property  without  dv^  process  of  law,  within  the 
meaning  of  the  fourteenth  amendment  to  the  Federal  con- 
stitution, nor  an  infringement  upon  the  exclusive  power  of 
Congress  to  regulate  interstate  commerce.^  But  this  decision 
was  rendered  before  the  Supreme  Court  of  the  United  States 
delivered  an  unfavorable  expression  in  regard  to  the  same 
law,'  and  its  value  as  authority  is  hence  doubtful,  except  in  so 
far  as  it  holds  that  the  State  regulation  of  railway  switching 
charges  does  not  infringe  the  exclusive  power  of  Congress 
over  interstate  commerce. 

§  5547.  Statutes    Prohibiting'    Unjust    Discrimination. — 

There  is  no  doubt  whatever  that  statutes  prohibiting  unjust 
discriminations  by  railroad  companies,  or  other  common  car- 
riers, among  shippers,  are  within  the  police  power  of  the 
State,  because  such  discriminations  are  prohibited  by  the 
principles  of  the  common  law;  and  such  statutes  are  therefore 
to  be  regarded  as  in  affirmance  of  the  common  law.     It  has 

'  Owen  v.  St.  Lonis  &c.  E.  Co.,  83  Looisville  &c.  R.  Co.  v.  Palmea,  109 

Mo.  454.    The  same  has  been  held  in  U.  S.  244. 

regard  to  an  exemption  from  taxation,  '  Chicago  &c.  E.  Co.  v.  Becker,  32 

but  on  the  ground  that  it  is  not  assign-  Fed.  Eep.  849. 
able:  Morgan  v.  Louisiana,  93  TT.  S.  '  Chicago  &c.  E.  Co.  v.  Minnesota, 

217;  Wilson  v.  Gaines,  103  IT.  S.  417;  134  U.  S.  418. 
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been  justly  held  that,  in  the  grant  of  a  franchise  of  building 
and  using  a  public  railway,  there  is  an  implied  condition  that 
it  is  held  as  a  quasi-'puhlic  trust,  and  that  the  company  pos- 
sessed of  the  grant  must  exercise  a  perfect  impartiality  to  all 
who  seek  the  benefit  of  the  trust.' 

§  5548.  What  is,  and  Wliat  is  not.  Unjust  Discrimina- 
tion.—  What  is,  and  what  is  not,  unjust  discrimination, 
within  the  principles  of  the  common  law  and  statutes  in 
aflBrmance  of  the  same,  is  a  question  upon  which  there  is  a 
great  contrariety  of  decision.  It  has  been  pointed  out  that  it 
is  not  a  discrimination  merely  which  is  prohibited  by  such  a 
statute,  or  by  the  principles  of  the  common  law,  but  an 
"unjust  discrimination";  and  it  has  been  accordingly  held 
that  the  railroad  company  may  charge  a  less  rate  per  mile  for 
a  long  distance  than  for  a  short  distance.^  But  where  such  a  com- 
pany makes  a  less  charge  for  shipping  to  a  certain  consignee 
than  to  other  consignees  in  the  same  city,  there  is  an  unjust 
discrimination.'  So,  the  view  has  been  taken  that  a  railroad 
company  may  discriminate  in  favor  of  persons  living  at  a 
distance  from  its  terminus,  in  order  to  get  their  freight,  which 
would  otherwise  go  by  a  different  route,  and  that  patrons  of 
the  road  not  so  favored  have  no  action  because  of  such  dis- 
crimination, if  they  are  not  charged  more  than  reasonable 
rates.*  Where  the  legislature  has  a  qualified  right  of  fixing 
the  charges  of  a  railway  company  so  as  not  to  impair  its 
vested  rights,  then,  according  to  the  holding  of  a  Federal 
district  judge,  it  may  prohibit  any  discrimination  by  such  a 
company  between  persons  and  places,  unless  the  same  is  done 
to  enable  it  to  retain  or  secure  business  at  a  point  or  place 

'  Messenger  v.  Pennsylvania  E.  Co.,  37  N.  J.  L.  531 ;  s.  c.  18  Am.  Eep.  754. 

«  St.  Louis  &c.  E.  Co.  V.  Hill,  14  111.  v.  Illinois,  118  U.  S.  557.  Subject  to 
App.  579 ;  Ex  parte  Koehler,  23  Fed.  exceptions,  it  is  the  rule  under  the 
Eep.  529.  That  this  was  an  unjust  act  of  Congress  known  as  the  Inter- 
discrimination,  under  the  Illinois  state  Commerce  Law. 
Eailroad  Act,  was  held  in  People  v.  '  St.  Louis  &c.  E.  Co.  v.  Hill,  14 
Wabash    &c.  E.    Co.,   104   111.   476;  111.  App.  579. 

though  the  decision  was  reversed  on  *  Eagan  v.  Aiken,  9  Lea  (Tenn.), 

other  grounds :  Wabash  &c.   E.  Co.  609;  s.  c.  42  Am.  Eep.  684. 
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where  there  are  competing  lines  of  transportation,  in  which 
case  it  may  charge  less  for  a  long  haul  than  for  a  short  haul  in 
the  same  direction,  so  long  as  the  charge  for  the  short  haul  is 
reasonable}  When,  therefore,  the  line  of  a  railroad  corpo- 
ration formed  part  of  a  line  of  transportation  consisting  largely 
of  water  carriage  between  two  particular  points,  it  was  held 
that  a  rate  might  be  made  so  as  to  enable  it  to  compete  with 
another  road  constituting  a  part  of  another  line  of  railroad 
transportation  between  the  same  points.^ 

§  5549.  The  Same  Subject  Continued.  —  Another  court 
goes  to  the  extent  of  holding  that  a  railroad  corporation  may, 
by  way  of  inducement  to  a  shipper,  make  a  special  contract  to 
give  him  a  rebate  from  the  usual  rates  of  freight;  and  that  if 
the  property  of  the  corporation  passes  into  the  hands  of  a 
receiver,  such  rebate  may  be  paid  by  the  receiver.'  It  has 
been  held  that  discrimination  in  the  rates  of  freight  charged 
by  a  railroad  company  to  shippers,  based  solely  on  the  amount 
of  freight  shipped,  without  reference  to  any  conditions  tend- 
ing to  decrease  the  cost  of  transporation,  are  discriminations 
in  favor  of  an  individual  and  contrary  to  sound  public  policy.* 
Unjust  discrimination  has  been  held  to  take  place  where  differ- 
ent rates  are  charged  upon  goods  destined  to  different  ware- 
houses in  the  same  city;^  and  generally,  whenever  a  railroad 
company  agrees  to  carry  goods  for  particular  persons  at  a  less 
rate  than  it  will  carry  them  for  others  under  the  same  condi- 
tions.* On  the  other  hand,  it  has  been  held  that  an  agreement 
by  a  railroad  company  to  give  lower  rates  to  a  particular  coal 

1  Ex  parte  Koehler,  23  Fed.  Eep.  "  Ex  parte  Koehler,  25  Fed.  Eep.  73. 

529.    To  the  same  effect,  see  Ex  parte  °  Ex   parte  Benson,  18  S.  C.  38; 

Koehler,  25  Fed.  Eep.   73.    A  New  «.  c.  44  Am.  Eep.  564. 

Hampshire  statute  (Laws  N.  H.  1879,  *  Hays  v.  Pennsylvania  Company, 

ch.  55)  prohibiting  charging  more  for  12  Fed.  Eep.  309 ;  Scofield  v.  Eailway 

a  shorter  than  for  a  longer  distance.  Company,  43  Ohio  St.  571;   g.  c.  54 

was  held  to  apply,  though   by  the  Am.  Eep.  846. 

original  contract  of  carriage  the  mer-  *  Vincent   i;.  Chicago  &c.  E.  Co., 

chandise  was  to  be  carried  to  a  station  49  111.  33. 

beyond  that  at  which  it  was  lef  t.   Os  -  *  Messenger  v.  Pennslvania  Ey .  Co., 

good  V.  Concord  Eailroad,  6  N.  H.  255.  36  N.  J.  L.  407 ;  s.  c.  13  Am.  Eep.  457. 
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company,  in  consideration  of  the  company  undertaking  to 
ship,  for  a  period  of  ten  years,  as  much  coal  as  would  produce 
a  certain  named  revenue  to  the  company  at  a  certain  rate  per 
week,  is  not  to  be  deemed  an  unjust  discrimination  against 
other  shippers."^  But  the  author  adheres  to  his  opinion,  judi- 
cially expressed,  that  this  view  is  unsound.^  A  statute,  require 
iug  every  railway  company  to  give  to  all  persons  or  companies 
reasonable  and  equal  terms  and  facilities  for  transportation, 
has  been  held  not  to  preclude  a  railroad  company  from  carry- 
ing on  the  express  business  itself,  to  the  exclusion  of  other 
express  companies.^  Upon  the  question  of  the  measure  of 
damages  which  a  shipper  is  entitled  to  recover,  against  whom 
an  unjust  discrimination  has  been  made  by  a  common  carrier, 
there  is  a  holding  to  the  effect  that  the  amount  of  his  recovery 
is  the  net  difference  between  the  amounts  paid  by  himself  and 
the  amounts  paid  by  other  shippers  in  favor  of  whom  the  dis- 
crimination is  made.*  A  statute  providing  that  the  "rates  shall 


^  Nicholson  v.  Great  Western  E. 
Co.,  5  0.  B.  (N.  s.)  366. 

^  Rothschild  v.  "Wabash  E.  Co.,  15 
Mo.  App.  242,  249.  In  this  case,  three 
railroad  companies  desired  to  pre- 
serve a  uniform  rate  for  the  shipment 
of  live  stock  from  the  West  to  the  city 
of  New  York,  and,  in  order  to  effect 
this,  entered  into  an  agreement  with 
three  particular  shippers  of  such 
stock,  whereby  those  shippers  were 
to  secure  such  a  division  of  the  ship- 
ments of  live  stock  from  the  West  as 
would  give  to  each  railroad  its  proper 
share  of  the  entire  trade,  in  the  per- 
formance of  which  contract  the  ship- 
pers might  be  obliged  from  time  to 
time  to  make  special  purchases  and 
shipments,  so  as  to  make  up  any 
deficiencies  that  might  appear  in  the 
proportionate  amount  of  business 
done  by  the  other  roads.  By  way  of 
compensation  for  such  services  and 
undertakings,  the  railroad  companies 
agreed  to  pay  a  certain  percentage 
upon  all  the  shipments  so  made  over 
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all  three  of  the  roads,  whereby  the 
actual  charges  were  reduced  by  about 
ten  dollars  per  car.  It  was  held  that 
this  was  not  an  unjust  discrimination 
against  a  shipper  not  so  favored,  but 
was  rather  in  the  nature  of  compensa- 
tion for  a  lawful  and  valuable  service. 
Eothschild  v.  Wabash  E.  Co.,  15  Mo. 
App.  242.  The  author  participated 
as  a  judge  in  the  decision  of  that  case, 
and  concurred  in  affirming  the  judg- 
ment in  the  imperfect  state  of  the  evi- 
dence; but  he  did  not  concur  in  all 
the  reasoning  of  the  court,  and  took 
occasion  to  express  his  opinion  "  that 
railway  carriers  are  bound  to  serve 
the  public  equally,  just  as  the  post- 
office  department  serves  the  public 
equally"  (Ibid.  p.  248);  and  he  now 
reiterates  that  opinion. 

*  Sargent  v.  Boston  &c.  E.  Corp., 
115  Mass.  416. 

*  Grisser  v.  Mcllrath,  4  McCrary 
(TJ.  S.),  412.  Pleading  in  action  for 
treble  damages  under  Illinois  statute : 
St.  Louis  &c.  E.  Co.  V.  Hill,  11  111. 
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be  tlie  same  for  all  persons  and  for  like  descriptions  of  freight 
between  the  same  points,"^  has  been  construed  as  not  requiring 
that  the  same  price  per  pound  for  transporting  large  and  small 
quantities  of  coal  must  be  charged  between  the  same  points.^ 

§  6560.  Recovery  of  Excessive  Bates.  —  Where  the  legisla- 
ture has,  by  a  valid  statute,  fixed  the  maximum  limit  of 
charges  which  a  railway  company  may  make  for  a  given  ser- 
vice, a  shipper,  whose  situation  is  such  that  he  is  obliged,  in 
order  to  procure  his  produce  to  be  shipped,  to  submit  to  an 
exaction  of  rates  in  excess  of  the  limit  thus  fixed,  —  as  where 
there  is  no  other  outlet  for  his  produce  except  through,  the 
particular  railroad, — may  recover  it  back  in  a  common-law 
action  of  assumpsit,  as  a  payment  made  under  compulsion.' 

§  6661.  Limitation  of  Actions  for  Penalties  under  Sucli 
Statutes.  — A  statute  limiting  the  rates  of  charges  which  may 
be  exacted  by  railroad  companies,  and  enforcing  the  provision 
by  an  action  for  a  penalty  or  forfeiture,  in  the  sum  of  five  hun- 
dred dollars,  for  the  benefit  of  the  school  fund  of  the  State, 
and  also  by  giving  a  penal  action  for  a  forfeiture  to  the  per- 
son injured,  to  the  extent  of  five  times  the  amount  of  the 
charges  illegally  taken  or  demanded, — has  been  justly  re- 
garded as  in  the  nature  of  a  criminal  action,  and  governed  by 
the  statute  of  limitations  in  relation  to  such  an  action,  rather 
than  by  the  statute  in  relation  to  remedial  actions.* 

App.  248.    Schedule  of  rates  required  are  in  a  great  state  of  confusion  as  to 

by  statute  prima  facie  evidence  of  rea-  what  is  a  voluntary  payment  within  the 

Bonableness:    Ibid.      Illinois  statute  principle  which  precludes  a  party  from 

not  applicable  where  there  has  been  recovering  a  payment  back  which  he 

merely  a  demand  for  an  illegal  rate,  has   made,   will    sufficiently    appear 

but  no  shipment:  Kankakee  Coal  Oo.  v.  from  thelearned  opinion  of  Green,  J., 

Illinois  Central  E.  Co.,  17  111.  App.  614.  in  the  above  case.    That  many  of  the 

*  Gen.  Laws  N.  H.,  ch.  163,  §  2.  decisions  which  deny  such  recoveries, 

'  Concord  &o.  E.  Co.  v.  Forsaith,  deny  them  in  cases  where  the  pay- 

59  N.  H.  122;  s.  c.  47  Am.  Rep.  181.  ment  was  really  involuntary,  and  are 

»  "West    Virginia   Transp.    Co.   v.  hencegrosslyunjust,  must  have  struck 

Sweetzer,25W.  Va.  434.    In  the  same  every  candid  person  who  has  given 

case  it  was  held  that  repayment  need  the  subject  much  investigation, 
not  be  demanded,  and  refused  before  *  Herriman  v.  Burlington  &c.  R. 

bringing  the  action.    That  the  cases  Co.,  57  Iowa,  187. 
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TAXATION  OF  FEANOHISES, 


Section 

5556.  Power  of  the  States  to  tax  cor- 

porate franchises. 

5557.  What    constitutional    prohibi- 

tions not  applicable  to  the 
taxation  of  franchises. 

5558.  States  cannot  tax  Federal  fran- 

chises. 

5559.  Other  constitutional  limitations 

on  the  taxation  of  franchises. 


Section 

5560.  What  taxes  have  been  held  to 

be  franchise  taxes. 

5561.  Principles   which    are    to    be 

applied   in  laying  franchise 
taxes. 
6562.  State  taxation  of  the  business 
of    corporations  engaged    in 
interstate  commerce. 


§  5556.  Power  of  the  States  to  Tax  Corporate  Franchises. 

The  franchises  of  a  corporation  being  property,^  enjoying  con- 
stitutional protection,  ^  are,  like  every  other  species  of  prop- 
erty, subject  to  taxation  by  the  State  within  whose  limits  they 
are  exercised;'  and  this  power  is,  within  constitutional  limits, 


'  Ante,  §  5335.  "  Unless  exempted 
in  terms  which  amount  to  a  contract, 
the  privileges  and  franchises  of  a  pri- 
vate corporation  are  as  much  the 
legitimate  subject  of  taxation  as  any 
other  property  of  the  citizens  which  is 
within  the  sovereign  power  of  the 
State."  Society  for  Savings  v.  Coite, 
6  Wall.  (U.  S.)  594, 606,  opinion  of  the 
court  by  Clifford,  J.  "  Corporate 
franchises  ....  are  legal  estates,  and 
not  mere  naked  powers  granted  to  the 
corporation,  but  powers  coupled  with 
an  interest,  which  vest  in  the  corpo- 
ration by  virtue  of  their  charter ;  and 
the  rule  is  equally  well  settled  that 
the  privileges  and  franchises  of  a  pri- 
vate corporation,  unless  exempted  in 
terms  which  amount  to  a  contract, 
are  as  much  the  legitimate  subjects 
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of  taxation  as  any  other  property  of 
the  citizens  within  the  sovereign 
power  of  the  State."  Hamilton  Co. 
V.  Massachusetts,  6  Wall.  (U.  S.)  632, 
638,  the  opinion  of  the  court  by  Clif- 
ford, J. ;  citing  to  this  doctrine  the 
opinion  of  the  court  below.  Com.  v, 
Hamilton  Man.  Co.,  12  Allen  (Mass.), 
289.  800. 

^  Ante,  ch.  117. 

•  Society  for  Savings  v.  Coite,  6 
Wall.  (U.  S.)  594;  affirming  «.  c. 
sub  nom.  Coite  v.  Society  for  Savings, 
32  Conn.  173;  Provident  Institution 
V.  Massachusetts,  6  Wall.  (U.  S.) 
611;  affirming  s.  c.  sub  nom.  Com. 
V.  Provident  Institution,  12  Allen 
(Mass.),  312;  Com.  ».  People's  Five 
Cent  Savings  Bank,  5  Allen  (Mass.), 
428;   Portland  Bank  v.   Apthorp,  12 
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plenary,  and  may  be  exercised  against  foreign,^  as  well  as 
against  domestic,  corporations. 

§  5557.  What  Constitutional  Prohibitions  not  Applicable 
to  the  Taxation  of  Franchises.  —  The  question  whether  given 
taxes  are  to  be  regarded  as  taxes  upon  the  property,  or  upon 
the  franchises  of  corporations,  has  been  often  controverted. 
The  importance  of  the  question  has  lain  in  the  fact  that,  under 
State  constitutions  requiring,  in  various  forms  of  expression, 
all  taxes  to  be  equal,  uniform,  or  proportional,  the  schemes 
of  taxation  which  have  been  held  valid  on  the  ground  of  be- 
ing taxes  upon  the  franchises  of  corporations,  and  not  upon 
their  property,  would  admittedly  have  been  held  unconstitu- 
tional and  void,  if  regarded  as  taxes  upon  their  property 
merely.  It  has  lain  in  the  further  fact  that,  under  a  settled 
principle  of  American  constitutional  law,  the  several  States 
possess  no  power  to  lay  a  tax  upon  securities  or  franchises  of 
the  United  States.  Thus,  it  became  settled  in  a  series  of  de- 
cisions in  Massachusetts,^  that  it  was  within  the  power  of  the 
legislature  of  the  State  to  lay  a  tax  upon  the  franchises  of 
certain  business  corporations,  although  it  was  admitted  that 
if  those  taxes  had  been  laid  upon  the  property  of  the  same 
institutions,  they  would  have  been  unconstitutional,  as  being 
in  violation  of  that  provision  of  the  constitution  of  Massachu- 
setts, which  requires  property  taxes  to  be  "proportional."  So, 
a  statute  laying  a  franchise  tax  is  not  subject  to  a  constitu- 
tional provision  requiring  property  to  be  assessed  for  taxes 

Mass.  252,  255;  Manufacturers'  Ins.  ors  v.  Central  E.  C!o.,  48  N.J.  L.  146, 

Co.  i;.  Loud,  99  Mass.  146;   s.  c.  96  356. 

Am.     Dec.     715 ;    Attorney-General  ^  Post,  eh.  201 ;  Tide  Water  Pipe 

V.  Bay    State    Min.   Co.,   99    Mass.  Line  Co.  v.  Berry,  53  N.  J.  L.  212. 
148 ;  s.  c.  96  Am.  Dec.  717 ;  Tide  Water  *  Qom.  v.  People's  Five  Cent  Sav- 

Pipe  Line  Co.  v.  Berry,  53  N.  J.  L.  ings  Bank,  5  Allen  (Mass.),  428;  Com. 

212;  State  v.  Richards,  52  N.  J.  L.  v.  Provident    Institution,    12   Allen 

156;    Standard    Underground   Cable  (Mass.),  312;   s.  c.  affirmed,  6  Wall. 

Co.  V.  Attorney-General,  46  N.  J.  Eq.  (U.  S.)  611;  Manufacturers'  Ins.  Co. 

270;  s.  c.  19  Am.  St.  Kep.  394;  Eve-  d.  Loud,  99 Mass.  146;  s.  c.  96  Am.  Dec. 

ning  Journal  Asso.  v.  State  Board  of  715;  Attorney-General  n.^ay  State 

Assessora,  47  N.  J.  L.  36;   s.  c.  54  Min.  Co.,  99  Mass.  148;   ».  c.  96  Am. 

Am.  Hep.  114;  State  Board  of  Assess-  Dec.  717. 
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under  general  laws,  and  by  uniform  rules,  according  to  its 
true  valuation;'  and  in  those  States  having  constitutional  pro- 
visions prohibiting  the  unequal  taxation  of  property,  it  seems 
to  be  uniformly  held  that  such  provisions  do  not  inhibit  the 
legislature  from  laying  indirect  taxes  upon  franchises,  privi- 
leges, trades,  and  occupations.^  It  was  further  admitted  in 
these,  and  in  cases  where  the  question  arose  in  other  States,  that 
such  taxes  would  be  void  if  ranked  as  property  taxes,  in  respect 
of  any  corporation  whose  property  consisted  in  part  of  secu- 
rities of  the  United  States,  on  the  ground  of  the  inability  of 
the  States  to  lay  taxes  upon  the  agencies  of  the  general 
government;  and  upon  this  ground  they  were  contested  in 
the  Supreme  Court  of  the  United  States,  and  held,  though 
in  each  case  by  a  divided  court,  to  be  taxes  upon  franchises, 
and  not  upon  property.^ 

§  6558.    States    cannot    Tax    Federal    Franchises.  —  The 

same  principle,  on  the  other  hand,  operates  to  disable  the 
States  from  laying  taxes  upon  franchises  granted  by  the 
United  States;^  and  where  a  corporation  has  received  some 
of  its  franchises  from  the  taxing  State,  and  some  of  them 
from  the  United  States,  and  the  State  lays  a  tax  upon  the  en- 
tire franchises,  in  such  a  manner  that  it  cannot  be  told  how 
much  is  laid  upon  the  franchises  which  have  been  granted 

'  State  V.  Eicharda,  52  N.  J.  L.  156. 

'  Standard  Underground  Cable  Co.  that .  the  taxes  in  question  were  taxes 

V.  Attorney-General,  46  N.  J.  Eq.  270,  on  property,  and  not  on  franchises. 

273;  s.  c.  19  Am.  St.  Eep.  394;  citing  From  the  conclusion  that  the  taxes 

Oooley  Tax.  (1st  ed.),  176,  et  seq.,  and  were  franchise  and  not  property  taxes, 

cases  there  cited.    To  the  same  effect,  the  further  conclusion  followed  that 

see  State  Board  of  Assessors  v.  Cen-  the    corporations    contesting    them 

tral  E.  Co.,  48  N.  J.  L.  146.  were  not  entitled  to  any  deductions  in 

'  Society  for   Savings  v.  Coite,  6  the  assessment  in  respect  of  securities 

Wall.  (U.  S.)  594 ;  affirming  s.  c.  32  of  the    United    States  held    by  them. 

Conn.  173;  Provident  Institution  v.  Ibid. 

Massachusetts,  6  Wall.  (U.S.)  611;  *  See   Oaborn  v.  Bank  of  United 

affirming  s.  c.  12  Allen  (Mass.),  312;  States,  9  Wheat.    (U.  S.)   738,  859, 

Hamilton    Co.    v.    Massachusetts,   6  where  this  principle  was  applied,  with 

Wall.  (U.  S.)  632.    In  each  of  these  the  conclusion  that  a  State  cannot 

cases  Chase,  C.  J.,  and  Grier  and  Mil-  tax  the  property  of  a  bank  chartered 

ler,  JJ.,  dissented,   on   the  ground  by  the  United  States. 
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by  the  State,  and  how  much  upon  those  which  have  been 
granted  by  the  United  States,  tlje  whole  tax  is  necessarily 
void.^ 


*  Thus,  the  Central  Pacific  Rail- 
road Company,  -when  seeking  to  es- 
cape Federal  control,  habitually  took 
shelter  under  the  fact  that  it  was  a 
State  corporation  merely  (see  the 
opinion  of  Mr.  Circuit  Judge  Saw- 
yer, in  Ee  Pacific  Eailway  Commis- 
sion, 32  Fed.  Eep.  241,  259,  where  it 
bafiied  a  congressional  investigation 
partly  on  the  ground  of  being  a  State 
corporation) ;  but  when  seeking  to 
escape  State  taxation,  successfully 
appealed  to  the  fact  that  an  essential 
portion  of  its  franchises  had  been 
granted  by  the  United  States :  Cali- 
fornia V.  Central  Pacific  E.  Co.,  127 
U.  S.  1.  In  the  former  of  these  cases, 
it  is  said  by  Sawyer,  J.:  "The  Cen- 
tral Pacific  Eailroad  Company  is  a 
private  corporation,  created  and  ex- 
isting under  the  laws  of  the  State  of 
California.  It  derived  none  of  its 
corporate  faculties  or  franchises  from 
the  United  States."  Ee  Pacific  Eail- 
way Commission,  32  Fed.  Eep.  241, 
259.  In  the  latter  of  these  cases, 
Bradley,  J.,  on  the  contrary,  speak- 
ing for  the  court,  says:  "If,  there- 
fore, the  Central  Pacific  Eailroad 
Company  is  not  a  Federal  corporation, 
its  most  important  franchises,  includ- 
ing that  of  constructing  a  railroad 
from  the  Pacific  Ocean  to  Ogden 
City,  were  conferred  upon  it  by  Con- 
gress." California  v.  Central  Pacific 
E.  Co.,  127  U.  S.  1,  39.  It  is  almost 
needless  to  add,  having  regard  to  the 
success  which  this  corporation  has 
had  in  important  litigations,  that  both 
of  these  contradictory  contentions 
were  successful;  so  that  in  the  latter 
case,  it  was  held  that  a  tax  laid  upon 
the  franchises  of  the  company,  with- 
out discriminating  so  as.  to  exclude 


those  franchises  which  had  been 
granted  by  the  United  States,  was 
unconstitutional,  on  the  ground  of  the 
inability  of  a  State  to  lay  a  tax  upon 
a  franchise  granted  by  the  United 
States.  The  doctrine  itself  may  well 
be  challenged.  A  franchise,  in  re- 
spect of  its  quality  of  being  subject 
to  taxation,  is  merely  property,  and 
stands  on  the  footing  of  other  prop- 
erty. If  the  United  States  creates  any 
species  of  property  to  be  used  and  en- 
joyed within  any  State,  there  is  no  rea- 
son, founded  on  any  relation  between 
the  State  governments  and  the  Fed- 
eral government,  why  the  State 
should  not  be  allowed  to  tax  it  equally 
and  uniformly  with  other  property 
existing  within  the  State.  A  taxa- 
tion by  a  State  of  a  railway  franchise 
granted  by  the  United  States,  pro- 
vided the  principle  of  taxation  were 
the  same  as  applied  by  the  State  to 
similar  franchises  granted  by  itself, 
would  no  more  operate  to  impede  the 
operations  of  the  United  States  within 
the  State,  than  would  the  taxation  of 
a  patent  for  an  invention  issued  by 
the  United  States.  Nor  would  there 
be  anything  unfriendly  to  the  govern- 
ment of  the  United  States,  or  tending 
in  any  proper  degree  to  impede  its 
just  operations,  to  allow  the  State  to 
lay  the  same  tax  upon  its  bonds  and 
treasury  notes  which  they  lay  upon 
other  moneyed  securities  in  the  hands 
of  their  citizens.  An  exemption  from 
State  taxation,  of  franchises  granted 
and  securities  emitted,  by  the  United 
States,  upon  this  ground,  is  an  odious 
principle ;  because,  wherever  applied, 
it  operates  to  create  unequal  taxation, 
by  favoring  those  who  happen  to  be 
the  holders  of  Federal  franchises,  or  of 
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§  5559.  Other  Constitutional  JLimitations  on  the  Taxation 
of  Franchises. — Another  constitutional  limitation  upon  the 
power  of  the  States  to  lay  taxes  upon  the  franchises  of  corpo- 
rations, has  been  applied  in  respect  of  corporations  engaged 
in  interstate  commerce,  so  as  to  inhibit  the  States  from  tax- 
ing the  instrumentalities  of  such  commerce, — a  subject  con- 
sidered in  a  future  chapter.'  Still  another,  more  or  less  vague 
and  undefined  when  applied  to  the  taxation  of  so  indeterminate 
a  thing  as  a  corporate  franchise,  rests  in  the  consideration 
that  it  is  beyond  the  power  of  a  State  to  lay  a  tax  upon  property 
which  is  not  situated  within  its  limits.^  Another  limitation 
upon  the  power,  though  not  depending  upon  constitutional 
grounds,  is  found  in  the  principle  that  franchises  conferred 
by  the  legislature  upon  public  corporations,  for  strictly  public 
purposes,  cannot  be  taxed  by  other  public  corporations  of  the 
State." 

§  5560.  What  Taxes  have  been  Held  to  be  Franchise 
Taxes.  —  A  franchise  tax,  under  whatever  scheme  of  assess- 
ment or  measurement,  is  simply  a  tax  laid  upon  the  privilege 
possessed  by  a  corporation  of  exercising  its  powers  and  fran- 
chises for  its  profit,  within  the  limits  of  the  taxing  State.  It 
is  simply  a  privilege  tax  applied  to  a  corporation.  The  State 
may,  for  instance,  lay  a  tax  upon  the  occupation  of  every 
person  within  its  limits,  and  such  a  tax,  when  applied  to  nat- 
ural persons,  is  called  a  privilege  tax,  a  license  tax,  or  an 
occupation  tax;  and  when  applied  to  corporations  it  is  called 
either  by  the  same  names  as  when  applied  to  individuals,  or 

Federal  securities,  and  by  correspond-  an  exemption  from  taxation,  laid  by 

ingly  casting  the  burdens  of  taxation  the  latter  city,  upon  the  ground  occu- 

upon  other  citizens.  pied  as  a  landing  of  such  ferry  within 

'  .Po««,  ch.  201.  its  limits, — the  theory  being   that 

'  Ibid.  the  ferry  franchise,  conjoined  with  the 

•  Upon  this  principle  it  was  held  ownership  of  the  landing,  constituted 

that  a  franchise  conferred  upon  the  a  ferry  property,  belonging    to  the 

city  of  New  York  in  colonial  times,  city  of  New  York,  devoted  to  public 

and  enjoyed  for  250  years,  of  main-  use,  and  consequently  not  taxable : 

taining  a  ferry  between  that  city  and  People  v.  Assessors,  111  N.  Y.  505. 
the  city  of  Brooklyn,  carried  with  it 
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else  it  is  called  a  franchise  tax.  Such  taxes  may,  according  to 
various  holdings,  be  laid  against  corporations  in  the  form  of 
demanding  a  fractional  portion  of  their  gross  earnings,^  or  of 
their  net  earnings,  in  the  form  of  dividends;'  or  they  may  be 
laid  upon  the  volume  of  their  business,  as  in  the  form  of 
demanding  a  percentage  of  the  deposits  of  savings  hanks;  *  or, 
either  in  the  case  of  a  domestic*  er  a  foreign"  corporation,  they 
may  take  the  outward  form  of  a  yearly  exaction  of  a  sum 
equal  to  a  certain  per  cent  of  their  capital  stock,  —  or  at  least 
of  so  much  of  their  capital  stock  as  is  employed  within  the 
taxing  State.*  Or,  in  case  of  corporations  having  a  share 
capital,  such  a  tax  may  take  the  form  of  exacting  a  certain 
percentage  upon  the  excess  of  the  market  value  of  their  capital 
stock  over  the  real  value  of  their  tangible  property  repre- 
sented by  that  stock,  —  the  theory  being  that  the  difference 
between  the  value  of  the  actual  property  owned  by  the  corpora- 
tion, and  the  value  of  its  share  capital,  represents  its  fran- 
chises, that  is  to  say,  its  capacity  to  earn  money  through  the 
exercise  of  the  powers  and  privileges  which  the  State  has 
conferred  upon  it^ 

§  5561.  Principles  Whlcli  are  to  be  Applied  in  liayingr 
Francltise  Taxes.  —  Subject  to  the  foregoing  and  other  possi- 
ble constitutional  restraints,  it  is  admitted  that  the  principles 
which  are  to  be  applied  in  laying  taxes  upon  the  fran- 
chises of  corporations  rest  almost  entirely  in  the  discretion  of 
the  legislature,  and  are  not  capable  of  being  defined  or  stated 
in  the  form  of  general  roles.  Such  a  tax  was  said  by  Mr. 
Justice  Bradley,  in  giving  the  opinion  of  the  Supreme  Court 

»  Post,  ch.  201.  General  r.   Bay  State  Min.  Co.,  99 

»  ArOe,  §§  2893,  2894.  Mass.  148 ;  «.  c.  96  Am.  Dec  717. 

'  Society  for  Savii^s  v.  Coite,  6  *  Standard  Undergromid  Cable  Co. 

Wall.  (TJ.  S.)  594;  affirming  g.  c.  32  t;.  Attorney-General,  46  X.  J.  Eq.  270. 
Conn.  173 ;  Provident  Institntion  v.  '  Pogt,  ch.  201. 

Massachusetts,  6  Wall.  (TJ.  S.)  611;  '  Hamilton  Co.  v.  Massachusetts, 

affirming  s.  c.  12  Allen  (Mass.),  312;  6  Wall.  (TJ.  S.)  632;  affirming  Com. 

Com.  V.  People's  Kve  Cent  Savings  v.    Hamilton    Man.    Co.,    12    Allen 

Bank,  5  Allen  (Mass.),  428.  (Mass.),  289, 300 ;  Mannfacturers'  Ina. 

*  Coite  f.  Connecticut  Mutual  life  Co.  e.  Loud,  99  Mass.  146;  $.  e.  96 

Ins.  Co.,  36   Conn.  312;    Attorney-  Am.  Dec  715. 
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of  the  United  States  in  a  very  important  collection  of  cases, 
to  be  "  somewhat  arbitrary  in  its  character";  and  he  added: 
"  It  has  no  limitation  but  the  discretion  of  the  taxing  power. 
The  value  of  the  franchise  is  not  measured  like  that  of  prop- 
erty, but  may  be  ten  thousand  or  ten  hundred  thousand 
dollars,  as  the  legislature  may  choose.  Or,  without  any  val- 
uation of  the  franchise  at  all,  the  tax  may  be  arbitrarily  laid."  ^ 
Such  a  tax  may  be  laid  against  a  corporation  apart  from  the 
property  which  the  corporation  may  happen  to  own;  and 
therefore,  a  valuation  of  the  franchises  of  a  corporation  for 
the  purposes  of  taxation  does  not  necessarily  include  a  valua- 
tion of  its  property  for  the  same  purposes.  For  the  same 
reason,  the  payment  of  a  tax  by  a  corporation  upon  its  fran- 
chises, valued  improperly  and  upon  erroneous  principles, 
constitutes  no  defense  against  a  tax  legally  levied  by  the 
proper  taxing  authorities  against  its  property.^  So,  it  has  been 
held  that  the  assessment  of  a  line  of  railway  as  a  continuous 
line,  without  a  separate  assessment  in  respect  of  its  franchises 
as  a  corporation,  was  not  an  erroneous  mode  of  assessment.^ 
On  the  other  hand,  it  has  been  held  that  the  franchise  to  be 
a  corporation  may  be  included  in  a  single  valuation  with  a 
valuable  easement  in  realty  possessed  by  the  corporation,  — 
for  instance,  with  the  easement  possessed  by  a  street  railroad 
company  in  the  streets  of  a  city.*  But  this,  of  course,  pre- 
supposes that  both  are  taxable;  so  that,  if  the  franchises,  or  a 
portion  of  the  franchises,  possessed  by  a  corporation,  are  not 
subject  to  State  taxation,  but  nevertheless  a  tax  is  laid  upon 
its  property  and  franchises  in  such  a  manner  that  so  much 
of  it  as  is  valid  cannot  be  severed  from  so  much  as  is  invalid, 
then  the  whole  must  fail,  and  the  corporation  will  be  entitled 

*  California  v.  Central  Pacific  K,  by  a  subsequent  statute  imposing  a 

Co.,  127  U.  S.  1,  41.  franchise  tax  upon  corporations :  Tide 

'  Wilmington  &c.  R.  Co.  v.  Bruns-  Water  Pipe  Line   Go.  v.  Berry,   53 

■wick  County,  72  N.  0.  10;  Wilming-  N.  J.  L.  212. 

ton    Eailway   Bridge   Co.    v.    New  '  Eailroad   Co.  v.    Bate,  12   Lea 

Hanover  County,  72  N.  C.  15.    Sim-  (Tenn.),    573;    reaffirmed   in    Street 

ilarly,  a  statute    creating    a  scheme  K.  Co.  ».  Morrow,  87  Tenn.  406;  s.  c. 

for   tbe   taxation  of  property  is  not  11  S.  W.  Kep.  348. 

superseded  or  repealed  by  implication,  *  Street  E.  Co.  «.  Morrow,  supra, 
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to  an  injunction  in  a  court  of  equity  against  the  enforcement 
of  the  entire  tax} 

§  5562.  State  Taxation  of  the  Business  of  Corporations 
Eng-aged  in  Interstate  Commerce.  —  The  States  have  no 
power  to  lay  a  tax  upon  the  business  or  operations  of  cor- 
porations engaged  in  interstate  commerce,  because  such  taxa- 
tion infringes  the  exclusive  power  of  Congress  to  regulate 
such  commerce.  Accordingly,  a  State  statute  imposing 
a  tax  upon  every  message  transmitted  by  a  telegraph  com- 
pany doing  business  within  the  limits  of  the  State,  has  been 
held  void  in  so  far  as  it  operates  on  messages  sent  out  of  the 
State.^  In  like  manner,  a  State  law  requiring  transportation 
companies  doing  business  within  the  State,  to  pay  a  fixed 
sum  as  a  tax  "  on  each  two  thousand  pounds  of  freight 
carried,"  without  regard  to  the  distance  moved  or  charge 
made,  is  unconstitutional,  in  so  far  as  it  relates  to  goods 
taken  through  the  State  or  from  points  without  the  State  to 
points  within  it,  or  from  points  within  it  to  points  without 
it;  because,  to  that  extent,  it  is  a  regulation  of  foreign  and 
interstate  commerce.'  But  a  statute  of  a  State  imposing  a 
tax  upon  the  gross  receipts  of  railroad  companies  is  not 
repugnant  to  the  constitution  of  the  United  States,  though  the 
gross  receipts  are  made  up  in  part  from  freights  received  for 
transportation  of  merchandise  from  the  State  to  another  State, 
or  into  the  State  from  another  State.  Such  a  tax  is  held  not 
to  be  a  regulation  of  interstate  commerce,  nor  a  tax  on  im- 
ports or  exports,  nor  a  tax  on  interstate  transportation.*  In 
like  manner,  a  State  court  has  held  that  a  tax  on  the  gross 
receipts  of  a  telegraph  company,  derived  from  points  within 

1  California  v.  Central  Pacific  E.  terstate  commerce,  see  Philadelphia 

Co.,  127  U.  S.  1;  following  the  prin-  v.  Western  Union  Tel.  Co.,  40  Fed. 

ciple     announced    in    Santa   Clara  Eep.  615, — a  decision  which  does  not 

County  V.  Southern  Pacific  R.  Co.,  seem  to  be  sound. 
118  U.  S.  394.  '  State  Freight  Tax  Case,  15  Wall. 

'  Post,  ch.  201 ;  Telegraph  Co.  v.  (U.  S.)  232. 
Texas,  105  U.  S.  460.    That  the  city  *  State  Tax  on  Railway  Gross  Re- 

of  Philadelphia  has  no  power  to  tax  ceipts,  15  Wall.  (U.  S.)  284. 


a  telegraph  company  engaged  in  in- 
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and  points  without  the  State,  and  from  messages  between 
points  in  other  States  which  pass  over  lines  partly  within  the 
State,  is  not  in  conflict  with  the  interstate  commerce  clause 
of  the  Federal  constitution,  nor  with  the  act  of  Congress  of 
July  24,  1866,*  relating  to  telegraph  companies.^  It  may  be 
concluded  that  the  property  of  a  telegraph  company,  situated 
within  a  State,  may  be  taxed  by  the  State  as  all  other  prop- 
erty within  it  is  taxed;  but  that  its  business,  of  an  interstate 
character,  cannot  be  so  taxed.*  In  other  words,  the  State  can- 
not tax  a  telegraph  company  on  messages  sent,  except  where 
they  are  transmitted  from  one  point  to  another  within  the 
State;*  and  that  it  can  lay  taxes  upon  all  messages,  except 
those  of  the  government  of  the  United  States,  carried  and 
delivered  exclusively  within  the  State.*  It  logically  follows 
that  a  single  tax,  laid  under  a  State  statute,  upon  the  re- 
ceipts of  a  telegraph  company,  derived  both  from  interstate 
and  domestic  commerce,  and  returned  and  assessed  without 
separation  and  apportionment,  is  invalid  only  in  proportion 
to  the  extent  that  such  receipts  have  been  derived  from  inter- 
state commerce.'  In  short,  the  doctrine  of  a  succession  of 
decisions  of  the  Supreme  Court  of  the  United  States  is,  that 
no  tax  can  be  imposed  by  State  authority  upon  telegraphic 
messages,  where  the  communication  is  carried  either  into 
the  State  from  without,  or  out  of  the  State  from  within.' 

'  The  statute  is  set  out  in  Thomp.  Elec,  §  2. 

•  Western  Union  Tel.  Oo.  v.  Com.,  '  Eatterman  v.  Western  Union  Tel. 
110  Pa.  St.  405;  s.  c.  20  Atl.  Eep.  720.  Co.,  127  U.  S.  411;  «.  c.  2  Interstate 
Compare  Western  Union  Tel.  Oo.  v.      Com.  Rep.  59. 

Tierney,  57  Hun  (N.  Y.),  357;  s.  c.  '  Western  Union  Tel.  Co.  i).  Ala- 

32  N.  Y.  St.  Rep.  605;  10  N.  Y.  Supp.  bama  State  Board,  132  U.  S.  472,  475; 

940;  32  N.  Y.St.  Rep.  608;  10  N.  Y.  Pensacola  Tel.  Co.  v.  Western  Union 

Supp.  948.  Tel.  Co.,  96  U.  S.  1 ;  Telegraph  Co.  v. 

^  Leloup   V.  Port  of    Mobile,   127  Texas,  105  U.  S.  460;  Western  Union 

U.  S.   640 ;  8.  c.  12  Interstate  Com.  Tel.  Co.  v.  Attorney-General,  125  U.  S. 

Eep.  134 ;  Western  Union  Tel.  Co.  v.  530 ;    Ratterman  v.  Western  Union 

Attorney-General,  125  U.  S.  530.  Tel.  Co.,   127  U.  S.   411 ;  Leloup  v. 

*  Western  Union  Tel.  Co.  v.  Penn-  Port  of  Mobile,  127  U.  S.  640 ;  s.  c. 
sylvania,  128 U.S. 39;  B.C. 2 Interstate  12  Interstate  Com.  Eep.  134;  Fargo 
Com.  Rep.  241.  v.  Michigan,  121  U.  S.  230;  Philadel- 

'  Western  Union  Tel.  Co.  v.  Ala-  phia  &c.  Steamship  Co.  v.  Pennsyl- 
bama,  132  U.  S.  472.  vania,  122  U.  S.  326. 
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CHAPTER  CXXI. 

EXEMPTIONS  FROM  TAXATION. 

Section  Section 

5568.  Preliminary.  emption  not  construed  as  a 

6569.  Power  of  a  State  legislature  to  contract. 

grant  an  exemption  from  tax-  5574.  Exemption  of  particular  prop- 

ation.  erty  not  extended  to  other 

5570.  Protection  of  such  exemptions  property. 

as  contracts  under  the  con-  5575.  Exemption  from  "taxes"   not 

stitution  of  the  United  States.  extended  to  assessments  for 

6571.  Grants     of    such    exemptions  street  improvements. 

strictly  construed.  5576.  Immunity  from  taxation  a  per- 

5572.  Consequences  which  flow  from  sonal    privilege,    and   not  a 

this  rule  of  construction :  im-  vendible  franchise, 

position  of  tax  in  charter  does  5577.  Exemption  of  corporate  stock  is 

not  exclude  power  to  impose  an  exemption   of    corporate 

a  more  onerous  tax.  property. 

6673.  General  statute  creating  an  ex- 

§  556S.  Preliminary.  —  The  subject  of  this  chapter,  in  so 
far  as  it  relates  to  the  exemption  from  taxation  of  shares, 
considered  as  a  distinct  property,  has  been  treated  in  a  former 
chapter.^  It  is  also  incidentally  considered  in  a  future  chap- 
ter in  connection  with  the  taxation  of  foreign  corporations." 
It  is  proposed  now  to  consider  it  briefly  in  connection  with 
the  taxation  of  the  property  of  domestic  corporations,  and 
chiefly  with  reference  to  the  protection,  under  the  constitu- 
tion of  the  United  States,  of  an  exemption  from  taxation 
granted  by  the  legislature  of  a  State.  It  ought  to  be  added 
that  the  general  subject  of  the  taxation  of  corporations  is  a 
very  exlonsive  subject,  depending  upon  the  revenue  laws  of 
the  different  States,  and  is  not  specially  considered  in  this 
work,  other  than  as  considered  in  this  chapter,  and  as  above 
stated. 

1  Ante,  ch.  43,  art.  III.  »  Post,  ch.  201. 
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§  5569.  Power  of  a  State  Legislature  to  Grant  an  Ex- 
emption from  Taxation.  — It  is  universally  settled,  as  a  prin- 
ciple of  American  constitutional  law,  that,  in  the  absence  of 
any  constitutional  restraint,  the  legislature  of  a  State  may, 
for  the  purpose  of  encouraging  corporate  enterprises,  exempt 
their  property  from  taxation,  either  for  a  definite  period  or  for 
all  time.'  When  it  is  considered  that  the  power  of  taxation  is 
the  power  of  the  State  to  exist, — in  other  words,  the  power  of  the 
State  to  compel  its  own  citizens  and  those  who  reside  within 
its  limits,  to  surrender  to  it  the  means  of  its  existence,  —  it 
must  be  concluded  that  a  doctrine  which  ascribes  to  the  tem- 
porary tenants  of  legislative  power,  influenced  by  a  temporary 
popular  feeling,  or  even  by  bribery  or  corruption,  the  right  to 
surrender  this  power  in  perpetuity,  is  a  most  unfortunate 
doctrine.  But  though  this  doctrine  has  been  strenuously  de- 
nied in  some  of  the  State  courts,^  it  became  settled  by  de- 
cisions of  the  Supreme  Court  of  the  United  States  rendered 
by  a  divided  court,  three  of  the  nine  judges  dissenting,^ — de- 


■  See  next  section ;  also  Dodge  v. 
Woolsey,  18  How.  (U.S.)  331;  Ste- 
vens County  V.  St.  Paul  &c.  R.  Co., 
36  Minn.  467 ;  «.  c.  31  N.  W.  Rep. 
942 ;  Santa  Fe  County  v.  New  Mexico 
&c.  R.  Co.,  3  N.  M.  116 ;  s.  c.  2  Pac. 
Rep.  376 ;  Valencia  County  v.  Atchi- 
son &c.  R.  Co.,  3  N.  Mex.  380 ;  s.  c.  10 
Pac.  Rep.  294;  State  v.  Butler,  86 
Tenn.  614;  s.  c.  8  S.  W.  Rep.  586; 
Knoxville  &c.  R.  Co.  v.  Hicks,  9 
Baxter  (Tenn.),  442.  Compare  Wil- 
son V.  Gaines,  9  Baxter  (Tenn.),  546. 

'  Mechanics'  &c.  Bank  v.  Debolt, 
1  Ohio  St.  591;  Debolt  v.  Ohio  &c. 
Trust  Co.,  1  Ohio  St.  563;  Milan  &c. 
Plank  Road  Co.  v.  Husted,  3  Ohio  St. 
578,  586 ;  Atlantic  &c.  R.  Co.  v.  State, 
55  Ga.  312;  Brewster  v.  Hough,  10 
N.  H.  138 ;  Washington  University  v. 
Rowse,  42  Mo.  308 ;  Mott  v.  Pennsyl- 
vania R.  Co.,  3  Pa.  St.  9;  Sandusky 
City  Bank  v.  Wilbor,  7  Ohio  St.  481 ; 
Skelly  V.  Jefferson  Branch  Bank,  9 
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Ohio  St.  606.  In  these  last  two  cases 
the  Supreme  Court  of  Ohio  refused  to 
follow,  as  binding  authority,  the  deci- 
sion of  the  Supreme  Court  of  the 
United  States  in  Dodge  v.  Woolsey, 
ewpra.  See  also  Railway  Co.  v.  Wil- 
son County,  89  Tenn.  597 ;  «.  c.  15  S. 
W.  Rep.  446;  Life  Asso.  of  America 
V.  Assessors,  49  Mo.  512.  This  last 
case  holds  that  a  constitutional  pro- 
vision requiring  all  property  to  be 
taxed  "in  proportion  to  its  value," 
and  that  "  no  property,  real  or  per- 
sonal, shall  be  exempt  from  taxa- 
tion," places  it  beyond  the  power  of 
the  legislature  to  exempt  or  commute 
the  taxes  paid  by  a  private  corpora- 
tion. 

'  Piqua  Branch  Bank  of  Ohio  v. 
Knoop,  16  How.  (U.  S.)  369;  Dodge «. 
Woolsey,  18  How.  (U.  S.)  331,  Catron, 
Daniel,  and  Campbell,  JJ.,  dissent- 
ing. Compare  Ohio  Life  Ins.  Co.  v. 
Debolt,  16  How.  (U.  S.)  416, 
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cisions  which,  though  frequently  reaffirmed,  have  been  more 
or  less  qualified  and  restrained,  and  which  have  never  ceased 
to  be  a  subject  of  regret,'  though  necessarily  followed  by  the 
State  courts."  These  decisions  leave  our  American  constitu- 
tional law  in  the  absurd  predicament  of  holding  that,  while 
the  sovereign  right  of  eminent  domain,  th  it  is  to  say,  the  right 
of  expropriating  the  property  of  a  particular  citizen  for  public 
purposes  upon  the  payment  of  just  compensation,  can  never 
be  surrendered  by  the  State,^  and  while  the  legislature  of  a 
State  cannot  even  give  away  to  a  private  corporation  one  of 
the  public  harbors  of  the  State,* — yet  it  can  give  away,  and  for 
all  time,  the  sovereign  right  of  taxation  in  respect  of  prop- 
erty of  a  great  and  constantly  increasing  value;  in  other  words, 
that  it  can  give  away  the  very  right  of  the  State  to  exact  from 
its  inhabitants  the  means  of  its  own  existence. 

§  5570.  Protection  of  Such  Exemptions  as  Contracts  under 
the  Constitution  of  the  United  States.  —  In  the  absence  of  con- 
stitutional provisions  to  the  contrary,  it  has  now  become  a 
settled  rule  of  law  that  any  stipulations  in  the  charter  respect- 

'  See  the  powerful  dissenting  opin-  By  the  latter,  a  portion  of  the  prop- 
ion  of  Mr.  Justice  Miller  (concurred  in  erty  of  individuals  is  taken,  and  th« 
by  Chase,  0.  J.,  and  Field,  J.),  in  compensation  is  the  benefit  and  pro- 
Washington  University  v.  Eouse,  8  tection  of  government;  by  the  for- 
Wall.  (U.  S.)  439,  441,  where  it  is  de-  mar,  the  property  of  one  is  specially 
clared  to  be  a  question  which  "can  appropriated,  and  it  is  therefore 
never  be  finally  closed  by  the  decisions  proper  that  the  rest  of  the  commu- 
of  the  court ":  the  question  being  the  nity  should  contribute  to  his  loss. 
power  to  grant  an  vmlimited  exemp-  There  is  no  principle  which  forbids 
tion  from  taxation.  the  restriction  of  the  one,  that  does 

*  Iron  City  Bank  v.  Pittsburgh,  37  not  equally  apply  to  the  other.    Both 

Pa.  St.  340;  Jones  &c.  Co. n.  Com.,  69  constitute  an    important  portion  of 

Pa.  St.  137.  the  legislative  trust,  that  cannot  be 

'  Post,  §  5615.  In  Skelly  v.  Jefter-  parted  with,  and  which  it  is  the  duty 

son  Branch  Bank,  9  Ohio  St.  606,  626,  of  each  legislature  to  transmit  unim- 

it  was  said  by  Mr.  Justice  Gholson :  paired  to  their  successors.     With  this 

"  It  is  difficult  to  draw  a  distinction  duty,  it  cannot  be  supposed  that  the 

as  to  the  principle  on  which  they  rest,  constitution  of  the  United  States  was 

between  the  right  of  eminent  domain  ever  intended  by  its  framers  to  inter- 

and  the  power  of  taxation.    The  dif-  fere." 

ference  is  in  their  operation  — the  lat-  •  Illinois  Central  R.  Co.  v.  Illinois, 

ter  is  general,  and  the  former  special.  146  U.  S.  387. 
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ing  the  rate  of  taxation,  providing  for  a  commutation,  or  for  an 
entire  exemption  of  the  corporate  property,  will  be  construed  as 
an  inviolable  contract  under  the  protection  of  the  constitution  of 
the  United  States.*  It  cannot  be  revoked  by  a  subsequent 
statute,  or  even  by  an  amendment  to  the  State  constitutiou.^ 


'  Washington  University  v.  Rowse, 
8  Wall.  tU.  S.)  439;  reversing  s.  c. 
42  Mo.  308 ;  Home  .of  the  Friendless 
•.,.  Rouse,  8  Wall.  (U.  S.)430;  Tomlin- 
soni;.  Branch,  15  Wall.  (U.  S.)  460; 
Wilmington  R.  Co.  v.  Reid,  13  Wall. 
(U.  S.)  264;  reversing  s.  c.  64  N.  C. 
226;  McGee  v.  Mathis,  4  Wall.  (U. 
S.)  143 ;  Gordon  v.  Appeal  Tax  Court, 
3  How.  (U.  S.)  133;  Piqua  Branch 
Bank  v.  Knoop,  16  How.  (U.  S.)  369; 
Jefferson  Branch  Bank  v.  Skelly,  1 
Black  (U.  S.),  436;  reversing  Skelly  t). 
Jefferson  Branch  Bank,  9  Ohio  St. 
606 ;  Franklin  Branch  Bank  v.  State,  1 
Black  (U.  S.),  474;  Wright  v.  Sill,  2 
Black  (U.  S.),544;  State  v.  Wilson,  7 
Oranch  (U.  S.),  164 ;  Dodge  v.  Woolsey, 
18  How.  (U.  S.),  331;  Woolsey  v. 
Dodge,  6  McLean  (U.  S.),  142;  Pacific 
R.  Co.  .;.  McGuire,  20  Wall.  (U.  S.) 
36;  Mechanics'  &c.  Bank  v.  Thomas, 
18  How.  (U.  S.)  384 ;  State  &c.  v.  New- 
ark, 35  N.  J.  L.  157 ;  s.  c.  10  Am.  Rep. 
223;  Wendover  v.  Lexington,  15  B. 
Mon.  (Ky.)  258;  Hardy  •;;.  Waltham, 
7  Pick.  (Mass.)  108 ;  State  v.  Moore, 
5  Ohio  St.  444;  Matheny  v.  Golden, 
5  Ohio  St.  361 ;  Ross  County  Bank  v. 
Lewis,  5  Ohio  St.  447;  State  v.  Au- 
gusta &c.  R.  Co.,  54  Ga.  401 ;  State  v. 
Georgia  R.  Co.,  54  Ga.  423;  Berthold 
V.  Fox,  13  Minn.  501 ;  s.  c.  97  Am. 
Dec.  243 ;  St.  Louis  &c.  R.  Co.  v.  Lof- 
tin,  30  Ark.  693 ;  Oliver  v.  Memphis 
&c.  R.  Co., '30  Ark.  128;  Hewitt  v. 
New  York  &c.  R.  Co.,  12  Blatchf.  (U. 
S.)  452;  State  v.  Philadelphia  &c.  R. 
Co.,  45  Md.  361 ;  s.  c.  24  Am.  Rep.  511 ; 
Union  Bank  of  Tennessee  -o.  State,  9 
Yerg.  (Tenn.)  490,  497;  New  Jersey  v. 
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Yard,  95  U.  S.  104 ;  Asylum  v.  New 
Orleans,  105  U.  S.  362;  St.  Vincent's 
College  V.  Schaefer,  101  Mo.  261;  s.  c. 
16  S.  W.  Rep.  395. 

'  Union  Bank  of  Tennessee  v. 
State,  9  Yerg.  (Tenn.)  490;  Dodge 
V.  Woolsey,  18  How.  (U.  S.),  331 ; 
Scotland  County  v.  Missouri  &c. 
R.  Co.,  65  Mo.  123,  135.  The  case 
of  State  V.  Moore,  5  Ohio  St.  444, 
and  others  reported  in  the  same 
volume,  were  decided  under  a  statute 
fixing  a  rule  for  the  taxation  of  banks, 
and  it  was  there  held  that  this  act 
concluded  the  State  as  to  its  right  to 
exercise  the  taxing  power  over  the 
property  of  corporations  organized 
pursuant  to  the  provisions  of  the 
statute  by  which  they  were  incorpo- 
rated. In  State  v.  Augusta  &c.  R. 
Co.,  54  Ga.  401,  the  provision  in  ques- 
tion was  one  fixing  the  rate  of  taxa- 
tion, and  it  was  held  that  the  rate  so 
fixed  could  not  subsequently  be  ex- 
ceeded. It  is  not  essential  to  the 
binding  force  of  the  exemption  that 
it  should  be  contained  in  so  many 
words  in  the  charter  under  which  it 
is  claimed,  provided  there  be  a  direct 
reference  to  another  instrument  or 
statute  in  which  such  exemption  is 
expressed.  Thus,  where  the  charter 
gives  the  corporation  all  the  rights, 
powers,  and  privileges  conferred  by 
charter  upon  another  corporation,  this 
will  entitle  the  new  corporation  to  an 
exemption  from  taxation,  if  that  is 
one  of  the  "rights,"  etc.,  in  the 
charter  referred  to.  And  it  will  have 
the  same  effect,  if  it  has  been  incor- 
porated into  the  prior   charter   by 
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If,  therefore,  after  such  a  charter  has  been  granted,  a  con- 
stitutional ordinance  is  passed  prohibiting  the  legislature  from 
granting  such  exemptions  from  taxation,  this  will  not  be  held 
to  have  been  intended  to  operate  retroactively,  unless  its  terms 
render  such  a  conclusion  unavoidable.' 

§   5571.  Grants  of  Such  Ilxemptions  Strictly  Construed.  — 

In  conformity  with  the  general  principle  of  statutory  con- 
struction already  considered,  that  grants  in  derogation  of 
common  or  public  right  are  to  be  strictly  construed,  and  that 
nothing  is  to  be  taken  by  implication,  unless  the  implication 
is  unavoidable,"  —  it  is  settled  that  legislative  grants  exempt- 
ing  the  property  of  private  corporations,  in  whole  or  in  part, 
from  public  taxation,  are  to  be  strictly  construed;  that  all  rea- 
sonable doubts  will  be  resolved  in  favor  of  the  State  and 
against  the  grantee;  and  that  a  contract  surrendering  so  im- 
portant a  branch  of  governmental  authority  will  not  be  im- 
plied from  words  capable  of  a  construction  in  harmony  with 
its  reservation.'  This  principle  is  very  strongly  stated  in  the 
judicial  decisions.  If  it  could  be  made  clearer  by  quoting 
from  them,  one  or  two  quotations  would  be  as  good  as  many. 

amendment,  as  though  it  had  been  in  boygan,  2  Black  (U.  S.),  510 ;  Provi- 
the  charter  originally  granted,  pro-  dence  Bank  t>.  Billings,  4  Pet.  (U.  S.) 
vided  the  amendment  be  anterior  to  514,  560 ;  St.  Louis  v.  Boatman's  &c. 
the  subsequent  charter.  Humphrey  Co.,  47  Mo.  150,  156;  Washington 
i;.  Pegues,  16  Wall.  (U.  S.)  244.  University  v.  Bowse,  42  Mo.  308; 
'  Scotland  County  v.  Missouri  &c.  People  ti.  Eoper,  35  N.  Y.  629;  Mott 
P..  Co.,  65  Mo.  123, 135.  v.  Pennsylvania  R.  Co.,  30 Pa.  St.  9j 
'  Ante,  §  5345,  et  seq.  s.  c.  72  Am.  Dec.  664 ;  Com.  v.  Bird,  12 
"  Pacific  R.  Co.  V.  Cass  Co.,  53  Mo.  Mass.  443;  Portland  Bank  v.  Apthorp, 
17;  North  Missouri  R.  Co.  «.  Maguire,  12  Mass.  252;  St.  Louis  t).  Manufac- 
20  Wall.  (TJ.  S.)  46 ;  8.  c.  49  Mo.  490 ;  turera'  Savings  Bank,  49  Mo.  574 ; 
8  Am.  Rep.  141 ;  Pacific  E.  Co.  v.  Easton  Bank  v.  Com.,  10  Pa.  St. 
Maguire,  51  Mo.  142;  Trask ».  Ma-  442;  State  v.  Petway,  2  Jones'  Eq. 
guire,  18  Wall.  (U.  S. )  391 ;  Delaware  (N.  C.)  396 ;  Academy  v.  Philadelphia 
Railroad  Tax,  18  Wall.  (U.  S.)  206;  Co.,  22  Pa.  St.  496;  Miller  v.  Kirk- 
Gordon «.  Baltimore,  5  Gill  (Md.),  231;  Patrick,  29  Pa.  St.  226;  Crawford  v. 
Bailey  v.  Magwire,  22  Wall.  (U.  S.)  Burrell  Township,  58  Pa.  St.  219;  Ap- 
215;  s.  c.  7  Chic.  Leg.  N.  265;  Peo-  peal  of  the  Commonwealth  (Pa.),  18 
pie  V.  Commissioners  &c.,  47  N.  Y.  Atl.  Rep.  133;  Wilmington  &c.  R.  Co. 
601 ;  Rector  &c.  v.  Philadelphia  Co.,  v,  Alsbrook,  110  N.  C.  137. 
24  How.  (U.  S.)  300;  Gilman  d.  She- 
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"A  law,"  says  Wagner,  J.,  "which  seeks  to  deprive  the, legis- 
lature of  the  power  to  tax,  must  be  so  clear,  explicit,  and  de- 
terminate that  there  can  be  neither  doubt  nor  controversy 
about  its  terms,  or  the  consideration  which  renders  it  bind- 
ing. Every  presumption  will  be  made  against  its  surrender, 
as  the  power  was  committed  by  the  people  to  the  government, 
to  be  exercised  and  not  to  be  alienated."^  "The  right  of 
taxation,"  says  Clark,  J.,  "  is  the  highest  prerogative  of  sover- 
eignty. Its  exercise  is  necessary  to  the  very  life  and  exist- 
ence of  the  State.  Its  possession  marks  —  regardless  of  the 
nominal  form  of  government  —  the  real  nature  of  the  gov- 
ernment, whether  republican,  monarchical,  or  autocratic.  It 
is  the  power  of  the  purse,  to  which  the  power  of  the  sword  is 
a  mere  sequence.  It  seems  anomalous,  therefore,  that  such  a 
power  should  be  capable  of  alienation  in  perpetuity  by  the 
legislature  in  a  free  State,  and  that  any  portion  of  it  could  be 
irrevocably  bargained  away  for  any  consideration  to  a  cor- 
poration or  anyone  else.  More  especially  in  a  case  like  the 
present,  where  the  contract  is  claimed  to  have  been  made  by 
a  legislature  elected  for  .a  term  of  one  year,  and  the  aliena- 
tion of  the  taxing  power  is  asserted  to  be  perpetual,  and  that 
for  countless  ages,  indeed  till  the  final  catastrophe  of  all 
things,  succeeding  generations  are  to  guard  and  protect  at 
their  own  expense  the  property  of  the  corporation  without 
receiving  from  it  any  of  the  contributions  which  all  others 
are  called  upon  to  make  for  the  maintenance  and  support  of 
a  civil  government.  A  contract  of  such  a  nature,  if  it  were 
possible  between  private  individuals,  would  be  relieved  against 
in  any  court  of  equity."  ^  If,  therefore,  the  language  under 
which  the  exemption  is  claimed  is  ambiguous,  the  benefit  of 
the  doubt  is  to  be  given  to  the  State.* 

§  5572.  Consequences  "WhlcU  Flow  from  This  Rule  of 
Construction:  Imposition  of  Tax  in  Charter  does  not  Ex- 
clude Power  to    Impose  a  More  Onerous   Tax.  —  This    rule 

1  St.  Louis  V.  Boatman's  &c.  Co.,  47  Mo.  150,  156. 
'  Wilmington  &c.  E.  Co.   v.  Als-  '  Nashville  &c.  K.  Co.  v.  Marion 

brook,  110  N.  C.  137,  145.  County,  7  Lea  (Tenn.),  663. 
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of  statutory  construction  is  something  more  than  mere  words. 
The  judges  do  not  here,  as  in  some  other  cases,  say  one  thing 
and  then  decide  the  contrary.  It  is  therefore  important  to 
consider  some  of  the  consequences  which  flow  from  it.  One 
of  these  is,  that  the  fact  that  a  certain  tax  is  imposed  on  a 
corporation  by  its  charter  does  not  disable  the  legislature 
from  imposing  upon  it  a  different  or  more  onerous  tax  in  the 
future.^  Thus,  a  bank  charter  providing  that  "the  president 
or  cashier  of  such  bank  shall  annually  pay  into  the  treasury 
of  the  State  twenty-five  cents  on  each  share  of  capital  stock 
which  may  have  been  subscribed  for  and  paid  in,"  etc.,  does 
not  preclude  the  legislature  from  imposing  a  further  tax  on 
the  bank,  if  it  shall  see  fit.*  So,  a  provision  in  such  a  char- 
ter requiring  a  bank  to  pay  a  tax  upon  dividends,  at  a  fixed 
rate,  does  not  restrain  the  legislature  from  increasing  such 
rale.^  Nor  did  a  similar  provision  in  a  bank  charter  prevent 
a  municipal  corporation,  within  whose  limits  the  bank  was 
located,  acting  under  its  charter  powers,  from  imposing  a 
license  tax  upon  the  bank  and  prohibiting  it  from  prosecut- 
ing its  business  without  paying  the  same.*  So,  the  statute  of 
Pennsylvania,  by  which  the  Erie  Railway  Company  was  com- 
pelled to  pay,  for  its  franchise,  in  respect  of  the  portion  of  its 
road  within  the  State  of  Pennsylvania,  a  fixed  annual  sum, 
and  to  submit  to  a  taxation  of  its  stock,  did  not  preclude  the 
State  from  levying  a  further  general  tax  upon  the  corpora- 
tion.* But  an  exemption  from  "  all  taxes  "  was  held  to  include 
taxes  authorized  both  previously  and  subsequently  to  the 
charter.* 

'  Louisville  &c.  R.  Co.  v.  Com.,  10  "  State    v,  Petway,  2   Jones   Eq. 

Bush   (Ky.),  43;    State   v.  Northern  (N.  0.)  396,  406. 

&o.  E.,  44  Md.  131;  State  v.  Petway,  »  Easton  Bank  v.  Com.,  10  Pa.  St. 

2  Jones'  Eq.  (N.  0.)  396,  406;  Easton  442. 

Bank  v.   Com.,  10  Pa.   St.   442;  St.  *  St.  Louis  v.  Manufacturers' Sav- 

Louis  V.  Manufacturers'  Savings  Bank,  ings  Bank,  49  Mo.  574. 

49  Mo.  574;  New  Orleans  &c.  R.  Co.  v.  *  Erie  R.  Co.  v.  Com.,  66  Pa.  St. 

New  Orleans,  143  U.  S.  192;  affirming  84;  s.  c.  5  Am.  Rep.  351. 

s.  C.40  La.  Ann.  587 ;  4  South.  Rep.  512 ;  «  Grand  Gulf  &c.  R.  Co.  v.  Buck, 

Bailey  v.  Magwire,  22  Wall.  (U.  S.)  53  Miss.   246;  Mobile  &c.   R.  Co.  v. 

215,  228.    Compare  Northampton  v,  Moseley,  52  Miss.  127, 129. 
County  Comm'rs,  145  Mass.  108. 
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§  5573.  General  Statute  Creating  an  Exemption  not 
Construed  as  a  Contract. — Although  the  general  rule  is  that 
franchises  conferred  upon  corporations  by  general  enabling 
acts  under  which  they  become  organized,  are  protected,  on  the 
footing  of  contracts,  by  the  Federal  constitution,  equally  with 
those  conferred  upon  corporations  by  special  charters,' — yet  the 
principle  of  statutory  construction  under  consideration  leads 
to  the  conclusion  that  a  general  law,  exempting  from  taxation 
property  engaged  in  a  particular  manufacture,  may  be  altered 
or  repealed  at  any  time,  although  corporations  may  have  be- 
come organized  to  engage  in  the  particular  manufacture  upon 
the  faith  of  the  exemption  continuing.^ 

§  5574.  Exemption  of  Particular  Property  not  Extended 
to  Other  Property. — Another  consequence  of  this  rule  of  con- 
struction is  that  where  the  charter  or  statute  grants  an  exemp- 
tion in  respect  of  particular  property,  the  exemption  will  not 
be  extended  by  implication  to  other  property.'  Thus,  where  the 
charter  limited  the  rate  of  taxation  on  the  capital  stock  of  a 
bank,  it  was  held  that  such  limitation  would  not  be  extended 
by  implication  to  other  property.*  So,  an  exemption  of  the 
property  of  a  railroad  company  was  held  to  apply  only  to 
such  property  as  was  necessary  to  the  construction  and  opera- 
tion of  the  road.^  So,  a  statute  imposing  a  certain  tax  upon 
a  railroad  company  which  "  shall  be  in  lieu  of  all  other  taxes 
to  be  imposed  within  the  State," — was  held  not  to  prohibit  a 
future  legislature  from  laying  a  tax  upon  outside  lands  owned 
by  the  company,  not  used  or  necessary  in   constructing  or 

'  Ante,  §  5380,  et  seg.  no  mutuality  Bince  there  is  no  obli- 

'  East  Saginaw  Man.  Co.  v.  East  gation  on  the  corporation  to  continue 

Saginaw,  19   Mich.  259;  s.  c.  2  Am.  in  the  manufacture  for  any  definite 

Eep.   82.    No  general  description  of  length  of  time." 

this  decision  could  do  justice  to  the  '  Tucker   v.   Ferguson,    22   Wall. 

breadth  and  strength  of  the  reason-  (U.  S. )  527. 

ing  of  Mr.  Chief  Justice  Oooley,  who  *  Union  Bank  v.  State,  9  Yerg. 

wrote  the  opinion.    One  of  several  (Tenn.)  490. 

arguments  employed  by  him  shows  '  Illinois  &c. R.  Co.*.  Irvin,  72111. 

how  untenable  is  the  claim  that  such  452 ;  Illinois  &c.  R.  Co.  v.  McLean 

a  law  creates  a  contract  between  the  County,   17    111.    291 ;  McColloch    v. 

State  and  the  corporation :  "There  is  Stone,  64  Miss.  378, 
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working  its  road,  or  in  the  exercise  of  its  franchises.'  This 
will  be  especially  so,  if  the  company  had  no  power  to  acquire 
the  lands  at  the  time  when  the  exemption  was  granted.^  Nor 
will  it  be  a  good  ground,  for  extending  the  exemption  to  such 
outside  lands,  that  it  is  a  convenient  possession,  affording 
facilities  in  conducting  the  business  and  enabling  the  com- 
pany to  make  profits.'  Nor  will  such  an  exemption  extend  to 
branch  or  lateral  roads  which  may  be  constructed  under  sub- 
sequent enabling  acts;  and  it  has  been  held  that  this  is  so, 
although  the  enabling  act  confers  upon  the  corporation 
created  to  build  the  branch  or  connecting  road,  all  the  powers 
and  privileges  conferred  by  certain  sections  of  the  charter  of 
the  main  road,  one  of  which  privileges  is  an  exemption  from 
taxation.*  It  has  even  been  held  that  a  branch  or  spur  track, 
built  from  the  main  line  of  a  railroad  a  mile  and  three  quar- 
ters to  a  gravel  pit,  for  the  purpose  of  obtaining  gravel  more 
cheaply  for  the  repair  of  the  main  track,  was  not  exempt  from 
ordinary  taxation,  as  a  part  of  the  road  authorized  by  the 
charter.^  So,  it  has  been  held  that,  although  the  lands  of  a 
railroad  company  enjoy  a  statutory  exemption  from  taxation, 
this  does  not  extend  to  logs  cut  from  those  lands  by  the  rail- 
road company  for  the  purpose  of  sale.*  But  another  court 
has  held,  though  on  grounds  which  seem  to  be  unsound,  that 
if  a  railroad  company  enjoys  a  statutory  exemption  from  tax- 
ation, an  amendment  of  its  charter,  authorizing  it  to  construct 
a  branch  road,  will  carry  the  exemption  to  such  branch  road, 
although  the  exemption  is  not  mentioned  in  the  amendatory 


»  Tucker  v.  Ferguson,    22  Wall,  dyke,  137  Pa.  St.  249;  «.  c.  45  Am. 

(U.  S.)  527,  575 ;  Pennsylvania  &c.  E.  &  Eng.  EaU.  Oas.  15 ;  20  Atl.  Eep.  653. 
Co.  r. Vandyke,  137  Pa.  St.  249 ;  s.  c.  45  *  County  Comm'rs   v.    Annapolis 

Am.  &  Eng.  Bail.  Cas.  15 ;  20  Atl.  Eep.  &c.  E.  Co.,  47  Md.  592. 
653;  Ford  v.  Delta  &c.  Land  Co.,  43  *  State  v.  Hancock,  33  N.  J.  L.  315. 

Fed.  Eep.  181;  State  «.  Collector  &c.,  Contra,  and   seemingly   on  a  better 

38  N.  J.  L.  270.    Compare  St  Johns  v.  view,  see  Louisville  &c.  E.  Co.  v.  Tay- 

Central  Vermont  E.  Co.  (Eng.  Privy  lor,  68  Miss.  361;  «.  c.  8  South.  Eep. 

Council),  7  Eail.  &  Corp.  L.  J.  16.  675. 

»  Ford  V.  Delta  &c.  Land  Co.,  43  ^  State  v.  Northern  Pac.  E.  Co.,  39 

Fed.  Eep.  181.  Minn.  25 ;  s.  c.  38  N.  W.  Eep.  635. 

'  Pennsylvania  &c.  E.  Co.  v.  Van- 
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act.*  On  the  contrary,  such  grants  will  not  be  restrained  by 
an  unfriendly  construction  so  far  as  to  defeat  their  substantial 
purposes.  Thus,  it  has  been  held  that  a  provision  in  the 
charter  of  a  railroad  company,  that  it  should  be  subject  to  a 
certain  specified  tax  in  lieu  of  all  other  taxes,  will  apply  to  all 
property  held  by  the  company,  necessary  to  accomplish  the 
end  for  which  it  was  incorporated."  So,  a  general  exemption 
extends  to  the  statutory  right  of  way,  of  the  prescribed  width, 
of  a  railroad  company,  and  to  all  buildings  erected  thereon, 
convenient  for  the  uses  to  which  the  road  can  be  applied  under 
its  charter.^  One  court  has  even  held,  and  probably  rightly, 
that  a  provision  in  the  charter  of  a  railroad  company  that 
"  ali  machines  ....  belonging  to  the  company,  with  all  their 
works,  ....  shall  be  deemed  personal  estate  and  exempt 
from  all  taxes,"  etc.,  extends  so  far  as  to  exempt  the  real  estate 
owned  by  the  company,  used  in  the  construction  of  its  road, 
and  for  its  depot  buildings,  etc.^ 

§  5575.  Exemption  from  "  Taxes "  not  Extended  to  As- 
sessments for  Street  Improvements. — The  general  doctrine 
is  that,  while  taxes  are  public  burdens,  imposed  for  the  pur- 
pose of  a  general  revenue,  assessments  are  made  with  a  view  to 
the  special  benefit  which  such  property  derives  from  the  ex- 
penditure." It  follows  that  statutory  exemptions  from  "  taxes," 
or  from  "  taxation,"  do  not  extend  to  the  exemption  of  prop- 
erty from  special  assessments  for  municipal  or  other  public  im- 
provements,^—  even  where  the  exemption  is  created  in  favor 

•  Atlantic  &c.  E.  Co.  v.  Allen,  15  Eep.  35, 38 ;  Northern  Indiana  R.  Co. 
Fla.  637.  V.  Connelly,  10  Ohio  St.  159 ;  Northern 

2  State  V.  Hancock,  35  N.  J.  L.  537.  Liberties   v.   St.   John's   Church,  13 

'  State  V.   Collector,   38  N.   J.  L.  Pa.  St.  104;  State  v.  Eobertson,  24 

270.  N.  J.  I..   504 ;  Lefevre  v.  Detroit,  2 

*  Eichmond  v.  Eichmond  &c.  E.  Mich.  586;  Bleecker  v.  Ballou,  3 
Co.,  21   Gratt.   (Va.)    604.   Compare  Wend.  (N.  Y.)  263. 

Eichmond  &c.  E.    Co,   v.  Alamance  «  Bailey n.Magwire, 22 Wall.  (U.S.) 

Comm'rs,  84  N.  C.  504.  215.     Contra,  St.  Paul  &c.  E.  Co.  v. 

^  Palmer  v.  Stumph,  29  Ind.  329;  St.  Paul,  21  Minn.  526;   State  v.  St. 

First    Presbyterian    Church   v.    Ft.  Paul,   36  Minn.   529;   s.  c.  32  N.  W. 

Wayne,   36  Ind.  338;    s,   e.  10  Am.  Eep.  781. 
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of  church  property,^  or  other   property  devoted  to  charitable 
uses.^ 

§  6576.  Immunity  from  Taxation  a  Personal  Privilegre 
and  not  a  Vendible  Franchise.  —  Another  consequence  of  the 
rule  of  construction  elsewhere  alluded  to^  is  that  where  the- 
legislature  has  clothed  a  corporation  with  immunity  from  tax- 
ation, this  immunity  is  in  the  nature  of  a  personal  privilege, 
and  is  not  vendible  with  the  property  of  the  corporation,  un- 
less the  legislature  has  in  terms  so  provided.  Where  such 
an  immunity  has  been  conferred  upon  a  railroad  company, 
it  does  not  pass  under  a  sale  of  the  property  and  franchises  of 
the  railroad,  under  a  decree  foreclosing  a  mortgage  thereon, — 
such  an  immunity  not  being,  like  the  right  to  operate  the  rail- 
road, a  privilege  necessary  to  the  enjoyment  of  the  property 
itself,  and  which  consequently  passes  by  implication.*  Of 
course,  the  legislature  may  grant  the  immunity  in  terms  which 
necessarily  imply  its  vendibility, —  as  where  an  immunity  from 
taxation  was  annexed  to  particular  lands,  and  not  to  a  particu- 
lar person  or  corporation.*  So,  where  the  State  of  Missouri 
authorized  the  sale,  by  the  commissioners  of  the  State,  of  a 
railroad,  to  foreclose  a  lien  held  by  the  State  thereon,  with  the 
proviso  that  the  purchasers  should  have  all  the  rights,  fran- 
chises, privileges,  and  immunities  enjoyed  by  the  defaulting 
company,  and  one  of  the  immunities  of  the  precedent  com- 
pany was  an  immunity  from  taxation,  — it  was  held  that  this 


'  Lockwood    V.    St.     Louis,      24  Church  v.  Ft.  Wayne,  36  Ind.  338; 

Mo.    20;  Northern  Libertiea  v.    St.  g.   c.   10  Am.    Eep.  35.    Authorities 

John's  Church,  13  Pa.  St.  104 ;  Crow-  cited  in  Chicago  &c.  R.  Co.  v.  People, 

leyt).  Copley,  2  La.  An.  329;  Mat-  120111.104;  s.c.  11  N.  E.   Rep.  418. 

ter  of  New  York,   11  Johns.   (N.  Y.)  Compare  Law  i;.  Madison  &c.  Turn- 

77;   Baltimore    v.    Cemetery    Co.,   7  pike  Co.,  30  Ind.  77. 
Md.  517;  Pray  v.  Northern  Liberties,  '  Sheehan  v.  Good  Samaritan  Hos- 

31  Pa.  St.  69 ;  St.  Louis  Public  Schools  pital,  50  Mo.  155 ;  s.  c.  1 1  Am.  Rep.  412. 
V.   St.  Louis,    26  Mo.    468 ;    State  v.  '  Ante,  i  5345 ;  post,  §  5659. 

Newark,  35  N.  J.  L.  157 ;  s.  u.  10  Am.  '  Morgan  v.  Louisiana,   93  TJ.   S. 

Eep.  223 ;  Broadway  Baptist  Church  217 ;  affirming  s.  c.  28  La.  Ann.  482. 
V.  McAtee,  8  Bush  (Ky.),  508;  s.  c.  '  States.  Wilson,  7  Cranch  (U.S.), 

8  Am.  Rep.  480;  First  Presbyterian  164. 
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immunity  would  pass  by  the  sale,  if  it  were  competent  for 
the  legislature,  under  the  existing  constitution,  to  confer  the 
privilege  upon  the  new  corporation;  but,  as  the  existing  con- 
stitution prohibited  the  conferring  of  the  privilege,  the  pur- 
chasing corporation  did  not  acquire  it  under  the  statute;  for 
the  legislature  could  not  renew  the  exemption,  and  it  did  not 
pass  as  an  appurtenance  of  the  property,  but  was  a  personal 
privilege  of  the  precedent  company/ 

§  6677.  Exemption  of  Corporate  Stock  Is  an  Exemption 
of  Corporate  Property. — The  property  of  a  corporation  is 
usually  divided  into  two  classes,  capital  and  surplus.  The 
capital  is  represented  by  the  corporate  stock,  and  the  surplus 
consists  of  undivided  earnings.  The  capital  of  the  company 
is  represented  by  its  shares  of  stock,  and  so,  in  a  certain  sense, 
is  also  its  surplus.  This  is  seen  in  the  fact  that  where  a  cor- 
poration has  a  large  surplus,  its  shares  of  stock  will  rise  above 
par  in  the  market.  Properly  speaking,  the  stock  of  a  corpo- 
ration is  its  property,  so  far  as  its  property  is  represented  by 
its  stock  certificates.  These  certificates  are  simply  evidences 
of  undivided  proprietary  interests  in  the  capital  of  the  com- 
pany. The  one  is  the  substantial  thing,  and  the  other  is  its 
paper  representative.  The  one  is  property,  and  the  other  is 
a  credit.  A  statute  which  exempts  from  taxation  the  property 
of  a  corporation  over  and  above  its  capital  stock,  no  doubt  in- 
tends to  exempt  the  capital  of  a  corporation  to  the  extent  of 
the  par  value  of  its  shares,  and  to  subject  to  taxation  the  rest 
of  its  property,  if  any  it  have,  which  is  regarded  as  surplus, 
as  distinguished  from  capital.*  A  statute  which  exempts  from 
taxation  the  stock  of  a  corporation  is  therefore  held  to  exempt 
the  property  of  the  corporation  of  which  its  paper  certificates 
of  stock  are  but  the  representative.     This  is  necessarily  so; 

1  Trask  v.  Maguire,  18  Wall.  (TJ.  S.)  more,  5  Gill  (Md.),  231 ;  Rome  R.  Co. 

391.    Oorapare  ante,  §  368.  v.  Rome,  14  Ga.  275 ;  State  v.  Branin, 

'  See  the  reasoning  of  Napton,  J.,  23  N.  J.  L.  484;  State  v.  Bentley,  23 

in  Hannibal  &c.  R.  Go.  v.  Shacklett,  N.  J.  L.  532.  540;  State  v.  Tunis,  23 

30  Mo.  550,  558;  see  Gordon  v.  Haiti-  N.  J.  L.  546. 
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for  a  different  construction  would  render  such  an  exemption 
entirely  illusory.* 


*  Scotland  County  v.  Missouri  &c. 
K.  Co.,  65  Mo.  123,  134;  Hannibal 
&c.  R.  Co.  V.  Shacklett,  30  Mo.  550, 
557.  The  alacrity  with  which  the 
Supreme  Court  of  Missouri,  in  some 
of  its  earlier  decisions,  forgetting  the 
rule  of  interpretation  that  grants  in 
derogation  of  public  right  are  to  be 
strictly  construed  against  the  grantee, 
and  that  nothing  passes  by  such  a 
grant  which  is  not  within  the  neces- 
sary meaning  of  the  terms  used  (.ante, 
^  5345),  held  that  a  charter  provision 
exempting  the  capital  stock  of  a  rail- 
road company  from  taxation  extended 


to  all  the  property  which  the  com- 
pany might  acquire,  ignoring  entirely 
the  well-known  distinction  between 
capital  stock  and  surplus  (Hanni- 
bal &c.  E.  Co.  V.  Shacklett,  30  Mo. 
550;  State  v.  Hannibal  &c.  E.  Co.,  37 
Mo.  265),  —  was  not  creditable  to  that 
tribunal ;  and  the  rule  of  interpreta- 
tion thus  laid  down  was  repudiated 
by  the  same  court  in  later  cases.  See 
St.  Louis  Mut.  Life  Ins.  Co.  v.  Assess- 
ors, 56  Mo.  503,  513.  And  see  St. 
Louis  Mut.  Life  Ins.  Co.  v.  Charles, 
47  Mo.  462. 
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CHAPTEK  CXXII. 


THE  DELEGATED  POWER  OF  EMINENT  DOMAIN. 


Section 

5587.  Scope  of  tMs  chapter. 

5588.  State  does  not  part  with  right 

of  eminent  domain  without 
express  words. 

5589.  This  power  may  be  conferred 

upon  private  corporations. 

5590.  Constitutional  limitations  upon 

the  exercise  of  this  power. 

5591.  Whether  the  use  is  a  public  use 

a  judicial  question. 

5592.  Necessity  or  expediency  of  tak- 

ing, a  question  for  the  legis- 
lature. 

5593.  Theories  as  to  what  uses  are 

public  uses. 

5594.  Use  may  be  a  public  use,  though 

local  in  its  extent. 

5595.  What  uses  are  public  uses :  im- 

provements which  justify  the 
exercise  of  this  power — public 
highways. 

5596.  Private  roads. 

5597.  Public  parks. 

5598.  Public  buildings. 

5599.  Public  cemeteries. 

5600.  Public  railways. 

5601.  Public  canals. 

5602.  Works  for  the  improvement  of 

public  navigations. 

5603.  Sluices  for  the  passageway  of 

fish. 

5604.  Public  booms. 

5605.  Public  landings. 

5606.  Telegraphs  and  telephones. 

5607.  Public  grist-mills  propelled  by 

water. 
6608.  Development  of  mines. 
5609.  Iron-works. 
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5610.  Water-works  for  cities. 

5611.  Works  and  servitudes  for  the 

drainage  of  lands. 
6612.  Drains  and  sewers  in  cities. 

5613.  Pipe  Imes. 

5614.  Works  for  the  pecuniary  profit 

of  the  State  itself. 

5615.  Power  extends  to  the  condem- 

nation of  the  property  and 
franchises  of  other  corpora- 
tions. • 

5616.  Extends  to  the  condemnation 

of  exclusive  privileges. 

5617.  Extends  to  the  condemnation 

of  the  property  of  corpora- 
tions. 

5618.  Extends  to  the  condemnation 

of  easements  granted  to  cor- 
porations. 

5619.  Strict    construction    of    grants 

under  which  this  power 
claimed. 

5620.  One    corporation    cannot    con- 

demn franchises  and  prop- 
erty of  another  for  the  same 
purpose. 

5621.  Condition  of  rendering  just  com- 

pensation. 

5622.  Property  of  corporation  cannot 

be  taken  without  compensa- 
tion. 

6623.  Power  of  legislature  over  mode 

of  assessing  damages  where 
right  of  repeal  has  been  re- 
served. 

6624.  Condemnation  by  United  States 

of  franchises  granted  by  the 
States. 
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5625.  Eules  of  damage  where  land  is  5627.  Title  acquired  under  right  of 

condemned  for  public  use.  eminent  domain. 

6626.  Setting    off     benefits    against  5628.  Acquire   perpetual  interest  in 

damages.  city  streets. 

§  6587.  Scope  of  This  Chapter.*  —  It  is  proposed  to  consider 
in  this  chapter,  in  outline  merely,  the  nature  and  extent  of 
the  power  conferred  by  the  State,  in  virtue  of  its  sovereign 
right  of  eminent  domain,  upon  certain  private  corporations, 
to  condemn  the  property  of  persons  or  of  other  corporations, 
for  their  corporate  uses,  where  those  uses  sustain  such  a  rela- 
tion to  the  public  convenience,  welfare,  or  necessity  as  to 
acquire  and  deserve  the  designation  of  public  uses.  The  limits 
of  this  work  will  not  admit  of  a  detailed  treatment  of  the 
subject:  that  would  consume  the  space  of  an  entire  volume. 
Nor  would  an  expansive  treatment  of  it  form  an  appropriate 
part  of  a  general  work  on  the  law  of  private  corporations; 
since,  in  our  more  recent  industrial  development,  the  power, 
in  so  far  as  it  is  exercised  by  private  corporations,  has  come 
to  be  almost  exclusively  exercised  in  railroad  building;  and  it 
hence  forms  an  appropriate  department  in  that  part  of  the 
law  which  is  special  and  peculiar  to  railways.  Although  it 
has  been  said  that  this  power,  when  conferred  upon  a  private 
corporation,  is  not  in  a  proper  sense  a  corporate  franchise,  but 
is  rather  a  means  to  secure  the  enjoyment  of  a  corporate  fran- 
chise,^—  yet  the  writer  conceives  that  a  power  conferred  upon 
certain  corporations,  which  is  not  possessed  by  the  citizens 
generally,  and  which  is  in  derogation  of  their  rights,  so  nearly 
resembles  a  franchise  as  to  justify  its  treatment  in  this  title." 

§  5688.  State  does  not  Part  with  Rig-ht  of  Eminent  Do- 
main without  Express  Words.  —  The  right  of  eminent  domain 

'  Ooe  V.  Columbus  &c.  E.  Co.,10  a  private  corporation,  is  clearly  a/ran- 

Ohio  St.  872 ;  «.  c.  75  Am.  Dec.  618,  chise,  as  was  pointed  out  by  Mr.  Jus- 

529.  tice  Bradley  in  California  v.  Central 

'  This  power,  when  conferred  upon  Pacific  R.  Co.,  127  U.  S.  1. 

•  The  author  has,  with  the  permission  of  the  publishers  of  the  "American  Series"  (who 
arc  also  the  puhlishers  of  this  work),  made  free  nse,  in  the  preparation  of  this  chapter,  of 
the  thorough  and  accurate  notes  in  the  American  Uecisions  and  American  >state  Reports. 
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being  one  of  the  highest  incidents  of  sovereignty,  even  if  it  • 
could  be  held  that  the  temporary  tenants  of  legislative  power 
could  bargain  it  away,  it  would  follow,  from  the  rules  else- 
where stated  with  regard  to  the  interpretation  of  grants  of 
franchises,'  that  the  State  would  never  be  held  to  have  intended 
to  part  with  it,  unless  the  intent  were  expressed  in  unequivocal 
language.  As  the  right  of  eminent  domain  is  impliedly 
reserved  to  the  State  in  every  public  grant,  an  exercise  of  this 
right  does  not  impair  the  obligation  of  a  precedent  contract 
made  by  the  State,  although  it  operates  to  determine  such 
contract.  When,  therefore,  a  State  leased  ground  for  an 
asylum  and  agreed  to  surrender  possession  of  it  at  the  expira- 
tion of  a  stated  term,  but  nevertheless,  during  the  term,  in 
pursuance  of  an  act  of  its  legislature,  instituted  proceedings 
to  acquire  title  to  the  land  by  condemnation,  it  was  held  that 
the  statute  did  not  impair  the  obligation  of  the  contract  em- 
bodied in  the  lease.* 

§  5589.  This  Power  may  be  Conferred  upon  Private 
Corporations.  —  It  is  entirely  settled  that  the  power  of  emi- 
nent domain  —  that  of  taking  private  property  for  a  public 
use — may  be  conferred  by  the  legislature  upon  a  private  cor- 
poration  chartered  to   promote  some  public   purpose.'     Nor 

•  Ante,  §  5345;  post,  §  6659.  Trenton  Delaware  Falls  Co.,  1  N.  J. 

"  Tait  V.  Central  Lunatic  Asylum,  Eq.  694;  s.  c.  23  Am.   Dec.   756;   Mo- 

84  Va.  271 ;  s.  c.  4  S.  E.  Eep.  697.  ran  v.  Eoss,   79  Gal.   159 ;    s.   c.  21 

'  Backus  V.  Lebanon,  11  N.  H.  19 ;  Pac.    Eep.    547.      See     Mahoney    v. 

».  c.  35  Am.  Dec.  466 ;  Willyard  v.  Spring  Valley  Water  "Works,   52  Cal. 

Hamilton,  7  Chip,  pt.  2,  111;  s.  c.  30  159,  161;  Ee  Kerr,  42  Barb.   (N.  Y.) 

Am.  Dec.  195  (canal  company) ;  Sad-  119 ;  Canal  Co.  v.  Archer,  9  Gill  &  J. 

ler  V.  Langbam,   34  Ala.   311,   325;  (Md.)  479;  Whitemani;.  Wilmington 

Bloodgood  V.  Mohawk  &c.  E.  Co.,  18  &c.  E.  Co.,   2  Harr.  (Del.)   514;  «.  c. 

Wend.  (N.  Y.)9;   «.  c.   31  Am.  Dec.  33  Am.  Dec.  411.     See  also  Ee  Buf- 

313;  Clarke  v.  Eochester,   24  Barb,  falo,  68  N.  Y.  167 ;  Johnson  v.   Utica 

(N.  Y.)  446,  481;  Bloomfleld  &c.  Co.  Water  Works  Co.,  67  Barb.  (N.  Y.) 

V.  Eichardson,  63  Barb.  (N.  Y.)   447 ;  415.    That  it  may  be  exercised  under 

Matter  of  Townsend,  39  N.  Y.  171,  the  constitution  of  California  by  indi- 

174 ;  San  Francisco  &c.  E.  Co.  v.  Cald-  viduals  as  well  as  by  corporations,  — 

well,  31  Cal.  367, 372 ;  Beekman  v.  Sar-  see  Moran  v.  Eoss,  79  Cal.  159 ;  s.  c.  21 

atoga  &c.  E.  Co.,  3  Paige  (N.  Y.),  45;  Pac.  Eep.  547.     Contra,  that  it  cannot 

«.  c.  22  Am.  Dec.  679;  Scudder  v.  be  delegated  to  mdrndwaZs  under  the 
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is  it  any  objection  to  the  validity  of  such  a  grant  that  the 
corporation  has  undertaken  the  work  primarily  for  the  pur- 
pose of  private  gain.  This  is  seen  in  those  decisions  which 
uphold  the  exercise  of  this  power  in  railroad  companies, 
canal  companies,  boom  companies,  and  other  private  corpora- 
tions organized  to  perform  some  public  service  for  which  com- 
pensation is  to  be  received.^  The  fact  that  private  gain 
accrues  to  the  corporation  and  to  its  members  is  regarded 
merely  as  compensation  to  them  for  the  capital  and  labor  ex- 
pended for  the  public  benefit.^ 

§  5590.  Constitutional  Liimitations  upon  the  Exercise  of 
This  Power. — All  American  constitutions,  Federal  and  State, 
impose  the  limitation  upon  the  exercise  of  this  power,  that 
private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  This  is  understood  to  impose  a  two-fold 
limitation:  1.  That  the  legislature  cannot  authorize  the  tak- 
ing of  private  property  for  any  use  except  a  public   use?     2. 


constitution  of  Georgia,  —  see  Lough- 
bridge  V.  Harris,  42  Ga.  500. 

^  Mills  Em.  Domain,  §  13;  Ander- 
son V.  Turbeville,  6  Coldw.  (Tenn.) 
150;  Swan  D.  Williams,  2  Mich.  427; 
Harris  i;.  Thompson,  9  Barb.  (N.  Y.) 
350;  Matter  of  Townsend,  39  N.  Y. 
171 ;  Concord  Eailroad  v.  Greely,  17 
N.  H.  47 ;  Whiteman  v.  Wilmington 
&c.  R.  Co.,  2  Harr.  (Del.)  514;  s.  c. 
33  Am.  Dec.  411 ;  Stockton  &c.  E.  Co. 
V.  Stockton,  41  Oal.  147 ;  Bonaparte 
V.  Camden  &c.  E.  Co.,  Baldw.  (U.  S.) 
205,  223 ;  Willson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.  (U.  S.)  245. 

''  Concord  Eailroad  v.  Greely,  17 
N.  H.  47.  But  it  is  immaterial  on 
what  theory  it  is  reasoned  out ;  the 
rule  is  as  stated  in  the  above  text. 
That  the  right,  although  conferred, 
may  be  abandoned,  or  lost,  by  acqui- 
escing in  the  construction  of  similar 
works  by  another  corporation,— see 
the  doubtful  case  of   Canal   Co.  v. 


Eaihoad  Co.,  4  Gill  &  G.  (Md.)  1. 
Contra,  that  the  right  is  not  exclusive, 
unless  expressly  made  so  in  the  grant, 
see  ante,  §  5401. 

•  Even  if  this  limitation  cannot  be 
derived  from  the  language  of  the  con- 
stitution, it  may  well  be  supposed  to 
result  from  the  very  nature  of  our 
free  governments,  and  to  form  one  of 
those  implied  limitations  upon  legis- 
lative power  involved  in  the  principle 
that  it  is  beyond  the  power  of  the 
legislature  to  authorize  the  property 
of  A.  to  be  taken  away  from  him  and 
given  to  B.,  whether  with  or  without 
the  payment  of  just  compensation. 
See,  on  this  doctrine  of  implied  limi- 
tation upon  legislative  power,  Loan 
Asso.  V.  Topeka,  20  Wall.  (U.  S.)  655. 
The  writer  believes  that  the  doctrine 
must  be  very  sparingly  admitted,  as 
it  involves  an  assertion,  on  the  part 
of  the  judicial  branch  of  the  govern- 
ment, of  the  power  to  set  aside  an  act 
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That  it  can  only  authorize  the  taking  of  such  property  for 
a  public  use  upon  the  payment  of  just  compensation.  These 
two  limitations  will  be  separately  considered. 

§  5591.  Whether  the  Use  is  a  Public  Use  a  Judicial 
Question.  —  But  while,  as  hereafter  seen,'  the  legislature  must 
decide  as  to  the  expediency  of  resorting  to  the  exercise  of  this 
power  in  the  particular  instance,  the  question  whether  the 
use  in  favor  of  which  the  legislature  has  authorized  it,  is  a 
public  use,  is  a  judicial  question.  On  this  question  the  deter- 
mination of  the  legislature  is  not  final,  but  is  subject  to  super- 
vision by  the  courts,  which  have  power  to  declare  the  statute 
unconstitutional,  where  it  clearly  appears  that  the  use  in  be- 
half of  which  the  power  is  authorized  is  a  mere  private  use.^ 

§  5592.  Necessity  or  Expediency  of  Taking,  a  Question  for 
the  Legrislature. — While,  as  already  seen,  the  question  whether 
the  use  is  a  public  use  is  a  judicial  question,  the  question  of 


of  the  legislative  branch  as  being 
contrary  to  the  paramount  law.  when 
there  is  no  express  provision  of  that 
law  which  the  statute  contravenes. 
See  28  Am.  Law  Rev.  613.  "The 
right  of  eminent  domain  does  not," 
says  Chancellor  Walworth,  "  imply  a 
right  in  the  sovereign  power  to  take 
the  property  of  one  citizen  and  trans- 
fer it  to  another,  even  for  a  full  com- 
pensation, where  the  public  interest 
will  be  in  no  way  promoted  by 
such  transfer.  And  if  the  legislature 
should  attempt  thus  to  transfer  the 
property  of  one  individual  to  another, 
where  there  could  be  no  pretense  of 
benefit  to  the  public  by  such  ex- 
change, it  would  probably  be  a  viola- 
tion of  the  contract  by  which  the  land 
was  granted  by  the  government  to 
the  individual,  or  to  those  under 
whom  he  claimed  title,  and  repug- 
nant to  the  constitution  of  the  United 
States."  Beekman  v.  Saratoga  &c. 
E.  Co.,  3  Paige  (N.  Y.),  45;  «.  c.  22 
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Am.  Dec.  679,  684.  This  was  said 
before  the  fourteenth  amendment  be- 
came a  part  of  the  Federal  constitu- 
tion. That  such  a  taking  would  be 
within  the  inhibition  of  that  amend- 
ment can  hardly  be  open  to  question. 

1  Post,  i  5592. 

"  Pittsburgh  v.  Scott,  1  Pa.  St.  309 ; 
Sadler  v.  Langham,  34  Ala.  311 ;  Con- 
cord Eailroad  v.  Greely,  17  N.  H.  47 ; 
New  Central  Coal  Co.  v.  George's 
Creek  Coal  &  Iron  Co.,  37  Md.  537; 
Stockton  &c.  R.  Co.  v,  Stockton,  41 
Cal.  147;  Consolidated  Channel  Co. 
V.  Central  Pac.  E.  Co.,  51  Cal.  269; 
Coster  V.  Tide  Water  Co.,  18  N.  J.  Eq. 
54 ;  County  Court  v.  Griswold,  58  Mo. 
175;  Tyler  v.  Beacher,  44  Vt.  648 ;  s.  c. 
8  Am.  Eep.  398 ;  Ee  DeansviUe  Cem- 
etery Asso.,  66  N.  Y,  569 ;  s.  c.  23  Am. 
Eep.  86 ;  Pittsburgh  &c.  E.  Co.  v.  Ben- 
wood  Iron  Works,  31 W.  Va.  710 ;  s.c. 
8  S.  E.  Eep.  453;  9  Eail.  &  Corp. 
L.  J.  324;  Denver  &c.  Coal  Co.  v. 
Union  Pac.  E.  Co.,  34  Fed.  Eep.  386; 
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the  necessity  or  expediency  of  resorting  to  the  exercise  of  the 
right  of  eminent  domain  is  exclusively  a  question  for  the 
legislature;'  and  this  rule  applies  equally  where  the  statute 
authorizes  the  condemnation  of  the  property  of  a  private  cor- 
poration, and  where  it  authorizes  the  condemnation  of  that 
of  an  individual.^  Exceptions  to  this  rule  may  exist  in  par- 
ticular instances,  where  the  power  to  determine  the  question 
of  necessity  or  expediency  has  been  delegated,  by  constitution 
or  statute,  to  the  judicial  courts,  or  to  some  other  tribunal.^ 
To  this  some  courts  have  asserted  another  exception,  which  is, 
that  the  necessity  of  resorting  to  the  exercise  of  the  right  in 
the  particular  instance  must  appear,  —  as,  for  instance,  that 
the  particular  land  sought  to  be  condemned  could  not  be 
acquired  by  purchase;*   or  that   the   particular  work  could 


Shaw,  0.  J.,  in  Boston  &c.  E.  Co.  v. 
Salem  &c.  K.  Co.,  2  Gray  (Mass.),  1, 
36;  Memphis  Freight  Co.  v.  Mem- 
phis, 4  Goldw.  (Tenn.)  419;  Ee  St. 
Paul  &c.  E.  Co.,  34  Minn.  227. 

'  Williams  v.  School  District,  33 
Vt.  271 ;  Tyler  v.  Beacher,  44  Vt.  648 ; 
s.  c.  8  Am.  Dec.  398 ;  Napa  &c.  E.  Co. 
V.  Napa  County,  30  Cal.  435,  437; 
Stockton  &c.  E.  Co.  v.  Stockton,  41 
Cal.  147;  Parham  v.  Justices,  9  Ga. 
341 ;  "Water  Works  Co.  v.  Burkhart, 
41  Ind.  364 ;  Challis  v.  Atchison  &c. 
E.  Co.,  16  Kan.  117;  New  Central 
Coal  Co.  V.  George's  Creek  Coal  & 
Iron  Co.,  37  Md.  537 ;  Hingham  &c. 
Corp.  V.  Norfolk  Co.,  6  Allen  (Mass.), 
353;  Talbot  v.  Hudson,  16  Gray 
(Mass.),  417;  Haverhill  Bridge  Pro- 
prietors V.  County  Commissioners, 
103  Mass.  120 ;  «.  c.  4  Am.  Eep.  518 
Dietrich  v.  Murdock,  42  Mo.  279 
County  Court  v.  Griswold,  58  Mo.  175 
Concord  Eailroad  v.  Greely,  17  N.  H, 
47;  Harris  v.  Thompson,  9  Barb, 
(N.  Y.)  350;  Brooklyn  Park  Comm'rs 
V.  Armstrong,  45  N.  Y.  234 ;  s.  c.  6 
Am.  Eep.  70;  Ee  Deansville  Ceme- 
tery Asso.,  66  N.  Y.  569;  s.  c.  23  Am. 
Eep.    83;   Ee  Townsend,    39  N.  Y. 
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171;  Pittsburgh  v.  Scott,  1  T'a.  St. 
309;  Smedley  v.  Erwin,  51  Pa.  St. 
445;  Memphis  Freight  Co.  v.  Mem- 
phis, 4  Coldw.  (Tenn.)  419;  Ander- 
son V.  Turbeville,  6  Coldw.  (Tenn.) 
150;  De  Varaigne  v.  Fox,  2  Blatchf. 
(U.  S.)  95;  Varick  v.  Smith,  5  Paige 
(N.  Y.),  137,  160;  s.  c.  28  Am.  Dec. 
417;  Sadler  v.  Langham,  34  Ala.  311 ; 
Works,  J.,  in  Moran  v.  Boss,  79  Cal. 
159;  s.  c.  21  Pac.  Eep.  547;  Mahoney 
V.  Spring  Valley  Water  Works,  52 
Cal.  159,  161  ;  Beekman  v.  Saratoga 
&c.  E.  Co.,  3  Paige  (N.  Y.),  45;  s.  c. 
22  Am.  Dec.  679. 

^  Chicago  &c.  E.  Co.  v.  Town  of 
Lake,  71  111.  333,  336;  Hyde  Parka. 
Oakwoods  Cemetery  Asso.,  119  111. 
141. 

'  Powers's  Appeal,  29  Mich.  504; 
Milwaukee  &c.  E.  Co.  v.  Faribault,  23 
Minn.  167 ;  Eensselaer  &c.  E.  Co.  v. 
Davis,  43  N.  Y.  137;  Matter  of  New 
York  Central  E.  Co.,  66  N.  Y.  407; 
Lecoul  V.  Police  Jury,  20  La.  An. 
308. 

*  See  Dayton  &c.  Mining  Co.  v, 
Seawell,  11  Nev.  394;  Eyerson  v. 
Brown,  35  Mich.  333;  s.  c.  24  Am. 
Eep.  564. 
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not  be  established  without  the  condemnation  of  the  particu- 
lar land.  Reasoning  on  this  subject,  it  was  said  by  Mr.  Justice 
Cooley:  "  What,  then,  is  the  necessity  for  the  exercise  of  this 
extraordinary  power  in  aid  of  manufacturing  corporations  ?  It 
is  certainly  not  a  necessity  of  the  extreme  sort  which  supports 
the  like  authority  in  aid  of  railways.  A  railway  cannot  run 
around  unreasonable  land-owners;  but  no  one  man  and  no 
number  of  men  can  prevent  the  establishment  of  a  machine- 
shop  or  a  saw-mill,  by  refusing  to  part  with  the  lands  they 
may  happen  to  own."  '■ 

§  5593.  Theories  as  to  What  Uses  are  Public  Uses.  —  Of 

course,  the  decisions  present  a  wide  range  of  opinion  as  to 
what  is  to  be  deemed  a  public  use.  Some  of  them  say  that  a 
public  use  is  synonymous  with  public  benefit,  public  utility,  or 
public  advantage.'^  But  this  definition  cannot  be  regarded  as 
sound;  for  every  private  improvement  is  incidentally  of  public 
benefit  and  public  advantage.  This  is  certainly  one  of  the 
cases  in  which  jurisprudence  has  not  been  improved  by  an 
attempt  at  a  definition.  Even  if  the  definition  were  sound 
in  the  abstract,  it  would  be  useless  in  the  concrete;  for  one 
judge  would  understand  public  benefit  and  public  advantage 
to  mean  one  thing,  and  another  judge  would  understand  it  to 
mean  another.  This  is  shown  by  throwing  into  contrast  two 
holdings,  one,  of  which  is  that  public  convenience  merely 
will  justify  an  exercise  of  the  right  of  eminent  domain,^  a 
proposition  which  is  vigorously  denied(  by  the  other.*  And 
yet,  when  we  come  to  look  into  the  question  in  a  practical 
way,  we  find  that  the  exercise  of  this  right  has  been  justified 
upon  grounds   where  the  public  benefit  is  not  of  a  higher 

'  Eyerson  v.  Brown,  35  Mich.  333,  well,  11  Nev.  394;  Todd  v.  Austin,  34 

339;    g.    c.  24    Am.    Dec.  564,    569.  Oonn.  78;  Bradley  ii.  New  York  &c. 

Compare  Bloomfield  &c.  Gas  Light  E.  Co.,   21   Oonn.  294;   Great  Falls 

Co.  V.  Richardson,  63  Barb.  (N.  Y.)  Man.  Co.   v.  Fernald,  47  N.  H.  444, 

437.  456;  Hand  Gold  Mining  Co.  v.  Par- 

'  Aldridge  v.  Tuscumbia  E.  Co.,  2  ker,  59  Ga.  419;  s.  c.  6  Reporter,  105. 

Stew.  &  P.  (Ala.)  199;  s.  c.  23  Am.  »  Pittsburgh  v.  Scott,  1  Pa.  St.  309. 

Dec.  307 ;  Salt  Co.  v.  Brown,  7  W.  Va.  *  Memphis  Freight  Co.  v.  Mem- 

191;  Dayton  &c.  Mining  Co.  v.  Sea-  phi=,  4  Coldw.  (Tenn.)  419. 
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character  than  can  be  described  by  the  word  "convenience,"  — 
as  for  the  establishment  of  a  public  park,^  or  of  a  public  road 
to  be  used  merely  for  pleasure.^  And,  on  analogous  grounds, 
it  has  been  held  that  a  navigation  which  has  never  been  used 
for  commercial  purposes,  but  only  for  pleasure  boats,  is  none 
the  less  a  public  navigation.  An  inn  or  hotel  is,  in  a  large  sense, 
a  public  convenience.  An  innkeeper  at  common  law  is  liable 
as  an  insurer  for  the  goods  of  his  guest,  in  the  same  manner 
as  is  a  common  carrier.  His  liability  rested,  in  the  ancient 
law,  upon  the  same  ground  with  that  of  the  common  carrier,  — 
the  custom  of  the  realm.  But  yet  it  has  been  decided  that 
the  right  of  eminent  domain  cannot  be  exercised  for  the 
establishment  of  a  hotel.  A  place  of  religious  worship  is, 
in  a  considerable  sense,  a  public  convenience;  and  yet,  so 
far  as  the  writer  is  aware,  no  attempt  has  ever  been  made  to 
condemn  land  for  the  purpose  of  building-ground  for  a  church. 
But  it  is  a  sound  conclusion  that  the  use  must  be  a  public  use 
in  the  sense  that  it  is  open  to  such  members  of  the  public  as 
may  choose  to  use  it  upon  the  performance  of  reasonable  or 
proper  conditions;  or  in  the  sense  of  satisfying  a  great  public 
want  or  exigency.^  On  the  other  hand,  where  the  public  use 
is  not  compulsory,  but  is  optional  with  the  private  corpo-, 
ration  seeking  the  condemnation,  it  is  not  a  public  use.^ 

§  5594.  Use  may  be  a  Public    Use,   tbougb   Local  In  its 

Extent.  —  Equally  futile  has  been  the  attempt  to  furnish  any 
definition,  founded  upon  the  extent  of  the  use,  by  which  to- 
determine  whether  the  use  is  to  be  regarded  as  a  public  use  or 
as  a  private  use.  The  use  may  be  entirely  local  to  the  com- 
munity of  a  particular  town,  or  of  a  particular  school  district,' 
and  yet  it  will  be  regarded  as  a  public  use.'  It  has  been  well 
observed  that  the  number  actually  benefited  is  not  the  decisive 

^  Post,  §5597.  °  Township  Board  ?).Hackmann,  48 

»  Psst,  §  5595.  Mo.  243 ;  Williams  v.  School  District 

*  Gilmer  v.  Lime  Point,  18  Gal.  33  Vt.  271 ;  Hartwell  v.  Armstrong, 
229.  19  Barb.  (N.  Y.)  166;  Bloomfleld  &c. 

*  Memphis  Freight  Co.  v.   Mem-  Gas  Light  Co.  v.  Richardson,  63  Barb* 
phis,  4  Coldw.  (Tenn.)  419.  (N.  Y.)  437. 
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test;  but  the  testis  rather  the  advantage  to  the  public  from  the 
use  of  the  improvement  in  behalf  of  which  the  power  is  sought 
to  be  exercised,  which  constitutes  it  a  public  use.'  The  observa- 
tion of  Baldwin,  J.,  in  the  Supreme  Court  of  California,  is  for 
this  reason  doubtful:  "  The  words  '  public  use '  here  [in  the 
constitution],  mean  a  use  which  concerns  the  whole  commu- 
nity, as  distinguished  from  a  particular  individual  or  a  partic- 
ular number  of  individuals.  It  is  not  necessary,  however,  that 
each  and  every  individual  member  of  society  should  have  the 
same  degree  of  interest  in  this  use,  or  be  personally  or  directly 
affected  by  it,  in  order  to  make  it  public."  ^  The  value  of  these 
general  expressions  depends  chiefly  upon  the  subject-matter 
under  consideration  by  the  court,  and  in  many  instances  they 
must  be  restrained  to  that  subject-matter,  and  cannot  be  made 
available  as  general  propositions  or  definitions.  Sometimes, 
however,  a  rule  can  be  formulated,  and  it  is  believed  that  this 
was  well  done  by  Ray,  J.,  in  the  following  language:  "This 
public  use  or  benefit  need  not  extend  to  the  whole  public,  or 
any  large  portion  of  it,  within  the  jurisdiction  of  the  legisla- 
ture. It  may  be  limited  to  the  inhabitants  of  a  small  locality; 
but  the  benefit  must  be  in  common,  not  to  particular  persons 
or  estates." ' 

§  5595.  What  Uses  are  Public  Uses:  Improvements  Whlcli 
Justify  the  Exercise  of  This  Power  —  Public  Highways. — 

Under  various  State  constitutions,  some  of  them  containing 
special  provisions,  it  is  judicially  established  that  the  follow- 
ing uses  are  public  uses,  for  which  private  property  may  be 
taken  by  or  under  authority  of  the  State,  upon  the  condition 
of  the  payment  of  just  compensation :  —  Public  highways,* 

'  Coster  i;.  Tide  Water  Co.,  18  N.J.  »  O'Reiley     v.    Kankakee  Valley 

Eq.  54.    It  should,  however,   be  ob-  Draining  Co.,  32  Ind.  169.    Compare 

served  that  this  decision  by  the  Court  Talbot  «.   Hudson,  16  Gray  (Mass.), 

of   Chancery  was  overruled  by  the  417,  language  of  Bigelow,  C.  J. 
Court  of  Errors  and  Appeals:  18  N.  J.  *  Dronberger  v.  Reed,  11  Ind.  420; 

Eq.  518;  s.  c.  90  Am.  Dec.  634.  Haverhill  Bridge  Proprietors  v.  Coun- 

'i  Gilmer  v.  Lime    Point,   18  Cal.  tyComm'rs,  103  Mass.  120;  s.c.  4  Am. 

229,  251  (land  condemned  for  a  light-  Eep.  518, 
house). 
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including  public  streets  in  cities;'  township,^  and  neighbor- 
hood roads,'  although  intended  merely  for  pleasure  travel*  — 
including  also  improved  public  roads,  such  as  plank  roads  or 
gravel  roads,^  public  bridges,*  and  public  ferries,'  although 
subject  to  private  toll.' 

§  5596.  Private  Koads.  —  A  narrow,  illiberal,  and  unjust 
view  is  that  the  power  of  eminent  domain  does  not  extend  to 
the  condemnation  of  land  for  the  establishment  of  a  private 
road,  although  it  may  be  strictly  what  would  be  termed  at 
common  law  a  "way  of  necessity";  that  is,  a  road  necessary 
to  enable  a  private  land-owner  to  obtain  access  to  the  public 
highway  from  his  land,'     Some  courts  have  struggled  away 


'  Livingston  v.  New  York,  8  Wend. 
(N.  y.)  85;  B.  c.  22  Am.  Dec.  622; 
McCormick  v.  Lafayette,  1  Ind.  48 ; 
Snyder  v.  Eockport,6  Ind.  237;  Pitts- 
burgh V.  Scott,  1  Pa.  St.  309 ;  Smed- 
ley  V.  Erwin,  51  Pa.  St.  445 ;  Anderson 
V.  Turbeville,  6  Coldw.  (Tenn.)  150. 

'  Shaver  v.  Starrett,  4  Ohio  St. 
494;  Ferris  v.  Bramble,  5  Ohio  St. 
109. 

°  Kissinger  v.  Hanselman,  33  Ind. 
80.  Contra,  Dickey  v.  Tennison,  27 
Mo.  373,  holding  that  such  a  road  was 
a  mere  private  road.  Compare  Wild 
V.  Deig,  43  Ind.  455 ;  s.  c.  13  Am.  Kep. 
399;  or  for  what  are  called  "pent 
roads"  in  Vermont,  Warren  v.  Bun- 
nell, 11  Vt.  600;  Whitingham  v. 
Bowen,  22  Vt.  317;  Bell  v.  Prouty,  43 
Vt.  279. 

*  "  Pleasure  travel  may  be  accom- 
modated as  well  as  business  travel," 
by  the  exercise  of  the  right  of  emi- 
nent domain.  Higginson  v.  Nahant, 
11  Allen  (Mass.),  630,  per  Hoar,  J. 
Hence,  it  is  no  objection  to  the  exer- 
cise of  this  power  that  the  road  is  a 
town-way  for  mere  pleasure  travel: 
Ibid.  Or  a  toll-road  to  be  used  by  the 
public  merely  for  pleasure  excursions: 


Petition  of  Mount  Washington  Eoad 
Co.,  35  N.  H.  134.  Compare  Matter 
of  Widening  Bushwick  Avenue,  48 
Barb.  (N.  Y.)  9. 

*  Louisiana  &c.  Plank  Eoad  Co.  v. 
Pickett,  25  Mo.  535. 

'  Young  V.  McKenzie,  3  Ga.  31 ; 
Arnold  v.  Covington  &c.  Bridge  Co., 
1  Duv.  (Ky.)  372;  Crosby  v.  Hanover, 
36  N.  H.  404;  Palmer  j;.  State,  Wright 
(Ohio),  364. 

'  Day  V.  Stetson,  8  Me.  365. 

^  And  it  may  be  added,  although 
owned  and  operated  by  a  private  per- 
son as  well  as  a  private  corporation : 
Day  V.  Stetson,  supra. 

9  Taylor  v.  Porter,  4  Hill  (N.  Y.), 
140;  8.  c.  40  Am.  Dec.  274  (leading 
American  case) ;  Baker  v.  Braman,  6 
Hill  (N.  Y.),  47 ;  Embury  v.  Conner,  3 
N.  Y.  511 ;  s.  c.  53  Am.  Dec.  325 ;  Powers 
V.  Bergen,  6  N.  Y.  358,  368;  2  Kent 
Com.  (12th  ed.)  339,  note  F;  Clack  v. 
White,  2  Swan  (Tenn.),  540;  Eice 
V.  Alley,  1  Sneed  (Tenn.),51 ;  Nesbitti). 
Trumbo,  39  111.  110;  s.  c.  89  Am.  Dec. 
290;  Crear  v.  Crossly,  40  111.  175; 
Bankhead  v.  Brown,  25  Iowa,  540 ; 
Osborn  v.  Hart,  24  Wis.  89;  s.  c.  1 
Am,  Eep.  161 ;  Wild  v.  Deig,  43  Ind. 
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from  this  rule,  professing  to  qualify  it,  though  in  effect  deny- 
ing it,  by  holding  that  where  such  a  way  is  quasi-public,  that 
is  open  to  public  use,  although  primarily  designed  for  the 
benefit  of  an  individual  who  pays  all  the  damages, —  land 
may  be  condemned  to  establish  it.^  This  reasoning  will  sup- 
port the  condemnation  of  land  for  what  is  ordinarily  called  a 
private  way  in  every  case  where  the  way  does  not  become 
exclusively  the  private  property  of  tlie  land-owner  who  pays 
all  the  damages,  but  where  it  is  open  to  the  free  use  of  the 
public.  The  plain  reason  is,  that  such  a  way  is  not  opened 
for  the  exclusive  benefit  of  the  particular  land-owner,  but  for 
the  benefit  of  the  general  public,  who  have  the  right  to  a  way 
to  enable  them  to  get  to  him,  to  attend  to  public  or  private 
business,  and  to  perform  the  ordinary  offices  of  social  life,  etc. 
Moreover  public  policy  requires  that  every  citizen  should  have 
free  access  to  the  public  highway,  in  order  that  he  may  not  be 
immured  in  a  particular  place,  but  may  get  out  to  perform 
military  duty,  to  serve  as  a  juror,  to  vote  at  elections,  and  to 
perform  other  duties  imposed  upon  all  citizens.  On  this 
ground  it  has  been  justly  held  that  the  condemnation  of  land 
for  such  a  way  may  be  supported  as  an  exercise  of  the  right 
of  eminent  domain  for  the  public  use  and  benefit.^  In  several 
States  the  exercise  of  the  right  of  eminent  domain  to  con- 
demn land  for  a  so-called  "  private  road  "  has  been  upheld,  on 
the  enlightened  and  just  view  that  such  roads  are  a  part  of 
the  general  road  system,  and  are  subject  to  the  use  of  all 
persons  who  have  occasion  to  use  them,  thus  being  public 


455;  g.  c.  13  Am.  Rep.  399,  and  note;  The  same  conclusion  has  been  reached 

Witham  v.  Osburn,  4  Or.  318;  s.  c.  18  on  similar  grounds,  and  also  by  reason 

Am.  Rep.  287 ;  Sadler  v.  Langham,  34  of  long  acquiescence  by  the  people  and 

Ala.  311 ;  Winkler  v.  Winkler,  40  111.  the  courts,  in  Robinson  v.  Swope,  12 

179,  185;  Dickey  i;.  Tennison,  27  Mo.  Bush  (Ky.),  21.    See  also    the  able 

373.  dissenting    opinion    of    Mr.    Justice 

'  See,  for  instance,  Ferris  v.  Bram-  Lawrence  in  Crear  v.  Crossly,  40  111. 

ble,  5  Ohio  St.  109;  Bell  v.  Proutj-,  43  175.  Similar  reasoning  upheld  theex- 

Vt.  279;  Whitingham  v.  Bowen,  22  ercise  of  this  right  in  such  a  case,  under 

Vt.  317 ;  Proctor  v.  Andover,  42  N.  H.  a  California  statute  making  the  road 

348.  a  public  road.     Sherman  v.  Buick,  32 

'  Brewer    v.  Bowman,   9  Ga.  37.  Cal.  241 ;  s.  a.  91  Am.  Dec.  577. 
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highways  of  an  inferior  sort.*  Other  States  have  been  obliged 
either  to  clear  the  doubts  resting  upon  this  subject,  or  to 
abrogate  narrow  judicial  holdings,  such  as  those  first  above 
noted,  by  constitutional  provisions.''  One  court  has  endeav- 
ored to  wriggle  away  from  the  narrow  rule,  instead  of  repu- 
diating it  frankly,  by  suggesting  that  the  legislature  might 
constitutionally  transform  into  public  roads  the  roads  so  estab- 
lished, for  the  benefit  of  persons  thus  imprisoned.'  And  this 
has  been  done  by  a. statute  in  another  State,  providing,  what 
would  obviously  be  unnecessary  where  the  road  had  been  laid 
out  through  an  exercise  of  the  right  of  eminent  domain,^  that 
the  public  shall  have  a  right  of  passage  over  all  such  roads.' 

§  6597.  Public  Parks.  —  A  public  park  for  the  healthful 
recreation  of  the  inhabitants  of  a  county,  which  contains  near 
the  park  a  great  city,  may  be  regarded  as  a  public  use,  in  be- 
half of  which  the  right  of  eminent  domain  may  be  exercised." 
And  so  may  a  park  for  the  people  of  a  city  be  so  regarded.' 

§  559S.  Public  Building's. — The  power  of  eminent  do- 
main may  be  exercised  to  condemn  land  for  public  buildings. 
As  for  instance,  a  fortification,'  a  post-office,^  a  schoolhouse,^"  or 
for  the  use  of  the  United  States  Coast  Survey.^ 

'  Matter    of    Hickman,   4    Harr.  *  Sherman  v,  Buick,  32  Oal.  241 ; 

(Del.)  580;  Denham  v.  County  Com-  ».  c.  91  Am.  Dec.  577. 

m'rs,    108     Mass.    202 ;    Proctor    v.  '  Laws  of  Oregon,  1876,  p.  25. 

Andover,  42  N.  H.  348 ;   Perrine  v.  °  County  Court  v.  Griswold,  58  Mo. 

Farr,  22  N.  J.  L.  356 ;  Allen  v.  Stevens,  175, 

29  N.  J.  L.  509 ;  Coster  v.  Tide  Water  '  Brooklyn  Park  Comm'rs  v.  Arm- 
Co.,  18  N.  J.  Eq.  54;  Singleton  v.  strong,  45  N.  Y.  234 ;  «.  c.  6  Am.  Eep. 
Comm'rs,  2  Nott  &  McC.  (S.  C.)  70.  Compare  "Woodstock  v.  Gallup, 
526;Pocopson  Eoad,  16  Pa.  St.  15;  28  Vt.  587. 

Killbuck  Private  Eoad,  77  Pa.  St.  39 ;  «  Gilmer  d.  Lime  Point,  18  Cal.  229. 

Waddell's  Appeal,' 84  Pa.  St.  90.  »  Burt  v.  Merchants'  Ins.  Co.,  106 

'  Const.  N.  Y.,  art.  1,  §  7 ;  Const.  Mass.  356 ;  s.  c.  8  Am.  Eep.  339. 

Ga.,  art.  1,  §  3,  par.  1;  Const.  Ala.,  "  Williams  v.  School   District,   33 

art.  1,  §  25;  Const.  111.,  art.  4,  §  30;  Vt.  271';  Long  v.  Fuller,  68  Pa.  St. 

Const.  Mich.,  art.  18,  §  14;  Paul  v.  De-  170;  Township  Board  v.  Hackmann, 

troit,  32  Mich.  108.  48  Mo.  243 ;  Peckham  v.  School  Dis- 

'  Witham  v.  Osburn,  4  Or.  318;  trict,  7  E.  I.  545. 

«.  c.  18  Am.  Kep.  287.  "  Orr  v.  Quimby,  54  N.  H.  590. 
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§  5599.  Public  Cemeteries. — The  right  of  eminent  do- 
main may  be  exercised  for  the  establishment  of  a  public  cem- 
etery,^—  although  the  cemetery  be  owned  by  a  private  corpo- 
ration;^ but  not  for  a.  private  cemetery,  —  that  is,  a  cemetery  to 
be  used  exclusively  by  the  members  of  a  private  corporation, 
their  heirs  and  assigns.'  That  is  to  say,  statutes  authorizing 
the  condemnation  of  land  for  cemeteries,  which  do  not  provide 
for  an  equal  public  right  of  burial  therein,  upon  equal  con- 
ditions, are  unconstitutional  and  void,  because  they  authorize 
the  condemnation  of  private  property  for  a  use  which  is  not 
public,  within  the  sense  of  the  constitutional  restriction;  *  but 
it  has  been  conceded  that,  where  the  public  have  an  equal 
right  of  burial  in  the  cemetery,  private  property  may  be  con- 
demned for  such  a  use. 

§  5600.  Public  Railways. — Public raiJiways,  although  owned 
by  private  corporations  or  individuals,  or  subject  to  public 
use  only  on  the  payment  of  fares  or  freights,'  including  lat- 


'  Edwards  v.  Stonington  Cemetery 
Asso.,  20  Conn.  466;  Edgecumbe  v. 
Burlington,  46  Vt.  218;  Balch  v. 
County  Comm'ra,  103  Mass.  106. 
Conceded  in  Ee  Deansville  Cemetery 
Asso.,  66  N.  Y.  569;  s.  c.  23  Am.  Rep. 
86. 

'  Edwards  v.  Stonington  Cemetery 
Asso.,  supra, 

*  Matter  of  Deansville  Cemetery 
Asso.,  66  N.  Y.  569;  s.  c.  23  Am.  Rep. 
86.  In  this  case  an  act  authorizing 
rural  cemetery  associations  formed 
under  it,  to  acquire  land  under  the 
power  of  eminent  domain  for  burial 
purposes,  was  held  xmconstitutional, 
on  the  ground  that  a  general  use  of 
the  cemetery  was  not  secured  by  the 
statute  to  the  public. 

*  Board  of  Health  v.  Van  Hoesen, 
37  Mich.  533;  s.  c.  14  L.  R.  A.  114; 
49  N.  W.  Rep.  894;  Re  Deansville 
Cemetery  Asso.,  66  N.  Y.  569;  s.  c. 
23  Am.  Rep.  86;  reversing  s.  c.  5 
Hun   (N.  Y.),  489;   Evergreen  Oeme- 
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tery  Asso.  v.  Beecher,  53  Conn.  551 ; 
s.  c.  5  Atl.  Rep.  853. 

^  Rensselaer  &c.  R.  Co.  v.  Davis,  43 
N.  Y.  137 ;  Beekman  •«.  Saratoga  &c. 
R.  Co.,  3  Paige  (N.  Y.),  45 ;  s.  c.  22 
Am.  Dec.  679 ;  Aldridge  v.  Tuscumbia 
R.  Co.,  2  Stew.  &  P.  (Ala.)  199;  s.  c. 
23  Am.  Dec.  307 ;  Napa  &c.  R.  Co.  v. 
Napa  Co.,  30  Cal.  435,  437;  Stockton 
&c.  R.  Co.  V.  Stockton,  41  Cal.  147; 
Whiteman  v.  Wilmington  &c.  R.  Co., 
2  Harr.  (Del.)  514;  s.  c.  33  Am.  Dec. 
411 ;  Chicago  &c.  R.  Co.  v.  Smith,  62 
111.  268;  s.  c.  14  Am.  Rep.  99;  Stew- 
art V.  Polk  Co.,  30  Iowa,  9;  s.  c.  1  Am. 
Rep.  238,  246,  referring  to  Beekman 
V.  Saratoga  &c.  R.  Co.,  as  "  the  lead- 
ing American  case  upon  this  subject" ; 
O'Hara  t).  Lexington  &c.  R.  Co.,  1 
Dana  (Ky.),  232;  Swan  ».  Williams, 
2  Mich.  427;  Brown  v.  Beatty,  34 
Miss.  227 ;  s.  c.  69  Am.  Dec.  389 ;  Hal- 
lenbeck  v.  Hahn,  2  Neb.  377 ;  Gibson 
V.  Mason,  5  Nev.  283;  Concord  Rail- 
road   V.  Greely,  17  N.  H.  47;  Buf- 
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eraP  or  terminal  railways,  or  side-tracks,  laid  on  the  streets  of 
a  city  to  connect  public  railways  with  each  other  or  with  public 
or  private  warehouses,'  or  with  malt  houses,  manufacturing 
establishments,  or  public  wharves  and  landings,'  though  ju- 
dicial   opinion  on  this   question    is  not  uniform;  *  including 


falo  &c.  R.  Co.  V.  Brainard,  9  N.  Y. 
100;Ealeigh  &c.  R.  Co.  v.  Davia,  2 
Dev.  &  B.  (N.  C.)  451 ;  Louisville  &c. 
R.  Co.  0.  Chappell,  Rice  (S.  C.),383; 
Buffalo  &c.  R.  Co.  v.  Ferris,  26  Tex. 
588 ;  Bonaparte  v.  Camden  &c.  R.  Co., 
Baldw.  (TJ.  S.)  205 ;  Bloodgood  v.  Mo- 
hawk &c.  R.  Co.,  18  Wend.  (N.  Y.) 
9;  I.e.  31  Am.  Dec.  313;  Olcott  v.  Su- 
pervisors, 16  Wall.  (U.S.)  678,  695; 
Clarke  v.  Rochester,  5  Abb.  Pr.  (N. 
Y.)  124;  s.  c.  14  How.  Pr.  (N.  Y.) 
211 ;  Bellinger  v.  New  York  Central 
R.  Co.,  23  N.  Y.  42,  48;  Drake  v. 
Hudson  Riv.  R.  Co.,  7  Barb.  (N.  Y.) 
508,  552;  Parmelee  v.  Oswego  &c.  R. 
Co.,  7  Barb.  (]Sr.Y.)599,  625;  Gould 
V.  Hudson  Riv.  R.  Co.,  12  Barb. 
(N.Y.)616,  628;  People  v.  Law,  34 
Barb.  (N.  Y.)  494,  502;  People  v. 
Kerr,  27  N.  Y.  188;  Works,  J.,  in 
Moran «.  Ross,  79  Cal.  159;  «.  c.  21 
Pac.  Rep.  546;  San  Prancisco  &c. 
R.  Co.  V.  Caldwell,  31  Cal.  367; 
Walther  v.  Warner,  25  Mo.  277 ;  North 
Missouri  R.  Co.  v.  Lackland,  25  Mo. 
515;  North  Missouri  R.  Co.  v.  Rey- 
nal,  25  Mo.  534 ;  North  Missouri  R. 
Co.  V.  Gott,  25  Mo.  540 ;  Pacific  Rail- 
road V.  Chryatal,  25  Mo.  544,  546. 
The  exercise  of  this  right  in  behalf 
of  railways  is  upheld  on  the  ground 
that  such  roads  are,  to  all  intents  and 
purposes,  public  highways,  subject 
only  to  the  restriction  that  persons 
going  and  coming  on  the  same  must 
use  the  vehicles  provided  by  the  own- 
ers of  the  road,  must  pay  tolls  thereon 
and  submit  to  the  reasonable  regula- 
tions established  by  such  owners. 
San  Francisco  &c.  R.  Co.  ■;;.  Caldwell, 
31  Cal.  367 ;    Raleigh  &c.  B.  Co.  v. 


Davis,  2  Dev.  &  B.  (N.  C.)  451 ;  Louis- 
ville &c.  R.  Co.  V.  Chappell,  liice 
(S.  C),  383.  It  has  been  justly  ob- 
served that,  owing  to  the  progress  of 
society  with  respect  to  the  need  for 
speedy  travel  and  carriage,  railroads 
have  become  "  a  ,  public  necessity." 
Secombe  v.  Railroad  Co.,  23  Wall. 
(.V.  8.)  108,  per  Davis,  J. 

'  Harvey  v.  Thomas,  10  Watts 
(Pa.),  63;  «.  c.  36  Am.  Dec.  Ul,  per 
Gibson,  C.  J. ;  Schoenberger  v.  Mul- 
hollan,  8  Pa.  St.  134;  Hays  v.  Risher, 
32  Pa.  St.  169 ;  Boyd  v.  Negley,  40  Pa. 
St.  377;  New  Central  Coal  Co.  v. 
George's  Creek  Coal  &  Iron  Co.,  37 
Md.  537 ;  Dietrich  v.  Murdock,  42  Mo. 
279. 

'  Clarke  v.  Blackmar,  47  N.Y.  150. 

"  Chicago  Dock  &c.  Co.  v.  Garrity, 
115  111.  155.  Compare  Truesdale  v. 
Peoria  Grape  Sugar  Co.,  101  111.  561 ; 
Mills  ».  Parlin,  106  IlL  60;  Getze's 
Appeal  (Sup.  Ct.  Pa.),  3  Am.  &  Eng. 
Rail.  Cas.  186  (Trunkey,  J.,  dissent- 
ing). 

*  In  Tennessee  it  was  held  that 
this  power  could  not  be  exercised  to 
condemn  land  for  railroad  tracks  laid 
by  a  freighting  company  to  assist 
them  in  loading  and  unloading  freight 
from  steamboats  on  a  public  river, 
this  being  a  mere  private  use.  Mem- 
phis Freight  Co.  v.  Memphis,  4  Coldw. 
(Tenn.)  419.  So,  in  Kansas,  it  is  held 
that  a  railroad  corporation  is  not  ne- 
cessarily a  public  corporation  such  as 
may  use  a  city's  streets,  because  it  is 
connected  with  a  grain  elevator  which 
is  public  in  so  far  as  that  its  charges 
may  be  regulated  by  law.  Mikesell 
V.  Durkee,  86  Kan.  97.  So  in  West 
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also  railway  depots,  storehouses  for  cars,  locomotives,  and 
freight;  '■  workshops  and  paint  shops  for  the  necessary  use  of 
the  company,  —  are  public  uses  for  which  private  property  may 
be  condemned;"  but  not  including  a  car  manufactory  and  the 
dwelling-houses  oi the  operatives  therein  employed;'  noi  a.  pri- 
vate railway  whose  sole  business  it  is  to  convey  sight-seers  along 
the  Niagara  River/  Nor  can  private  property  be  condemned 
to  procure  materials  for  railway  cars,  locomotives,  etc.® 

§  5601.  Public  Canals.  —  Public  canals,  though  subject  to 
private  toll,  are  regarded,  like  railways,  as  public  highways,' 
—  and  especially  where  their  act  of  incorporation  declares 
them  to  be  such.' 


Virginia  the  right  of  eminent  do- 
main does  not  extend  to  the  condem- 
nation of  land  for  the  construction  of 
a  lateral  or  side-track,  deflecting  a 
short  distance  from  the  main  track, 
in  order  to  connect  with  a  steel 
works  owned  by  a  private  corpora- 
tion ;  and  this  is  so,  although  it  may 
appear  that  all  who  wish  to  avail 
themselves  of  the  proposed  switch, 
branch  road,  or  lateral  track,  can  do 
BO ;  since  this  does  not  make  a  public, 
as  distinguished  from  a  private,  work. 
Bailroad  Co.  v.  Ironworks,  31 W.  Va. 
710;  s.  c.  8  8.  E.  Eep.  453. 

^  Giesy  v.  Cincinnati  &c.  R.  Co.,  4 
Ohio  St.  308;  New  York  &c.  E.  Co. 
V.  Kip,  46  N.  Y.  546;  s.  c.  7  Am.  Eep. 
385.  But  to  hold  that  the  selection 
of  the  land  and  location  of  the  build- 
ings are  within  the  discretion  of  the 
managers  of  the  company,  which  dis- 
cretion will  not  be  controlled  by  the 
judicial  courts  (New  York  &c.  E.  Co. 
V.  Kip,  46  N.  Y.  546;  s.  c.  7  Am. 
Eep.  385;  Brainardti.  Clapp,  10  Gush. 
(Mass.)  6;  Boston  Gas  Light  Co.  v. 
Old  Colony  &c.  E.  Co.,  14  Allen 
(Mass.),  444),  though  sanctioned  by 
other  courts,  was  a  judicial  outrage ; 
since  uncontrolled  discretion,  espe- 
cially in  a  corporation  organized  for 
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private  gain,  is  tyranny.  To  the 
contrary,  it  has  been  held  that  the 
question  whether  the  land  is  reason- 
ably required,  or  is  necessary,  is  a 
judicial  question:  Ee  St.  Paul  &c.  E. 
Co.,  34  Minn.  227.  So  an  injunction 
against  the  taking  of  land  for  a  pub- 
lic road  has  been  sustained,  upon  a 
judicial  finding  that  the  road  was  not 
necessary.  Lecoul  v.  Police  Jury,  20 
La.  An.  308. 

'  Chicago  &c.  E.  Co.  v.  Wilson,  17 
111.  123;  Low  V.  Galena  &c.  E.  Co.,  18 
111.  324. 

'  Eldridge  v.  Smith,  34  Vt.  484. 

•  Ee  Eailroad  Co.,  108  N.  Y.  375; 
«.  c.  15  N.  E.  Eep.  429. 

'  West  Eiver  Bridge  Co.  v.  Dix,  6 
How.  (U.  S.)  507,  539,  per  Wood- 
bury, J. 

*  Ex  parte  Jennings,  6  Cow.  (N.Y.) 
518;  «.  c.  16  Am.  Dec.  447;  Eogers  v. 
Bradshaw,  20  Johns.  (N.  Y.)  735; 
Waterworks  Co.  v.  Burkhart,  41  Ind. 
364;  Willyard  v.  Hamilton,  7  Ohio, 
pt.  2,  p.  Ill;  8.  c.  30  Am.  Dec.  195; 
Chesapeake  &c.  Canal  Co.  v.  Key,  3 
Cranch  O.  C.  (U.  S.)  599;  Matter  of 
Townsend,  39  N.  Y.  171. 

'  Willyard  v.  Hamilton,  7  Ohio,  pt. 
2,  p.  Ill ;  8.  c.  30  Am.  Dec.  195. 
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§  5602.  Works  for  the  Improvement  of  Public  Navigations. 

Works  for  the  improvement  of  public  navigations,  such  as  a 
dam  for  the  purpose  of  making  a  slack-water  navigation,  are 
also  public  uses  within  the  principle  under  consideration.^ 

§  5603.  Sluices  for  the  Passage-way  of  Fish.  —  Private 
property  may,  it  has  been  held,  be  condemned  for  the  estab- 
lishment of  a  sluice  or  passage-way  for  fish? 

§5604.  Public  Booms.  —  Public  booms  for  the  floating, 
assorting,  and  distributing  of  logs  belonging  to  private  per- 
sons in  floatable  streams,  are  public  uses,  such  floating  being 
in  the  nature  of  navigation.' 

§  5605.  Public  Landings.  —  So  are  public  landings  on 
navigable  streams;*  but  land  cannot  be  condemned  to  lay 
railroad  tracks,  by  a  freight  company,  to  convey  freight  from 
such  a  landing  to  their  warehouse,  or  place  of  deposit  of 
freight.* 

§  5606.  Telegraphs  and  Telephones. — The  power  of  emi- 
nent domain  may  be  exercised  for  the  establishment  of  tele- 
graph lines  and  their  appliances.*  Without  doubt,  public 
telephones  stand  on  the  same  footing.  They  are  public  agen- 
cies, established  to  facilitate  the  transmission  of  intelligence, 
just  as  telegraphs  are.  On  this  ground  the  power  to  regulate 
their  charges  has  been  judicially  upheld.' 

*  Harris   v.   Thompson,   9   Barb,  ber :  undoubtedly  tbe  right  of  emi- 

(N.  y.)  350.  nent  domain  could  not  be  exercised 

'  Oottrill  V.  Myrick,  12  Me.  222.  In  behalf  of  a  private  owner  seeking 

'  Cotton  V.  Mississippi  &c.  Boom  to  condemn  land  for  a  dam  for  his 

Co.,  22  Minn.  372;  Lawler  v.  Baring  own  private  uses. 

Boom  Co.,  56  Me.  443;  Lancaster  v.  *  Pittsburgh  ».  Scott,  1  Pa.  St.  309. 

Kennebec  Log  Driving  Co.,  62  Me.  '  Memphis  Freight  Co.   v.  Mem- 

272;  Patterson  v.  Boom  Co.,  3  Dill,  phis,  4  Coldw.  (Tenn.)  490. 

(U.  S.)  465;  Boom  Co.  v.  Patterson,  °  New  Orleans  &c.  E.  Co.  v.  South- 

98  U.  S.  403.    In  Finney  v.  Sommer-  ern  &c.  Tel.  Co.,  53  Ala.  211 ;  State  v. 

ville,  80  Pa.  St.  59,  it  was  held  that  American  &c.  News  Co.,  43  N.  J.  L. 

only  corporations  organized  for  public  381. 

purposes  could  receive  a  grant  of  the  '  Thomp.  Elect.,  §  104,  et  seq.    In 

right  to  build  dams  for  floating  lum-  fact,  they  have  been  held  to  be  tele- 
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§  5607.  Public  Grist  Mills  Propelled  by  Water.  —  There 
is  considerable  judicial  authority,  especially  in  decisions  ren 
dered  in  the  period  of  the  early  settlement  of  the  country,  when 
the  difficulties  of  transportation  rendered  it  very  expensive  to 
establish  steam  mills,  that  the  power  of  eminent  domain  may 
be  exercised  in  behalf  of  public  grist  mills,  and  that  the  flow- 
age  of  the  lands  of  private  owners,  rendered  necessary  by  the 
establishment  of  such  mills  when  propelled  by  water,  may  be 
justified,  —  provided  the  statute  law  secures  to  the  public  a 
right  to  the  service  of  such  mills.^  Many  courts  uphold  the 
power  of  condemning  land  for  mill  sites  and  of  flowing  the 
lands  of  riparian  owners  by  the  erection  of  dams  for  the  pro- 
pulsion of  the  machinery  of  mills  and  other  manufactories, 
on  the  broad  ground  that,  without  regard  to  any  actual  right 
of  the  public  in  the  use  of  such  mills,  they  are  of  such  public 
utility  as  to  be  regarded  as  public  improvements.^     In  some 


graph  companies,  within  the  mean- 
ing of  statutes,  for  various  purposes. 
Wisconsin  Telephone  Co.  v.  Oshkosh, 
62  Wis.  32;  s.  c.  21  N.  W.  Eep.  828; 
Eoberts  v.  Wisconsin  Tel.  Co.,  77 
Wis.  589;  s.  c.  20  Am.  St.  Eep.  143; 
46  N.  W.  Eep.  800;  Cumberland  &c. 
Co.  V.  United  Electric  E.  Co.,  42  Fed. 
Eep.  273.  See  Attorney-General  v. 
Telephone  Co.,  6  Q.  B.  Div.  244. 
Upon  the  question  whether  the  erec- 
tion and  maintenance  of  telephone 
poles  and  wires  in  a  city  street,  the 
fee  of  which  is  in  the  adjacent  pro- 
prietor, is  an  additional  burden  or  serv- 
itude upon  the  fee,  and  consequently 
an  infringement  of  his  proprietary 
rights,  unless  just  compensation  is 
paid  to  him,  and  whether  the  public 
authorities  can,  without  making  a 
compensation  to  him,  authorize  such 
a  use  of  the  street,  the  Supreme  Court 
of  Minnesota  was  equally  divided  in 
1887.  Willis  V.  Erie  Tel.  &c.  Co.,  37 
Minn.  347. 

'  Harding   v.    Goodlett,    3   Yerg. 
(Tenn.)   40;  s.  c.   24  Am.   Dec.  546; 
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Crenshaw  v.  Slate  Eiver  Co.,  6  Eand. 
(Va.)  245;  Bibb  v.  Montjoy,  2  Bibb 
(Ky.),  1, 3 ;  McAfees.  Kennedy,  1  Litt. 
(Ky.)  92;  Shackleford  v.  Coffey,  4 
J.  J.  Marsh.  (Ky.)  40;  Burgess  v. 
Clark,  13  Ired.  L.  (N.  C.)  109 ;  Sad- 
ler V.  Langham,  34  Ala.  311 ;  Hazen 
V.  Essex  Co.,  12  Cush.  (Mass.)  475; 
Olmstead  v.  Camp,  38  Conn.  532; 
Thien  v.  Voegtland,  3  Wis.  461 ;  Bos- 
ton &c.  Mill  Dam  v.  Newman,  12 
Pick.  (Mass.)  467 ;  s.  c.  23  Am.  Dec. 
622. 

^  Olmstead  v.  Camp,  33  Conn.  532; 
».  c.  89  Am.  Dec.  221;  Todd  v.  Aus- 
tin, 34  Conn.  78 ;  Cecum  Co.  v.  Sprague 
Man.  Co.,  35  Conn.  496;  Gammell  v. 
Potter,  6  Iowa,  548 ;  Venard  v.  Cross, 
8  Kan.  248;  Harding  v.  Funk,  8  Kan. 
315:  Cogswell  v.  Essex  Mill  Corp.,  6 
Pick.  (Mass.)  94;  Fiske  «.  Framing- 
ham  Man.  Co.,  12  Pick.  (Mass.)  68; 
Boston  &c.  Mill  Corp.  v.  Newman,  12 
Pick.  (Mass.)  467;  s.  c.  23  Am.  Dec. 
622;  Hazen  v.  Essex  Co.,  12  Gush. 
(Mass. )  475 ;  Miller  v.  Troost,  14  Minn. 
365 ;  Great  Falls  Man.  Co.  v,  Fernald, 
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cases  the  courts  have  yielded  to  this  doctrine  reluctantly,  in 
compliance  with  the  rule  of  stare  decisis,  or  because  of  a  long 
public  acquiescence  in  the  validity  of  such  statutes.  Other 
courts  have  denied  the  exercise  of  this  power  where  the  statute 
did  not  secure  to  the  public  the  use  or  service  of  the  mill.* 
Under  either  theory,  the  power  of  eminent  domain  will  not 
be  extended  to  the  taking  of  flowage  or  land  for  mills  which 
are  stvictly  private  mills,  sucli  as  merchant  mills,^  or  mills  wher-e 
the  grinding  of  grists  for  the  public  is  not  compulsory.*  In 
all  these  cases  the  courts  have  had  under  consideration  the 
subject  of  condemning  land  for  mills  and  manufacturing 
establishments  propelled  by  water;  and  the  courts  have  been 
moved  to  uphold  this  power,  on  a  view  that  it  is  against  pub- 
lic policy  to  allow  such  great  agencies  as  streams  capable  of 
propelling  machinery  to  go  to  waste;  that  to  utilize  such 
power,  although  for  the  erection  of  private  mills  and  manu- 
factories, promotes  the  wealth  of  the  State  and  is  of  inci- 
dental benefit  to  the  people.*  These  reasons  applied  with 
greater  force  in  the  early  settlement  of  >  the  country,  before 
the  introduction  of  canals  and  railroads,  when  the  transpor- 
tation of  the  heavy  machinery  necessary  for  the  employment 
of  steam  power  was  very  difficult  and  expensive.  As  pointed 
out  by  Mr.  Justice  Cooley,  in  an  opinion  written  with  his  cus- 
tomary ability,*  these  reasons  cannot  apply  where  the  choice 
between  water  power  and  steam  power  is   not  a  matter  of 

47  N.  H.  444;  Newcomb  v.  Smith,  1  '  Tyler?;.  Beacher,  44  Vt.  648;  s.  c. 
Ohand.  (Wis.)  71;  Fisher  t).  Horicon  8  Am.  Rep.  398.  Thus,  an  early- 
Ac.  Co.,  10  Wis.  351;  Holyoke  Co.  r.  Tennessee  statute  makes  grist  mills 
Lyman,  15  Wall.  (U.  S.)  500,  507,  per  public  mills,  and  authorizes  the  con- 
Olifford,  J. ;  Jordan  v.  Woodward,  40  damnation  of  land  for  such  mills ;  but 
Me.  317.  it  is  held  that  this  does  not  extend  to 

^  Sadler  v.  Langham,  34  Ala.  311 ;  the  condemnation  of  land  for  any 
Tyler  v.  Beacher,  44Vt.  648;  s.  c.  8  other  kind  of  mills.  Harding  t;.  Good- 
Am.  Eep.  398.  It  has  been  held  that  lett,  3  Yerg.  (Tenn.)  40;  s.  c.  24  Am. 
a  general  statute  delegating  to  indi-  Dec.  546. 

viduals  the  power  to  condemn  land  *  Seethereasoningof  McOurdy,  J,, 

and  locate  mills  wherever  they  might  in  Olmstead  v.  Camp,  33  Conn.  532; 

choose,  is  unconstitutional.    Lough-  s.  c.  89  Am.  Dec.  221. 
bridge  v.  Harris,  42  Ga.  500.  '  Eyerson  v.  Brown,  35  Mich.  333; 

'  Loughbridge  v.  Harris,  42  Ga.  500.  s.  c.  24  Am.  Eep.  564. 
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necessity,  but  little  more  than  a  question  of  economy,  to  be 
decided  in  many  cases  in  favor  of  steam  power.  On  the  other 
hand,  it  is  to  be  borne  in  mind  that  the  establishment  of 
dams  and  the  backing  up  of  water  and  flowing  of  adjacent 
lands  is  likely  to  become  a  public  nuisance,  and  that  the  right 
of  eminent  domain  ought  not  to  be  delegated  by  the  State  to 
individuals  to  enable  them,  in  their  discretion,  to  establish 
what  the  State  must,  under  possible  circumstances,  be  obliged 
to  abate  as  a  nuisance. 

§  6608.  Development  of  Mines.  —  Some  courts  have  held, 
on  grounds  which  sustain  the  exercise  of  this  right  in  the  case 
of  mills  and  manufactories,  that  it  may  be  exercised  to  facili- 
tate the  development  of  mines,  —  as,  for  instance,  to  convey 
water  to  a  private  mine,^  or  to  enable  a  corporation  owning  a 
mine  to  convey  wood,  lumber,  etc.,  to  its  mine.^  But  even 
in  States  where  mining  is  one  of  the  principal  occupations 
of  the  inhabitants,  and  where  the  development  of  mines^ 
giving  employment  to  many  inhabitants  and  increasing  the 
industrial  resources  of  the  State,  may,  equally  with  the  devel- 
opment of  manufactures,  be  regarded  as  of  public  advantage, 
the  soundness  of  this  conclusion  has  been  denied.  In  Cali- 
fornia land  cannot  be  condemned  for  the  construction  of  a 
flume  to  carry  ofiF  the  tailings  of  a  mine  belonging  to  a  private 
corporation.' 

§  5609.  Iron  Works.  —  In  the  early  stages  of  our  con- 
stitutional  development,  it  was  supposed  that  the  legislature 
had  power  to  authorize  the  condemnation  of  land  for  the 
establishment  of  iron  works.  * 

§  6610.  Water  Works  for  Cities.  —  This  power  may  be 
exercised  to  condemn  land  for  supplying  a  city  or  town  with 
wholesome  water.^ 

1  Hand  Gold  Mining  Oo.  v.  Par-  Bame  effect  are   Edgwood   Railroad 

ker,  59  Ga.  419 ;  «,  c.  6  Eep.  105.  Oo.'s  Appeal,  79  Pa.  St.  257, 269 ;  Salt 

'  Dayton  Gold  &c.  Mining  Co.  v.  Co.  v.  Brown,  7  W.  Va.  191. 
Seawell,  11  Nev.  394.  *  Tipton  v.  Miller,  3  Yerg.  (Tenn.) 

'  Consolidated  Channel  Co.  v.  Cen-  428. 
tral  Pac.  R.  Co.,  51  Cal.  269.    To  the  »  Gardner  v.  Newburgh,  2  Johns. 
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§  5611.  Works  and  Servitudes  for  the  Drainage  of  Lands. 

The  power  of  the  legislature  to  authorize  the  condemnation 
of  private  property,  for  the  purpose  of  draining  large  areas 
of  swamp  or  marsh  lands,  in  order  to  preserve  and  promote 
the  public  health,  is  clear  of  all  doubt/  In  many  decisions 
this  right  is  referred  to  the  police  power  of  the  State,  rather 
than  to  the  power  of  eminent  domain.^  But  the  distinction 
exists  in  name  rather  than  in  substance;  for  the  police  power 
can  no  more  be  exerted  in  behalf  of  private  objects  than  can 
the  power  of  eminent  domain.  The  reasons  which  justify 
the  exercise  of  either  power  are  the  same :  public  utility, 
public  safety,  or  public  necessity.  It  has  been  held  that  the 
power  of  eminent  domain  cannot  be  resorted  to  to  enable 
private  owners  of  marsh  or  overflowed  lands  to  drain  them, 
and  thereby  render  them  more  productive,  —  such  a  use  being 
regarded  as  a  private  use.^  But  this  is  a  narrow  and  halting 
view.  The  State  has  an  interest  in  having  all  the  lands 
within  its  boundaries  rendered  capable  of  cultivation,  so  as 
to  supply  food  to  its  inhabitants  and  furnish  labor  for  such 
as  cannot  otherwise  get  labor.  It  is  both  just  and  consonant 
with  a  sound  public  policy,  to  impose  servitudes  upon  other 


Oh.  (N.  Y.)  162;  g.  c.  7  Am.  Dec.  the  company ;  since  its  refusal  to  sup- 
526  (where  a  diversion  of  water  from  ply  water  to  all  persons  on  such  terms 
a  stream  for  this  purpose  was  enjoined  would  he  an  abuse  of  its  franchise, 
by  Chancellor  Kent,  on  the  ground  Lumbard  v.  Stearns,  supra. 
that  the  legislature  had  made  no  pro-  ^  Willson  v.  Blackbird  Greek  Co., 
vision  for  the  compensation  of  riparian  2  Pet.  (U.  S.)  245;  Anderson  v.  Kerns 
owners);  Wayland  v.  County  Com-  Draining  Co.,  14  Ind.  199;  s.c.  77  Am. 
m'rs,  4  Gray  (Mass.),  500;  Kane  v.  Dec.  63;  O'Eeiley  v.  Kankakee  Val- 
Baltimore,  15  Md.  240;  Burden  v.  ley  Draining  Co.,  32  Ind.  169;  Ding- 
Stein,  27  Ala.  104;  «.  c.  62  Am.  Dec.  ley  v.  Boston,  100  Mass.  544;  Coster 
758;  Thorn  o.  Sweeney,  12  Nev.  251;  v.  Tide  "Water  Co.,  18  N.  J.  Eq.  54; 
Lumbard  v.  Stearns,  4  Cush.  (Mass.)  State  v.  Blake,  36  N.  J.  L.  442. 
60;  Ee  New  Rochelle  Water  Co.,  46  "  O'Eeiley  v.  Kankakee  Valley 
Hun  (N.y.),  525.  The  fact  that  the  Draining  Co.,  32  Ind.  169;  Coster  v. 
statute  does  not  require  the  company  Tide  Water  Co.,  18  N.  J.  Eq.  54; 
to  supply  all  persons  applying  for  the  State  v.  Blake,  36  N.  J.  L.  442. 
water,  on  reasonable  terms,  affords  no  '  Anderson  v.  Kerns  Draining  Co., 
argument  against  the  exercise  of  the  14  Ind.  199 ;  «.  c.  77  Am.  Dec.  63 ;  Cos- 
power  to  condemn  land  for  thd  uses  of  ter  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54. 
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lands  to  effect  such  drainage,  provided  due  compensation  is 
made  therefor;  and  there  are  many  holdings  to  this  effect.' 

§  5612.  Drains  and  Sewers  in  Cities.  —  The  laying  oi public 
drains  and  sewers  in  cities  is,  in  like  manner,  a  public  use  in 
behalf  of  which  the  power  of  eminent  domain  may  be  exer- 
cised.^ 

§  5613.  Pipe  liines.  —  The  exercise  of  the  power  of  eminent 
domain  for  the  establishment  of  a  pipe  line,  to  convey  petro- 
leum from  an  oil  region  to  a  railway  or  navigable  river,  has 
been  upheld;'  and  it  has  been  held  that  this  power  may  be 
exercised  to  condemn  land  for  the  purpose  of  laying  gas  pipes 
from  a  natural  gas  spring  or  well,  by  a  corporation,  so  as  to 
conduct  gas  to  neighboring  cities  and  towns,  for  sale  to 
municipalities  for  lighting  public  streets  and  parks,  and  for 
sale  to  private  persons  for  lighting  their  dwellings,  etc.;  and 
this  although  such  cities  and  towns  may  be  able  to  get  gas 
from  other  sources.* 

§  5614.  Works  for  the  Pecuniary  Profit  of  the  State  Itself. 

It  has  been  held  that  the  State  cannot  use  the  power  of  emi- 
nent domain  for  the  establishment  of  works  intended  for  the 
mere  pecuniary  profit  of  the  State  itself,  —  as,  for  instance,  for 
the  creation  of  hydraulic  power  to  be  sold  or  leased  by  the 

1  Tide  Water  Co.,  v.  Coster,    18  canic  Oil  &c.  Co.,  5  W.  Va.  382.    But 

N.  J.  Eq.  518;  3.  c.  90  Am.  Dec.  634;  see   Edgwood  E.    Co.'s    Appeal,   79 

overrulingonthispoint,  Coster «.  Tide  Pa.  St.  257.    In  California,  where  a 

Water  Co.,  18  N.  J.  Eq.  54;  Matter  railroad  was  built  by  the  aid  of  the 

of    Drainage  of    Lands,  35  N.  J.  L.  power    of    eminent    domain,    under 

497;  Ke  Comm'rs,  39  K.  J.  L.  433;  pretense  of  being  a  public  road,  but 

Hartwell    v.    Armstrong,    19   Barb,  was  afterwards   used   exclusively  in 

(N.  Y.)   166;  Talbot  v.  Hudson,   16  carrying  coal  for  its  owners,  it  was 

Gray  (Mass.),  417;  Norfleet  v.  Crom-  held  that  the  right  of  eminent  domain 

well,  70  N.  C.  634 ;  s.  c.  16  Am.  Eep.  had  been  exercised  under   a  fraud- 

787 .  (where  this  view  is  ably  vindi-  ulent  pretense,  and  that  the  franchise 

Gated  by  Eodman,  J.).    Compare  Co-  might  be  annulled  at  the  suit  of  the 

lumbia  &c.  Co.  v.  Meier,  39  Mo.  53.  attorney-general.      People    v.  Pitts- 

*  Hildreth    v.     Lowell,    11    Gray  burgh  &c.  E.  Co.,  53  Cal.  694. 
(Mass.),  345.  '  Bloomfield  &c.  Gas  Light  Co.  v. 

» West  Virginia  Trans.  Co.  v.  Vol-  Eichardson,  63  Barb.  (N.  Y.)  437. 
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State  authorities: '  or  for  disposing  of  the  surplus  water  taken 
for  a  canal  owned  by  the  State,  to  the  injury  of  private  mill- 


§  5615.  Power  liXtends  to  the  Condemnation  of  the  Prop- 
erty and  Franchises  of  Other  Corporations. ^ — The  right  of 
eminent  domain,  of  ultimum  dominium,  is  a  right  which 
inheres  in  every  sovereign  State  as  a  mere  incident  of  sover- 
eignty.  All  private  proprietary  rights,  of  whatsoever  nature, 
are  held  in  subordination  to  this  paramount  right  of  the 
sovereign.  In  this  respect  the  rights  of  property  possessed  by 
a  corporation  occupy  no  higher  ground  than  those  possessed 
by  an  individual.  It  is  well  settled  that  the  property  of  pri- 
vate corporations,  including  their  franchises,  and  even  those 
which  are  exclusive  in  their  nature,  may  be  taken  for  public 
use,  in  the  exercise  of  this  power,  with  the  constitutional 
limitation  that  due  compensation  must  be  made.  While,  as 
elsewhere  seen,  the  charter  of  a  private  corporation  is  a 
contract  between  it  and  the  State,  which  the  legislature  of  the 
State  may  not  impair,^  yet  such  charter  is  granted  subject  to 
this  paramount  right  in  the  State  ;  so  that,  not  only  the  privi- 
leges thereby  conferred,  but  also  the  property  thereunder 
acquired,  may  be  condemned,  by  or  under  the  authority  of  the 
State,  for  public  purposes,  on  payment  of  just  compensation.* 

'  Buckingham  v.  Smith,   10  Ohio,  Alabama  &c.  E.  Co.  v.  Kenney,  39 

288.  Ala.  307,  311 ;  New  York  &c.  E.  Co.  v. 

"  Varick  v.  Smith,  5  Paige  (N.Y.),  Boston  &c.  E.  Co.,  36  Conn.  196,  198; 

137;  «.c.  28  Am.  Dec.  417.  This  power  Illinois  &c.  Canal  «;.  Chicago  &c.  E. 

cannot  be  exercised  to  settle  disputes  Co.,  14  111.  314 ;  Chicago  &c.  E.  Co.  v. 

among  land  claimants,  by  appropri-  Town  of  Lake,  71  111.  333 ;  Metropo- 

ating  the  land  to  one  class  and  assess-  litan  City  E.  Co.  v.  Chicago  &c.  E. 

ing  benefits  in  favor   of   the  other  Co.,  87  111.  317 ;  St.  Louis  &c.  E.  Co.  v. 

class.    Vanhorne  v.  Dorrance,  2  Dall.  Springfield  &c.  E.   Co.,  96  111.  274; 

(U.  S.)  304.    Nor  to  extinguish  ground  Lake  Shore  &c.  E.  Co.  v.  Chicago  &c. 

rents  upon  the  payment  of  a  capital  E.  Co.,  97  111.  506;  East  St.  Louis  &c. 

sum.    Palairet's  Appeal,  67  Pa.  St.  E.  Co.  v.  East  St.  Louis  &c.  E.  Co., 

479 ;  s.  c.  5  Am.  Eep.  450.  108  111.  265;  Lafayette  Plank  Eoad  Co. 

»  Ante,  §  5380,  et  seq.  v.  New  Albany  &c.  E.  Co.,  13  Ind.  90 ; 

*  Eichmond  &c.  E.  Oo.  v.  Louisa  s.  c.  74  Am.  Dec.  246;    Crossley  v, 

E.  Co.,  13  How.  (U.  S.)  71 ;  Green-  O'Brien,  24  Ind.  325, 329;  s.  c.  87  Am. 

wood  V.  Freight  Co.,  105  U.  S.  13;  Dec.  329;    Belfast   Academy  ti.  Sal- 

271  432,1 
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§  6616.  Extends  to  the  Condemnation  of  Exclusive  Privi- 

.  —  Exclusive  privileges  even,  are  granted  subject  to  the 
paramount  right  of  eminent  domain,  although  no  such  reser- 
vation is  made  in  terms  in  the  statute  creating  the  grant.  It 
is,  therefore,  settled  that,  notwithstanding  a  privilege  granted 
to  a  private  corporation  is  made  exclusive  by  the  terms  of 
the  grant,  it  may  be  condemned  or  impaired  for  public  uses, 
under  the  power  of  eminent  domain,  upon  just  compensation 


mond,  11  Me.  109 ;  Bellona  Company's 
Case,  3  Bland  Ch.  (Md.)  442;  Balti- 
more &c.  Turnp.  Co.  v.  Union  R.  Co., 
35  Md.  224;   s.  c.   6  Am.  Rep.  397; 
Boston  Water  Power  Co.  v.  Boston 
&c.  R.  Co.,  23  Pick.  (Mass.)  360,  394 ; 
Central  Bridge    Corp.  v.  Lowell,    4 
Gray  (Mass.),  474 ;  Proprietors  v.  City 
of  Lowell,  7  Gray  (Mass.),  223,  226; 
Haverill  Bridge  Proprietors  v.  County 
Comm'rs   of  Essex,  103  Mass.   120; 
«.  c.  4  Am.   Rep.   518;  Eastern   R. 
Co.  V.  Boston  &c.  R.  Co.,  Ill  Mass. 
125 ;  8.  c.  15  Am.  Rep.  13 ;  Toledo  &c. 
B.  Co.  V.  Detroit  &c.  R.  Co.,  62  Mich. 
564 ;  s.  c.  4  Am.  St.  Rep.  875 ;  Barber 
V.  Andover,  8  N.  H.  398;  Peirce  v. 
Somersworth,  10  N.  H.  369;  Crosby 
V.  Hanover,  36  N.  H.  404,  420 ;  Black 
V.  Delaware  &c.  Canal  Co.,  24  N.  J. 
Eq.  455;  Re  Kerr,  42  Barb.  (N.  Y.) 
119 ;  Sixth  Avenue  R.  Co.  v.  Kerr,  45 
Barb.  (N.  Y.)  138 ;  s.  c.  72  N.  Y.  330 ; 
North  Carolina  &c.  R.  Co.  v.  Carolina 
&c.  R.  Co.,  83  N.  C.  489;  Kinsman 
Street  R.  Co.  v.  Broadway  &c.  R.  Co., 
36  Ohio  St.  239;  Oregon  Cascade  R. 
Co.  c.  Baily,  3  Or.  164 ;  Re  Towanda 
Bridge  Co.,  91  Pa.  St.  216;  Philadel- 
phia &c.  Passenger  R.  Co.'s  Appeal, 
102  Pa.  St.  123 ;  Tuckahoe  Canal  Co. 
V.  Tuckahoe  &c.   R.    Co.,   11   Leigh 
(Va.),  42,  76;  «.  c.  36  Am.  Dec.  374, 
381 ;  James  River  &c.  Co.  v.  Thomp- 
son, 3  Gratt.   (Va.)    270;    Northern 
Railroad  v.    Concord   &c.   Railroad, 
27  N.  H,  183,  194;  New  York  &c.  E. 
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Co.  V.  Metropolitan  Gas  Light  Co.,  63 
N.  Y.  326,  334 ;  Com.  v.  Pennsylvania 
Canal  Co.,  66  Pa.  St.  41 ;  «.  c.  5  Am. 
Rep.  329 ;  East  Hartford  v.  Hartford 
Bridge  Co.,  17  Conn.  79,  93;  s.  c.  16 
Conn.  149 ;  Enfield  Toll  Bridge  Co.  v. 
Hartford  &c.  R.  Co.,  17  Conn.  40;  42 
Am.  Dec.  716 ;  s.  c.  on  second  appeal, 
17  Conn.  454;  44  Am.  Dec.  556; 
State  V.  Noyes,  47  Me.  189,  206; 
Miller  v.  New  York  &c.  E.  Co.,  21 
Barb.  (N.  Y.)  513;  Red  River  Bridge 
Co.  V.  Clarksville,  1  Sneed  (Tenn.), 
176;  s.  c.  60  Am.  Dec.  143;  White 
River  Turnp.  Co.  v.  Vermont  &c.  R. 
Co.,  21  Vt.  590;  East  Saginaw  Man. 
Co.  V.  East  Saginaw,  19  Mich.  259, 
282;  s.  c.  2  Am.  Rep.  82;  Minot  v. 
Philadelphia  &c.  R.  Co.,  2  Abb. 
(U.  S.)  336;  Armington  v.  Barnet,  15 
Vt.  745 ;  8.  c.  40  Am.  Dec.  705 ;  Backus 
V.  Lebanon,  11  N.  H.  19 ;  s.  c.  35  Am. 
Dec.  466;  West  River  Bridge  Co.  v. 
Dix,  16  Vt.  446;  s.  c.  affirmed,  6  How. 
(TJ.  S.)  507,  535,  543;  Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7 
N.  H.  35;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650, 
673 ;  Boston  &c.  R.  Co.  v.  Salem  &c. 
R.  Co.,  2  Gray  (Mass.),  1,  35;  Monon- 
gahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312;  not  necessary  that  such 
franchises  should  be  taken  and  ap- 
praised like  land :  Enfield  Toll  Bridge 
Co.  c.  Hartford  &c.  R.  Co.,  17  Conn. 
451 ;  s.  c.  44  Am.  Dec.  556.  Franchises, 
when  considered  real  estate:  Ibid, 
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being  made.'  This  power  was,  for  instance,  exercised  by  a 
bridge  company  by  condemning  another  franchise,  and  its 
authority  to  do  so  could  not  be  questioned  because  of  any  ex- 
clusive rights  granted  in  the  elder  charter."  And  where 
proper  compensation  is  made,  and  the  public  interests  demand 
the  discontinuance  of  a  previously  chartered  toll-bridge  or  road, 
there  seems  no  doubt  that  it  may,  by  proper  proceedings,  be 
condemned  and  thrown  open  to  free  travel.^ 

§  5617.  Extends  to  the  Condemnation  of  the  Property 
of  Corporations. — For  stronger  reasons,  the  ordinary  pro^erii/ 
of  corporations  is  subject  to  condemnation  for  public  uses,  like 
the  property  of  natural  persons,  upon  complying  with  the  con- 
stitutional condition  of  paying  just  compensation  therefor.^ 
Thus,  it  has  been  held  that  a  part  of  the  track  of  a  railroad 
company  may  be  taken  for  the  use  of  another  railroad,  if  the 
public  good  requires  it.°  So,  property  which  had  been  regu- 
larly condemned  to  the  use  of  a  turnpike   company,  was  held 


1  New  Orleans  Gas  Oo.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  673; 
Boston  &c.  E.  Oo.  v.  Salem  &c.  R. 
Oo.,2  Gray  (Mass.'),  1;  Re  Twenty- 
second  Street,  102  Pa.  St.  108;  Red 
River  Bridge  Oo.  v.  Clarksville,  1 
Sneed  (Tenn.),  176;  g.  c.  60  Am.  Dec. 
143;  Shorter  v.  Smith,  9  Ga.  517; 
Fiscataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  35 ;  Backus  v.  Le- 
banon, 11  N.  H.  19 ;  s.  c.  35  Am.  Dec. 
466;  Crosby  v.  Hanover,  36  N.  H. 
404 ;  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford &c.  R.  Co.,  17  Conn.  40;  s.  c.  42 
Am.  Dec.  716;  «.  c.  on  second  ap- 
peal, 17  Conn.  454 ;  44  Am.  Dec.  556 ; 
State  V.  Noyes,  47  Me.  189,  199,  208; 
Metropolitan  City  R.  Co.  i;.  Chicago 
&c.  R.  Co.,  87  HI.  317. 

2  Crosby  v.  Hanover,  36  N.  H.  404 ; 
Milner  v.  New  Jersey  R.  Co.,  6  Am. 
L.  Reg.  6;  Red  River  Bridge  Co.  v. 
Clarksville,  1  Sneed  (Tenn.),  176 ; «.  c. 
60  Am.  Dec.  143. 


'  Central  Bridge  Corp.  v.  Lowell,  4 
Gray  (Mass.),  474. 

*  Alabama  &c.  R.  Co.  v.  Kenney, 
39  Ala.  307, 311 ;  Baltimore  &c.  R.  Co. 
V.  Union  R.  Co.,  35  Md.  224,  231 ;  s.  c. 
6  Am.  Rep.  397 ;  Northern  Railroad  v. 
Concord  &c.  Railroad,  27  N.  H.  183, 
194 ;  Crosby  v.  Hanover,  36  N.  H.  404, 
420 ;  New  York  &c.  R.  Co.  v.  Metropol- 
itan Gas  Light  Co.,  63  N.  Y.  326,  334; 
State  V.  Southern  Pac.  R.  Co.,  24  Tex. 
80,  127;  Brewster  v.  Hough,  10  N.  H. 
138;  Backus  K.  Lebanon,  11  N.  H.  19; 
s.  c.  35  Am.  Dec.  466 ;  Eastern  R.  Co. 
V.  Boston  &c.  Railroad,  111  Mass.  125, 
128 ;  «.  c.  15  Am.  Rep.  13 ;  White  River 
Tump.  Co.  V.  Vermont  Central  R. 
Co.,  21  Vt.  590;  Boston  Water  Power 
Oo.  V.  Boston  &c.  R.  Co.,  23  Pick. 
(Mass.)  360 ;  Sixth  Avenue  R.  Co.  v. 
Kerr,  45  Barb.  (N.  Y.)  138. 

"  Northern  Railroad  v.  Concord 
&c.  Railroad,  27  N.  H.  183. 
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subject  to  be  taken  by  a  railroad  corporation,  in  the  exercise  of 
this  delegated  right.' 

§  6618.  Extends  to  the  Condemnation  of  Easements 
Granted  to  Corporations. — This  power  extends  to  a  con- 
demnation of  the  easements  which  have  been  granted  to 
corporations.  Thus,  a  turnpike  road  belonging  to  a  private 
corporation  may  be  condemned  for  a  public  highway}  So, 
while  this  power  may  be  exercised  for  the  purpose  of  estab- 
lishing a  public  mill,  a  mill  privilege,  on  the  other  hand,  may 
be  taken  under  it.'  So,  a  franchise  to  build  and  maintain  a 
bridge  msij  'be  expropriated  by  the  legislature,  whenever,  in 
its  opinion,  the  public  exigencies  require  it.^  So,  a  right  of 
way  for  one  railroad  may  be  condemned  across  another ;° 
though  the  right  of  way  of  one  such  company  can  be  con- 
demned by  another  only  for  crossings  and  crossing  purposes.* 

§  5619.  Strict  Construction  of  Grants  under  ^WMcli  This 
Power  Claimed.  —  It  has  been  pointed  out  that  what  is  com- 
monly called  the  condemnation  of  a  franchise  for  public  use  is 
really  its  destruction.''  This  leads  to  the  conclusion  that  "  when 
property  has  been  already  taken  for  one  public  use  by  a  cor- 
poration, it  cannot  be  taken  by  another  corporation  for  an- 
other use,  except  by  express  grant  or  by  necessary  implication."^ 
Where  this  right  is  exercised  by  one  corporation,  simply  by 
taking  or  using  the  property  of  another,  without  in  any  man- 
ner hindering  or  obstructing  the  general  usefulness  of  the 
corporation  from  which  it  is  taken,  there  seems  no  doubt 

>  Backus  V.  Lebanon,  11  N.  H,  19 ;  122  Pa.  St.  511 ;   g.  c.  9  Am.  St.  Rep. 

«.  c.  35  Am.  Dec.  466.  128;  Appeal  of  Sharon  R.  Co.,  122  Pa. 

»  Armington  v.  Barnet,  15  Vt.  745 ;  St.  533 ;  «.  c.  9  Am.  St.  Rep.  133.    See 

s.  c.  40  Am.  Dec.  705.  also  Barre  R.  Oo.  v.  Montpelier  &c. 

»  Hazen  ti.   Essex  Co.,    12    Cush.  R.  Co.,  61  Vt.  1 ;  s.  c.  15  Am.  St.  Rep. 

(Mass.)  475.  877,  and  note  collecting  cases. 

*  Central  Bridge  v.  Lowell,  4  Gray  '  See  the  dissenting  opinion  of  Mr. 

(Mass.),  474.  Justice  Paxson,  in  Pennsylvania  R. 

'  National  Docks  &c.  Co.  v.  State,  Co.'s  Appeal,  93  Pa.  St.  150,  162. 
63  N.  J.L.  217;  s.  c.  26  Am.  St.  Rep.  «  Appeal  of  Pittsburgh  &c.  R.  Co., 

421.  122  Pa.  St.  511;  s.  c.  9  Am.  St.  Rep. 

°  Appeal  of  Pittsburgh  &c.  R.  Co.,  128,  130,  opinion  by  Paxson,  J. 
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that  the  proceeding  will  be  warranted  by  a  general  grant  of 
authority  to  take  property;  since  the  mere  property  of  a  cor- 
poration, however  acquired,  is  held  by  no  more  enduring  or 
sacred  right  than  that  of  a  natural  person.  But  where  the 
thing  to  be  taken,  as  the  roadbed  of  a  railway  or  the  towing 
path  of  a  canal,  is  absolutely  essential  to  the  continuance  of 
the  business  for  which  it  was  primarily  designed,  there  is  an- 
other consideration  which  does  not  arise  in  the  taking  of  pri- 
vate property  of  individuals.  The  foundation  of  the  right  to 
take  property  is  that  it  is  to  be  appropriated  to  a,  public  use. 
Hence,  though  the  roadway  or  other  property  held  by  the 
corporation  may  be  its  private  property  in  one  sense,  its  use 
is  one  in  which  the  public  have  an  interest;  and  if  the  taking 
would  leave  the  corporation  incapable  of  performing  its  proper 
functions,  the  right  to  take  it  will  not  be  inferred  from  the 
general  words  of  the  charter.  The  right  of  eminent  domain 
cannot  be  exercised  by  working  such  a  diversion  of  property 
from  one  public  use  to  another,  unless  authority  is  expressly 
granted  for  that  purpose.^  If  one  corporation  might,  under 
the  general  power  to  condemn  private  property,  take  from 
another  the  essential  means  of  conducting  its  business,  both 
might  be  rendered  practically  useless  to  the  public,  where 
each  had  the  same  power  to  appropriate  private  property  on 
the  same  terms.  The  property  taken  by  one  corporation 
might  be  retaken  by  the  other,  and  so  on  ad  infinitum.  Out- 
side of  these  considerations,  there  is  no  method  of  securing  to 
corporations  the  perpetual  enjoyment  of  the  rights  secured  by 
charter,  so  far  as  they  depend  upon  the  undisturbed  use  and 
ownership  of  property.  Not  only  may  the  State  take  such 
property  for  public  use,  and  delegate  the  right  to  other  cor- 
porations, but  no  legislature  can  make  a  compact  by  which 
this  sovereign  right  shall  be  surrendered.^ 

§  5620.  One    Corporation     cannot    Condemn     Franchises 
and    Property    of   Another    for  the    Same    Purpose.  —  The 

power  cannot  be  exercised  so  as  to  enable  one  corporation 

1  Ee  Eochester  Water  Comm'rs,  66  N.  Y.  413. 
'  Wade  Retroactive  Law,  §  73. 
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to  condemn  the  franchises  and  property  of  anc  her  for  the 
same  purpose:  the  property  and  franchises  of  a  corporation 
can  only  be  taken  by  the  State  under  the  exercise  of  this 
power  for  a  public  use  deemed  of  more  importance  to  the  pub- 
lic welfare,  and  this  must  necessarily  be  a  different  use.  One 
railroad  corporation,  for  instance,  will  not  be  allowed  to  con- 
demn so  much  of  the  right  of  way  of  another  such  corpora- 
tion as  will  essentially  interfere  with  its  franchises  or  business.^ 
But  the  lands  of  one  railroad  company  not  in  use,  or  not  neces- 
sary for  the  exercise  of  its  franchises,  or  for  the  discharge  of  its 
public  duties,  may  be  condemned  by  another  such  company.'' 

§  5621.  Condition    of   Rendering    Just    Compensation. — 

It  must  be  constantly  kept  in  mind  that  neither  the  property 
of  individuals,  nor  the  property  or  franchises  of  private 
corporations,  can  be  taken,  in  the  exercise  of  the  right  of 
eminent  domain,  except  on  the  constitutional  condition  of 
the  payment  of  just  compensation.  To  this  proposition  an 
exception  exists  under  the  principles  of  the  common  law  of 
England,  under  the  operation  of  the  maxim  salus  populi 
suprema  lex,  under  which  private  property  may  be  destroyed 
in  cases  of  inevitable  necessity,  admitting  of  no  delay,  —  as,  for 
instance,  to  arrest  the  progress  of  a  conflagration,  —  without 
first  making  compensation  to  the  owner.^ 

>  Mobile  &c.  E.  Co.  v.  Midland  E.  Dec.  420;  21  N.  J.  L.  714;  47  Am. 

Co.,  87  Ala.  501;  and  87  Ala.  520.  Dec.  190;   Miller  v.  Craig,    11  N.  J. 

2  North  Carolina  &C.E.  Co.  1).  Care-  Eq.    175;    Eussell   v.  New   York,   2 

Una  Central  E.   Co.,  83  N.  C.  489;  Denio  CN.  Y.),  461;   Pentz  v.  ^tna 

New  York  &c.  E.  Co.  v.  Boston  &c.  Ins.   Co.,  3  Edw.   Ch.  (N.  Y.)  341; 

E.  Co.,  36  Conn.  196;  Ee  New  York  Coe  v.  Schultz,  47  Barb.  (N.  Y.)  64; 

&c.  E.  Co.,  99N.Y.  12;  Peoria&c.  E.  Eespublica    v.    Sparhawk,    1     Dall. 

Co.  V.  Peoria  &c.  E.  Co.,  66  111.  174.  (U.  S.)  357;  Parbam  v.  Decatur  Co., 

^  Surocco  V.  Geary,  3  Cal.  69;  s.  c.  9  Ga.  341.    No  rigbt  to  impress  pri- 

58  Am.  Dec.  385;  Taylor  ti.  Plymouth,  vate  property  for  small-pox  hospital: 

8  Met.  (Mass.)  462;  Fishery;.  McGirr,  Markham  v.  Brown,  37  Ga.  277;  s.  c. 

1  Gray  (Mass),  1;  «.  c.  61  Am.  Dec.  92  Am.  Dec.  73.    Liability  of  govern- 

381 ;    McDonald    v.    Eed   Wing,    13  ment  for  destroying  private  property 

Minn.  38 ;  Penrice  v.  Wallis,  37  Miss,  in   the    course    of    naval   hostilities: 

172;  American  Print  Works  v.  Law-  Wiggin  v.  United  States,  1  Ot.  of  CI. 

rence,  23  N.  J.  L.  9;  Hale  v.  Law-  (U.  S.)  182. 
rence,  23  N.  J.  L.  590;  s.  c.  57  Am. 
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§  5622.  Property  of  Corporation  cannot  be  Taken  with- 
out Compensation.  —  The  property  of  corporations  is  pro- 
tected by  the  same  constitutional  sanctions  which  protect  the 
property  of  individuals;  and  although  a  corporation  has  been 
organized  to  subserve  a  public  purpose,  the  State  cannot,  in 
the  exercise  of  its  police  power,  deprive  it  of  its  property,  even 
to  subserve  public  ends,  without  the  payment  of  just  compen- 
sation. The  State  cannot,  therefore,  enact  that  all  railroad 
companies  shall  allow  others  to  construct  elevators  on  their 
land,  unless  provision  is  made  for  making  just  compensation 
for  the  land  so  taken.*  So,  a  grant  of  the  right  of  eminent 
domain  to  a  corporation,  which  does  not  provide  for  the 
making  of  just  compensation  for  the  land  taken  in  the  exer- 
cise of  the  right,  must  be  interpreted  in  subordination  to  the 
constitutional  inhibition  against  the  taking  of  private  prop- 
1  erty  for  public  use  without  just  compensation.  And  it  has 
been  reasoned  that  a  provision  incapable  of  such  interpreta- 
tion would  be  inoperative,  but  without  necessarily  rendering 
the  whole  act  void.^ 

§  5623.  Power  of  Liegislature  over  Mode  of  Assessing  Dam- 
ages where  Rig-ht  of  Repeal  has  been  Reserved.  —  Where  the 
legislature  has,  in  granting  a  charter  to  a  railroad  corporation, 
expressly  reserved  the  right  to  alter,  amend,  or  repeal  it,  it 
may  grant  to  another  corporation  the  right  to  construct  and 
maintain  its  road  "  within  the  location"  of  the  previously 
chartered  company,  and  may  leave  the  compensation  for  such 
use  to  be  determined  by  a  board  of  commissioners  designated  for 
the  purpose.^  Nor  is  such  a  statute  inoperative  because  the  rate 
of  compensation  to  be  paid  is  left  entirely  to  the  discretion  of 
the  commissioners,  under  all  the  circumstances  of  the  case.* 

1  State  V.  Chicago  &c.  E.  Co.,  36  Co.,  4  Allen   (Mass.),  198;   Com.  v. 

Minn.  402.    But  compare  Mugler  v.  Eastern  K.  Co.,  103  Mass.  254;  s.  c. 

Kansas,  123  U.  S.  623.  4  Am.  Eep.  555;  Oomm'rs  v.  Holyoke 

'  State  V.  Consolidation  Coal  Co.,  "Water  Power  Co.,  104  Mass.  446;  s.c. 

46  Md.  1.  6  Am.  Hep.  247;  affirmed,  15  Wall. 

"  Worcester  &c.  R.  Co.  v.  Railroad  (U.  S.)  500. 

■Comm'rs,  118  Mass.  561,  568;  Fitch-  *  Cambridge   R.    Co.    v.    Charles 

burg  R.  Co.  V.  Grand  Junction  R.  &c.  River  Street  R.  Co.,  139  Mass.  454. 
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§  5624.  Condemnation  by  United  States  of  Franchises 
Granted  by  the  States. — The  United  States  possesses  the 
power  of  eminent  domain,  within  the  limits  of  its  other 
granted  powers.  The  Congress  possesses,  under  the  constitu- 
tion of  the  United  States,  the  power  to  regulate  commerce  be- 
tween the  States;  and  it  may,  in  the  exercise  of  this  power, 
condemn  private  property  for  public  uses.*  But,  as  in  the 
case  of  the  State  legislatures,  its  exercise  of  this  power  is 
subject  to  the  constitutional  restraint  that  just  compensation 
must  be  rendered.*  What  is  just  compensation  cannot  be  de- 
termined by  Congress,  but  is  a  judicial  question.^  In  the 
exercise  of  its  power  to  regulate  interstate  commerce,  Congress 
has  already  found  occasion  to  condemn  property  and  fran- 
chises granted  by  a  State  to  a  private  corporation.  Thus,  the 
State  of  Pennsylvania  had  granted  to  a  corporation,  created 
by  itself,  known  as  the  Monongahela  Navigation  Company, 
the  power  to  improve  the  navigation  of  the  Monongahela 
River,  within  the  State  of  Pennsylvania,  by  the  erection  of 
locks  and  dams,  and  by  the  exaction  of  tolls  for  the  passage 
of  boats  through  the  same.  Congress,  in  the  exercise  of  its 
^ower  over  an  interstate  river,  determined,  in  1888,  to  im- 
prove the  navigation  of  that  river  by  the  removal  of  one  of 
the  locks  and  dams  erected  by  the  Monongahela  Navigation 
Company;  and  it  accordingly  passed  an  act  authorizing  the 
Secretary  of  War  to  treat  with  the  company  for  the  purchase 
of  its  "  upper  lock  and  dam,"  and  appropriated  a  definite 
sum  of  money  to  be  expended  in  such  purchase;  but  pro- 
vided that,  in  case  such  negotiations  for  purchase  should  not 
be  successful,  the  Secretary  of  War  should  proceed  to  condemn 
such  lock  and  dam,  in  accordance  with  the  laws  of  Pennsyl- 
vania, in  the  Circuit  Court  of  the  United  States.     The  statute 

'  Monongahela  Nav.  Co.  v.  United  by  the  States,  —  see  Charles   Eiver 

States,  148  U.  S.  312.  Bridge   v.  "Warren    Bridge,    11  Pet. 

'  Const.  TJ.  S.,   5th  Amend.  (U.  S.)  420,  553,  j)er  McLean,  J. ;  Com. 

•  Monongahela  Nav.  Co.  v.  United  v.  Pittsburgh  &c.  R.  Co.,  58  Pa.  St. 

States,  148  U.  S.  312.  Thatitisa  jtjdi-  20,  50;  Pennsylvania  E.  Co.  ■».  Bal- 

cial  question  in  every  case  where  the  timore  &c.  R.  Co.,  60  Md.  263 ;  Isom  v. 

power  of  eminent  domain  is  exercised  Mississippi  &e.  R.  Co.,  36  Miss.  300. 
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provided  that,  in  estimating  the  sum  to  be  paid  by  the  United 
States,  the  franchise  of  the  corporation  to  collect  tolls  should 
not  be  considered  and  estimated.  It  was  held  that  so  much 
of  the  act  as  provided  that  the  franchise  of  taking  tolls  should 
not  be  valued  as  property  in  the  condemnation  proceeding, 
was  contrary  to  the  fifth  amendment  of  the  Federal  constitu- 
tion, and  hence  void.  The  conclusion  of  the  court,  rendered 
without  any  dissent,  but  with  the  concurrence  of  only  seven 
of  the  justices,  was:  "That  the  Navigation  Company  right- 
fully placed  this  lock  and  dam  in  the  Monongahela  Kiver;  that, 
with  the  ownership  of  the  tangible  property,  legally  held  in 
that  place,  it  has  a  franchise  to  receive  tolls  for  its  use;  that 
such  frauchise  was  as  much  a  vested  right  of  property  as  the 
ownership  of  the  tangible  property;  that  the  right  of  the  na- 
tional government,  under  its  grant  of  power  to  regulate  com- 
merce, to  condemn  and  appropriate  this  lock  and  dam 
belonging  to  the  Navigation  Company,  is  subject  to  the  limi- 
tations imposed  by  the  fifth  amendment,  that  private  property 
shall  not  be  taken  for  public  uses  without  just  compensation; 
that  just  compensation  requires  payment  for  the  franchise  to 
take  tolls,  as  well  as  for  the  value  of  the  tangible  property; 
and  that  the  assertion  by  Congress  of  its  purpose  to  take  the 
property  does  not  destroy  the  State  franchise."* 

§  5625.  Bales  of  Damagre  where  liand  is  Condemned  for 
Public  Use.  —  The  rules  of  damage  which  have  been  established 
(many  of  them  more  or  less  disputed)  in  proceedings  to  con- 
demn land  for  public  uses,  cannot  be  fully  detailed  in  this  work 
for  want  of  space;  but  a  few  of  the  leading  principles  will  be 
suggested:  1.  Compensation  must  be  made  for  the  property 
actually  taken,  equal  to  its  actual  value  at  the  date  of  con- 
demnation.'' 2.  Compensation  must  be  made  for  damage  to 
the  residue  of  the  land  or  property,  equal  to  the  actual  dimi- 
nution of  its  market  value  for  any  reasonable  use  to  which  it 

'  Monongahela  Nav.  Co.  v.  United  324;  Chicago  &c.  R.  Co.  v.  Wiebe,  25 

States,  148  U.  S.  312,  344.  Neb.  542 ;  Kiernan  v.  Chicago  &c.  E. 

2  Colorado  &c.  E.  Co.  v.  Brown,  15  Co.,  123  El.  188. 
Colo.  193;  Eailway  v.  Combs,  51  Ark. 
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might  be  put.^  3.  The  general  principle  of  estimating  the 
damages  is  to  consider  the  extent  to  which  the  taking  will 
diminish  the  value  of  the  entire  tract;  and  the  estimate  must 
accordingly  include  injuries  of  every  character  tending  to 
diminish  its  value.^  4.  Compensation  must  be  made  for  in- 
juries to  other  lands  adjoining  those  actually  condemned.'  5. 
Compensation  must  include  all  future  or  consequential  dam- 
ages, direct  in  their  nature,  which  will  naturally  arise  from 
the  use  to  which  the  property  condemned  is  to  be  put, — such 
as  the  deprivation  of  the  owner  of  his  home  or  place  of  busi- 
ness;* damage  to  his  growing  crops,  both  inside  and  outside  of 
the  land  condemned;®  damage  to  his  land  for  farming  pur- 
poses;' in  the  case  of  an  elevated  railway,  decrease  in  rental 
value,  in  consequence  of  dirt,  ashes,  smoke,  cinders,  etc.;'  and 
in  the  case  of  an  ordinary  railway,  damages  in  consequence  of 
a  tendency  to  frighten  animals  used  for  farming  purposes.'  6. 
But  damages  cannot  be  awarded  which  are  remote,  speculative, 
or  imaginary  in  their  nature,'  —  such  as  may  or  may  not  oc- 
cur, according  to  accidental  circumstances:  but  these  are  left  to 
be  redressed  by  ordinary  actions  at  law,  unless  they  fall  with- 
in the  category  of  those  damages  which  the  law  does  not  re- 
dress at  all,  —  damnum  absque  injuria. 

§  5626.  Setting  off  Benefits  agrainst  Damages.  —  Judicial 
opinion  is  divided  upon  the  question  whether  deductions  can 

1  Colorado  &c.  R.  Co.  ».  Brown,  15  St.  Eep.  713;  Chaplin  v.  Highway- 
Colo.  193;  Chicago  &c.  R.  Co.  v.  Comm'rs,  129  111.  651 ;  Roushlange  u. 
Wiebe,  25  Neb.  542;  Kiernan  «.  Chi-  Chicago  &c.  R.  Co.,  115  Ind.  106; 
cago  &c.  R.  Co.,  123  111.  188;  Thomp-  Knoll  v.  New  York  &c.  R.  Co.,  121 
eon  V.  Sebasticook  &c.  R.  Co.,  81  Me.  Pa.  St.  467. 

40;  North  &c.  R.  Co.  v.  Holland,  117  «  Covington  &c.  R.  Co.  v.  Kel,  87 

„Pa.  St.  618 ;   Forney  v.  Fremont  &c.  Ky.  267. 

R.  Co.,  23  Neb.  465 ;  St.  Louis  &c.  R.  *  Haislip  v.  Wilmington &c.  R.  Co., 

Co.  0.  McAulifi,  43  Kan.  185.  102  N.  C.  376. 

2  Colusa  Co.  V.  Hudson,   85  Cal.  «  "Weber  v.  Stagray,  75  Mich.  33. 
633 ;  Council  Grove  &c.  R.  Co.  v.  Gen-  '  McGean  *.    Manhattan  R.  Co. 
ter,  42  Kan.  438.  117  N.  Y.  219.  ' 

»  Hendrick  v.  CaroUna  &c.  R.  Co.,  '  Railway  v.  Combs,  51  Ark.  324. 

101  N.   C.  617 ;  Chester    County   v.  »  Kieman  v.  Chicago  &c.  R.  Co., 

Brower,  117  Pa.  St.  647;  «.  c.  2  Am.  123  lU.  188. 
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be  made  for  benefits,  and  there  are  constitutional  provisions 
prohibiting  such  deductions.^  In  several  States,  where  the 
constitutional  provision  is,  in  substance,  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation,  the  same  rule  in  assessing  damages  has 
been  declared,  namely,  that   damages   can  be    paid  only  in 


1  Ohio  Const.  1851,  art.  1,  §  19; 
Ibid.,  art.  13,  §  5  (construed  in  Giesy 
V.  Cincinnati  &c.  E.  Co.,  4  Ohio 
St.  308).  Compare  Wagner  v.  Gage 
County,  3  Neb.  287,  243 ;  Browne  v. 
Cincinnati,  14  Ohio,  541;  Cleveland 
V.  Wick,  18  Ohio  St.  803 ;  Const.  Kan., 
art.  12,  ^  4  (construed  in  Comm'rs 
V.  O'Sullivan,  17  Kan.  58);  Const. 
Cal.  1879,  art.  1,  §  14  (repealing  the 
rule  in  San  Francisco  &c.  E.  Co. 
V.  Caldwell,  31  Cal.  367) ;  Const.  Iowa 
1857,  art.  1,  ^  18  (applied  in  Frederick 
V.  Shane,  32  Iowa,  254,  and  in  Israel 
V.  Jewett,  29  Iowa,  475) ;  San  Bernar- 
dino &c.  E.  Co.  V.  Haven,  94  Cal.  489. 
That  there  can  be  no  deduction  for 
benefits  which  may  be  reasonably  an- 
ticipated, see  Afiher  ».  Louisville  &c. 
E.  Co.,  87  Ky.  391 ;  Benton  v.  Brook- 
line,  151  Mass.  250;  Bobbins  v.  Mil- 
waukee &c.  E.  Co.,  6  Wis.  636;  Isom 
V.  Mississippi  &c.  E.  Co.,  36  Miss.  300; 
Penrice  v.  Wallis,  37  Miss.  172 ;  New 
Orleans  &c.  E.  Co.  v.  Moye,  39  Miss. 
374;  Woodfolk  v.  Nashville  &c.  E. 
Co.,  2  Swan  (Tenn.),  422;  Alabama 
&c.  E.  Co.  V.  Burkett,  42  Ala.  83;  Is- 
rael V.  Jewett,  29  Iowa,  475;  Fred- 
erick V.  Shane,  32  Iowa,  254 ;  Bohm  v. 
Metropolitan  &c.  E.  Co.,  129  N.  Y. 
576.  That  there  can  be  such  deduc- 
tions for  benefits,  see  Newby  v.  Platte 
County,  25  Mo.  258 ;  Columbus  &c.  E. 
Co.  V.  Simpson,  5  Ohio  St.  251  (in  the 
absence  of  a  constitutional  provision) ; 
Kramer  v.  Cleveland  &c.  E.  Co.,  5 
Ohio  St.  140,  145 ;  Browne  v.  Cincin- 
nati, 14  Ohio,  541 ;  Symonds  v.  Cin- 
cinnati, 14  Ohio,  147;  «.  c.  45  Am. 


Dec.  529 ;  Hosher  v.  Kansas  City  &c. 
E.  Co.,  60  Mo.  303;  Chicago  &c.  E. 
Co.  V.  Chicago,  90  111.  573 ;  s.  c.  32  Am. 
Eep.  54 ;  Parmelee  v.  Chicago,  60  HI. 
267 ;  Chicago  v.  Baer,  41  111.  306 ;  Liv- 
ingston V.  NewYork,  8  Wend.  (N.Y.) 
85;  «.  c.  22  Am.  Dec.  622;  People  v. 
Brooklyn,  6  Barb.  (N.  Y.)  209,  217; 
Betts  V.  Williamsburgh,  15  Barb. 
(N.  Y.)  255, 257 ;  Long  Island  E.  Co.  v. 
Bennett,  10  Hun  (N.  Y.),  93;  White- 
man  V.  Wilmington  &c.  E.  Co.,  2 
Harr.  (Del.)  514 ;  s.  c.  33  Am.  Dec.  411 ; 
San  Francisco  &c.  E.  Co.  v.  Caldwell, 
31  Cal.  367;  Eoot's  Case,  77  Pa.  St. 
276;  Greenville  &c.  E.  Co.  v.  Partlow, 
5  Eich.  L.  (S.  C.)  428;  State  v.  Blau- 
velt,  34  N.  J.  L.  261;  Comm'rs  v. 
O'Sullivan,  17  Kan.  58;  Whitmans. 
Boston  &c.  EaUroad,  3  Allen  (Mass.), 
133 ;  Nichols  v.  Bridgeport,  28  Conn. 
189 ;  «.  c.  60  Am.  Dec.  636 ;  Trinity  Col- 
lege V.  Hartford,  32  Conn.  452;  Put- 
nam V.  Douglas  County,  6  Or.  328 ;  «.  c. 
25  Am.  Eep.  527 ;  Winona  &c.  E.  Co.  v. 
Waldron,  11  Minn.  515 ;  «.  c.  88  Am. 
Dec.  100;  Livermore  v.  Jamaica,  23 
Vt.  361 ;  Elgin  v.  Eaton,  83  111.  535 ; 
«.  c.  25  Am.  Eep.  412 ;  Wyandotte  &c. 
E.  Co.  V.  Waldo,  70  Mo.  629;  Quincy 
&c.  E.  Co.  V.  Eidge,  57  Mo.  599 ;  Combs 
V.  Smith,  78  Mo.  32;  Ee  Cincinnati 
&c.  E.  Co.  (Ohio),  6  West.  L.  J.  353; 
Malone  v.  Toledo,  34  Ohio  St.  541,  550. 
But  see  People  v.  Brooklyn,  9  Barb. 
(N.  Y.)  535 ;  Tide  Water  Co.  v.  Coster, 
18  N.  J.  Eq.  518 ;  s.  c.  90  Am.  Dec.  634 ; 
Adden  v.  White  Mountains  EaUroad, 
55  N.  H.  413;  «.  c.  20  Am.  Eep.  220; 
HUbourne  v.  Suffolk  County,  120 
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money,  and  not  in  benefits}  There  is  another  view,  very 
largely  adopted  by  the  courts,  that  benefits  may  not  be  set 
off  against  the  value  of  the  land  taken,  but  may  be  set  off 
against  any  incidental  damages  which  the  improvement 
may  cause  to  the  land  which  is  not  taken.  Under  this 
rule,  the  value  of  the  land  actually  expropriated  must  be 
paid  in  money,  but  incidental  damages  may  be  offset  by 
any  special  benefits.^    The  courts  which  allow  this  offset  or 


Mass.  393;  s.  c.  21  Am.  Eep.  522; 
Whitely  v,  Mississippi  Water  &c.  Co., 
38  Minn.  523;  Stockton  v,  Chicago, 
136  111.  434;  Chicago  &c.  R.  Co.  v. 
McGrew,  104  Mo.  282;  Gorgasv.  Phil- 
adelphia &c.  B.  Co.,  144  Pa.  St.  1; 
Wilmmgton  &c.  R.  Co.  v.  Smith,  99 
N.  0.  131.  There  are  several  holdings 
to  the  effect  that  the  heneflts  accruing 
to  one  tract  of  land  or  block  in  a  town 
cannot  be  set  off  against  the  damages 
accruing  to  another  tract  or  block, 
although  both  pieces  belong  to  the 
same  owner.  Todd  ■  v.  Kankakee  &c. 
R.  Co.,  78  111.  530;  Buffalo  Bayou  &c. 
R.  Co.  V.  Ferris,  26  Tex.  588;  Kcesten- 
bader  v.  Peirce,  41  Iowa,  204.  That 
the  amount  of  benefits  is  exclusively  a 
judicial  question,  and  cannot  be  fixed 
by  the  legislature,  —  see  Carson  v. 
Coleman,  11  N.  J.  Eq.  106 ;  Coster  v. 
Tide  Water  Co.,  18  N.  J.  Eq.  54.  That 
benefits  -which  the  owner  of  the  land 
will  derive  from  the  establishment  of 
the  railway  in  common  with  others  — 
that  is,  the  general  public  or  neigh- 
borhood benefits,  —  are  not  to  be 
taken  into  consideration  in  reduction 
of  his  damages,  —  see  Adde.n  v.  White 
Mountains  Railroad,  55  N.  H.  413; 
«.  c.  20  Am.  Rep.  220. 

1  Const.  111.  1870,  art.  2,  §  13  (so 
construed  in  Carpenter  v.  Jennings, 
77  111.  250 ;  with  which  compare  Shaw- 
neetown  v.  Mason,  82  111.  337 ;  «.  c.  25 
Am.  Rep.  321) ;  Tex.  Const.  1876,  art. 
1,  §  17  (so  construed  in  Paris  v.  Mason, 
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37  Tex,  447) ;  Const.  Ark.  1874,  art.  2. 
§  22  (so  construed  in  Whitehead  v.  Ar- 
kansas &c.  R.  Co. ,  28  Ark.  460).  Other- 
wine,  under  a  similar  provision  in  the 
constitution  of  Missouri  (Const.  Mo. 
1875,  art.  2,  §21),  — the  court  holding 
that  benefits  are  to  be  taken  into  con- 
sideration: Wyandotte  &c.  R.  Co.  v. 
Waldo,  70  Mo.  629;  Quincy  R.  Co.  v. 
Ridge,  57  Mo.  599;  Combs  v.  Smith, 
78  Mo.  32. 

'  Mill's  Em.Dom.,  §  158;  Mitchell 
V.  Thornton,  21  Gratt.  (Va.)  164; 
James  River  &c.  Co.  v.  Turner,  9 
Leigh  ( Va. ),  313 ;  Shipley  v.  Baltimore 
&c.  R.  Co.,  34  Md.  336;  Raleigh  &c. 
R.  Co.  V.  Wicker,  74  N,  C.  220;  At- 
lanta w.  Central  R.  &c.  Co.,  53  Ga.  120; 
Augusta  t;.  Marks,  50  Ga.  612;  Savan- 
nah V.  Hartridge,  37  Ga.  113;  Jones 
V.  Wills  Valley  R.  Co.,  30  Ga.  43; 
Newcastle  &c.  R.  Co.  v.  Brumback,  5 
Ind.  543;  Wilson  v.  Rockford  &c.  R. 
Co.,  59  111.  273;  Todd  v.  Kankakee 
&c.  R.  Co.,  78  111.  530 ;  Wagner  v.  Gage 
CoTHity,  3  Neb.  237 ;  Sutton's  Heirs  r. 
Louisville,  5  Dana  (Ky.),  28;  Robinson 
V.  Robinson,  1  Duv.  (Ky.)  162;  Hen- 
derson &c.  R.  Co.  V.  Dickerson,  17  B. 
Mon.  (Ky.)  173;  g.  c.  66  Am.  Dec.  148; 
Louisville  &c.  E.  Co.  v.  Glazebrook,  1 
Bush  (Ky.),  325 ;  Elizabethtown  &c. 
R.  Co.  V.  Helm,  8  Bush  (Ky.),  681 ; 
Woodfolk  V.  Nashville  &c.  R.  Co.,  2 
Swan  (Tenn.),  422 ;  State  v.  Miller,  23 
N.  J.  L.  383;  Buffalo  Bayou  &c.  R. 
Co.  V.  Ferris,  26  Tex.  588;  Vicksburg 
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abatement,  in  respect  of  benefits  received  by  the  land-owner, 
generally  confine  it  to  benefits  which  are  peculiar  to  him, 
excluding  those  benefits  which  he  receives  in  common  with 
the  community  in  general;  and  this,  for  the  reason  that  the 
rule  which  would  oblige  him  to  pay  for  benefits  received  by 
him  in  common  with  the  rest  of  the  community  or  neighbor- 
hood, would  cast  on  him  the  burden  of  paying  for  such  bene- 
fits, when  the  same  burden  would  not  rest  upon  the  other 
beneficiaries.' 

§  6627.  Title  Acquired  under  Right  of  Eminent  Domain. 

But  where  lands  are  acquired  under  the  right  of  evninent  do- 
main by  public  or  private  corporations,  for  streets,  highways, 
turnpikes,  railways,  and  the  like,  then,  according  to  the 
views  of  many  of  the  courts,  the  estate  acquired  by  the 
corporation  is  limited  to  the  uses  for  which  it  is  acquired, 
and  the  obligation  of  the  corporation  to  devote  land  to  those 
uses  is  an  implied  condition  or  qualification  of  the  grant; 
so  that  when  it  ceases  to  devote  it  to  those  uses,  the  title 
and  a  right  of  entry  will  revert  to  the  grantor  or  his  heirs. 
Another  way  of  stating  the  same  doctrine  is  to  say  that  the 
corporation  acquires  only  an  easement  in  the  land  for  its  cor- 
porate purposes,  and  that  when  it  ceases  to  use  the  land  for 
those  purposes,  —  that  is  to  say,  when  it  abandons  the  ease- 
ment, the  owner  of  the  fee  has  a  right  of  entry .^ 

&c.  E.  Co.  V.  Oalderwood,  15  La.  An.  v.  Smith,  78  Mo.  32,  40.    It  has  been 

481 ;  New  Orleans  &c.  E.  Co.  v.  La-  held  that  an  incorporated  company 

garde,  10  La.  An.  150 ;  Chapman  li.  which  owns  a  lot  in  the  vicinity  of  a 

Oshkosh  &c.  E.  Co.,  33  Wis.  629.  public  improvement  is  not  liable  to 

'  St.  Louis  &c.  E.  Co.  V.  Eichard-  be  assessed  for  benefits,   if,  by  the 

son,  45  Mo.  466;  Wyandotte  &c.  E.  terms  of  the  grant  by  which  the  lot 

Co.  V.  Waldo,  70  Mo.  629 ;  Hornstein  is  held,  it  can  be  appropriated  only 

V.  Atlantic    E.   Co.,   61   Pa.  St.   87;  to  a  specific  purpose,  which  purpose 

Boot's  Case,  77  Pa.  St.  276;  Dickenson  cannot,  by  any  possibility,   be  ren- 

V.  Fitchburg,  13  Gray  (Mass.),  546;  dered  more  advantageous  by  the  im- 

Carpenter  v.  Landaff,  42  N.  H.  218;  provement.     Owners    of    Ground  v. 

Ashevillei;.  Johnston,  71  N.  C.  398;  Albany,  15  Wend.  (N.  Y.)  374. 
Keithsburg  &c.  E.  Co.  v.  Henr}',  79  '  See,  as  embodying  this  doctrine, 

HI.  290;  Oarliij.  Stillwater  &C.E.  Co.,  Jackson    v.     Hathaway,    15   Johns. 

16  Minn.  260;  Vicksburg  &c.  E.  Co.  v.  (N.  Y.)  447 ;  s.  c.  8  Am.  Dec.  263;  Ee 

Calderwood,  15  La.  An.  481;  Combs  John  &  Cherry   Streets,   19  Wend. 
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§  562S.  Acquire  Perpetual  Interest   In  City  Streets.  —  It 

has  been  held  in  an  opinion  elsewhere  criticised/  that  a  rail- 
road corporation,  although  created  for  a  limited  period,  may 
take  from  a  city  in  which  the  title  to  its  streets  is  vested,  by 
a  grant  of  a  franchise  to  maintain  a  street  railroad,  an  interest 
in  perpetuity  which  is  irrevocable.^ 

(N.  Y.)  659,  675;  Hooker  -e.  Utica  tion  to  the  case  of  a  voluntary  con- 

Turnp.  Co.,  12  Wend.  (N.  Y.)  371;  veyance  by  deed  to  such  a  corporation. 
Mahon  v.  New  York  Cent.  E.  Co.,  24  '  Ante,  §  5415,  note. 

N.  Y.  658 ;  Trustees  v.  Auburn  &c.  E.  "  People  v.  O'Brien,  111  N.  Y.  1 ; 

Co.,  3  Hill   (N.  Y.),  567.    Compare  8.  c.  7  Am.  St.  Eep.  684;  18  N.  E. 

Heath  v.  Barmoi:e,  50  N.  Y.  302,  306,  Eep.  692;  2  L.  R.  A.  255;  19  N.  Y. 

•where  these  cases  are  explained  and  St.  Eep.  173. 
distinguished  as  having  no  applica- 
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TITLE   TWELVE. 

CORPORATE     POWERS     AND     THE     DOCTRINE     OF 
ULTRA   VIRES. 


CHAPTER    CXXIIL 

CORPORATE  POWERS  IN  GENERAL. 


Section 

6638.  No  powers   except    those    ex- 

pressly granted  or  necessarily 
implied. 

6639.  Can  do  no  acts  not  authorized  by 

charter  or  governing  statute. 

6640.  Subject  to  the  same  inferences 

and  intendments  as  natural 
persons. 
5641.  Implied  power    to    carry  into 
effect  purposes  of  creation. 

6642.  Implied  power  to  do  whatever 

necessary    to    effectuate  ex- 
press powers. 

6643.  Instances   of   powers    implied 

under  this  rule. 

6644.  Presumption  that  corporate  acts 

are  within  corporate  powers. 


Section 

5646.  The  limit  of  the  power  of  corpo- 
rations to  make  contracts. 

5646.  Powers      of      corporation     as 

founded  upon  or  affected  by 
custom. 

5647.  Corporations  held  to  a  reasona- 

ble exercise  of  their  powers. 

5648.  Validity  of  contracts  as  depend- 

ing upon  consent  of   stock- 
holders. 

5649.  Power  of  corporations  to  deal 

with  their  own  stockholders. 

5650.  And  with  their  own  directors. 

5651.  Powers    of    de   facto   corpora- 

tions. 

5652.  Status  of  contracts  of  unconsti- 

tutional corporations. 


§  5638.  ITo  Powers  except  Those  Expressly  Granted  or 
Necessarily  Implied.  —  Judicial  decisions  abound  in  general 
statements  of  doctrine  to  the  effect  that  corporations  possess 
only  such  powers  as  are  expressly  granted,  or  such  as  are  neces- 
sary  to  carry  into  effect  the  powers  expressly  granted;  '■  and  some 


'  Perrine  v.  Chesapeake  &c.  Canal  ing  s.  c.  1  McLean  (U.  S.),  41 ;  Humr 
Co.,  9  How.  (U.  S.)  172;  Beaty  v.  phreeville  v.  Sterling,  1  West.  L. 
£nowler,  4  Pet.  (U.  S.)  152;  affirm-     Monthl.  126;  Lazearv.  National  Union 
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add  the  proposition  that  these  powers  can  only  be  exercised  for 
the  purposes  contemplated  by  their  charters.  "A  corporation," 
said  a  great  jurist  in  a  great  case,  "  being  the  mere  creature  of 
law,  possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly,  or  as  incidental  to 
its  very  existence."^  It  has  been  thought  necessary  to  define 
a  portion  of  this  definition;  and,  accordingly,  it  has  been  said 


Bank,  52  Md.  78;  s.  c.  36  Am.  Rep. 
355, 358 ;  Janesville  &c.  Co.  v.  Stough- 
ton,  1  Pinney  (Wis.),  667;  Attorney- 
General  ^.Oakland  Co.  Bank,Walker's 
Ch.  (Mich.)  90;  Dartmouth  College 
V.  "Woodward,  4  Wheat.  (TJ.  S.)  518, 
636;  EuBsell  v.  Topping,  5  McLean 
(U.  S.),  194;  Farnum  v.  Blackstone 
Canal  Co.,  1  Sumn.  (XT.  S.)  46;  Bank 
of  Augusta  V.  Earle,  13  Pet.  (U.  S.) 
519;  Eunyan  v.  Coster,  14  Pet.  (U.  S.) 
122 ;  Tombigbee  B.  Co.  v.  Kneeland, 
4  How.  (U.  S.)  16;  City  Bank  v. 
Beach,  1  Blatchf.  (TJ.  S.)  425;  Hunt- 
ington V.  Savings  Bank,  96  U.  S.  388 ; 
New  Orleans  &c.  Steamship  Co.  v. 
Ocean  Dry  Dock  Co.,  28  La.  An. 
173;  s.  c.  26  Am.  Eep.  90;  Stockton 
V.  Central  R.  Co.,  50  N.  J.  Eq.  52 ;  s.  c. 
24  Atl.  Rep.  964 ;  17  L.  R.  A.  97 ;  12 
Rail.  &  Corp.  L.  J.  194;  51  Am.  & 
Eng.  Rail.  Oas.  1 ;  Head  v.  Providence 
Ins.  Co.,  2  Cranch  (U.  S.),  127;  Betts 
V.  Menard,  Breese  (111.),  395;  State 
V.  Stebbins,  1  Stew.  (Ala.)  299; 
Beatty  v.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  109 ;  People  v.  TJtica  Ins.  Co., 
15  Johns.  (N.  Y.)  358 ;  s.  c.  8  Am.  Dec. 
243;  Fuller  v.  Academic  School,  6 
Conn.  532 ;  Goszler  v.  Georgetown,  6 
Wheat.  (U.  S.)  593,  597;  State  v. 
Mobile,  5 Port.  (Ala.)  279;  s.  c.  30  Am. 
Dec.  564;  City  Council  of  Montgom- 
ery V.  Plank  Road  Co.,  31  Ala.  76; 
Smith  V.  Morse,  2  Cal.  524;  Smith  v. 
Euueka  Flour  Mills,  6  Cal.  1 ;  Winter 
V.  Muscogee  R.  Co.,  11  Ga.  438;  Kin- 
zie  V.  Chicago,  3  111.  187;  s.  c.  33  Am. 
Dec.  443;  Jacksonville  v.  McConnel, 
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12  111.  138;  Petersburg  v.  Metzker,  21 
111.  205 ;  Louisiana  State  Bank  v.  New 
Orleans  Nav.  Co.,  3  La.  An.  294; 
Baltimore  v.  Baltimore  &c.  E.  Co.,  21 
Md.  50 ;  Whitman  Gold  &c.  Mining 
Co.  V.  Baker,  3  Nev.  386 ;  Downing  v. 
Mt.  Washington  &c.  Co.,  40  N.  H. 
230;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio 
St.  59;  White's  Bank  v.  Toledo  Fire 
&c.  Ins.  Co.,  12  Ohio  St.  601 ;  Mc- 
Masters  v.  Reed,  1  Grant  Cas.  (Pa.) 
36;  Weckler  v.  First  Nat.  Bank,  42 
Md.  581;  s.  c.  20  Am.  Rep.  95;  Mat- 
thews V.  Skinker,  62  Mo.  329;  a.  c. 
21  Am.  Rep.  425;  National  Trust  Co. 
V.  Miller,  33  N.  J.  Eq.  155 ;  Greene- 
ville  R.  Co.  V.  Johnson,  8  Baxt. 
(Tenn.)  332;  Vandall  v.  South  San 
Francisco  Dock  Co.,  40  Cal.  83 ;  Storm- 
feltz  V.  Manor  Turnp.  Co.,  13  Pa.  St. 
555;  First  M.  E.  Church  v.  Atlanta, 
76  Ga.  181 ;  Oregon  Rail.  &  Nav.  Co. 
V.  Oregonian  R.  Co.,  130  TJ.  S.  1 ;  s.  c. 
5  Rail.  &  Corp.  L.  J.  364;  Beers  v. 
Dalles  City,  16  Or.  334;  s.  c.  18  Pac. 
Rep.  835;  State  v.  Atchison  &c.  R. 
Co.,  24  Neb.  143;  s.  c.  8  Am.  St.  Rep. 
164;  38  N.  W.  Rep.  43;  Chewacla 
Lime  Works  v.  Dismukes,  87  Ala. 
344 ;  8.  c.  6  South.  Rep.  122.  There  is  a 
collection  of  American  decisions  on 
the  doctrine  that  the  powers  of  cor- 
porations are  restrained  to  those  con- 
ferred by  statute,  in  5  L.  E.  A.  100, 
note. 

'  Marshall,  C.  J.,  in  Dartmouth 
College  V.  Woodward,  4  Wheat.  (TJ.  S.) 
518,  636. 
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that  "  an  incidental  power  is  one  that  is  directly^  and  immedi- 
ately appropriate  to  the  execution  of  the  specific  power 
granted,  and  not  one  that  has  a  slight  or  remote  relation 
to  it."* 

§  5639.  Can  do  No  Acts  not  Authorized  by  Charter  or  Gov- 
erniniT  Statute.  —  "A  corporation  can  make  no  contracts,  and 
do  no  acts,  either  within  or  without  the  State  which  created 
it,  except  such  as  are  authorized  by  its  charter " ;  ^  and,  in 
strictness,  those  acts  must,  moreover,  be  done  through  the 
instrumentality  of  officers  or  agents  in  such  a  manner  as  the 
charter  or  governing  statute  authorizes.'  Assuming,  then, 
that  the  charter  or  governing  statute  of  a  particular  corporation 
is,  under  the  constitution  of  the  United  States  and  that  of  the 
particular  State,  within  the  powers  of  the  legislature,  it  con- 
stitutes the  index  to  the  objects  for  which  the  corporation  was 
created  and  to  the  powers  with  which  it  has  been  endowed.* 
An  exception  to  this  principle  is  that  corporations  become 
answerable,  under  many  circumstances,  for  the  ultra  vires, 
Jraudulent,  or  tortious  acts  of  their  officers  and  agents,  though 
such  acts  are  not  authorized  by  their  charters;  and,  as  we  shall 
see  hereafter,  the  rule  is  loaded  down  with  other  exceptions 
and  qualifications.* 

§  5640.  Subject  to  the  Same  Inferences  and  Intendments 
as  Natural  Persons. —  There  is  a  principle,  chiefly  applied  in 
determining  the  Tnanner  in  which  corporations  have  exercised 
their  powers,  which  is  that  a  corporation,  when  acting  within 
the  general  scope  and  purview  of  its  granted  powers,  is  subject 
to  the  intendments  and  implications  in  respect  of  the  mode  of 
their  exercise  as  would  arise  from  similar  acts  or  conduct  of 


'  Hood  V.  New  York  &c.  E.  Co.,  Talmadge   v.  North  American  Coal 

22  Conn.  1,  16,  and  502.  &c.  Co.,  3  Head  (Tenn.),  337. 

^  Bank  of  Augusta  v.  Earle,  13  Pet.  °  Talmadge  v.  North  American  Coal 

(U.  S.)  519;    Tombigbee  E.  Co.  v.  &c.  Co.,  3  Head  (Tenn.),  337;  ante, 

Kneeland,  4  How.  (U.  S.)  16;  Eun-  §  5017. 

yan  v.  Coster,  14  Pet.  (U.  S.)  122;  *  Aurora  City  ?;.  "West,  9  Ind.  74. 

"  Post,  5§  6275,  6279,  6298,  6321. 
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natural  persons}  Corporations  stand  under  the  same  restraints 
as  individuals,  except  where  otherwise  provided  in  their  char- 
ters, in  the  use  of  their  property,  the  exercise  of  their  powers, 
and  the  transaction  of  their  business,  to  the  end  of  avoiding 
injury  to  others;  and  to  this  end  they  are  subject  to  the  same 
control  under  the  police  powers  of  the  State,  whether  exercised 
dirtctly  through  its  legislature,  or  by  delegation  through  the 
legislature  of  a  municipal  corporation.* 

§  5641.  Implied  Power  to  Carry  into  Effect  Purposes  of 
Creation.  —  It  is  a  general  principle  of  law  that  every  corpora- 
tion has,  by  necessary  implication,  the  power  to  do  whatever  is 
necessary  to  carry  into  efiFect  the  purposes  of  its  creation,  un- 
less the  doing  of  the  particular  thing  is  prohibited  by  law  or 
by  its  charter.'  This  doctrine,  like  the  preceding,*  is  couched 
in  various  forms  of  expression,  and  is  announced  with  various 
qualifications,  appropriate  to  the  facts  of  particular  cases. 
One  form  of  expression  is,  that  whatever  may  fairly  be  re- 
garded as  incidental  to,  and  consequential  upon,  those  things 
which  are  authorized  by  the  charter  of  a  corporation,  will  not 
be  held,  by  judicial  construction,  to  be  ultra  vires,  unless  ex- 
pressly prohibited.*  The  doctrine  is  not  that  an  express  power 
conferred  upon  a  corporation  to  accomplish  certain  objects  car- 
ries with  it,  by  implication,  all  the  power  which  might  possibly, 
under  given  circumstances,  be  called  into  exercise  to  effec- 
tuate those  objects.     The  meaning  rather  is,  that  it  carries 


•  Ante,  §  5045;  Bates  «.  Bank,  2  Ala.  Co.  v.  Eichmond,  26  Gratt.  (Va.)  83, 

451 ;  Tennessee  Eiver  Transp.  Co.  v.  95. 

Kavanaugh,  93  Ala.  324 ;  ».  c.  9  South.  »  Philadelphia  &c.  R.  Co.  v.  Lewis, 

Eep.  395.  33  Pa.  St.  33;  g.  c.  75  Am.  Dec.  574; 

'  Richmond  &c.  R.  Co.  v.  Rich-  Dana  v.  Bank   of   United  States,   5 

mond,  26  Gratt.  (Va.)  83,  95.     See  Watts  &  S.  (Pa.)  223;  McMasters  b. 

also  Farmers'  &c.   Bank  v.  Harrison,  Reed,  1  Grant  Cas.  (Pa.)  36;  Le  Cou- 

57  Mo.  503;  ante,  eh.  118.    Thus,  the  teulx  v.  Buffalo,  33  N.  Y.  333;  Leavitt 

right  to  lay  a  railway  through  a  city.  v.  Blatchford,  5  Barb.  (N.  Y.)  9. 
does  not,  by  implication,  prohibit  the  *  Ante,  §  5639. 

municipal  corporation  from  restrain-  '  EUerman  v.  Chicago  Junction  &c. 

ing  the  use  of  engines  thereon  pro-  E.  Co.,  49  N.  J.  Eq.  217;  s.  c.  23  Atl. 

pelled  by  steam.     Eichmond  &c.  E.  Eep.  287;  11  Rail.  &  Corp.  L.  J.  97; 
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with  it,  by  implication,  a  grant  of  the  right  to  use  all  such 
powers  as  a  natural  person  might  properly  and  lawfully  use  to 
accomplish  the  same  results  under  similar  circumstances. 
Such  a  grant  does  not,  for  instance,  carry  with  it  an  implied 
power  to  do  an  act  impairing  the  vested  rights  of  others.^  Thus, 
an  express  power  to  build  a  railroad  does  not  carry  with  it, 
by  implication,  the  power  to  take  the  lands  of  private  persons 
for  the  roadbed  except  upon  the  payment  of  just  compensation." 
So,  in  every  express  grant  of  power,  there  are  implied  limita- 
tions, founded  on  the  prohibitions  of  American  constitutions, 
and  in  some  cases  on  the  principles  of  the  common  law,  which 
exact  that  if  the  proper  exercise  of  the  powers  occasions  dam- 
age to  third  parties,  the  corporation  exercising  the  powers  for 
its  own  benefit  shall  pay  such  damage;*  though,  according  to 
theories  of  legislative  omnipotence  which  we  have  inherited 
from  the  mother  country,  but  which  are  utterly  inappropriate 
under  our  American  constitutions,  thejre  are  other  holdings  to 
the  effect  that  where  the  legislature  grants  the  power  to  do  an 
act,  and  damages  ensue,  the  person  injured  can  have  no  com- 
pensation, except  the  consolation  of  knowing  that  it  is  damnum 
absque  injuria.*  Subject  to  these  and  similar  limitations,  the 
general  rule  therefore  is,  that  if  the  means  employed  are  rea- 
sonably adapted  to  the  ends  for  which  the  corporation  was  cre- 
ated, they  come  within  its  implied  or  incidental  powers,  though 
they  may  not  be  specifically  designated  by  the  act  of  incor- 
poration.* 

§  5642.  Implied  Power  to  do  Whatever  Necessary  to  Eflfec- 
tuate  Express  Powers.  —  It  is  but  another  statement  of  the 
principle  of  the  preceding  section  to  say  that,  although  corpora- 
tions have  only  such  powers  as  are  granted  to  them  in  their 
charters  and  governing  statutes,  yet  where  an  express  power 
is  granted  to  do  a  particular  act,  this  carries  with  it,  by  impli- 

'  Morris  &c.  E.  Co.  v.  Newark,  10  '  Madison  &c.  Plank  Eoad  Co.  v. 

N.  J.  Eq.  352.  Watertown  &c.  Plank  Road  Co.,  5 

'  AnU,  §  5621.  Wis,  173 ;  Halsey  v.  Eapid  Transit  &c. 

»  Post,  §  6371.  K.  Co.,  47  N.  J.  Eq.  380;  «.  c.  20  Atl. 

'  Post,  §  6370.  Eep.  859 ;  46  Am.  &  Eng.  Rail.  Cas.  76. 

4341 


4r  Thomp.  Corp.  §  6642.]     powers  and  ultra  vires. 


cation,  the  right  to  do  any  act  which  may  be  found  reason- 
ally  necessary  to  give  effect  to  the  power  expressly  granted.* 
On  this  principle,  every  corporation,  private  or  municipal, 
without  regard  to  the  ends  for  which  it  is  created,  possesses,  in 
the  absence  of  language  expressly  restrictive,  certain  powers 
which  have  been  found  necessary  to  its  very  existence  and 
self-preservation,  among  which  are-  the  power  to  make  by-laws 
or  other  rules  for  its  internal  management;^  the  power  to 
make  and  use  a  common  seal  by  which  to  express  its  assent  to 
its  contracts;'  and  the  power  to  sue  and  be  sued  ■*  in  the  ordi- 
nary courts  of  justice,  for  the  vindication  of  its  rights  and 
for  the  vindication  of  the  rights  of  others  against  it.  These 
three  powers  are  often  referred  to  as  incident  to  every  cor- 
poration,' and  they  are  often  described  as  the  common-law 
powers  of  corporations.  Upon  this  subject  it  has  been  observed 
that  "the  common  law  gives  to  all  corporations  the  powers 
belonging  to  corporations  of  their  class,  unless  there  is  some- 


1  St.  Louis  0.  Russell,  9  Mo.  503, 
607 ;  Bridgeport  v.  Housatonic  &c.  B, 
Co.,  15  Oonn.  475,  502;  Hope  Mut. 
Life  Ins.  Co.  v.  Weed,  28  Conn.  51, 63; 
Blanchards  &c.  Turning  Co.  v.  War- 
ner, 1  Blatchf.  (U.  S.)  277;  Stratford 
V.  Sanford,  9  Conn.  275,  282;  New 
Haven  v.  Sargent,  38  Conn.  50 ;  s.c.9 
Am.  Eep.  360;  Union  Gold  Mining 
Co.  V.  Rocky  Mountain  Nat.  Bank,  2 
Colo.  248 ;  Chandler  v.  Northern  Cross 
&c.  E.  Co.,  18  m.  190;  New  England 
&c.  Co.  v.  Robinson,  25  Ind.  536; 
Protzman  v.  Indianapolis  &c.  R.  Co., 9 
Ind.  467;  s.  c.  68  Am.  Dec.  650;  New- 
hall  V.  Galena  &c.  E.  Co.,  14  111.  273 ; 
Belleville  &c.  R.  Co.  v.  Gregory,  15 
111.  20;  s.  c.  58  Am.  Dec.  589;  Illinois 
Central  R.  Co.  v.  Rucker,  14  111.  353 ; 
Bardstown  &c.  Co.  v.  Metcalfe,  4  Met. 
(Ky.)  199,  206 ;  s.  c.  81  Am.  Dec.  541 ; 
New  Orleans  &c.  R.  Co.  v.  Second 
Municipality,  1  La.  An.  128 ;  Knight 
V.  CarroUton  R.  Co.,  9  La.  An.  284; 
St.  Clair  County  &c.  Co.  v.  People,  82 
111.  174 ;  Plummer  v.  Penobscot  Lum- 
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ber  Asso.,  67  Me.  363;  Tide  Water 
Canal  Co.  p.  Archer,  9  Gill  &  J.  (Md.) 
479;  Weliensburg  &c.  R.  Co.  v. 
Young,  12  Md.  476;  Kitchen  v.  Cape 
Girardeau  &c.  E.  Co.,  59  Mo.  514; 
Leggett  v.  New  Jersey  Man.  Co.,  1 
N.  J.  Eq.  541;  s.  c.  23  Am.  Dec.  728; 
Attorney-General  «.  Stevens,  1  N.  J. 
Eq.  369,  370;  s.  c.  22  Am.  Dec.  526. 

'  Ante,  §  955. 

'  Ante,  §  5044. 

'  That  the  power  to  sue  and  be 
sued  is  necessarily  implied,  see  Grant 
County  V.  Lake  County,  17  Or.  453 ; 
8.  c.  21  Pac.  Rep.  447;  poH,  ch.  177. 

'  Leggett  V.  New  Jersey  Man.  &c. 
Co.,  1  N.  J.  Eq.  541 ;  «.  c.  23  Am.  Dec. 
728.  A  town  corporation  may,  there- 
fore, without  express  authority  in  its 
charter,  maintain  an  action  against 
another  town  corporation,  for  trans- 
porting paupers  within  its  limits,  in 
want  and  distress,  thus  making  them 
a  charge  upon  the  resources  of  the 
plaintiff  town.  Stratford  v.  Sanford, 
9  Conn.  275,  282. 
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thing  in  the  nature  of  the  corporation,  or  in  the  terms  of  its 
charter  or  act  of  incorporation,  inconsistent  with  the  exercise 
of  such  powers,  or  there  is  some  general  statute  restricting 
their  powers.  The  power  to  maA;e  contracts,  to  contract  obliga- 
tions as  natural  persons  may  do,  is  laid  down  in  all  the 
elementary  books,  as  one  of  the  ordinary  incidents  of  all  cor- 
porations not  specially  restricted."*  A  frequent  application 
of  this  doctrine  relates  to  the  mode  or  manner  in  which  a  cor- 
poration may  exercise  its  powers;  and  here  the  rule  is  that 
except  where  expressly  restricted  by  charter  or  statute,^  corpo- 
rations take,  by  implication,  the  right  to  use  all  reasonable 
modes  of  executing  their  express  powers  which  a  natural  per- 
son might  adopt  in  the  exercise  of  similar  powers.'  "  They 
must  have  a  choice  of  means,  and  are  not  to  be  confined  to 
any  one  mode  of  -operation."* 

§  6643.  Instances  of  Powers  Implied  under  This  Rule.  —  An 

express  power  granted  to  a  corporation  to  build  a  railroad  between 
two  points  and  to  erect  bridges,  generally  carries  with  it  the  power  to 
erect  a  bridge  over  a  navigable  stream,  unless  the  power  is  restrained 
by  some  other  part  of  the  act.*  -  -  -  -  A  railroad  company,  hav- 
ing the  power  to  act  as  the  common  carrier  of  goods,  has  the  implied 
power  to  become  the  depositary  of  goods  committed  to  it  for  carriage, 
after  the  transit  is  ended,  so  as  to  become  liable  for  any  damage  sus- 
tained by  such  goods  through  negligence."  ....  AH  corporations 
have  the  implied  power  to  employ  agents  to  perform  services  for  them, 
consistent  with  their  general  design.'  -  -  -  -  Power  conferred 
upon  a  railroad  company  to  establish  a  railway  along  a  public  street 
to  a  particular  point  and  to  run  a  locomotive  on  the  road,  carries  with 
it,  by  implication,  the  power  to  ma,k6  a  turn-out  from  the  main  track, 
to  communicate  with  a  depot  erected  near  its  terminus,  containing 

'  Smith  V.  Nashua  &c.  Eailroad,  °  Attorney-General  v.  Stevens,  1 

27  N.  H.  86, 94;  «.  c.  59  Am.  Dec.  364,  N.  J.  Eq.  369,  382,  384;  «.  c.  22  Am. 

opinion  of  the  cotirt  by  Bell,  J.  Dec.  526. 

'  Ante,  §  6017.  °  Smith  v.  Nashua  &c.  Railroad, 

•  New  England  Fire  &c.  Ins.  Oo.  27  N.  H.  86,  94;  «.  c.  59  Am.  Dec. 
V.  Eohinson,  25  Ind.  536 ;  ante,  §§  5045,  364. 

5174.  '  Kitchen  v.  Cape  Girardeau  &c. 

*  Bridgeport  v.  Housatonic  E.  Co.,     E.  Co.,  59  Mo.  514;  ante,  4  4873. 


15  Conn.  475,  502,  per  Church,  J. 
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the  machinery  necessary  for  reversing  the  engine,  etc.*  -  -  -  -  A 
grant  of  power  to  maintain  a  turnpike  for  twenty-five  years,  with  the 
proviso  that,  at  the  expiration  of  that  time,  it  may  be  appropriated 
by  the  State  upon  payment  of  compensation,  carries  with  it  the 
right  to  maintain  it  after  the  expiration  of  that  time,  if  the  State 
does  not  appropriate  it.'  -  -  -  -  A  grant  of  power  to  a  railroad 
company  to  borrow  money  on  its  credit,  necessary  to  complete  its 
road,  implies  a  power  to  mortgage  its  property  and  franchises  to 
secure  the  bonds  issued  therefor.'  -  -  -  -  A  power  conferred 
upon  a  railroad  company  to  huild  lateral  roads  carries  with  it,  by 
implication,  the  same  authority  for  obtaining  its  right  of  way  which 
is  conferred  upon  the  company  in  respect  of  its  main  line.*  -  -  -  - 
Railroad  companies  have,  under  their  charters,  an  implied  power  to 
make  such  side-tracks  and  continuations  at  the  termini  of  their  roads 
as  may  be  reasonably  necessary  for  the  transaction  of  their  business 
and  the  accommodation  of  the  public;  and  they  have  implied  power 
to  take  private  property  ioi  such  uses.'  -  -  -  -  In  general,. pri- 
vate corporations,  unless  prohibited,  have  the  power  to  borrow  money 
to  carry  out  the  purposes  of  their  creation."  ...  -  For  the 
same  purpose,  they  have  an  implied  power  to  make  reasonable  by- 
laws, rules,  and  regulations,  e.  g.,  by-laws  regulating  the  transfers  of 
their  shares.''  -  -  -  -  Where  the  performance  of  a  public  duty 
is  imposed  upon  a  corporation,  this  carries  with  it,  by  implication, 
the  power  of  doing  all  acts  necessary  to  effectuate  the  object  intended. 
Thus,  a  town  corporation,  charged  with  maintaining  a  public  high- 
way, has  the  implied  power  to  remove  material  from  place  to  place 
upon  such  highway;  and  although  the  fee  is  in  an  adjoining  land- 
owner, it  is  presumed  that  he  received  full  compensation  in  the  origi- 
nal   condemnation;'  and   the   same  principle  would  undoubtedly 

'  New  Orleans  &c.  R.  Co.  v.  Second  "  Union  Gold  Mining  Oo.  v.  Eocky 

Municipality,    1    La.    An.    128;    re-  Mountain  Nat.  Bank,  2  Colo.   248; 

affirmed  in  Knight  v.  Carrollton  R,  post,  §  5697. 

Co.,  9  La.  An.  284.  '  Chandler  v.  Northern   Cross   R. 

»  St.    Clair    County    &c.    Oo.   v.  Co.,  18  111.  190;  ante,  §§  1031,  2321, 

People,  82  111.  174.  2365. 

'  Bardstown  &c,  Co.  v.  Metcalfe,  4  '  New  Haven  v.  Sargent,  38  Conn. 

Met.  (Ky.)  199, 206 ;  g.  c.  81  Am.  Dec.  50 ;  «.  c.  9  Am.  Rep.  360.    The  court 

541 ;  post,  i  6131.  seemingly  misapplied   the  principle 

*  Newhall  ti.  Galena  &c.  R.  Co.,  14  by  enjoining  the  city  from  removing, 

111.  273.  to  another  street,  earth  which  it  was 

'  Protzman  v.  Indianapolis  &c.  R.  necessary  to  excavate  for  the  purpose 

Co.,  9  Ind.  467 ;  s.  c.  68  Am.  Dec.  650.  of  grading  the  particular  street. 
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apply  in  respect  of  the  power  of  a  railroad  company  to  remove  earth 
to  diflPerent  places  within  the  limits  of  its  right  of  way,  although  the 
fee  might  he  in  adjacent  land-owners.  -  -  -  -  Without  express 
authority  in  its  charter,  an  insurance  company  may  establish  a 
guaranty  fund,  under  a  scheme  by  which  it  adds  the  credit  of  others 
to  its  own  for  the  better  security  of  its  policy-holders;'  and  the 
notes  of  others  given  in  settlement  of  subscriptions  to  such  a  fund 
are  not  without  consideration.'' 

§  5644.  Presumption  that  Corporate  Acts  are  within  Cor- 
porate Powers.  —  It  is  often  stated  in  judicial  opinions  that 
the  acts  of  corporations  are  presumed  to  be  within  their  powers 
until  the  contrary  is  shown.'  This  principle  will  have  to  be 
applied  with  great  care  to  avoid  its  perversion.  It  is  obvious 
that  it  cannot  ordinarily  be  applied  in  favor  of  acts  which 
would  be  tmlawful  in  the  case  of  individuals,  or  in  the  case 
of  corporations  generally,  or  even  in  the  case  of  corporations 
of  a  particular  class.  Like  most  other  presumptions  of  law, 
it  is  the  deduction  of  a  conclusion  of  law  from  certain  facts, 
until  the  contrary  conclusion  is  established  by  the  showing  of 
other  facts.  It  can  hence  have  no  application  where  the  facts 
primarily  exhibited  have  the  effect  of  repelling  the  conclusion. 
To  illustrate  this,  if  a  railroad  company  gives  its  promissory 
note  to  A.  B.,  and  this  is  all  that  is  judicially  seen  or  known, 
it  is  presumed  that  the  note  was  intra  vires.  But  if  the  same 
company  makes  a  contract  with  A.  B.  to  pay  him  $1,000,  in 
case  he  will  burn  a  bridge  of  a  rival  railroad  company,  this, 
upon  its  face,  would  not  be  intra  vires,  and  no  presumption 
could  be  indulged  in  favor  of  its  being  so. 

§  5645.  Limits  of  the  Power  of  Corporations  to  Make 
Contracts.  —  In  respect  of  the  power  of  corporations  to  make 
contracts,  two  propositions  may  be  stated: — 1.  That  they  have, 
by  mere  implication  of  law  and  without  any  affirmative  ex- 
pression to  that  effect  in  their  charters  or  governing  statutes, 
and  of  course  in  the  absence  of  express  prohibitions,  the  same 

1  Hope  Mut.  Life  Co.  v.  Weed,  28  Conn.  51,  63.  '  Ibid.  66. 

'  See  Dana  i;.  Bank  of  St.  Paul,  4  Minn.  385. 
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power  to  make  and  take  contracts,  within  the  scope  of  the 
purposes  of  their  creation,  which  natural  persons  have;^  2. 
That  this  power,  on  the  other  hand,  is  restricted  to  the  pur- 
poses for  which  the  corporation  has  been  created,  and  cannot 
be  lawfully  exercised  by  it  for  other  purposes.* 

§  5646.  Powers  of  Corporations  as  Founded  upon  or 
Aflfected  by  Custom. — The  old  English  books  are  full  of 
cases  which  were  determined  upon  evidence  of  the  customs  of 
particular  corporations.  These  customs  had  the  force  of  law, 
and,  upon  proof  of  their  existence,  were  administered  in  the 
courts  as  such,  when  lawful  and  reasonable.  A  great  many 
cases  could  be  cited  upon  the  question  whether  particular 
customs  were  good;  that  is,  whether  they  were  lawful  and 
reasonable.  The  grounds  upon  which  these  cases  proceeded 
were  analogous  to  those  upon  which  the  cases  proceeded 
which  concerned  the   lawfulness  and  reasonableness  of  the 


*  Oicotte  V.  Catholic  &c.  Church 
of  St.  Aane,  60  Mich.  552;  s.  c.  27 
N.  W.  Eep.  682;  Portland  Lumber- 
ing &c.  Co.  V.  East  Portland,  18  Or. 
21;  s.  c.  22  Pao.  Eep.  536;  6  L.  R.  A. 
290;  Barry  v.  Merchants'  Exchange 
Co.,  1  Sandf.  Ch.  (N.  Y.)  280;  Rey- 
nolds V.  Commissioner  &c.,  5  Ohio, 
204 ;  Smith  v.  Eureka  Flour  Mills,  6 
Cal.  1;  Hand  v.  Clearfield  Consol. 
Coal  Cq^,  143  Pa.  St.  408;  8.  c.  48  Leg. 
Int.  (Pa.).  442;  29  "Week.  Not.  Cas. 
(Pa.)  9;  22  Atl.  Rep.  709;  Liebke  u. 
Knapp,  79  Mo.  22,  24;  s.  c.  49  Am. 
Eep.  212;  Baile  v.  St.  Joseph  Fire 
&c.  Ins.  Co.,  73  Mo.  371, 

'  Montgomery  v.  Montgomery  &c. 
Plank  Road  Co.,  31  Ala.  76;  Morris 
V.  Hall,  41  Ala.  510;  Smith  v.  Ala- 
bama Life  Ins.  Co.,  4  Ala.  558 ;  Union 
Water  Co.  v.  Murphy's  Flat  Plum- 
ing Co.,  22  Cal.  620;  New  York  Fire- 
men Ins.  Co.  V.  Ely,  5  Conn.  560,  668 ; 
8.  c.  13  Am.  Dec.  100 ;  Naugatuck  R. 
Co.  t).  Waterbury  Button  Co.,  24 
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Conn.  468,  482;  Hood  v.  New  York 
&c.  R.  Co.,  22  Conn.  1,17 ;  s.  c.  23  Conn. 
609,  622;  Converse  v.  Norwich  &c. 
Trans.  Co.,  33  Conn.  179;  Fuller  v. 
Naugatuck  R.  Co.,  21  Conn.  557,  570; 
Shields  v.  Ohio,  95  U.  S.  319;  People 
V.  Boston  &c.  R.  Co.,  70  N.  Y.  569; 
United  States  v.  Louisville  &c.  Canal 
Co.,  1  Flipp.  (U.  S.)  260.  It  has  been 
said:  "Every  corporation,  as  such, 
has  the  capacity  to  take  and  grant 
property,  and  to  contract  obligations 
in  the  same  manner  as  an  individual. 
....  And  every  such  corporation 
has  power  to  make  all  contracts  which 
are  necessary  and  usual  in  the  course 
of  the  business  it  transacts,  as  means 
to  enable  it  to  effect  such  object,  un- 
less expressly  prohibited  by  law,  or 
the  provisions  of  its  charter."  Barry 
V.  Merchants'  Exchange  Co.,  1  Sandf. 
Oh.  (N.Y.)280.  See  Bank  of  Colum- 
bia V.  Patterson,  7  Cranch  (U.  S.), 
299;  Detweiler  v.  Breokenkamp,  83 
Mo.  45. 
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by-laws  of  corporations.*  It  may  be  collected  from  modern 
holdings  that  directory  provisions  of  charters,  or  those  provi- 
sions which  prescribe  the  formalities  of  exercising  the  powers 
of  the  corporation,  may  be  varied  by  custom,  and  that  a  cus- 
tomary, though  not  a  statutory,  exercise  of  their  powers,  will 
be  deemed  good,  for  the  purpose  of  upholding  the  rights  of 
third  parties  who  have  dealt  with  them  in  good  faith.^  For 
instance,  although,  as  a  general  rule,  the  directors  of  a  cor- 
poration can  exercise  their  powers  only  when  sitting  as  a 
board' — yet  if  they  adopt  the  practice  of  giving  separate 
assent  to  the  execution  of  contracts  in  their  name  by  their 
agents,  it  will  be  of  the  same  force  as  if  done  by  vote  at 
a  regular  meeting  of  the  board.*  It  is  needless  to  say  that 
the  custom  or  practice  of  a  corporation  cannot  be  set  up  in 
its  favor  to  vary  the  terms  of  an  express  contract  into  which 
it  has  entered.* 

§  5647.  Corporations  Held  to  a  Reasonable  Exercise  of 
their  Powers.  —  The  power  of  the  judicial  courts  to  nullify 
the  operation  of  the  by-laws,  rules,  and  regulations  of  corpora- 

'  Thus,    according  to   an   old  re-  Conn.  260 ;  Bulkley  v.  Derby  Fishing 

port,  —  "  All  constables  are  to  be  Co.,  2  Conn.  252 ;  s.  c.7  Am.  Dec.  271. 
elected  at  the  Leet  by  the  common  •  Ante,  §  3905. 

law,  if  there  be  any  Leet ;  if   none  *  Bank  of  Middlebury  v.  Rutland 

then  at  the  Turn,  which  is  the  gen-  &c.  K.  Co.,  30  Vt.  159. 
eral  Leet  of  the  county.    A  corpora-  '  Thus,  the  practice  of  an  insur- 

tion  may  have  power  to  elect,  but  ance  company  to  surrender  the  notes 

that  must  be  by  special  custom  and  of  its  members,  and  cancel  their  poli- 

80  laid ;  for  the  corporation  as  such  cies  on  the  happening  and  payment 

hath  no  such  power."     Eex  v.  Barn-  of  losses,  cannot  be  shown  to  contra- 

ard.  Comb.   416.      In  another  case,  diet  or  vary  the  terms  of  the  policy 

"Treby  moved  for  a  mandamus  to  or  note.    New  Hampshire  &c.   Ins. 

swear  in  the  clerk  of  the  parish  of  St.  Co.  v.  Band,  24  N.  H.  428.     So,  in  an 

Dunstan,  who  was  elected  according  action  by  a  local  agent  of  a  life  insur- 

to  the  custom,  and  it  was  accorded  to  ance  company  against  the  company, 

him."    Anon.,  Comb.  105.  to  recover  the    commuted  value  of 

'  Thus,    corporations,    authorized  commissions  on  the  renewal  of  poli- 

by  their  charter  to  contract  in  a  pre-  cies,  the  plaintiH  will  not  be  allowed 

scribed  mode,  may,  nevertheless,  by  to  show  a  local  usage  amongst  other 

practice,  render  themselves  liable  on  companies  to  vary  the  terms  of  an 

instruments  executed  in  a  different  express  contract,  fixing  the  commis- 

tnode,    Witte  v.  Derby  Fishing  Co.,  2  sions  to  be  paid  him.    Partridge  v, 
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tions,  including  the  ordinances  of  municipal  corporations,  when 
unreasonable,^  is  founded  upon  the  principle  "  that  corporations 
have  none  of  the  elements  of  sovereignty,  that  they  cannot  go 
beyond  the  powers  granted  them,  and  that  they  must  exercise 
such  granted  powers  in  a  reasonable  manner";  and  upon  the 
further  principle  that  "  the  court  must  judge  in  each  case 
whether  the  exercise  of  the  power  be  reasonable."  * 

§  5648.  Validity  of  Contracts  as  Depending  upon  Consent 
of  Stockholders. —  It  has  been  held  that  where  there  is  a 
public  statute  requiring  the  consent  of  the  holders  of  a  given 
proportion  of  the  stock  of  a  corporation  to  the  making  of  a 
contract,'  unless  this  consent  is  given,  an  assumed  con- 
veyance by  the  corporation  passes  no  title.  The  giving  of 
such  consent  cannot  be  presumed  from  the  mere  fact  of  the 
making  of  the  conveyance,  whether  it  is  made  under  the 
corporate  seal  or  not.*  This  conclusion  is  opposed  to  analo- 
gous decisions  which  hold  that  where  a  corporation  makes  a 
conveyance  in  due  form  by  its  proper  executive  ofl&cers,  under 
its  corporate  seal,  an  antecedent  resolution  or  vote  of  the 
board  of  directors  authorizing  it  will  be  presumed. 

§  5649.  Power  of  Corporations  to  Deal  witli  their  Own 
Stockholders.  —  As  we  have  already  seen,*  the  stockholders 
of  a  corporation  are  distinct  persons  in  law  from  the  corpora- 
tion itself,  and  may  make  contracts  with  it  the  same  as 
strangers  may;  *  though  their  position  as  stockholders  may. 


Life  Ins.  Co.,  1  Dill.  (TJ.  S.)  139.   But  '  St.  Louis  v.  Weber,  44  Mo.  547, 

if  an  insui'aiice  company  issues  poll-  550. 

cies  which,  by  their  terms,  become         '  Gal.  Laws  1880,  p.  131,  relating  to 

binding  only  upon  payment  of  the  mining  corporations, 
premium,  a  custom  of  the  company  *  McShane  v.  Carter,  80  Cal.  310; 

to  allow  its  agents  to  give  credit  for  «.  c.  22  Pac.  Rep.  178,  Thornton,  J., 

the  premium  will  amount  to  a  waiver  dissenting, 
of  the  condition   by  the    company,  '  Ante,  §  1076. 

when  acted  upon  by  the  policy-holder.  '  International  Wrecking  &c.  Co. 

Tenant  v.  Travellers'   Ins.    Co.,  31  ».  McMorran,  73  Mich.  467;  ».  c.  41 

Fed.  Rep.  322.  N.  W.  Rep.  510. 
*  AnU,  §  1021,  et  seq. 
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under  given  circumstances,  subject  the  transaction  to  the 
scrutiny  of  a  court  of  equity.  Where  there  is  a  statute  pro- 
hibiting contracts  of  a  given  kind  between  a  corporation  and 
its  stockholders, — as,  for  instance,  a  loan  of  money  by  the 
corporation  to  its  stockholders,'  it  is,  of  course,  not  com- 
petent for  the  trustees  to  ratify  the  contract,  because  they 
could  not  have  made  it  in  the  first  instance.* 

§  5650.  And  with  their  Own  Directors.  —  Corporations 
may,  in  like  manner,  deal  with  their  individual  directors,  pro- 
vided they  do  so  openly  in  good  faith  and  at  arm's  length,' 
though  such  dealings  will  be  scrutinized  more  closely  by 
courts  of  equity  than  will  dealings  between  corporations  and 
their  stockholders.  For  instance,  a  loan  of  money  to  a  cor- 
poration by  one  of  its  directors,  openly  and  in  good  faith,  and 
his  subsequent  purchase  of  its  property  at  a  fair  public  sale, 
under  a  deed  of  trust  executed  to  secure  the  payment  of  the 
money  so  loaned,  are  valid  transactions.*  It  is  scarcely 
necessary  to  suggest  that  if  a  director  borrows  money  from 
his  corporation,  he  cannot,  when  sued  for  it,  set  up  that  the 
corporation  had  no  power  to  make  the  loan,  or  that  it  was 
prohibited  by  its  charter,  as  a  reason  for  being  allowed  to  keep 
the  money.*  So,  where  the  officers  of  a  corporation  act  for 
another  party,  and  not  for  the  corporation,  in  effecting  a  sale 
of  property  to  it,  they  may  lawfully  contract  with  the  vendor, 
their  principal,  for  a  commission  upon  the  sale,  as  compensa- 
tion for  their  services  rendered  to  him.*  A  limitation  of  this 
principle  is  that  directors  cannot  bind  the  corporation  where 
they  are  on  both  sides  of  the  same  contract.  Thus,  where  a  con- 
tract is  made  with  a  director,  and  his  vote,  as  a  member  of  the 
board,  is  necessary  to  the  passage  of  the  resolution  authorizing 
it,  it  is  voidable  at  the  election  of  the  corporation.^    When, 

»  Laws  N.  Y.  1848,  ch.  40,  ^  14.  "  Lester  v.  Howard  Bank,  33  Md. 

'  Nellis  V.  Nellis,  41  N.  Y.  St.  Rep,  558 ;  «.  c.  3  Am.  Rep.  211. 
599;  ».  c.  16  N.  Y.  Supp,  545.  '  Jameson  v.  Cold  well,  23  Or.  144; 

'  Ante,  §  4059.  «.  c.  31  Pac.  Rep.  279. 

«  Twin-Lick  OU  Co.  v.  Marbury,  91  '  AnU,  §  4082. 

U.S.  587.  ^„^^ 
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therefore,  out  of  seven  directors,  only  four  were  present,  and 
two  of  them  were  interested  in  a  resolution  to  the  effect  that 
all  notes  held  by  these  two  directors  against  the  corporation 
should  be  renewed  with  interest  at  the  rate  of  two  per  cent 
per  month,  —  it  was  held  that  the  resolution  was  void} 

§  6651.  Powers  of  de  Facto  Corporations.  —  If  a  corpora- 
tion exists  de  facto,  within  the  meaning  of  principles  already 
considered,^  then  the  law  will  ascribe  to  it  all  the  powers  which 
it  would  have  possessed  if  it  had  been  regularly  organized;  and 
this  will  include  all  those  powers  which  are  ascribed,  by  im- 
plication of  law,  to  corporations  generally;  such  as  the  power 
to  make  and  take  contracts,  acquire  and  transmit  property, 
sue  and  be  sued,  etc.  For  instance,  a  conveyance  by  or  to  a 
corporation  defectively  organized  but  existing  and  exercising 
its  franchises  without  interference  by  the  State,  will  pass  a 
good  title,  at  least  as  against  every  one  save  the  State.*  So, 
it  is  not  necessary  to  do  more  than  to  prove  that  a  plaintiff 
suing  as  a  corporation  is  such  de  facto,  to  enable  it  to  maintain 
an  action  against  anyone,  other  than  the  State,  who  has  con- 
tracted with  the  corporation  or  who  has  done  it  a  wrong.*    On 

'  Smith  V.  Los  Angeles  &c.  Asso.,  although  these  corporations  may  ac- 

78  Cal.  289 ;  «.  c.  20  Pac.  Eep.  677.  quire  and  possess  estates  and  have 

'  Ante,  §  495,  et  seg.  common  interests,  as  well  as   other 

'  Pos<,  §§  5795,  5803 ;  Finch  ?).  UU-  private     societies."      Workingmen's 

man,  105  Mo.  255 ;  s.  c.  24  Am.  St.  Accommodation  Bank  v.  Converse,  29 

Eep.  383 ;  16  S.  W.  Eep.  863 ;  Doyle  La.  An.  369.     Eeaffirming  this  doc- 

V.  San  Diego  Land  &  T.  Co.,  46  Fed.  trine,  it  is  said  that  the  loose  language 

Eep.  709.  of  article  446  of  the  Louisiana  Code, 

'  Baltimore  &c.  E.  Co.  v.  Fifth  "  cannot  be  construed  as  recognizing 
Baptist  Church,  137  TJ.  S.  568.  The  the  existence,  as  corporations,  of  as- 
law  of  Louisiana  seems  directly  op-  sociations  of  individuals  who  have 
posed  to  the  above  conclusion  and  to  attempted  or  pretended  to  form  a 
all  other  American  law  on  the  sub-  corporation,  but,  by  reason  of  want 
ject  of  de  facto  corporations.  It  is  said  of  legal  authority  or  non-compliance 
in  that  State  that,  "corporations  with  legal  requirements,  have  ia.i\ed  to 
unauthorized  by  law,  or  by  an  act  of  do  so."  Hincks  v.  Converse,  37  La. 
the  legislature,  enjoy  no  public  char-  An.  484,  488.  The  italics  are  the 
acter,  and  cannot  appear  in  a  court  author's.  This  language  was  em- 
of  justice,  except  in  the  individual  ployed  with  reference  to  a  corpora- 
names  of  all  the  members  who  com-  tion  which  was  defectively  organized 
pose  them,  and  not  as  political  bodies,  by  reason  of  the  failure  of  the  assooi- 
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the  one  hand,  if  money  is  loaned  to  a  body  which  is  supposed 
by  all  the  acting  parties  to  be  a  corporation  de  jure,  and  which 
is  acting  as  a  corporation  de  facto,  though  not  legally  incor- 
porated, its  want  of  legal  organization  will  not  affect  the 
legality  of  the  contract,  or  give  the  lender  a  right  of  action 
against  its  members.'  On  the  other  hand,  its  failure  to  com- 
ply with  statutory  requirements,  as  to  the  payment  of  its 
capital  stock,  the  making  of  annual  reports,  etc.,  will  not  in- 
validate such  a  loan,  if  made  in  good  faith  and  in  the  usual 
course  of  business,  so  as  to  deprive  the  lender  of  any  legal  or 
equitable  remedy.^ 

§  5652.  Status  of  Contracts  of  Unconstitutional  Corpora- 
tions. —  There  is  some  old  authority  to  the  effect  that  if  the 
charter  of  a  corporation  is  unconstitutional  and  void,  its  contracts 
with  third  persons  cannot  be  enforced  in  its  favor,  or  in  favor 
of  its  receiver  upon  its  dissolution,^  —  though  it  was  otherwise 
in  respect  of  bills  and  notes  deposited  in  trust  to  indemnify 
one  who  had  accepted  the  drafts  of  such  a  bank  for  this  con- 
dition, —  these  securities  not  being  tainted  with  the  illegality 
of  the  bills  and  drafts  of  the  bank  which  were  illegal  and 
void.*    These  decisions  cannot  be  quoted  with  any  respect. 

ates   to  comply  with  the  statutory  concluded  that  the  doctrine  of  de/acJo 

conditions.    In  the  same  Siate,  where  corporations  does  not  obtain  in  Louis- 

a  number  of  free  colored  persona  had  iana,  but  that  whenever  a  body  of 

associated  themselves  together  as  a  men  in  that  State  attempt  to  sue  as  a 

corporation  for  the  purposes  of  public  corporation,  the  court  investigates  the 

worship,  and  had  purchased  property  legality  of  their  corporate  existence 

in  their  aggregate  capacity,  —  it  was  as  fully  as  it  would  in  a  proceeding  in 

held  that,  although  they  had  no  legal  the  nature  of   quo  warranto  by  the 

existence  as  a  corporation,  yet  the  State. 

members,  considered  as  individuals,  '  Lamed  v.  Beal,  65  N.  H.  184 ; 

were  entitled  to  the  rights  of  property  «•  c.  23  Atl.  Eep.  149.    Compare  ante, 

which  they  had    thus    acquired  by  4§  501,  2969,  et  seq. 

their  artificial  name;    though  they  '  Lippincott  ?;.  Shaw  Carriage  Co., 

were  not  allowed  to  maintain  an  ac-  25  Fed.  Eep.  577,  585. 

tion  in  respect  of  it  in  their  corporate  '  Hurlbut    v.    Britain,    2    Dougl. 

name.    African  Methodist  &c.  Church  (Mich.)  191. 

v.  New  Orleans,  15  La.  An.  441.     See  *  Smith    v.    Barstow,    2    Dougl. 

also  Vredenburg  v.  Behan,  33  La.  An.  (Mich.)  155. 


627.    From  these  decisions  it  must  be 
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The  principle  upon  wtich  a  court  would  now  proceed  would 
be  that  such  a  bank  is  a  de  facto  corporation  until  its  charter 
is  overthrown  in  a  direct  proceeding  by  the  State,  and  that 
its  acts  done  prior  to  that  time  will  be  upheld  as  valid,  for  the 
purpose  of  protecting,  on  the  one  hand,  the  rights  of  those 
dealing  with  it,  and,  on  the  other  hand,  for  the  purpose  of 
conserving  its  funds  for  administration  and  distribution 
among  its  creditors.* 

^  See  the  preceding  section;  alao  ante,  §  601,  et  leq. 
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§  5656.  General  Principle  of  Interpretation.  —  Thejudicial 
courts  possess  no  legislative  power,  although  they  are  in  the 
frequent  habit  of  arrogating  to  themselves  that  power.  In 
dealing  with  laws  passed  by  the  legislature,  such  as  the  legisla- 
ture has  power  to  pass,  their  office  is  simply  to  ascertain  the 
meaning  of  the  legislature,  and  to  apply  that  meaning,  without 
regard  to  their  own  views  of  the  policy  or  expediency  of  the 
particular  legislation.  All  honest  interpretation  is  nothing 
more  than  a  faithful  attempt  on  the  part  of  the  judges  to  dis- 
cover, in  the  language  employed  by  the  legislature,  when  read 
with  reference  to  its  historical  surroundings,  the  purpose  of 
enacting  the  statute  under  consideration.  But,  as  no  statute 
can  be  drawn  with  such  minute  forecast  as  to  foresee  and 
provide  against  all  the  doubts  which  may  arise  in  its  execu- 
tion, the  judges  are  left,  in  many  cases,  to  a  species  of  build- 
ing-up called  construction,  which  consists  of  little  more  than 
an  endeavor  to  apply  the  intent  of  the  legislature,  as  expressed 
in  the  particular  statute,  to  exigencies  which  were  probably 
not  in  the  legislative  mind  when  it  was  enacted.  The  dif- 
ference between  construction  and  interpretation  is  more  or  less 
casuistic,  and  the  two  words  are  constantly  used  interchange- 
ably in  books  of  the  law.  But  the  writer  understands  that 
interpretation,  in  a  strict  sense,  consists  in  ascertaining  the 
•meaning  to  be  ascribed  to  particular  words,  phrases,  and  par- 
agraphs in  a  statute  or  other  written  instrument;  whereas  con- 
struction, as  the  etymology  of  the  word  imports,  consists  in  a 
building-up  where  the  statute  is  silent,  —  or  rather  in  applying 
the  statute  to  cases  within  its  general  intent,  but  where,  by 
reason  of  its  generality,  it  is  silent.  It  is  a  judicial  declara- 
tion of  the  application  it  shall  have,  where  it  must  be  applied 
in  some  way  as  to  which  the  legislative  will  is  not  expressed . 
Interpretation,  if  such  a  comparison  is  admissible,  is  therefore 
analogous  to  the  law,  and  construction  to  the  equity  of  a  statute. 
For  the  purposes  of  this  construction,  certain  rules  have  been 
determined  upon,  as  the  result  of  a  long  and  concurrent  judi- 
cial experience,  devised  with  the  view  of  producing'  correct 
solutions  in  doubtful  cases,  and  of  enabling  those  having  to 
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•deal  witk  the  statute  before  it  has  been  judicially  expounded 
in  the  particular  instance,  to  know  the  meaning  which  the 
■courts  will  probably  place  upon  it.  It  is  the  office  of  this 
chapter  to  deal  with  some  of  these  rules  of  interpretation  and 
i;o  illustrate  their  meaning.  "We  must  leave  this  section  by 
.renewing  the  statement  that  the  prime  effort  of  all  judicial 
■interpretation  is  to  ascertain  what  the  legislature  really  intended 
in  using  the  particular  language;  and  that  the  prime  office  of  • 
.all  construction  is  to  ascertain  what  the  legislature  probably  would 
ihave  said,  had  its  attention  been  called  to  the  application  of 
its  language  to  the  particular  facts  in  judgment.^ 

§  5657.  Words  to  hare  their  Natural  Meaning.  —  In  this 
■office  of  interpretation  it  is  necessary  to  give  to  the  words 
•employed  their  natural  and  ordinary  meaning,  and  where  a 
j)articular  word  or  phrase  has  acquired  a  settled  or  definite 
meaning  in  the  community,  to  ascribe  to  it  that  meaning;  be- 
cause the  legislature  is  to  be  presumed,  in  the  absence  of  other 
•evidence  found  in  the  statute  itself,  to  have  intended  that 
meaning.^  But  when  we  quit'  the  domain  of  interpretation,  and 
•enter  that  of  construction,  we  encounter  the  rule  that  a  statute 
-cannot  be  construed  or  built  up  in  derogation  of  the  rights  of  the 


*  That  English  precedents,  relating  corporate  property,  has  acquired  a 
■for  the  most  part  to  corporations  settled,  definite  meaning  in  the  com- 
-created  by  royal  charter,  and  for  munity,  as  excluding  certain  lime- 
municipal  purposes,  are  not  helpful  in  rock  of  definite  extent,  and  including 
-construing  American  charters,  has  all  other,  such  lime-rock  only  would 
been  more  than  once  suggested.  Mc-  be  deemed  to  be  intended  by  the 
-Lean,  J.,  in  Falconer  v.  Campbell,  2  charter,  whatever  might  have  been 
McLean  (U.  S.),  195;  s.c.lO  Myer  the  general  expectation  of  the  corpo- 
Fed.  Dec,  ^  8;  Meller,  J.,  in  Liver-  rators;  and  parol  evidence  is  admissible 
;pool  Ins.  Co.  v.  Massachusetts,  10  to  prove  that  the  term  had  acquired 
"Wall.  (TJ.  S.)  566,  574 ;  «.  c.  10  Myer  such  meaning.  If,  however,  the  pe- 
-Fed.  Dec,  §  17.  titioners  for  the  act  of  incorporation 

"  This  may  be  illustrated  by  a  case  use  the  term,  and  expressly,  or  by 

in  Ehode  Island,  where  the  following  plain  implication,  define  its  extent  in 

propositions  are  extracted  from  the  their  petition,  such  definition  may  be 

syllabus :  If  the  term  "Dexter  Ledge  resorted  to,  to 'explain  the  meaning  of 

•of  Lime  Eock,"  used  in  a  charter  of  the  term  in  the  charter.    Dexter  &e. 

incorporation  as  descriptive  of   the  Co.  v.  Dexter,  6  E.  I.  353. 
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public '  or  of  third  persons;  ^  and  this  is  substantially  all  that  is 
meant  by  the  proposition  that  grants  of  power  to  corporations 
are  to  be  strictly  construed.  But  if  we  return  to  the  domain  of 
interpretation,  we  shall  again  meet  the  general  rule  that  the 
words  and  terms  employed  are  to  have  their  natural  meaning- 
and  import,  whether  to  give  them  this  import  will  derogate- 
from  the  rights  of  the  public  or  not.' 

§  5668.  Illustration  of  This  Principle;  Meaning  of  the  Term 
"  Perpetual  Succession." —  A  good  illustration  of  the  foregoing- 
rule  is  found  in  a  decision  defining  the  meaning  of  the  words  ^^per- 
petual succession"  in  a  corporate  charter  specially  granted  by  the- 
legislature.  A  shareholder,  proceeded  against  by  a  creditor  of  a  cor- 
poration, pleaded  that  the  corporation  had  expired  by  limitation 
before  the  judgment  against  it  was  rendered.  The  Revised  Statutes- 
of  Missouri,  of  1845,  contained  this  provision:  "Every  corporation,, 
as  such,  has  power  to  have  succession  by  its  corporate  name  for  the- 
period  limited  in  its  charter;  and,  when  no  period  is  limited,  for 
twenty  years."*  In  1853,  while  this  statute  was  in  force,  the 
legislature,  by  a  special  act,  granted  a  charter  to  the  Masonic  Hall 
Association,  in  which  the  period  of  .its  existence  was  not  otherwise 
limited  than  by  a  declaration  that  it  should  have  "perpetual  suc- 
cession." The  St.  Louis  Court  of  Appeals  held  that  the  words  "  per- 
petual succession  "  meant  merely  continuous  succession  within  such- 
period  as  might  be  prescribed  by  law  for  the  limit  of  the  e.xistence- 
of  the  corporation;  that,  this  period  not  being  named  in  the  charter^ 
the  statute  of  1845  operated,  and  determined  the  existence  of  the- 
corporation  at  the  expiration  of  twenty  years."  This  decision 
attracted  considerable  attention  at  the  time  it  was  rendered;  since- 
it  was  seen  that,  if  it  was  sound,  many  of  the  oldest  and  most  sub- 
stantial corporations  in  the  State  had  ceased  to  have  any  corporate- 
existence.  It  was  reversed  by  the  Supreme  Court,  upon  the  ground 
that  it  was  a  misinterpretation  of  the  natural  and  obvious  meaning- 
of  the  words  "perpetual  succession."'  Moreover,  the  legislative 
history  of  that  State  with  reference  to  this  subject  clearly  showed 

1  Ante,  §  5345. 
'  Post,  §5  5662,  6371.  '  Scanlan  v.  Crawshaw,  5  Mo.  App. 

'  Fairchild  v.  Masonic  Hall  Asso.,      337. 
71  Mo.  526.  '  Fairchild  v.  Masonic  Hall  Asso.^ 

*  1  E.  S.  Mo.  1845,  p.  231,  §  1.  71  Mo.  626. 
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that  it  was  not  intended  to  be  employed  in  the  narrow  sense  which 
the  Court  of  Appeals  ascribed  to  it.' 

§  665U.  Construed  Most  Strongly  in  Favor  of  the  Pub- 
lic. —  One  of  the  leading  canons  for  the  construction  of  cor- 
porate charters  is  that  doubtful  expressions  in  a  charter  or 
statute  conferring  franchises  on  a  corporation,  are  to  be  con- 
strued in  favor  of  the  public,  rather  than  in  favor  of  the  cor- 
poration,  and  that  the  corporation  will  take  nothing  by  mere 
implication,  unless  the  implication  necessarily  arises  out  of 
-what  is  expressly  granted.''  "  This  rule,  laid  down  and  fol- 
lowed by  the  most  eminent  judges  of  the  past,  ignored,  de- 
parted from,  and  even  trifled  with  by  courts  in  more  recent 
times,  must  still  be  regarded  as  the  settled  law."'  Recurring 
to  the  distinction  already  taken  between  interpretation  and 
construction*  it  is  a  rule  both  of  interpretation  and  of  con- 
struction. As  a  rule  of  interpretation,  it  means  that  in  every 
case  where  a  question  arises  whether  certain  powers,  fran- 
chises, or  privileges  have  been  granted  by  the  State  to  a  pri- 
Tate  corporation,  and  especially  where  those  powers,  franchises, 

"■  Fairchild  v.  Masonic  Hall  Asso.,  Am.  &  Eng.  Eail.  Cas.  607;  St.  Louie 

71  Mo.  526.  V.  Missouri  R.  Co.,  13  Mo.  App.  524 ; 

'  Ante,   §  5345;  Perrine  v.  Ohesa-  Charles    Eiver    Bridge    v.    Warren 

peake  &c.  Canal  Co.,  9  How.  (U.  S.)  Bridge,    11   Pet.    (U.   S.)   420,    544; 

172,  182;  Farnsworth  v.  Goodhue,  48  Minturn  v.  Larue,  23  How.  (IT.  S.) 

Vt.  209 ;  Bowling  Green  &c.  E.  Co.  v,  435 ;    Home    of    the    Friendless    v. 

WarrenCounty  Court,  10  Bush  (Ky.),  Eouse,   8  Wall.   (U.   S.)  430;  Penn- 

711;  Packert).  Sunbury  &c.  E.  Co.,19  sylvania  E.   Co.  v.  Canal  Comm'rs, 

Pa.  St.   211;  Ealeigh  &c.  E.  Co.  v.  21  Pa.   St.  9,  22;  Blair  v.  Perpetual 

Eejd,  64  N.  0.  155;  Wilmington  &c.  Ins.   Co.,   10  Mo.  559;  «.  c.  47  Am. 

E.  Co.  V.  Eeid,  64  N.  C.  226 ;  McAden  Dec.  129;  Euggles  v.  Collier,  43  Mo. 

V.  Jenkins,  64  N.   C.   796;   State  v.  353,  375;   Stourbridge  Canal  Co.   v. 

Hamilton,  47  Ohio  St.  52 ;  Stein  v.  Wheeley,  2  Barn.  &  Adol.  792 ;  Burns 

Bienville  Water-Supply  Co.,  141  U.S.  v.  Multnomah  E.  Co.,  15  Fed.  Eep. 

■67;  Bank  of  Pennsylvania  v.  Com.,  177,185;  Syracuse  Water  Co.  ■!).  Syra- 

19  Pa.  St.  144;  Spring  Valley  Water  cuse,  116  N.  Y.  167;  s.  c.  26  N.  Y.  St. 

Works  V.  San  Francisco,  52  Cal.  Ill;  Eep.  S64;  5  L.  E.  A.  546;  22  N.  E. 

Hudson    Eiver    Telephone    Co.     v.  Eep.  381 ;  Macon  &c.  E.  Co.  v.  Davis, 

Watervliet  Turnp.  Co.,  29  N.  Y.  St.  13  Ga.  68. 

Eep.    694 ;    Central  Transp.    Co.    v.  '  St.  Louis  v.  Missouri  E.  Co.,  13 

Pullman's  Palace  Car  Co.,  139  U.  S.  Mo.  App.  524,  531. 
24;  8.  c.  9  Eail.  &  Corp.  L.  J.  342;  45  *  AnU,  §  5655. 
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or  privileges  are  in  derogation  of  what  is  called  common  right,. 
—  every  word,  phrase,  or  sentence,  which  is  doubtful  or  ambigu- 
ous in  its  meaning,  is  to  be  interpreted  in  favor  of  the  State 
and  against  the  corporation.*  As  a  rule  of  construction,  "it 
means  that  there  is  really  no  such  thing  as  construction,  when 
applied  to  a  statute  or  municipal  ordinance  granting  to  cor- 
porations privileges  which  are  in  derogation  of  common  right- 
or  of  the  general  law.  Whenever  there  is  sufficient  doubt  to- 
call  for  construction, — the  supplying  or  building-up  on  the- 
part  of  the  courts  of  something  which  the  legislature  has; 
omitted,  —  every  doubt  is  resolved  in  favor  of  the  public  and 
against  the  grantee  of  the  privilege  claimed."^  The  rule  of 
interpretation  under  consideration  is  said  to  apply  with  pecul- 
iar force  to  articles  of  association  which  are  framed  under 
general  laws  and  which  are  a  substitute  for  a  legislative^ 
charter.' 

§  6660.  But  not  Unreasonably  so.  —  But  it  does  not  follow 
from  the  foregoing  that  an  unreasonable  interpretation  is,  in 
any  case,  to  be  adopted,  or  one  opposed  to  the  general  purposes.- 
of  the  grant,  unless  the  court  is  driven  to  it  by  restrictive  lan- 
guage which  cannot  be  overlooked  or  set  aside.  This  may  be- 
illustrated  by  a  case  where  a  turnpike  company  was  authorized, 
by  its  charter  to  erect  toll-gates  upon  its  road  between  certain 
limits,  "  provided  that  no  gate  or  turnpike  shall  be  erected  or 
kept  on  any  part  of  the  highway  which  has  heretofore  been, 
used  as  such."  It  was  held  that  this  restriction  was  not  to  b& 
interpreted  so  as  to  prevent  the  company  from  erecting  a  toll- 
gate  upon  the  part  of  the  highway  which  had  been  previously 
used  as  such,  but  which  had  been  subsequently  vacated  as  a 
public  highway.     The  prohibition  was  intended  to   prevent, 

'  Perrine  «.  Chesapeake  &c.  Canal  derogation    of    common   right, — see- 

Co.,  9  How.  (U.  S.)  172,  182;  Stein  i;.  Chesapeake  &c.  Canal  Co.  v.  Key,  * 

Bien-ville  Water-Supply  Co.,  141  U.  S.  Oranch  C.  C.  (U.  S.)  599. 
67.    That  a  strict  construction  is  not  »  St.  Louis  v.  Missouri  Pacific  Co., 

to  be  given,  merely  upon  the  ground  13  Mo,  App.  524,  531. 
that  the    charter  authorizes    taking  '  Central  Transp.  Co.  v.  Pullman's.^ 

private  property  for  public  uses  upon  Palace  Car  Co.,  139  U.  S.  24, 
compensation,  and    therefore    is    in 
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■the  appropriation  by  the  turnpike  company  of  the  ordinary 
public  highway  —  to  protect  a  subsisting  public  right  when- 
ever and  so  long  as  that  right  could  be  lawfully  exercised. 
When,  therefore,  the  public  right  ceased,  the  prohibition  ceased 
■with  it,  in  conformity  with  the  maxim  cessante  ratione  legis, 
cessat  ipsa  lex} 

§  6661.  Judicial  Expressions  of  This  Kule.  —  The  rule  under 
this  head  has  been  said  to  be  "  so  simple  that  no  man,  whether  law- 
yer or  layman,  can  misunderstand  or  misapply  it.  That  which  a 
company  is  authorized  to  do  by  its  act  of  incorporation  it  may  do; 
beyond  that  all  its  acts  are  illegal.  And  the  power  must  be  given 
in  plain  words  or  by  necessary  implication.  All  powers  not  given  in 
this  direct  and  unmistakable  manner  are  withheld.  In  such  cases, 
ingenuity  has  nothing  to  work  with,  since  nothing  can  be  either 
proved  or  disproved  by  logic  or  inferential  reasoning.  If  you  assert 
that  a  corporation  has  certain  privileges,  show  us  the  words  of  the 
legislature  conferring  them.  Failing  in  this,  you  must  give  up  your 
claim;  for  nothing  else  can  possibly  avail  you.  A  doubtful  charter 
does  not  exist;  because  whatever  is  doubtful  is  decisively  certain 
against  the  corporation." '  The  rule  was  laid  down  by  the  court  of 
King's  Bench,  in  passing  upon  a  question  which  depended  upon  the 
terms  of  the  charter  of  a  canal  company,  in  the  following  language: 
"The  canal  having  been  made  under  the  provisions  of  an  act  of 
Parliament,  the  rights  of  the  plaintiffs  [the  company]  are  derived 
entirely  from  the  act.  This,  like  many  other  cases,  is  a  bargain  be- 
tween a  company  of  adventurers  and  the  public,  the  terms  of  which 
are  expressed  in  the  statute;  and  the  rule  of  construction  in  all  such 
cases  is  now  fully  established  to  be  this, — that  any  ambiguity  in 
the  terms  of  the  contract  must  operate  against  the  adventurers  and 
in  favor  of  the  public;  and  the  plaintiffs  can  claim  nothing  which 
is  not  clearly  given  to  them  by  the  act." '  This  language  has  been 
frequently  referred  to  with  approbation.*    The  same  doctrine  has 


•  State  V.  Passaic  Turnp.  Cc,  27  '  Stourbridge  Canal  Co.  v.Wheeley, 

N.  J.  L.  217.  2  Barn.  &  Adol.  792,  793. 

'  Com.D.  Erie&c.  B.  Co.,27Pa.  St.  *  See,  for  instance,  Charles  Eiver 

339,  351 ;   g.  c.  67  Am.  Dec.  471,  per     Bridge    v.    Warren  Bridge,  11  Pet. 
Black,  C.  J.  (V.  S.)  420,  544,  per  Taney,  C.  J. 
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been  either  expressed  in  distinct  terms,  or  recognized  and  acted  upon 
in  many  cases.' 

§  5662.  The  Same  Bule  where  the  Question  Involves  the 
Kigrhts  of  Third  Persons.  —  This  rule  of  interpretation  not 
only  obtains  where  the  question  arises  as  between  the  public 
generally  and  the  corporation,  but  also  where  it  arises  between 
the  corporation  and  particular  members  of  the  public,  and 
where  the  corporation  is  claiming  privileges  as  against  what 
would  otherwise  be  the  rights  of  such  individuals.^  If,  there- 
fore, an  act  incorporating  a  company  for  the  purpose  of  con- 
structing aqueducts,  authorizes  it  to  enter  upon  land,  this 
authority  will,  in  an  action  of  trespass  by  a  land-owner,  be  no 
justification,  unless  it  show  that  to  enter  upon  the  locus  in  quo 
was  necessary  to  carry  out  the  purposes  of  its  incorporation.'* 
Upon  the  same  principle,  it  was  held  that  a  grant  to  a  plank- 
road  corporation  of  the  privilege  of  erecting  a  toll-gate  on  that 
part  of  their  road  which  ran  by  the  farm  of  a  land-owner,  was 
not  to  be  construed  as  preventing  the  land-owner  from  grad- 
ing a  track  by  the  side  of  the  road  entirely  upon  his  own 
land,  and  extending  on  both  sides  of  the  toll-gate,  so  that  per- 
sons traveling  the  toll-road  could,  if  so  disposed,  leave  it  and 
pass  over  this  parallel  track,  thus  avoiding  the  toll-gate  and 
escaping  the  payment  of  tolls.*  The  same  principle  of  con- 
struction applies  as  between  claimants  of  conflicting  grants; 
so  that  a  subsequent  grant  will  be  restrained  by  construction 
so  as  not  to  interfere  with  a  prior  grant; °  and  so  that,  as 
between  claimants  under  different  grants,  unless  more  is 
expressly  granted,  no  more  passes  than  is  necessary  for  the 
beneficial  enjoyment  of  either  grant.^ 

'  Dock  Company  v.  La  Marche,  8  •  Famsworth.  v.  Goodhue,  48  "Vt. 

Barn.  &  C.  42,  51 ;  Leeds  &o.  Co.  v.  209. 

Hustler,  1  Barn.  &  C,  424.  *  Auburn  Cato  Plank  Road  Co.  v. 

2  Bowling    Green    &c.    R.   Co.  v.  Douglass,  9  N.  Y.  444.    Compare  ante, 

"Warren  County  Court,  10  Bush  (Ky.),  §  biifi,  el  seq. 

711 ;    Famsworth     v.    Goodhue,     48  '  Packer  v.  Sunbury  &c.  R.  Co.,  19 

Vt.  209;  Packer  v.  Sunbury  &c.   R.  Pa.  St.  211. 

Co.,   19  Pa.  St.   211;   Auburn    Cato  «  Hudson  River  Telephone  Co.  v. 

Plank  Road  Co.  v.  Douglass,  9  N.  Y.  Watervliet  Tump.  &c.  R.  Co.,  29  N.  Y. 

444.  St.  Rep.  694. 
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I  5663.  Whether  Express  Words  Ifecessary  to  Impair 
rrivileges  of  Others.  —  But  express  words  are  not  always 
necessary  in  corporate  charters  to  vest  in  the  corporation 
powers  which,  when  exercised,  will  in  some  degree  impair  the 
privileges  of  others.  "Private  statutes,"  said  Parsons,  C.  J., 
^'  made  for  the  accommodation  of  particular  citizens  or  cor- 
porations, ought  not  to  be  construed  to  affect  the  rights  or 
privileges  of  others,  unless  such  construction  results  from 
■express  words  or  from  necessary  implication."  '■  And  it  is  quite 
•clear  that  such  a  statute  will  not  be  so  construed  where  a 
reasonable  effect  can  be  given  t©  every  part  of  it  without  such 
construction.^  But  where  the  power  conferred  cannot  be  exer- 
cised at  all  without  impairing,  in  some  degree,  privileges 
hitherto  enjoyed  by -individuals,  the  power  will  arise  by  neces- 
sary implication  from  the  other  terms  of  the  grant.  Thus,  if 
a,  railroad  company  is  authorized  to  construct  a  road  between 
two  points  over  a  prescribed  route,  upon  which  route  it  must 
necessarily  cross  navigable  streams,  the  power  to  erect  a  bridge 
over  a  particular  navigable  stream  will  be  implied  from  the  gen- 
eral terms  of  the  grant,  without  express  words  to  that  effect; 
and  this  although  the  erecting  of  the  bridge  will  more  or  less 
impair  and  injure  navigation,  and  will  be  more  or  less  injuri- 
ous to  riparian  owners  and  to  the  ©wners  of  vessels.  Such  a 
grant  will  not  be  construed  so  as  to  make  the  privilege  of 
erecting  bridges  over  navigable  streams,  which  it  is  necessary 
to  cross  in  building  the  road,  to  depend  upon  subsequent 
grants  of  the  legislature,  because  this  would  render  the  opera- 
tions of  the  company  liable  to  be  arrested  at  any  moment. 
Its  franchises  would  be  incomplete  and  comparatively  useless; 
it  would  be  at  the  mercy  of  future  legislatures  and  in  a  situa- 
tion of  great  uncertainty.' 

§  5664.  Kule  where  the  Question  Involves  Conflicting 
Bights  of  Diflferent  Corporations.  —  Where  the  question  in- 
volves directly  the  rights  of  two  corporations  chartered  to 

1  Ooolidge  V.  Williams,  4  Mass.  140, 145.  '  Ibid. 

»  Attorney-General  v.  Stevens,  1  N.  J.  Eq.  369;  s.  c.  22  Am.  Dec.  526. 
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subserve  certain  purposes  of  public  utility,  and  the  rights  of 
the  public  indirectly  only,  the  foregoing  rule  does  not  obtain. 
Here,  the  conflict  is  not  between  a  single  corporation  and  the- 
public,  but  between  two  corporations,  each  in  a  measure  rep- 
resenting the  rights   of  the  public.      Where  the  charter  is. 
silent  or  ambiguous,  there  is  obviously  room  for  construction,^ 
using  the  word  in  the  sense  which  distinguishes  it  from  inter- 
pretation.^    Suppose,  for  instance,  there  is'a  conflict  between  or- 
railroad  company  and  a  turnpike  cowiponj/,  touching  the  mean- 
ing of  a  provision  in  the  charter  of  the  former,  prescribing- 
the  manner  in  which  it  may  cross  the  road  of  the  latter.     In- 
such  cases,  some  interference  by  each  with  the  rights  of  the- 
other  is  unavoidable;  and  it  has  been   said  by  an  eminent, 
jurist  that  "where  legislative  provisions  have  been  made  with 
reference  to  such  interference,  such  construction  ought  to  be~ 
put  upon  them,  if  possible,  as  that  the  powers  and  privileges- 
of  each  shall  be  no  further  limited  or  restrained  than  may  be- 
reasonably  necessary  to  accomplish    the  public  purpose  for 
which  it  was  estaljlished.     Such  must  be  presumed  to  have- 
been  the  intention  of  the  legislature;  and  such  intention  may- 
be often  usefully  referred  to  in  expounding  provisions  which' 
are  general  and   comprehensive  in   their  nature,  or  doubtful 
in  their  terms. "^     Thus,  a  statute  provided  that  every  railroad' 
corporation  might  raise  or  lower  any  turnpike  or  road,  for  the^- 
purpose  of  having  their  road   pass   over  or  under  the  same. 
Although  this  language  would,  in  its  ordinary  sense,  imply  that 
the  turnpike  is  to  be  so  lowered  as  to  pass  under  the  railroad,, 
or  so  raised  as  to  pass  above  it  on  a  bridge, — yet,  for  the  pur- 
pose of  effecting  what  the  legislature  obviously  had  in  view,, 
the  intersection  of  these  two  public  highways  with  the  least 
inconvenience  to  each  other,  it  may  be  so  construed  as  tc- 
authorize  the  railroad  company  to  raise  the  turnpike  only  so 
much  as  is  necessary  to  enable  the  two  roads  to  pass  each 
other  on  a  level.     The  words  "over"  and  "under,"  it  is  said,,, 
are  not  always  precisely  opposites  in  their  meaning.     A  rail- 

1  Ante,  §  5656.  Eastern  R.  Co.,  23  Pick.  (Mass.)  326, . 

'  Newbtiryport    Turnp.    Corp.    v.      327,  opinion  by  Shaw,  0.  J. 
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road  may  pass  over  a  turnpike  road  at  the  same  level.  At  alE 
events,  "  the  construction  which  is  thus  put  upon  the  statute 
is  calculated  to  promote  the  execution  of  one  of  these  public 
works,  that  is,  the  railroad,  with  the  smallest  amount  of  in- 
convenience to  the  travel  on  the  other,  the  turnpike  road."* 

§  5665.  Conflicting  Provisions  to  be  Harmonized  if  Possi- 

We.  —  It  is  a  general  rule  of  statutory  construction  that  a. 
statute  is  not  to  be  construed  in  so  large  a  sense  as  to  silence- 
other  clauses,  where,  without  violence  to  the  language,  a  con- 
struction can  be  given  which  will  make  all  harmonize;  and: 
this  rule  applies  in  the  construction  of  charters.^  A  cognate- 
principle  is,  that  particular  expressions  must  be  construed  in 
subordination  to  the  declared  purposes  of  the  act,  and  itt 
harmony  with  all  its  provisions,  if  possible.  Thus,  where  a 
river  improvement  company  was  authorized  to  tahe  toll  for 
logs  floated  "across"  a  particular  stream,  this  was  held  to- 
mean  for  logs  floated  down  the  stream.* 

§  5666.  Exceptions  Interpreted  so  as  not  to  Destroy  the- 
Grant.  —  It  is  a  part  of  this  principle  that  an  exception,  saving' 
clause,  or  proviso  in  a  statute  granting  corporate  privileges,  is. 
to  be  interpreted  so  as  not  to  destroy  the  grant  itself,  when: 
such  interpretation  is  possible.  But  it  cannot  escape  attention 
that  this  rule  of  interpretation  will  frequently  conflict  with, 
the  rule  already  stated  that  such  grant  is  to  be  taken  most, 
strongly  against  the  corporation,  and  that  nothing  is  to  pass; 
by  it  except  what  goes  by  express  words  or  by  necessary  im- 
plication.* The  rule  of  interpretation  now  to  be  considered 
has  been  held  to  apply,  not  only  in  the  interpretation  of  pri- 
vate grants,  but  also  in  the  interpretation  of  grants  by  the- 
public;  so  that,  notwithstanding  the  rule  of  strict  construction 
in  favor  of  the  public  and  against  the  corporation,  a  legal 
sense  will  sometimes  be  assigned  to  words  different  from  that 

'  NewburyportTurp.Corp.  ■».  East-  '  Bennett's  Branch  Imp.  Appeal,, 
em  R.  Co.,  23  Pick.  (Mass.:)  326,  327,  65  Pa.  St.  242.  Compare  Belleville- 
opinion  by  Shaw,  C.  J.  &c.  E.  Co.  v.  Gregory,  15  111.  20;  s.  c 

2  Mcintosh  V.  Merchants'  Co.,  9  58  Am.  Dec.  589. 
La.  An.  403.  *  Ante,  §  5345,  et  seg. 
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which  they  ordinarily  import.^  Thus,  a  statute  provides  that 
if  any  railroad  shall  be  so  laid  down  as  to  cross  any  turnpike 
■'foad,  or  other  way,  it  shall  be  so  made  as  not  to  obstruct  such 
turnpike  road  or  way.  The  word  "  obstruct/'  is  not  to  be  here 
interpreted  as  meaning  to  incommode  or  impede;  because  in 
many  cases  a  railroad  could  not  be  made  to  cross  a  highway 
without  causing  some  inconvenience  or  impediment  to  travel 
upon  such  highway.  It  is  to  be  construed  as  meaning  to 
block  up,  or  entirely  to  obstruct.  It  should  be  construed  as 
intending  to  provide  that  travel  upon  a  turnpike  road  or  pub- 
lic or  private  way,  already  established,  should  not  be  stopped 
by  a  railroad,  but  that  its  continuance  should  be  provided  for 
by  alterations  in  the  road  itself,  which  should  increase  the 
impediment  and  inconvenience  to  travel  as  little  as  possible."'' 
Or,  take  the  case  of  a  statute  which  allows  the  owners  of  land 
adjoining  navigable  streams  to  erect  dams  thereon,  with  the 
proviso  that  such  persons,  "in  erecting  said  dam  or  dams  or 
keeping  them  in  repair,  shall  not  obstruct  or  impede  the  naviga- 
tion of  such  stream."  This  proviso  is  not  to  be  taken  literally; 
for  then  no  land-owner  could  avail  himself  of  the  privilege  at 
all,  since  every  dam  must  in  some  measure  impede  naviga- 
tion. But  it  is  to  be  construed  as  withholding  the  sanction 
of  the  legislature  from  the  erection  of  any  dam  which,  either 
in  its  original  construction,  or  in  the  consequences  which 
subsequently  flow  from  it,  materially  obstructs  or  impedes 
navigation.  If,  therefore,  such  a  dam  causes  a  bar  gradually 
to  form  in  the  stream  below  it,  which,  in  time,  obstructs  or 
•endangers  navigation,  the  owner  of  the  dam  must  remove  it 
at  his  own  expense,  or  pay  damages  to  the  owner  of  any  ves- 
sel which  is  injured  by  it,  although  there  is  no  statute  which 
requires  him  in  terms  to  remove  it.^  So,  the  charter  of  a 
railroad  company  which  provides  that  "  the  said  railroad  shall 

*  Com.t>.  Erie&c.  E.  Oo.,27Pa.  St.  age  were  not  traceable  to  the  negli- 

339,  356;  «.  c.  67  Am.  Dec.  471.  gence  of  the  owner  of  the  dam,  but 

'  Newburyport    Tump.    Corp.    v.  arose  from  an  unprecedented  flood  or 

Eastern  R.  Co.,  23  Pick.  (Mass.)  326.  other  act  of  God.    Lehigh  Bridge  Co. 

'  Bacon  v.  Arthur,  4  Watte  (Pa.),  v.  Lehigh  Coal  &  Nav.  Co.,  4  Rawle 

437.  It  would  be  otherwise  if  the  dam-  (Pa.),  9,  24;  s.  c.  26  Am.  Dec.  111. 
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be  so  constructed  as  not  to  obstruct  or  impede  the  free  use  of  any 
public  road,  street,  lane,  or  bridge  now  laid  out,  opened,  or  built,"' 
is  taken  to  mean  that  the  railroad  cannot  be  built  on  a  street 
in  such  a  manner  as  to  cause  any  material  obstruction;  and 
the  court  proceed  to  state  at  length  what  they  mean  by  a  ma- 
terial obstruction.* 

§  6667.  Interpretation  of  Saving  Clause  Bepugrnant  to  the 
Body  of  the  Act.  —  The  foregoing  principle  of  interpretation,, 
when  applied  to  private  grants,  necessarily  involves  the  con- 
clusion that  a  saving  clause,  which  is  directly  repugnant  to  the 
body  of  the  act,  will  not  be  allowed  to  defeat  the  main  purpose^ 
of  the  enactment  But  here  the  other  principle  involved  in 
the  construction  of  public  grants^  comes  in  and  controls;  so- 
that  if  the  charter  or  enabling  act  contains  a  clause  intended 
as  a  reservation  of  public  rights,  and  this  clause  is  directly  re- 
pugnant to  the  body  of  the  act,  and  it  turns  out  that  the- 
privileges  granted  by  the  act  cannot  be  enjoyed,  except  in. 
disregard  of  this  saving  clause,  then  they  cannot  be  enjoyed. 
at  all,  but  the  grant  is  defeated.  In  other  words,  the  rule  is- 
that,  as  against  the  public,  the  corporation  cannot  take,  by 
the  general  words  of  its  grant,  what  is  expressly  reserved  or 
prohibited,  although  the  reservation  may  defeat  the  grant. 
The  rule  of  construction  which  harmonizes,  if  possible,  all 
parts  of  the  instrument,'  "  will  not  apply  in  the  construction 
of  the  charters  of  private  corporations,  where  the  matters- 
contained  in  the  saving  clause  are  made,  and  intended  to  be- 
made,  an  essential  condition  of  the  enjoyment  of  the  charter. 
If  private  corporations  accept  charters  under  such  circum- 
stances, they  take  them  cum  onere;  they  must  enjoy  their  priv- 
ileges subject  to  the  conditions,  or  not  enjoy  them  at  all."  * 

§  5668.  Illustrations  of  This  Principle.  —  Thus,  where  the 
charter  of  a  boom  company  authorized  it  to  maintain  a  boom  on  the 

'  Com.  V.  Erie  &c.  E.  Co.,  27  Pa.  St.  sylvania  Lumber  &c.  Co.,  121  Pa.  St. 

339,  356,  357;  s.  c.  67  Am.  Dec.  471.  143,  159;    s.  c.  6  Am.  St.  Rep.  766, 

'  Ante,  §  5345.  769,  opinion  by  Clark,  J.    So  held  in 

•  Ante,  §  5347.  Dugan  v.  Bridge  Co.,  27  Pa.  St.  303  y 

*  West  Branch  Boom  Co.  v.  Penn-  a.  c.  67  Am.  Dec.  464. 
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Penobscot  River  wherever  it  should  think  necessary,  provided  such 
'i)oom  should  be  constructed  as  to  preserve  navigation,  —  it  was  held 
that  the  company  would  not  be  allowed  to  interrupt,  by  its  boom, 
"the  navigation  of  its  river,  upon  the  plea  that  it  was  necessary  to 
the  enjoyment  of  the  privilege  granted;  but  that,  if  it  should  turn 
-out  that  the  privilege  could  not  be  enjoyed  except  in  violation  of  the 
■condition  of  the  grant,  it  could  not  be  enjoyed  at  all.'  Applying  the 
;6ame  rule,  it  has  been  held  that  a  condition  in  a  charter  authorizing 
-a  corporation  to  build  a  bridge  over  a  navigable  stream,  that  it 
"  shall  not  injure,  stop,  or  interrupt  the  navigation,"  is  not  complied 
with  by  building  the  bridge  in  such  a  manner  as  will  do  as  little 
-injury  as  possible  to  the  navigation  as  it  existed  when  the  bridge  was 
ibuilt;  and  if  the  structure,  at  any  time  during  its  continuance,  actu- 
ally injures,  stops,  or  interrupts  the  navigation,  the  company  must 
pay  damages  to  any  party  injured  thereby.'  Such  a  condition  in 
the  charter  of  the  bridge  company,  it  has  been  held,  is  not  limited 
to  the  kind  and  amount  of  trade  on  the  stream  at  the  time  of  the 
■enactment,  but  extends  to  the  increased  business  incident  to  the  ex- 
pansion of  commerce  and  the  growth  of  the  country.'  Such  a  com- 
Tpany  will  not,  indeed,  be  held  liable  for  an  obstruction  of  the 
:navigation  occasioned  by  artificial  causes  created  by  third  persons; 
but  it  will  be  liable  for  obstructions  occasioned  by  natural  causes 
influenced  in  their  operation  by  the  piers  of  the  bridge,  and  its  lia- 
bility extends  to  consequential  damages  flowing  from  its  act,  as  much 
-as  if  the  act  itself  had,  without  any  intermediate  agency,  occasioned 
the  injury.* 

§  5669.  Conditions  ^Expressed  I^xclude  Those  not  !Ex- 
pressed.  —  The  principle  that  a  grant  of  corporate  franchises 
is  to  be  construed  most  strongly  in  favor  of  the  public  and 
.against  the  corporation,  affords  stronger  reasons  for  the  appli- 
■cation,  in  the  interpretation  of  charters,  of  the  principle 
■expressio  unius  est  exclusio  alterius.     If,  therefore,  an  act  of 

'  Plummer  J).  Penobscot  Lumbering  St.  147,  158;  in  Flanagan  v.  Phila- 

Assc,  67  Me.  363.  delphia,  42  Pa.  St.  219,  232;  and  in 

»  Dugan  V.  Bridge  Co.,  27  Pa.  St.  Monongahela  Bridge  Co.  v.  Kirk,  46 

503;  8.  c.  67  Am.  Dec.  464.  Pa.  St.  112;  s.  c.  84  Am.  Dec.  527,  — 

'  Ibid.  to  the  point  that  the  legislature  may 

*  Ibid.    This  case  is  cited  in  Clarke  impose  the    conditions  on  which  a 

■SI.  Birmingham  &c.  Bridge  Co.,  41  Pa.  bridge  shall  be  built. 
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incorporation  expresses  the  conditions  on  which  the  grant  of 
the  franchise  is  to  depend,  other  conditions  cannot  be  inferred 
irom  the  nature  and  objects  of  the  grant.'  So  generally,  if 
power  is  conferred  upon  a  corporation  to  do  a  prescribed  act 
-within  a  prescribed  time,  the  power  must  be  exercised  within  that 
iime,  or  it  will  be  lost:  the  grant  will  not  be  construed  as 
.meaning  that  it  may  be  done  within  some  other  time?' 

%  5670.  Grants  of  Exclusive  Privileges  not  Implied.  —  It 

is  a  part  of  the  principle  of  construction  already  alluded  to  ' 
that  grants  of  exclusive  privileges  and  monopolies  will  be 
■strictly  construed  and  with  reference  to  the  particular  objects 
of  the  grant,^  and  that  an  intention  on  the  part  of  the  legisla- 
ture to  grant  an  exclusive  privilege  or  monopoly  to  a  corpora- 
tion, will  not  be  implied  from  general  language,  although  a 
subsequent  grant  of  similar  privileges  to  another  corporation 
may  render  the  former  grant  unprofitable,  or  even  valueless.^ 
It  is  a  part  of  this  principle  that,  in  the  construction  of  a 
statute  relating  to  the  powers  of  a  corporation  of  a  particular 
■class,  a  construction  will,  if  possible,  be  avoided  which  will 
put  the  legislature  in  the  predicament  of  exempting  a  par- 
ticular corporation  from  the  operation  of  a  general  law 
intended  to  protect  the  public  against  the  frauds  of  all  cor- 
porations of  the  particular  class,  especially  where  such  a 
•construction  would  give  to  the  particular  corporation  an 
■unreasonable  monopoly  of  fraud  at  variance  with  constitutional 
principles;  but  a  charter  will,  in  such  a  case,  if  possible,  be 
•construed  so  as  to  operate  in  harmony  with  and  subordinate 
to  the  general  statute  law.* 

'  Eailroad  Co.  ■U.White,  10  S.C.  155.  Bridge    v.  Warren    Bridge,   11    Pet. 

'  Williamsport   v.  Kent,   14  Ind.  (U.   S.)   420;   State  v.  Hamilton,  47 

"506,  308.  Ohio  St.  52 ;  Memphis  &c.  Gas  Co.  v. 

'  ^nie,  §^  5345,  5659.  Williamson,   9  Heisk.    (Tenn.)   314; 

*  Mohawk  Bridge  Co.  v.  Utica  &c.  Gaines  v.  Ooates,  51  Miss.  335. 

B.  Co.,  6  Paige  (N.  Y.),  554;  Cayuga  "This  is  the  summation  of    the 

3ridge  Co.  v.  Magee,  2  Paige  (N.  Y.),  author,  assisted  by  the  able  reporter, 

116;   Eioe  v.  Railroad  Co.,  1   Black  of  the  caustic  opinion  of  Mr.  Justice 

<U.  S.),  358.  Doe,  in  De  Lancey  v.  Insurance  Co., 

'  Ante,    6   5399:     Charles    Eiver  52  N.  H.  581. 
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§  5671.  General  Words  Construed  in  Subordination  to 
General  Laws.  —  It  is,  moreover,  a  branch  of  the  principle 
of  interpretation  already  alluded  to,*  that  mere  general  words- 
in  a  charter  do  not  authorize  the  corporation  to  do  acts  which 
are  prohibited  by  the  general  public  law  of  the  State,  but 
that  such  words  are  construed  in  subordination  to  the  general 
laws.  Thus,  a  charter  provision  authorizing  the  corporation 
to  dispose  of  property  "  in  any  manner  they  deem  best," 
does  not  operate  to  enable  them  to  resort  to  a  lottery  to  dis- 
pose of  it,  if  lotteries  are  prohibited  by  the  general  law.^  So, 
if  the  general  municipal  law  prohibits  and  punishes  the  keeping 
of  public  gaming  tables,  any  statute  under  which  it  is  claimed 
that  a  particular  association  is  authorized  to  maintain  such 
table  should  be  construed  strictly,  and  the  power  claimed 
should  not  be  accorded,  unless  clearly  conferred.'  So,  a  char- 
ter will  not  be  construed  as  authorizing  a  railroad  company  to- 
change  the  location  of  any  portion  of  any  public  road,  and  to 
occupy  such  portions  as  they  may  deem  necessary  or  expe- 
dient, because  of  mere  pecuniary  advantage  or  convenience  to 
the  company  making  such  diversion  of  an  ancient  highway.* 
Upon  the  same  principle  of  construction,  it  was  held  that 
the  charter  of  a  stock-yard  company  did  not  empower  the  com- 
pany to  carry  on  the  business  authorized  in  a  way  that  would 
be  injurious  to  others  or  would  materially  affect  their  healthy 
their  comfort,  or  their  enjoyment  of  their  property.^  And  it 
is  upon  this  principle  that  the  power  granted  to  private  cor- 
porations to  construct  works  of  a  public  nature,  for  their 
own  pecuniary  gain,  is  construed  in  subordination  to  the- 
right  of  land-owners,  whose  land  is  thereby  damaged,  to  have- 
compensation  therefor.^ 

§  5672.  Powers  to  be  Exercised  for  tbe  Public  Good  Im- 
perative.— It  is  a  well-understood  principle  of  statutory  con- 


I 


'  Ante,  §§  5345,  5659.  «  Greenwich  v.  Easton,  24  N.  J, 

»  State  V.  Krebs,  64  N.  C.  604.  Eq.  217. 

»  Aicardi  v.  State,  19  "Wall.  (U.  S.)  '  Babcock  v.   New  Jersey    Stock 

635.  Yard  Co.,  20  N.  J.  Eq.  296. 

6  Post,  §  6371. 
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struction  that  whenever  public  rights  are  involved,  the  word 
"may"  may  be  construed  to  mean  "shall"  or  "must.'"^  Upon 
this  principle,  it  has  been  held  that  where  a  statute  confers  a 
power  upon  a  corporation  to  be  exercised  for  the  public  good, 
the  exercise  of  the  power  is  not  merely  discretionary  but  ia 
imperative}  But  it  is  doubtful  whether  this  can  be  affirmed  as 
a  general'  rule  of  interpretation  when  applied  to  grants  to 
private  corporations,  and  it  is  quite  impossible  to  suppose  that 
it  can  be  applied  in  all  cases.  A  corporation  may  be,  for  in- 
stance, chartered  with  power  to  build  a  railroad.  Can  it  be 
affirmed  that  it  can  be  compelled  to  build  its  road,  by  any 
process  known  to  the  law,  irrespective  of  its  ability  to  raise 
the  means  to  do  so?  And  many  other  cases  may  be  supposed 
where  such  a  rule  cannot  properly  be  applied.  Thus,  where 
the  charter  of  a  corporation  provided  that  it  "might  be  lawful" 
for  the  corporation  to  set  aside  a  part  of  its  capital,  as  an  an- 
■nuity  fund,  to  be  held  as  security  for  the  payment  of  annuities 
alone,  —  it  was  held  that  this  was  not  imperative;  and  that  the 
■charter  was  not  violated  by  granting  annuities  before  making 
the  appropriation.' 

§  5673.  "When  Grants  in  Prsesenti  Interpreted  as  Prom- 
ises to  Grant.  —  On  the  other  hand,  it  has  been  held  that 
words  of  present  grant,  used  in  an  act  of  incorporation,  will 
be  interpreted  as  only  a  promise  to  grant,  if  the  given  right  be 
with  reference  to  what  does  not  at  the  time  exist.  They  are 
but  a  legislative  promise,  which  the  judiciary  will  not  en- 
force.* When,  therefore,  the  legislature  incorporated  a  pas- 
senger railroad  company,  and  in  its  charter  empowered  it  to 
connect  with  any  passenger  railway  then  constructed  or  there- 
after to  be  constructed,  so  as  to  give  it  a  complete  route  from 
T'airmount  to  the  Exchange,  —  it  was  held  that  this  did  not 

1  State  V.  Hannibal  &c.  E.   Co.,  «  Baltimore  w.  Marriott,  9  Md.  160; 

51  Mo.  532 ;  State  v.  Laughlin,  73  Mo.  «.  c.  66  Am.  Dec,  326. 

443.      Or  where  the  legislature  ob-  »  Verplanckij.  Mercantile  Ins.  Co., 

viously  meant    to  impose    a  positive  1  Edw.  Oh.  (N.  Y.)  84. 

■duty,  and  not  give  a  discretion:  Spauld-  *  North  Branch  &c.  R.  Oo.  v.  Oity 

ing  V.  Suss,  4  Mo.  App.  541,  &c.  E.  Co.,  38  Pa.  St,  361. 
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give  the  company  a  right  to  connect  with  another  passenger 
railway  which  was  neither  made  at  the  time,  nor  the  right  to 
make  which  had  then  been  granted  by  the  legislature.  The 
alleged  right,  at  the  time  of  its  creation,  had  nothing  to  which 
it  could  attach,  or  on  which  it  could  rest,  and  was,  therefore, 
in  the  view  of  the  court,  no  right  at  all.* 

§  5674.  Kestrictive  Provisions  Which  are  Deemed  Direct- 
ory Merely. —  In  order  to  avoid  the  unjust  and  injurious 
consequences  which  flow  from  declaring  contracts  made  in 
€xcess  of  the  powers  conferred  upon  corporations,  or  in  viola- 
tion of  provisions  contained  in  acts  of  incorporation,  utterly 
void,  the  courts  have  sometimes  taken  refuge  in  the  position 
that  certain  injunctions  and  prohibitions  in  acts  of  incorpora- 
tion are  directory  merely,  and  that  their  observance  is  not 
necessary  to  the  validity  of  contracts,  the  making  of  which 
they  were  designed  to  restrain.^  "That  some  of  the  provi- 
sions of  the  charter  and  by-laws  may  well  be  deemed  directory 
to  the  officers,  and  not  conditions  without  which  their  acts 
would  be  utterly  void,  will  scarcely  be  disputed.  What  are  to 
be  deemed  such  provisions  must  depend  upon  the  sound 
construction  of  the  nature  and  object  of  each  regulation,  and 
of  public  convenience  and  apparent  legislative  intention.^  If 
a  regulation  be  merely  directory,  then  any  deviation  from  it, 
though  it  may  subject  the  officers  to  responsibility,  both  to 
the  government  and  the  stockholders,  cannot  be  taken 
advantage  of  by  third  persons."  *  The  charter  of  the  Bank 
of  the  United  States  provided  "  that  each  cashier,  before  he 
enters  upon  the  duties  of  his  office,  shall  be  required  to  give 
bond,  with  two  or  more  sureties,  to  the  satisfaction  of  the 
directors."  This  did  not  make  it  necessary  that  his  bond 
should  be  accepted  by  the  directors  as  satisfactory,  in  order  to 
maintain  an  action  on  the  bond  to  charge  the  sureties.^     An- 

1  North  Brancli  &c.  R.  Co.  v.  City  '  Middle  Bridge  v.  Brooks,  13  Me. 

&c.  E.  Co.,  38  Pa.  St.  361.  391 ;  s.  c.  29  Am.  Dec.  510. 

^  Bates   V.  Bank    of   Alabama,  2  '  Mr.   Justice    Story  in    Bank  of 

Ala.    451,   463 ;    Bank    of    Northern  United  States  v.  Dandridge,  12  Wheat. 

Liberties   v.  Oresson,  12  Serg.  &  B.  (U.  S.)  64,81. 
(Pa.)  306, 314.  '  Ibid. 
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other  bank  charter  made  it  the  duty  of  the  board  of  directors 
to  take  a  bond  from  their  cashier  with  two  or  more  sufficient 
sureties,  and  they  were  also  required,  by  their  own  by-laws,  to 
take  a  bond  from  their  book-keeper,  with  sureties,  but  they 
took  a  bond  from  sureties  without  joining  the  principal.  It 
was,  nevertheless,  held  a  good  obligation  as  against  the  sure- 
ties.' But  we  have  more  difficulty  in  understanding  how  the 
court  could  hold  the  following  statutory  provision  directory: 
"  It  shall  not  be  lawful  for  the  president  and  directors  of  said 
bank  to  purchase  or  discount  any  draft  or  bill  of  exchange 
for  a  larger  sum  than  $5,000." ' 

§  6675.  Not  Construed  Ketroactively,  or  as  Impairingr 
Vested  Rig-hts.  —  On  principles  already  frequently  referred 
to,'  and  in  conformity  with  what  is  hereafter  stated,^  tlie 
charter  of  a  corporation  will  not  be  construed  so  as  to  have  a 
retroactive  operation,  if  that  operation  will  be  in  derogation 
of  existing  rights;  nor  will  it  be  construed  as  impairing  any 
rights  already  vested;  unless,  in  either  case,  such  a  construc- 
tion is  imperative;  and  then  the  question  wiH  arise  as  to  th« 
power,  under  the  constitution  of  the  United  States  or  of  the 
State,  of  the  legislature  to  enact  it. 

§  6676.  Release  of  Public  Penalties. —  But  this  principle 
does  not  extend  so  far  as  to  prevent  the  legislature  from  pass- 
ing an  act  releasing  a  public  penalty  which  it  has  imposed 
upon  a  corporation,  even  where  the  penalty  accrues  to  a 
county  or  municipal  subdivision  of  the  State,  —  as,  for  instance, 
where  a  railroad  company  had  been  laid  under  a  forfeiture 
of  $1,000,000,  to  the  State,  for  the  use  of  a  particular  county, 

'  Bank  of  Northern  Liberties  v,  this  way,  so  as  to  make  each  hill  less 
Cresson,  12  Serg.  &  B.  (Pa.)  306.  than  $5,000  was  an  evasion  of  the 

'  In  the  case  to  which  we  refer  the  statute ;  but  it  was  held  that  the 
bank  advanced  to  one  person  about  statute  was  directory  merely,  and  an 
$79,000  on  separate  bills  of  exchange,  action  on  one  of  the  bills  was  there- 
each  of  a  denomination  less  than  fore  sustained.  Bates  v.  Bank  of  Ala- 
$5,000.  It  was  admitted  that  split-  bama,  2  Ala.  451,  462. 
ting  up  a  large  loan  into  fragnients  in  '  Ante,  §§  5662,  5663,  5664. 

*  Fott,  §  6371. 

4371 


4  Thomp.  Corp.  §  5678.]     powers  and  ultra  vires. 

in  case  it  should  not  locate  the  railroad,  which  it  had  been 
created  to  build,  in  the  manner  provided  for  in  the  charter, 
and  the  legislature  subsequently  repealed  so  much  of  the  act 
as  prescribed  the  route  and  remitted  and  released  the  penalty, 
and  directed  a  discontinuance  of  an  action  brought  to  recover 
the  same.' 

§  6677.  Application  of  the  Rule  that  Words  are  to  be 
Taken  in  the  Strongest  Sense  against  the  Party  Using' 
Them.  —  The  rule  of  strict  interpretation  in  favor  of  the  public 
and  against  the  corporation*  would  be  destroyed,  if  the  rule 
were  applied,  which  obtains  in  the  construction  of  private  in- 
struments, that  words  are  to  be  taken  in  the  strongest  sense 
against  the  party  using  them.  And  it  is  a  just  conclusion 
that,  for  the  purpose  of  applying  this  rule,  the  promoters,  who 
generally  draw  the  act  of  incorporation  and  induce  the  legis- 
lature to  pass  it,  are  to  be  regarded  as  the  persons  who  em- 
ploy the  words  of  the  charter;  and  it  is  against  them  and 
their  co-adventurers,  —  that  is  to  say,  against  those  claiming 
rights  under  the  charter  and  against  the  corporation  itself, 
—  that  the  rule  applies  that  the  words  are  to  be  taken  in  their 
strongest  sense.' 

§  5678.  General  Provision  of  Law  Ko  Effect  upon  Subse- 
quent Special  Charters.  — A  general  provision  of  law,  enacted 
by  the  legislature  of  a  State,  declaring  that  the  charter  of 
every  corporation  which  shall  be  thereafter  granted  by  the 
legislature,  shall  be  subject  to  alteration,  suspension,  or  repeal, 
in  the  discretion  of  the  legislature,  has  no  effect  upon  special 
charters  granted  by  subsequent  legislatures.  The  principle 
of  interpretation  which  here  obtains  is  expressed  in  the 
maxim  generalia  speeialibus  non  derogant.     Such  an  enactment 

1  State  V.  Baltimore  &c.  R.  Co.,  3  •  Ante,  §5  5345,  5659. 

How.  (TJ.  S.)  534.    The  case  was  de-  »  Ealeigh  &c.  B.  Co.  v.  Eeid,  64 

cided  on  the  principle  that  no  vested     N.  C.  155 ;  Wilmington  &c.  R.  Co.  v. 
right,  protected  under  the  constitu-     Eeid,  64  N.  C.  226 ;  McAden  v.  Jen- 
tion  of  the  United  States,  inhered  in     kins,  64  N.  C.  796. 
a  municipal  corporation  in  respect  of 
a  public  penalty. 
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by  one  legislature  could  not,  of  course,  operate  to  tie  up  the 
hands  of  another;  and  when  a  subsequent  legislature,  with 
reference  to  a  particular  corporation,  enacts  that  which  is  in- 
consistent with  the  prior  general  law,  it  will  be  intended  that, 
for  reasons  satisfactory  to  the  subsequent  legislature,  the 
restrictions  established  by  the  previous  legislature  were,  as  to 
the  particular  corporation,  intended  to  be  removed.  Hence, 
although  a  subsequent  legislature,  in  creating  a  corporation, 
grants  to  it  an  exemption  from  taxation  for  a  given  length  of 
time,  the  company  will  be  entitled  to  enjoy  this  exemption, 
although  a  subsequent  legislature,  or  even  a  constitutional 
convention,  may  attempt  its  abrogation.^  So,  if  a  special 
charter,  enacted  subsequently  to  a  general  body  of  statute  law, 
prescribes  a  rule  for  the  transfer  of  commercial  paper  by  the 
particular  corporation,  different  from  that  prescribed  by  the 
general  law,  the  special  rule  will,  in  so  far  as  it  can  operate, 
be  deemed  to  over-ride  the  general  law.^  An  exception  to  this 
principle  is  found  in  a  rule  already  considered,'  that  an  exist- 
ing general,  statute  or  constitutional  provision,  reserving  to  the 
legislature  the  right  to  alter,  amend,  or  repeal  corporate 
charters,  enters  into  and  qualifies  every  special  charter  which 
the  legislature  may  grant. 

§  5679.  Special  Charter  Provisions  not  Repealed  by  Sub- 
sequent General  Laws.  —  Provisions  in  special  charters, 
whereby  some  exceptional  benefit  or  privilege  is  conferred, 
are  not  repealed  by  subsequent  general  laws,  or  constitutional 
ordinances,  which  prohibit  the  conferring  of  like  benefits 
upon  corporations.  The  reason  is,  that  repeals  by  implication 
are  not  favored,*  and  that,  in  enacting  a  general  rule,  the  legis- 
lature or  constitutional  convention  is  not  understood  as  in- 
tending to  affect  any  matter  which  has  previously  been  the 
subject  of  special  legislative  providence.  This  principle  con- 
forms to  the  maxim  alluded  to  in  the  previous  section,  which 

1  Scotland  County  v.  Missouri  &c.  E.  Co.,  65  Mo.  123,  136. 
'  Wood  V.  Wellington,  30  N.  Y.  '  Ante,  §  92. 

218.  «  Fost,  §  5680. 
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is  of  very  general  application,  not  only  in  the  construction  of 
statutes,  but  also  in  the  construction  of  deeds  and  other  writ- 
ten instruments:  Generalia  specialibus  non  derogant.  More- 
over, although,  at  the  time  of  granting  the  peculiar  charter 
privilege,  the  state  of  the  law  was  such  that  it  was  competent 
for  the  legislature  subsequently  to  repeal  the  same,  yet  it  will 
not  be  intended  as  designing  to  do  this,  by  the  enacting  of  a 
general  law  by  which  similar  benefits  or  privileges  are  de- 
nied to  corporations  generally.^ 

§  6680.  Bepeals  by  Implication.  —  Repeals  '~f  statutes  by 
mere  implication  are  not  favored.^    The  general  presumption 


'  This  principle  was  applied  to  the 
following  state  of  facts :  In  1865  the 
legislature  of  Missouri,  by  a  special 
act  of  incorporation,  created  a  rail- 
road company,  and,  among  other 
things,  extended  to  it  the  follow- 
ing privilege:  "It  shall  be  lawful 
for  the  corporate  authorities  of  any 
city  or  town,  or  county  court  of  any 
county  desiring  to  do  so,  to  sub- 
scribe to  the  capital  stock  of  said 
company,  and  may  issue  bonds  there- 
for, and  levy  a  tax  to  pay  the  same, 
not  to  exceed  one-twentieth  of  one  per 
cent  upon  the  assessed  value  of  tax- 
able property  for  each  year."  Sub- 
sequently, a  new  constitution  was 
framed  and  ratified,  which  contained 
the  following  ordinance:  "The  gen- 
eral assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a 
stockholder  in,  or  to  loan  its  credit 
to,  any  company,  association,  or  cor-* 
poration,  unless  two-thirds  of  the 
qualified  voters  of  such  county,  city, 
or  town,  at  a  regular  or  special  elec- 
tion to  be  held  therein,  shall  assent 
thereto."  It  also  contained  a  pro- 
vision that  "  all  statute  laws  of  this 
State,  now  in  force,  not  inconsistent 
with  this  constitution,  shall  continue 
in  force  until  they  shall  expire  by 
their  own  limitation,  or  be  amended 
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or  repealed  by  the  general  assembly." 
It  was  held  that  the  provision  of  the 
charter,  making  it  lawful  for  munici- 
pal corporations  to  subscribe  to  the 
stock  of  the  company,  and  issue  bonds 
therefor,  was  not  affected  by  the  sub- 
sequent constitutional  provision ;  that 
the  constitutional  provision  was  not 
retroactive,  and  did  nol?  abrogate  pro- 
visions of  this  kind,  in  the  charters  of 
corporations,  existing  at  the  time  it 
was  adopted ;  and  that  it  was  accord- 
ingly lawful,  notwithstanding  the 
constitutional  provisions,  for  a  county 
court  to  subscribe  to  the  stock  of  the 
railroad  com^pany,  and  authorize  the 
issuing  of  county  bonds  without 
the  authority  of  a  two-thirds  vote  of 
the  qualified  voters,  as  provided  in 
the  constitutional  ordinances.  State 
V.  Macon  County  Court,  41  Mo.  453. 
'  McCartee  v.  Orphan  Asylum  So- 
ciety, 9  Cow.  (N.  Y.)  437,  506;  s.  c. 
18  Am.  Dec.  516;  Ludlow  v.  John- 
ston, 3  Ohio,  553 ;  Dodge  v.  Gridley, 
10  Ohio,  174,  178;  State  v.  Macon 
County  Court,  41  Mo.  453 ;  St.  Louis  v. 
Alexander,  23  Mo.  483;  Goodrich  v. 
Milwaukee,  24  Wis.  422;  Horton  v. 
Mobile  School  Comm'rs,  43  Ala.  598 ; 
Gill  V.  State,  30  Tex.  514 ;  Kerlinger 
V.  Barnes,  14  Minn.  526;  Deters  v. 
Eenick,  37  Mo.  597. 
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is,  that  if  the  legislature  intends  to  repeal  a  prior  statute,  it 
will  do  so  in  express  terms.  This  presumption  yields  where 
the  provisions  of  the  prior  and  the  subsequent  statute  are 
irreconcilablj'  inconsistent;  but  it  holds  where  the  two  stat- 
utes can  be- reasonably  interpreted  so  as  to  stand  together.  On 
a  principle  already  expressed,^  a  later  statute  which  is  general 
and  affirmative  does  not  abrogate  an  earlier  one  which  is  par- 
ticular, unless  negative  words  are  used,  or  unless  the  two  stat- 
utes are  irreconcilably  inconsistent.^  But  it  is  consistent  with 
this  principle  that  a  statute '  which  covers  the  whole  subject,  and 
which  is  apparently  intended  to  furnish  the  only  law  in  respect 
of  it,  repeals  by  implication  an  earlier  statute  on  the  same 
subject,  although  it  makes  no  reference  to  it.* 

§  5681.  Provisions  in  Derogation  of  Common  Law  Strictly 
Construed.  —  It  is  often  stated  that  statutes  in  derogation  of  the 
common  law  will  be,  for  that  reason,  strictly  construed?  This 
rule  of  interpretation  unquestionably  grew  out  of  the  jealousy 
of  the  judges  of  invasions  by  Parliament  of  the  system  of  law, 
called  the  common  law,  which  the  judges  themselves  had  made; 
and  we  cannot  fully  understand  the  motive  of  this  rule  of 
construction  without  recurring  to  the  extravagant  affection 
for  the  common  law,  as  a  system,  exhibited  by  lawyers  and 
judges  of  former  times,  —  Coke,  Blackstone,  and  others.  The 
rule  is  believed  to  have  no  just  place  in  American  jurispru- 
dence, especially  in  view  of  the  fact  that  many  of  the  still 
subsisting  principles  of  the  common  law  are  hostile  to  justice, 
barbarous,  and  odious.  It  is  often  said  that,  by  the  common 
law,  the  individuality  of  the  members  of  a  corporation  is 
merged  in  the  associate  body,  so  far  as  to  exempt  the  individual 
members  from  liability  for  the  debts  of  the  corporation.  But  even 
this  is  not  a  universal  principle  of  the  common  law,  as  is 

'  Ante,  §  5679. 
'  Brown  v.  County  Comm'rs,  21  Pa.      in  relation  to  the  reduction  of  capital 
St.  37 ;  Omit  v.  Com.,  21  Pa.  St.  426,      stock  by  corporations. 
435.  *  People  v.  Carr,  36  Hun  (N.  Y.), 

•  Here,  N.  Y.  Laws  1884,  ch.  264,      488. 

»  Ante,  §  3013;  McMullin  v.  McCreary,  54  Pa.  St.  230. 
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shown  in  the  fact  that  the  members  of  New  England  towns 
have  always  been  held  answerable,  out  of  their  private  estates, 
for  judgments  recovered  against  their  towns.  But  upon  this 
basis,  that  the  members  of  corporations  are  not,  at  common 
law,  liable  for  their  debts,  an  enlightened  court  has  held  that 
a  provision  in  a  charter  that  "  the  stockholders  of  said  com- 
pany shall  be  jointly  and  severally  liable,  in  their  individual 
capacity,  for  debts  due  mechanics,  workmen,  and  laborers,  em- 
ployed by  said  company,  and  for  materials  furnished  said 
company,"  is  to  be  strictly  construed,*  •  The  decision  is  a  gross 
perversion,  or  rather  an  inversion,  of  the  sound  principles 
which  should  apply  in  the  construction  of  corporate  charters. 
The  members  of  unincorporated  companies,  and  all  who  join 
their  capital  and  labor  for  private  gain  without  being  incor- 
porated, stand  liable  in  their  individual  capacities  for  the 
joint  debts.  This  is  a  general  rule.  A  statute  which  grants  a 
charter  of  incorporation  exempts  the  particular  co-advehturers 
from  the  operation  of  this  general  rule,  and  is  to  that  extent 
against  common  right.  It  follows  that  the  true  rule  of  inter- 
pretation is,  that  any  clause  or  proviso  in  the  grant,  which 
qualifies  this  exemption,  goes  no  further  than  to  leave  them  to 
stand,  in  respect  of  their  liability  for  the  joint  debts,  where 
they  would  have  stood  if  the  charter  had  not  been  granted. 
The  clause  is,  therefore,  to  be  favorably  interpreted  toward 
those  for  whose  benefit  it  was  intended,  on  the  principle 
already  alluded  to,  that  grants  of  powers  and  privileges  are  to 
be  interpreted  strictly  in  favor  of  the  public  and  against  the 
grantees.^ 

§  6682.  In  What  Respect    Charters  Construed  Liberally. 

An  early  decision  of  the  Supreme  Court  of  Indiana  contains 
this  dictum:  "  On  questions  as  to  power  of  dealing  in  a  cor- 
porate capacity,  with  third  persons,  these  companies  must  be 
limited  by  their  respective  charters;  but  on  those  relating 
to  the  mere  manner  of  getting  into  operation, —  of  becoming 

'  Moyer  v.  Pennsylvania  Slate  Co.,         '  Ante,  §§  5345,  5657. 
71  Pa.  St.  293. 
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prepared  to  act — a  liberal  construction  is  to  be  adopted."* 
This  language  is  believed  to  formulate  a  principle  in  con- 
formity with  which  the  courts  have  generally  acted.  That 
principle  is  that,  in  respect  of  matters  of  form  and  detail,  pre- 
scribed  by  the  legislature,  relating  to  the  organization  of  cor- 
porations, a  strict  adherence  to  the  statutory  directions  will 
not  be  required,  but  only  matters  of  substance  and  essence 
will  be  insisted  upon.* 

§  5683.  Whether  liegislatlve  History  Examined.  —  It  has 

been  held  that  in  interpreting  an  act  of  incorporation,  the  court 
will  not  examine  what  took  place  while  it  was  passing  through 
the  legislature.* 

I  5684.  Communis  Error  Facit  Jus.  —  It  is  a  principle  in 
the  interpretation  of  statutes,  to  which  the  judicial  courts  yield 
on  grounds  of  public  policy,  that  where  all  the  branches  of  the 
government,  or  where  all  the  departments,  or  officials  of  the 
government  charged  with  the  execution  of  a  statute,  have 
placed  upon  it  a  certain  construction  for  a  long  period'  of 
time,  that  construction  will  not  be  disturbed  by  the  courts, 
but  will  be  followed.*  Upon  this  principle,  it  has  been  held 
that  where  the  public  officers  and  the  legislature  of  the  State 
have,  for  a  period  of  eighteen  years,  acted  upon  a  certain  con- 
struction of  an  act  of  incorporation  passed  by  the  State,  a 
mistake  by  the  officers  will  not  be  presumed,  but  that  the  con- 
struction so  acted  upon  will  be  conclusive.* 

§  5685.  Conditions  Precedent  must  he  Performed  or 
Waived.  —  It  is  a  principle  in  the  law  of  private  contracts  that 
where  a  condition  precedent  to  the  passing  of  a  certain  right 
has  been  agreed  upon,  this  condition  must  be  performed,  or 
waived  by  the  opposite  party,  before  the  right  will  pass,  and 
that,  in  an  action  upon  the  contract  embodying  the  condition, 

1  Judah  V.  American  Live  Stock  Ins.  Co.,  4  Ind.  333,  837. 
"  Ante,  §  224,  et  seq.  *  23  Am.  Law  Eev.  113. 

'  Bank  of  Pennsylvania  v.  Com.,  '  Attorney-General    v.    Bank    of 

19  Pa.  St.  144.  Newbern,  1  Dev.  &  B.  Eq.  (N.  0.)  216. 
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performance  or  waiver  must  be  averred  and  proved}  A  char- 
ter is,  for  some  purposes,  deemed  a  contract  between  the  State 
and  the  grantee,  or  between  the  State  and  the  corporation 
after  it  has  come  into  existence.^  In  conformity  with  this 
principle,  if  the  State,  in  granting  the  charter,  imposes  the 
performance  of  a  condition  precedent  to  the  passing  of  a  cer- 
tain right,  franchise,  or  power  to  the  corporation,  that  con- 
dition must  either  be  performed  by  the  corporation,  or  its 
performance  must  be  wgiived  by  the  State,  which  is  the  oppo- 
site party  to  the  contract,  before  such  right,  power,  or  fran- 
chise will  pass.'  If,  therefore,  the  charter  of  a  turnpike 
company  requires  its  road  to  be  improved  in  a  certain  man- 
ner before  the  company  can  exact  tolls  from  the  public  for 
traveling  over  it,  until  the  road  is  so  improved,  the  right  to 
exact  tolls  does  not,  of  course,  exist.  But  this  condition  pre- 
cedent is  discharged  by  a  supplementary  act  giving  the  com- 
pany the  power  to  take  tolls  in  a  new  mode  inconsistent  with 
that  previously  prescribed,  and  showing  an  intention  on  the 
part  of  the  legislature  to  acknowledge  the  performance  of  the 
conditions  on  the  part  of  the  corporation,  or  to  waive  such 
performance.* 

§  5686.  What  Powers  are  Included  in  Particular  Grants. 

A  provision  in  a  statute  authorizing  a  railroad  company  to  mortgage 
its  "  road,  income,  and  other  property,"  does  not  authorize  a  mort- 
'  gage  of  its  franchises}  .  -  -  -  Under  a  grant  in  its  charter  of 
the  right  "  to  acquire,  alien,  transfer,  and  dispose  of  property  of 
every  kind,"  a  railway  company  may  mortgage  its  property,  as  dis- 
tinguished from  its /rancftise  of  being  a  corporation.^  -  -  -  -  A 
statute  authorizing  the  creation  of  corporations  "for  any  other  pur- 
pose intended  for  mutual  profit  or  benefit,  not  otherwise  specially  pro- 
vided for,  and  not  inconsistent  with  the  constitution  and  laws  of 
this  State," '  is  sufficiently  comprehensive  to  embrace  a  corporation 

1  Ante,  §§  226,  227,  1827. 

*  Ante,  §  6381.  »  PuUan  v.  Cincinnati  &o.  R.  Co., 

*  See  Brookville   &c.   Co.   v.  Mc-     4  Bias.  (U.  S.)  35. 

Carty,  8  Ind.  892;  a.  c.  65  Am.  Dec.  •  McAllister  ».  Plant,  54  MisB.  106; 

678,  — where  the  principle  ia  stated.  s.  c.  17  Am.  Railw.  Rep.  889. 

*  State  V.  Godwinsville  &c.  R.  Co.,  '  1  Tex.  Rev.  Stat.,  art.  566. 
44  N.  J.  L.  496. 
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•whose  charter  states  its  purpose  as  that  of  buying,  selling,  and  deal- 
ing in  real  estate,  live  stock,  bonds  and  -securities,  and  other  properties 
of  all  kinds,  on  its  own  account  and  for  commission,  in  the  United 
States  and  elsewhere/  Authority  to  construct  a  railroad  "  from  the 
city  of  Chicago  to  any  point  in  the  town  of  Evanston,"  has  been  held 
to  mean  from  any  point  within  the  city  of  Chicago."  -  -  -  -  A 
contract  made  by  a  water-works  company  with  a  city,  whereby  the 
obligation  of  the  company  is  made  dependent  on  its  ability  to  raise 
money,  by  a  sale  of  new  stock  or  otherwise,  to  complete  its  works,  is 
impliedly  warranted  by  an  act  empowering  it  to  increase  its  stock  for 
the  obvious  purpose  of  performing  its  contract.'  -  -  -  -  Where 
the  powers  of  a  corporation,  as  enumerated  in  its  certificate  of 
incorporation,  include  the  powers  "  to  buy,  improve,  lease,  sell,  or 
otherwise  dispose  of  real  estate,"  etc.,  it  is  held  that  the  term  "  im- 
prove" ought  to  be  construed  in  a  sense  sufficiently  liberal  to  include 
the  performance  of  any  act,  whether  on  or  off  the  land,  the  direct 
and  proximate  tendency  of  which  is  to  benefit  or  enhance  its  value, 
—  as,  for  instance,  the  construction  of  a  railroad,  although  not  touch- 
ing any  part  of  the  lands  of  the  corporation.'  -  -  -  -  An  act  of 
a  legislature  reciting  that  a  corporation  has  "  lost  its  right  to  con- 
struct "  a  work  for  which  it  was  created,  and  authorizing  a  purchase 
of  its  property  for  the  State,  has  been  held  a  recognition  of  its  capa- 
city to  contract.'  -  -  -  -  A  provision  in  the  charter  of  a  mutual 
insurance  company,  that  said  company  "  may  receive  notes  for 
premiums  in  advance  of  persons  to  receive  its  policies,  and  may 
negotiate  the  same  for  the  purpose  of  paying  claims  or  otherwise,  in 
the  course  of  business,"  has  been  held  to  authorize  such  company 
to  transfer  its  notes  thus  received,  as  collateral  security  for  the  pay- 
ment of  its  debts."  -  -  -  -  Where  a  corporate  charter  author- 
ized the  investment  of  the  corporate  funds  in  any  '^  stock  or  funded 
debt,"  created  by  the  authority  of  the  United  States,  or  of  a  sepa- 
rate State, —  it  was  held  that  this  authorized  an  investment  in  the 


>  Jefferson  Nat.  Bank  v.  Texas  In-  '  Utica  Water  Works  Co.  v.  Utica, 

vestment  Co.,  74  Tex.  421 ;  «.  c.  12  31  Hun  (N.  Y.),  426. 

S.  W.  Rep.  101 ;  6  Rail.  &  Corp.  L.  J.  *  Vandall  v.  South  San  Francisco 

373.  Docii  Co.,  40  Cal.  83. 

'  Chicago  &  Northwestern  R.  Co.  *  Mclntire  Poor  School  v.  Zaines- 

V.  Chicago  &  Evanston  R.  Co.,  112  III.  ville  &c.  Co.,  9  Ohio,  203 ;  s.  c.  34  Am. 

689 ;  McCartney  v.  Chicago  &c.  R.  Co.,  Dec.  436. 

112  111.  611.  °  Brookman  «.  Metcalf ,  32N.Y.591. 
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stock  of  the  Bank  of  the  United  States  or  of  the  incorporated  banks 
of  a  State.^ 

§  5687.  What  Powers  not  Included  in  Particular  Grants. 

Where  two  corporations  were  empowered,  by  their  respective  charters, 
to  do  all  that  was  necessary  to  construct  and  put  in  operation  a  rail- 
road between  certain  places  named  therein,  it  was  held  that  this  gave 
them  no  right  to  unite  under  a  common  arrangement;  nor  to  establish 
a  steamboat  line  to  run  in  connection  with  their  respective  railroads; 
and  that  no  action  could  be  maintained  upon  the  notes  of  the  consoli- 
dated corporation  given  for  the  purchase  of  a  steamboat.''  .  .  -  - 
Where  a  charter  was  granted  to  a  turnpike  company  for  twent3''-five 
years,  with  a  proviso  that  the  State  might,  at  the  end  of  that  period, 
become  the  owner  of  the  turnpike  by  paying  the  cost  of  its  construc- 
tion, and  that  in  case  the  State  failed  to  pay  for  the  same  at  that 
time,  the  company  should  still  own  the  turnpike  and  exercise  the 
franchises  granted  until  the  same  was  so  taken  and  paid  for  by  the 
State,  —  it  was  held  that  this  simply  authorized  the  corporation  to 
hold  and  operate  the  road  constructed  by  it,  after  the  expiration  of 
twenty-five  years,  until  such  time  as  the  State  chose  to  become  the 
owner  by  paying  the  cost  of  its  construction,  and  did  not  authorize 
it,  after  that  time,  to  use  and  enjoy  other  corporate  privileges  and 
rights  granted  to  it  by  amendment  to  its  charter,  not  connected  with 
and  necessary  to  the  use  and  beneficial  enjoyment  of  the  road  con- 
structed by  it,  and  not  expressly  extended  by  such  amendment 
beyond  the  time  fixed  in  the  original  charter.' 

§  5688.  Construction  of  Particular  Words  and  Phrases.  — 

A  provision  in  a  bank  charter  "  that  it  shall  have  the  like  privileges, 

etc.,  as  are  now  accorded  by  law  to  the  bank  of  L ,"  was  of  course 

held   to    confer   on  the    former  all  privileges  granted   the   latter.* 

-  -  -  -  A  charter  which  requires  a  railroad  company,  in  con- 
structing its  lines,  "  to  leave  streams,  streets,  highways,  etc.,  in  their 
former  condition,"  does  not  obligate  it  to  keep  the  roads,  etc.,  in  repair.^ 

-  -    -     -    A   statute   providing   that,  in  addition  to  the  powers 

•  Verplancks.  Mercantile  Ins.  Co.,  1  Edw.  Oh.  (N.  Y.)  84. 
'  Pearce  v.  Madison  &c.  E.  Co.,  21  '  Mechanics'  &c.  Bank  v.  Eowly,  2 

How.  (U.  S.)  441.  La.  An.  872. 

'  St.  Olair  County  Turnp,  Co.  v.  '  Chesapeake  &c.  E.  Co.  v.  State, 

People,  82  111.  174.  16  Lea  (Tenn.),  300. 
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enumerated  in  the  first  section  of  the  act  (which  are  the  usual  powers 
conferred  upon  corporations),  "and  to  those  expressly  given  in  its 
charter  or  in  the  act  under  which  it,is  or  shall  be  incorporated,  no 
corporation  shall  possess  or  exercise  any  corporate  powers  except 
such  as  shall  be  necessary  to  the  exercise  of  the  powers  so  enumer- 
ated and  given,'"  is  merely  an  afiBrmation  of  what  may  be  re- 
garded as  a  principle  of  the  common  law,"  and  is  construed  as 
meaning  what  it  says,  and  as  affixing  a  positive  prohibition  upon 
any  acts  not  within  the  scope  of  the  powers  granted,  and  as  making 
contracts  not  within  the  scope  of  such  powers  prohibited,  and  there- 
fore illegal.'  When,  therefore,  it  was  deterrained  not  to  be  within 
the  scope  of  the  charter  and  supplements  of  a  railroad  company  to 
make  a  contract  with  another  company  for  rates  affreight  and  fare 
■over  extensions  not  authorized  at  the  time  of  the  contract,  the 
making  of  such  a  contract  was  held  illegal,  in  the  sense  of  being 
prohibited  by  the  legislature.*  -  -  -  -  An  act  incorporating  a 
mutual  insurance  company  provided  that  all  persons  who  should 
insure  with  the  corporation  "should  thereby  become  mernbers  thereof 
during  the  period  they  should  remain  so  insured  and  no  longer."  It 
was  held  that,  under  this  provision,  membership  continued  during 
the  entire  term  of  the  policy,  and  that  a  member  whose  property  was 
insured  was  liable  to  assessment  on  his  premium  note,  notwithstand- 
ing the  property  had  been  previously  destroyed.* 

§  5689.  Cases  In  Which  the  Word  "  Person"  Construed  to 
Mean  "Corporation." —  Stated  generally,  the  word  "  person" 
is  construed  as  embracing  an  artificial  person,  that  is  to  say,  a 
corporation,  when  the  statute  may  as  well  be  applied  to  cor- 
porations as  to  natural  persons,  and  when  the  sense  and 
policy  of  the  statute  require  such  an  interpretation;'  but  it 
will  not  be  so  construed  where  it  was  manifestly  intended 
-that  it  should  be  restrained  to  its  natural  and  ordinary  mean- 
ing, —  as,  for  instance,  in  a  statute  authorizing  the  formation 
of  a  corporation  by  any  number  of  "persons,"  not  less  than 

1  Nix.  N.  J.  Dig.  168.  *  Bangs   v.    Soidmore,    24    Barb. 

'  Ante,  §  5659;  post,  ^  5972.  (N.  Y.)  29. 

»  Morris  &c.  B.  Co.  v.  Sussex  R.  "  Planters'  &c.  Bank  v.  Andrews, 

•Co.,  20  N.  J.  Eq.  542.  8  Port.  (Ala.)  404 ;  Douglass  v.  Pacific 

«  Ili^  Mail  Steamship  Co.,  4  Cal.  304. 
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six.  Here  the  meaning  is  not  that  any  number  of  corpora- 
tions, not  less  than  six,  can  unite  to  form  another  corporation, 
but  that  there  must  be  six  ifetural  persons.^ 

§  5690.  Interpretation  of  Other  Words.  —  Under  the  pro- 
vision of  the  general  railroad  law  of  Indiana,  authorizing  directors 
to  make  assessments  upon  stockholders,  under  penalty  of  forfeiture  if 
payment  be  not  made  "  within  thirty  days  after  personal  demand, 
or  notice  requiring  such  payment,  shall  have  been  made  in  each 
county  through  which  such  road  shall  be  laid  out,  in  which  a  news- 
paper shall  be  published,  provided  that  subscriptions  shall  not  be 
required  to  be  paid,  except  in  equal  installments  of  not  more  than  ten 
per  cent  a  month,"  —  it  has  been  held  that  the  word  "  month  "  does 
not  mean  a  calendar  month,  but  is  used  to  express  the  same  time  as 
thirty  days  in  the  preceding  part  of  the  same  section."  .  -  -  - 
The  phrase  in  a  statute  relating  to  corporations,  "  proper  and  legal 
expenses,"  has  been  held  to  mean  and  include  its  debts  incurred  in 
the  transaction  of  its  ordinary  business.'  The  first  section  of  the 
charter  of  an  insurance  company  provided,  substantially,  that 
George  W.  Kent,  etc.,  "  and  all  other  persons  who  shall  hereafter 
become  members  of  the  company,  shall  be  a  body  politic  for  the 
purpose  of  insuring  farm  buildings,  dwelling-houses,  live  stock,"  etc. 
Another  section  authorized  them  to  "  make  marine  insurance  upon 
vessels,  goods,  and  merchandise,"  etc.,  "  and  upon  ocean,  lake,  river, 
or  inland  transportation  risks,  of  every  kind  whatsoever,  and  upon 
money  transmitted  by  mail,"  and  also  to  insure  against  accidents. 
It  was  held  that  the  words  first  quoted  Avere  merely  intended  to 
give  the  leading  object  of  the  charter,  which  was  to  create  a  mutual 
insurance  company;  but  that  the  company  was  not  precluded  from 
taking  risks  upon  the  property  of  persons  who  were  not  members.' 

'  Factors'  &  Traders'  Ins.  Co.  v.  '  Sullivan  v.  Triunfo  &c.  Mining 
New  Harbor  Protection  Co.,  37  La.  Co.,  39  Cal.  459. 
An.  233.  That  the  Louisiana  Act  of  *  Hannibal  Savings  &c.  Co.  v. 
March  20, 1850,  was  a  mere  legislative  Pike,  43  Mo.  407.  As  to  the  con- 
interpretation  of  the  word  "persons"  structionof  the  charter  of  the  Georgia 
as  employed  in  the  previous  act  of  Military  Institute  concerning  the 
April  30,  1847,  —  see  African  &c.  right  of  action  against  it  on  a  con- 
Church  V.  New  Orleans,  15  La.  An.  tract  made  with  its  board  of  visitors, 
441.  acting  under  a  delegated  authority 

*  Heaston  v.  Cincinnati  &c.  R.  Co.,  from  the  State,  —  see  Georgia  &c.  In- 

16  Ind.  275;  s.  c.  79  Am.  Dec.  430.  stitute  v.  Simpson,  31  Ga.  273.     That 
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§  5691,  Construction  and  Effect  of  Certain  Amendments. 

If  one  railroad  receives  a  charter,  and  afterwards  the  charter  is 
amended,  with  the  proviso  that  a  majority  of  the  stockholders  at 
their  first  regular  meeting  agree  thereto,  and  the  amendment  is 
accordingly  accepted,  and  thereafter  another  railroad  is  chartered, 
having  "  all  the  rights,  powers,  and  privileges,  and  subject  to  all  the 
liabilities  and  restrictions  conferred  and  imposed  upon"  the  former 
company,  and  "all  the  various  amendments  thereto," — the  amend- 
ment thus  accepted  by  the  former  company  becomes  a  part  of  the 
charter  of  the  latter  company,  without  an  acceptance  on  the  part  of 
its  stockholders,  or  a  majority  of  them/  -  -  .  -  An  amend- 
ment to  a  railroad  charter,  giving  it  power  to  extend  the  line  of  the 
road,  does  not  authorize  a  departure  from  the  main  line  at  the 
middle,  or  any  other  part  of  it,  except  from  its  original  terminus.^ 

-  -  -  -  Where  the  charter  of  a  private  corporation  contains 
a  provision  declaring  it  to  be  a  public  act,  a  supplement  to  it,  after- 
wards enacted,  must  also  be  regarded  as  a  public  act;  because  a  sup- 
plement is  a  mere   modification    or   addition  to  the  original  act.' 

-  -  -  -  A  bank  located  within  the  Federal  lines,  during  the 
war  of  1861—1865,  had  a  branch  within  the  Confederate  lines,  in 
Virginia.  A  statutory  amendment  of  the  charters  of  all  the  banks 
in  Virginia  was  accepted  and  acted  on  by  the  branch  bank,  but 
not  by  the  mother  bank.  It  was  held  that  the  statute  did  not  oper- 
ate as  an  amendment  to  the  charter  of  the  mother  bank.* 

the  Pennsylvania  Act  of  1838,  incor-  '  Stephens  &c.  Transp.  Co.  v. 
porating  the  Farmers'  Hay  and  Straw  Central  K.  Co.,  33  N.  J.  L.  229. 
Market  Association,  applies  only  to  *  Yeaton  tj.  Bank  of  the  Old  Domin- 
those  who  seU  hay  and  straw,  the  ion,  21  Gratt.  (Va.)  593.  Wisconsin 
produce  of  their  own  farms,  and  not  Laws  of  1864,  ch.  362,  relating  to  incor- 
to  those  who  buy  the  produce  of  porated  associations,  do  not  modify 
others  to  sell  again,  — see  Hughes  v.  Wis.  Kev.  Stat.,  ch.  73,  providing  for 
Farmers'  &c.  Asso.,  20  Pa.  St.  327.  incorporated  companies,— so  as  to  re- 
Eights  of  "The  Associates  of  the  strict  its  application  to  joint-stock 
Jersey  Company,"  under  their  char-  companies  of  less  than  seven  mem- 
ter:  Associates ' of  the  Jersey  Co.  v.  hers:  First  Nat.  Bank  of  Green  Bay 
Jersey  City,  8  N.  J.  Eq.  715,  v.  Goff,  31  Wis.  77.    Decisions  of  the 

'  Mulloy  V.  Nashville  &c.  K.  Co.,  courts    of    New  York   on    questions 

8  Lea  (Tenn.),  427.     See    as  to    the  arising  under  the  provisions  of  the 

acceptance  of  charters,  ante,  §  different  general  and  special  acts  or 

2  Works  V.  Junction  R.  Co.,  6  Mc-  charters  of  incorporation :  Lowry  v. 

Lean  (U,  S,),  425.  Inman,  2  Sweeny  (N,  Y.),  117. 
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Power  to  lend  on  particular  se- 
curities. 
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§  5696.  Implied  Financial  Powers.  —  It  maybe  stated  in 
general,  that  an  express  authority  is  not  indispensable  to  con- 
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fer  upon  a  corporation  the  right  to  borrow  money,*  to  deal  on 
credit,  to  become  the  drawer,  indorser,  or  acceptor  of  bills  of 
exchange,  or  otherwise  to  become  a  party  to  negotiable  paper? 
In  deciding  whether  a  corporation  can  make  a  particular 
contract,  it  is  said  that  we  are  to  consider,  in  the  first  place, 
whether  its  charter,  or  some  statute  binding  upon  it,  forbids 
or  permits  it  to  make  such  a  contract;  and  if  the  charter  and 
statutory  law  are  silent  on  the  subject,  in  the  second  place, 
whether  the  power  to  make  such  a  contract  may  not  be  im- 
plied on  the  part  of  the  corporation,  as  directly  or  incidentally 
necessary  to  enable  it  to  fulfill  the  purpose  of  its  existence; 
or  whether  the  contract  is  entirely  foreign  to  that  purpose.' 

§  5697.  Implied  Power  to  Borrow  Money.  —  It  is  believed 
to  be  in  conformity  with  all  judicial  holdings  t©  say  that  every 
corporation,  except  those  organized  for  public  or  govern- 
mental purposes,  which  may  require  the  use  of  money  for 
carrying  out  the  purposes  of  its  organization,  has  an  implied 
or  incidental  power  to  borrow  money  for  such  purposes,  al- 
though no  such  power  is  expressly  granted  in  its  charter,*  and 
to  give  the  customary  evidences  of  debt  therefor,'  and  to  add  to 
this  the  customary  security.^  The  rule  broadly  is,  that  where 
authority  is  given  to  a  corporation  to  engage  in  a  particular 
business,  or  to  carry  out  a  particular  purpose,  pecuniary  or 
ideal,  and  there  are  no  special  restraints  in  its  charter,  it 
takes  the  power  as  a  natural  person  enjoys  it,  with  all  its  in- 
cidents and  accessories;  and  that  it  may  consequently  borrow 
money  to  attain  its  legitimate  objects,  precisely  as  an  individ- 

1  As  to  borrowing  by  means  of  Glass  Company,  14  Barb.  (N.  Y.)  358; 
bonds  and  mortgages,  see  post,  §  6050,  Barry  ».  Merchants'  Exchange  Co.,  1 
etseg.  Sandf.  Oh.  (N.  Y.)  280;  Union  Gold 

^  See  post,  §  5730,  et  seq.  Mining  Co.  v.  Eocky  Mountain  Nat. 

'  Hart  V.  Missouri  &c.  Ins.  Co.,  21  Bank,  2  Colo.  248;  Moss  v.  Harpeth 
Mo.  91,  92,  per  Scott,  J.  See  ante,  Academy,  7  Heisk.  (Tenn.)  283;  Ward 
4  5642,  et  seq.  v.  Johnson,  95    111.  216 ;    Wright  v. 

*  Partridge    v.   Badger,    25  Barb.      Hughes,  119  Ind.  324;  s.  c.  21  N.  E. 
(N.  Y.)   146,  171 ;  Mead  o.  Keeler,  24     Bep.  907. 
Barb.  (N.  Y.)  20;  Beers  v.  Phosnix  *  Post,  §§5731,6050. 

«  Post,  §  6131. 
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ual  may,  and  may  bind  itself  for  the  payment  of  the  same  by 
any  form  of  obligation  not  forbidden.^  But  corporations  pos- 
sess this  power  as  an  incidental,  and  not  as  a  principal,  power. 
They  may  not,  unless  expressly  authorized  to  do  so  by  their 
charters,  emit  bonds,  notes,  or  bills  of  credit  intended  to  circu- 
late as  money,  and  take  in  exchange  therefor  notes,  mortgages, 
or  other  securities.  The  issuing  of  paper  credits  as  a  prin- 
cipal business  is  ultra  vires,  unless  the  power  has  been  expressly 
granted,  and  courts  will  not  aid  them  in  executing  contracts 
originating  in  this  way,  though  they  will  not  deny  to  the  pub- 
lic a  remedy  on  such  obligations.^ 


*  Wriglit  V.  Hughes,  119  Ind.  324; 
g.  c.  21  N.  E.  Eep.  907 ;  Curtis  v.  Leav- 
itt,  15  N.  Y.  9,  62;  Smith  v.  Lau,  21 
N.  Y.  296, 298, 299 ;  Ee  Hercules  Mut. 
Life  Ass.  Soc,  6  Nat.  Bank.  Reg.  338, 
846. 

'  Smith  V.  Alabama  Trust  Co.,  4 
Ala.  558.  The  reader  should  be  cau- 
tioned that,  upon  this  as  upon  several 
other  questions  relating  to  the  finan- 
cial powers  of  corporations,  the  Eng- 
lish decisions  are  not  safe  guides  to 
the  American  judge  and  practitioner. 
In  companies  organized  under  the 
statutes  of  that  country,  the  question 
very  largely  depends  upon  the  powers 
which  the  company  take  to  them- 
selves in  their  articles  of  association, 
and  it  is  generally  regarded  as  a 
question  not  of  what  powers  have 
been  conferred  upon  the  company  by 
act  of  Parliament,  but  of  what  powers 
have  been  conferred  by  the  company 
upon  the  directors;  and  it  is  evi- 
dently in  this  sense  that  it  has  been 
decided  that,  although  the  directors 
of  a  company  may  have  no  power  to 
borrow  money,  yet  such  a  power  may 
be  conferred  upon  them  by  the  share- 
holders,— this  being  a  matter  in  re- 
spect of  which  a  majority  can  bind  a 
minority.  Bryon  v.  Metropolitan 
Saloon  Omnibus  Co.,  3  De  Gex  &  J. 
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123.  Nor  should  it  be  overlooked 
that,  in  a  modern  case,  a  judge  as 
eminent  as  Lord  Justice  Bowen  ex- 
pressed the  opinion,  in  the  English 
Court  of  Appeal,  that,  in  construing 
a  statute  with  reference  to  the  ques- 
tion whether  it  confers  this  power, 
the  statute  is  to  be  approached  with 
the  assumption  that  it  does  not.  Wen- 
lock  V.  Eiver  Dee  Co.,  36  Ch.  Div. 
674,  at  page  685,  note.  This  seems 
tantamount  to  saying  that  in  every 
case  the  presumption  is  against  the 
existence  of  the  power.  Upon  this 
subject  we  may  safely  trust  to  the  ac- 
curate text  of  the  last  edition  of  Sir 
N.  Lindley's  great  work,  for  the  con- 
clusion that  the  question  is  regarded 
in  every  case  in  that  country  as  a 
question  depending  upon  the  govern- 
ing statute  or  other  governing  instru- 
ment of  the  corporation,  —  that  is  to 
say,  its  articles  of  association  or  deed 
of  settlement,  which  forms  its  con- 
stitution under  the  statute,  and  by 
which  its  members  have  agreed  to  be 
governed.  He  says:  "Whether  all 
borrowing  is  ultra  vires,  whether  only 
borrowing  beyond  a  certain  amount 
is  ultra  vires,  whether  there  is  any 
and  what  authority  on  the  part  of 
directors  or  others  to  borrow  (assum- 
ing no  question  of  ultra  vires  to  arise). 


FINANCIAL  POWERS,     [4  Thomp.  Corp.  §  569». 

§  6698.  To  What  Corporations  This  Power  Ascribed.  —  This 
power  has  been  ascribed  to  manufacturing,^  railway,^  bank- 
ing,^ insurance,*  and  even  to  eleemosynary  corporations.'  For 
instance,  it  has  been  held  that  a  corporation,  organized  for 
the    manufacture   of   copper   and    brass    goods,   may  borrow 


are  all  questions  which  depend  on  the 
nature  of  a  company's  business,  and 
upon  the  terms  of  its  charter,  act  of 
Parliament,  deed  of  settlement,  or 
regulations.  It  is  very  seldom  that 
the  nature  of  a  company  is  such  as  to 
render  all  borrowing  under  all  cir- 
cumstances ultra  vires,  so  that  even 
all  its  members  cannot  sanction  a 
loan  to  it  for  any  purpose.  But  there 
are  numberless  companies  which 
have,  by  statute  or  charter ^^ower  to 
borrow  to  a  limited  extent,  and  there 
are  numerous  cases  establishing  that 
loans  to  such  companies  beyond  the 
authorized  amount  are  invalid." 
Lind.  Oomp.  Law  (5th  ed.),  188. 
The  strictness  with  which  corpora- 
tions are  confined  in  that  country  to 
the  exercise  of  the  powers  expressly 
granted,  is  illustrated  by  a  recent 
English  case  where  a  company  was 
formed  to  improve  a  river  and  the 
lands  adjoining,  and  for  this  purpose 
was  empowered  to  borrow  twenty-five 
thousand  pounds  on  a  mortgage.  The 
directors  borrowed  eighty-five  thousand 
pounds,  sixty  thousand  pounds  of 
which  they  applied  in  paying  oft  a 
previous  mortgage.  In  an  action  to 
recover  the  eighty-five  thousand 
pounds  and  interest,  it  was  held  that 
the  plaintiff  was  only  entitled  to  re- 
cover twenty-five  thousand  pounds, 
and  so  much  more  as  had  been  ap- 
plied in  payment  of  debts  and  lia- 
bilities of  the  company  properly 
incurred.  Wenlock  v.  Eiver  Dee  Co., 
lOApp.  Gas.  354;  s.  c,  36  Oh.  Div. 
675,  note;  and  19  Q.  B.  Div.  155. 
The  borrowing  powers  of  companies 
and  the  priorities  of  mortgages  under 


the  forty-second  section  of  the  Eng- 
lish Companies  Clauses  Act  were  con- 
sidered in  Landowners'  &c.  Co.  v. 
Ashford,  16  Ch.  Div.  411,  by  Mr. 
Justice  Frye.  Where,  by  the  govern- 
ing instrument  of  an  English  corpora- 
tion, the  power  of  the  directors  to 
borrow  on  security  of  its  property  is 
limited  to  an  amount  not  exceeding 
two-thirds  of  the  capital  of  the  com- 
pany "not  called  up,"  this  does  not 
limit  them  to  the  extent  of  two-thirds 
of  the  shares  actually  issued,  but 
they  have  the  power  to  borrow  to  the 
extent  of  two-thirds  of  the  potential 
capital,  including  the  shares  which 
have  been  issued  and  those  which 
remain  unissued.  English  Channel 
Steamship  Co.  v.  Holt,  17  Ch.  Div. 
715. 

'  Oxford  Iron  Co.  v.  Spradley,  46 
Ala.  98;  National  Shoe  &c.  Bank's 
Appeal,  55  Conn.  469 ;  Burr  v.  M'Don- 
ald,  3  Gratt.  (Va.)  215. 

*  Union  Bankt;.  Jacobs,  6  Humph. 
(Tenn.)  515. 

"  Curtis  V.  Leavitt,  15  N.  Y.  9 ;  af- 
firming on  this  point,  «.  o.  17  Barb. 
(N.  Y.)  309;  Eingling?;.  Kohn,6  Mo. 
App.  383;  Donnell  «.  Lewis  County 
Sav.  Bank,  80  Mo.  165,  170;  Bank  of 
Australia  v.  Breillat,  6  Moore  P.  C. 
152;  s.  c.  12  Jur.  189;  Maclae  v.  Suth- 
erland, 3  El.  &  Bl.  1 ;  Eoyal  British 
Bank  v.  Turquand,  5  El.  &  Bl.  248 ; 
«.  c.  6  El.  &  Bl,  327 ;  Galloway's  Case, 
18  Jur.  885. 

*  Furniss  v.  Gilchrist,  1  Sandf. 
(N.  Y,)  53;  Orr  v.  Mercer  County 
Mut.  Fire  Ins,  Co.,  114  Pa.  St.  387. 

^  Moss  V.  Harpeth  Academy,  7 
Heisk.  (Tenn,)  283. 
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money  to  buy  at  low  prices,  raw  material,  in  excess  of  its  im- 
mediate needs;  *  that  a  railroad  company  may  borrow  money 
for  carrying  out  the  purposes  of  its  creation,  although  its 
charter  provides  that  its  funds  shall  be  raised  by  share  sub- 
scriptions;^ that  a,  fire  insurance  company,  whether  organized 
on  the  stock '  or  mutual  *  plan,  may  borrow  money  to  pay  its 
losses.  So,  it  is  held  that  a  corporation  possessing  general 
banking  powers,  but  whose  charter  says  nothing  about  borrow- 
ing money,  nevertheless  possesses  this  power,  without  more 
specific  authority  therefor.* 

§  5699.  "Whether  Building  Associations  have  Power  to 
Borrow.  —  Mutual  benefit  building  societies  in  England  have 
no  power  to  borrow,  except  such  as  is  conferred  by  statute.^ 
"  Such  societies,"  says  Sir  N.  Lindley,'  citing  the  authorities  as 
in  the  margin,  "  are  empowered  to  borrow  money  up  to  a  cer- 
tain limit,  if  their  certified  rules  enable  them  so  to  do.'  But, 
apart  from  the  acts  and  the  rules,  there  is  no  power  to  bor- 


1  National  Shoe  &c.  Bank's  Appeal, 
550onn.  469. 

^  Union  Bank  v.  Jacobs,  6  Humph. 
(Tenn.)  515. 

'  Furniss  v.  Gilchrist,  1  Sandf. 
(N.  Y.)  53. 

*  Orr  1).  Mercer  County  Mut.  Fire 
Ins.  Co.,  114  Pa.  St.  387. 

'  Ringling  v.  Kohn,  6  Mo.  App. 
333;  Donnell  v.  Lewis  County  Sav. 
Bank,  80  Mo.  165,  170;  Curtis  v. 
Leavitt,  15  N.  Y.  9 ;  affirming  on  this 
point  s.  c.  17  Barb.  (N.  Y.)  309. 

«  Laing  v.  Heed,  L.  E.  5  Ch.  4 ;  Ex 
parte  Williamson,  L.  R.  5  Ch.  309; 
«.  c.  22  L.  T.  (N.  s.)  284;  Murray  «. 
Scott,  9  App.  Cas.  519;  s.  c.  sub  nom. 
Ke  Guardian  Permanent  Building 
Soc,  23  Ch.  r»iv.  440;  Re  Mutual  Aid 
Building  Soc,  29  Ch.  Div.  182;  «.  c. 
30  Ch.  Div.  434;  Re  Kent  Building 
Soc,  1  Dr.  &  Sm.  417;  Chapleo  v. 
Brunswick  Building  Soc,  6  Q.  B. 
Div.  696 ;  Blackburn  Building  Soc.  v. 
Cunhffe,  29  Ch.  Div.  902;  Cunlifte  v. 
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Blackburn  Building  Soc,  9  App.  Cas. 
857;  «.  c.  22  Ch.  Div.  61;  Ex  parte 
Watson,  21  Q.  B.  Div.  301 ;  Looker  v. 
Wrigley,  9  Q.  B.  Div.  397.  These 
cases  overrule,  or  at  least  modify, 
Hill's  Case,  L.  R.  9  Eq.  605;  s.  c.  39 
L.  J.  Ch.  628;  18  Week.  Rep.  967 ;  22 
L.  T.  (N.  B.)  777;  and  Davis'  Case, 
L.  R.  12  Eq.  516. 

'  Lind.  Comp.  Law  (5th  ed.),  189, 
190. 

*  "The  rules  need  not  themselves 
limit  the  amount :  Murray  v.  Scott,  9 
App.  Cas.  519;  and  sub  nom.  Re 
Guardian  Permanent  Building  Soc, 
23  Ch.  Div.  440 ;  Re  Mutual  Aid  Build- 
ing Soc,  29  Ch.  Div.  182,  and  30  Ch. 
Div.  434;  Laing  v.  Reed,  L.  E.  5  Ch. 
4.  These  authorities  overrule  Hill's 
Case,  L.  E.  9  Eq.  605,  and  Davis'  Case, 
L.  R.  12  Eq.  516.  See  as  to  the  dif- 
ference between  borrowing  money  and 
receiving  money  for  shares  in  advance, 
Guardian  Permanent  Building  Soc, 
23  Ch.  Div.  453." 
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row.*  Consequently,  if  money  is  borrowed  by  the  managers 
of  the  society  for  it,  the  society  itself  is  not  liable  to  repay 
the  amount,^  although  the  managers  are  personally  liable  to 
repay  it,  by  virtue  of  an  express  enactment  to  that  effect.'  So 
stringent  is  the  law  limiting  the  borrowing  powers  of  these 
societies,  that  if  money  is  borrowed  beyond  the  authorized 
amount,  and  the  amount  so  borrowed  is  actually  repaid  out 
of  the  funds  of  the  society,  such  an  application  of  the  funds 
is  ultra  vires,  and  the  amount  so  repaid  can  be  recovered  back 
by  the  society  from  the  lender  of  the  money."* 

§  5700.  Distinction  between  the  Power  of  the  Corporation 
and  that  of  the  Directors  to  Borrow. —  In  the  English  law 
there  is  a  distinction,  which  does  not  seem  to  be  applicable  to 
American  corporations,  in  respect  of  borrowing  and  other 
powers,  between  the  power  of  the  company  itself  and  the 
power  of  the  directors.  We  say  that  it  is  not  applicable  to 
corporations  in  this  country,  because,  under  American 
schemes  of  incorporation,  the  directors  wield  all  the  powers 
of  the  corporation  in  respect  of  its  ordinary  business  affairs, 
and  in  'respect  of  all|paatters  other  than  constituent  acts, — 

^  "  See,  in  addition  to  the  cases  cited  overdraft,  nor  hold  securities  given 

below,  EeKent  Building  Soc,  1  Dr.  &  for  it  except  to  the  extent  to  which 

Sm.  417 ;  Ex  parte  Williamson,  L.  R.  the  moneys  advanced  had  been  prop- 

5  Oh.  309."  erly  applied  in  discharging  liabilities 

'  "  Chapleo  V.  Brunswick  Building  of  the  company.    Ounlifte  v.  Black- 

Soc,   6  Q.  B.  Div.   696;   Blackburn  burn  Building  Soc,  9  App.  Oas.  857, 

Building  Soc.  v.  Cunliffe,  cited  below,  and  22  Ch.  Div.  61.    It  has  also  been 

See  also  Ex  parte  Watson,  21  Q.  B.  decided  that  where  money  was  bor- 

Div.  301,  where  the  society  acquired  rowed  for  a  building  society  which 

borrowing  powers  and  then  gave  a  had  no  power  to  borrow,  a  note  given 

note     for    money    previously     bor-  by  it  for  repayment  of  the  money  was 

rowed."  invalid,  although  the  society  had  ac- 

'  "37  &  38  Vict.,   ch.   42,    §  43;  quired  power  to  borrow  before  it  gave 

Chapleo  v.  Brunswick  Building  Soc,  the  note.    Ex  parte  Watson,  21  Q.  B. 

ubi  supra;  Looker  v.  Wrigley,  9  Q.  B.  Div.  301.    There  was  in  this  case  no 

Div.  397."  compromise  and  no  consideration  for 

•  "  This  was  decided  in  Blackburn  the  note  to  render  it  intra  vires.    The 

Building  Soc  v.  Cunliffe,  29  Ch.  Div.  note  was  clearly  not  given  for  money 

902.      It   had  been   previously   de-  borrowed  when  there  was  power  to 

cided  that  the  bankers  could  not  re-  borrow ;  there  was  no  fresh  borrow- 

cover  the   amount  of   the   society's  ing." 
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that  is  to  say,  other  than  those  acts  which  involve  constituent 
changes  in  the  organization  or  character  of  the  corporation 
itself.  According  to  Sir  N.  Lindley,  the  English  law  is  in 
such  a  state  that  "  the  directors  of  ordinary  trading  com- 
panies, whose  regulations  are  silent  on  the  subject  of  borrow- 
ing, have  an  implied  power  to  borrow  for  the  purposes  of  the 
business  of  the  company;^  but  the  directors  of  other  compa- 
nies have,  it  is  conceived,  no  such  implied  power." ^ 

§  5701.  Borrowingr  Powers  Conferred  by  the  Share- 
bolders. —  It  is  stated  by  Sir  N.  Lindley'  that,  according  to 
English  law,  "  although  the  directors  of  a  company  may  have 
no  power  to  borrow,  power  so  to  do  may  be  conferred  upon 
them  by  the  shareholders;  for  this  is  a  matter  as  to  which  a 
majority  can  bind  a  minority,^  unless  borrowing  is  ultra  vires 
as  regards  the  company  itself.  Further,  if  the  directors  have 
already  power  to  do  whatever  the  company  itself  can  do,  this 
includes  the  power  to  borrow,^  if  to  borrow  is  intra  vires. 
Moreover,  a  special  power  given  to  the  directors  to  borrow  to 
a  certain  extent  does  not  preclude  the  company  from  borrow- 
ing to  a  greater  extent  with  the  sanc^on  of  the  sharehold- 
ers." *  It  thus  appears  that  in  that  country  the  power  of  the 
directors  is  viewed  as  a  delegated  power  from  the  shareholders,  as 
well  as  a  delegated  power  from  the  legislature.  But  it  is  con- 
ceived that  the  power  is  seldom,  in  this  country,  viewed  as  a 
delegated  power  from  the  shareholders,  because  it  is  regarded 
as  a    business  power,  and  the  directors  in  this   country  are 

>  Lind.  Comp.  Law  (5th  ed.),  190;  Wenlock  v.  Eiver  Dee  Co.,  36  Oh. 

citing  Ex  parte  Pitman,  12  Oh.  Div.  Div.  674,  675,  note. 
707;   Bank  of  Australia  v.  Breillat,  "  Citing  judgment  of  Bowen,  L.  J., 

6  Moore  P.  C.  152;  s.  c.  12  Jur.  189;  in  36  Oh.  Div.  685,  and  note. 
Maclae  v.  Sutherland,  3  El.  &  Bl.  1;  ^  Lind.  Comp.  Law  (5th  ed.),  190, 

Eoyal  British  Bank  v.  Turquand,  5  191. 

El.  &  Bl.  248,  and  6  El.  &  Bl.  327;  *  Bryon    v.    Metropolitan    Saloon 

Galloway's  Case,  18  Jur.  885;  Bryon  Omnibus  Co.,  3  De  Gex  &  J.  123. 
V.  Metropolitan  Saloon  Omnibus  Co.,         "    Citing  Australian  Steam  Clipper 

3  De  Gex  &  J.  123 ;  Australian  Steam  Co.   'v.  Mounsey,   4    Kay  &  J.   733; 

Clipper  Co.  v.  Mounsey,  4  Kay  &  J.  Gibbs'  Case,  L.  R.  10  Eq.  312. 
733;  Gibbs'  Case,  L.  E.  10  Eq.  312; 

'  Citing  Irvine  v.  Union  Bank  of  Australia,  2  App.  Oas.  366,  at  p.  374. 
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regarded  as  the  agents  of  the  corporation  for  all  purposes 
connected  with  its  ordinary  business  and  administration. 
The  conclusion  would  seem  to  be  that  in  this  country  the 
power  of  the  directors  to  borrow  money  on  behalf  of  the  cor- 
poration will  always  be  implied,  except  where  it  is  prohibited 
by  statute,  or  by  some  by-law  or  other  private  regulation  of 
the  corporation,  which  by-law  or  regulation,  in  order  to  affect 
the  lender,  must  be  brought  to  his  notice. 

§  5702.  Consequences  of  a  Corporation  Borrowing  with- 
out Power.  —  By  the  English  law,  the  consequence  of  a  com- 
pany borrowing  without  power,  or  of  its  directors  borrowing 
for  it  without  possessing  a  delegated  power  so  to  do  where  it 
has  such  power,  is  very  severe.  The  lender  cannot,  in  gen- 
eral, recover  the  money  so  borrowed.*  Not  only  this,  but  if 
the  company  or  society,  having  no  borrowing  powers,  does, 
through  its  directors,  borrow  money  from  a  banker,  —  in  the 
particular  case  in  the  form  of  overdrafts,  —  and  then  repays 
the  same  in  accordance  with  common  honesty,  still,  according' 
to  the  "equity"  which  has  been  administered  in  that  country, 
the  official  liquidator  of  the  company,  after  it  has  passed  into 
insolvency,  can  recover  back  from  the  banker  the  money  so 
repaid;  though  this  peculiar  "  equity"  will  allow  the  banker 
to  stand  in  the  place  of  those  withdrawing  members  of  the 
society  who  have  been  paid,  on  notes  of  withdrawal,  out  of 
moneys  so  advanced  by  the  bankers,  and  will  allow  him  to 
receive  the  notes  which  would  be  payable  to  such  members  if 
they  had  not  been  paid  off.  By  way  of  subrogation,  the  banker 
will  also  be  allowed  to  have  the  benefit  of  securities  obtained 
by  the  society  by  means  of  such  overdrafts,  according  to  their 
order  of  priority,  and  without  being  postponed  until  after 
other  securities  granted  to  the  society.^  The  fact  that  the 
company  has  received  the  benefit  of  moneys  borrowed  by  its 

1  Ohapleo  v.  Brunswick  Building     Week.  Eep.  201;   doctrine  conceded 
Soc,   6  Q.   B.  Div.  696;   Blackburn     in  English  Channel  Steamboat  Co.  ti. 
Building  Soc.  v.  Cunliffe,  29  Oh.  Div.      Eolt,  17  Oh.  Div.  715. 
902;  Ex  parte  Watson,  21  Q.  B.  Div.  ^  Blackburn  Building  Soc.  v.  Oun- 

301 ;  Ee  Pooley  Hall  Colliery  Co.,  18     lifte,  29  Oh.  Div.  902. 
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directors  in  its  behalf  in  excess  of  its  powers,  does  not,  under 
many  decisions  in  that  country,  take  the  case  out  of  the  rule 
which  enables  the  lender  to  recover  back  the  money;*  though 
other  decisions  are  to  the  contrary,  and  it  is  not  perceived 
how  they  can  be  reconciled.^  These  last  decisions  are  to  the 
effect  that  the  lender  may  recover  from  the  company  the 
money  lent,  or,  after  the  insolvency  of  the  company,  may 
prove  up  his  debt,  to  the  extent  of  so  much  of  it  as  he  can 
prove  to  have  been  applied  to  the  legitimate  purposes  of  the  com- 
pany.' How  far  a  corporation,  under  the  American  law,  which 
has  had  the  benefit  of  a  loan  made  to  it,  will  be  estopped  from 
defending  an  action  for  its  repayment  on  the  ground  of  ultra 
vires,  must  be  determined  (if  at  all)  by  reference  to  other  por- 
tions of  this  work,  where  the  subject  is  separately  considered.* 
But  while,  in  the  state  of  that  law,  the  lenders  of  money,  wlio 


'  Many  cases  in  that  country  are  to 
the  general  effect  that,  where  directors 
of  a  company  have  entered  into  a  con- 
tract in  its  behalf  which  is  no't  bind- 
ing on  the  company,  the  company  is 
not  rendered  liable  on  the  contract, 
from  the  fact  that  it  has  had  the  benefit 
of  it.  Lind.  Comp.  Law  (5th  ed.), 
235;  Ee  Worcester  Corn  Exchange 
Co.,  3  De  Gex,  M.  &  G.  180;  Fisher 
V.  Tayler,  2  Hare,  218;  Ex  parte 
Williamson,  L.  E.  5  Ch.  309;  Cham- 
bers V.  Manchester  &c.  E.  Co.,  5  Best 
&  S.  588.  That  the  American  law  is 
exactly  the  reverse,  see  ante,  §  5258, 
and  post,  §  6016. 

^  See  a  sketch  of  these  decisions  in 
Lind.  Comp.  Law  (5th  ed.),  235,  et 
seq. 

°  Ex  parte  Chippendale,  4  De  Gex, 
M.  &  G.  19 ;  Ee  Cork  &c.  E.  Co.,  L.  E. 
4  Oh.  789;  Ee  National  Permanent 
Benefit  Building  Soc,  L.  E.  5  Ch. 
309;  Ee  Magdalena  Steam  Nav.  Co., 
Johns.  (Eng.)  690.  Partial  applica- 
tions of  this  principle  were  made  in 
Ounliffe  v.  Blackburn  Building  Soc, 
9  App.  Cas.  857 ;  s.  c.  22  Ch.  Div.  61, 
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and  29  Ch.  Div.  902;  in  Wenlock  ti. 
Eiver  Dee  Co.,  10  App.  Oas.  354 ;  s.  c. 
19  Q.  B.  Div.  155;  36  Ch.  Div.  674  r 
38  Ch.  Div.  534;  and  in  Wood's 
Claim,  9  Week.  Eep.  366;  s.  c.  10 
Week.  Eep.  662.  Sir  N.  Lindley  con- 
cludes a  review  of  these  cases  with 
the  following  statement  of  doctrine, 
which  clearly  does  not  express  the 
American  law:  "The  mere  fact  that 
the  company  has  had  the  use  of  the 
money  is  not  enough  to  create  an 
obligation  to  repay  it:  so  to  hold 
would  render  nugatory  all  prohibi- 
tion against  borrowing.  Accordingly, 
where  the  managers  of  a  building 
society  borrowed  money  for  the  so- 
ciety, but  in  excess  of  their  powers, 
and  the  money  so  borrowed  was  ad- 
vanced to  members  on  the  security  of 
their  shares,  it  was  held  that  the 
lenders  had  no  claim  against  the  so- 
ciety, either  as  creditors  at  law  or  by 
reason  of  the  application  of  the 
money."  Lind.  Comp.  Law  (5th 
ed.),  238;  citing,  to  the  illustration. 
Ex  parte  Williamson,  L.  E.  5  Ch.  309. 
*  Post,  §  6015 ;  ante,  §  5258. 
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belong  to  the  general  public,  wbo  are  in  no  way  connected 
with  the  borrowing  company,  and  who  do  not  have  the  same 
power  of  ascertaining  its  borrowing  powers  and  the  borrowing 
powers  of  its  directors,  as  its  own  directors  have,  are  frequently 
left  in  the  lurch  and  precluded  from  recovering  their  advances, 
yet  this  principle  does  not  apply  to  the  directors  of  the  com- 
pany,—  to  such  an  extent  are  they  the  favorites  of  that  law. 
Thus,  it  has  been  there  decided  that,  although  the  directors  of 
a  company  have  no  power  to  borrow  money  on  its  credit,  yet 
if  they  nevertheless  do  borrow  money  on  their  private  respon- 
sibility, and  in  turn  advance  such  money  to  the  company,  and 
apply  it  entirely  for  the  benefit  of  the  company,  and  after- 
wards repay  it  to  the  parties  from  whom  they  have  borrowed 
it,  they  will  become  entitled  to  be  reimbursed  by  the  shareholders 
to  the  extent  of  the  whole  amount  so  borrowed  and  advanced.* 
A  series  of  subsequent  cases,  following  the  lead  of  this  case, 
seem  to  leave  the  law  of  that  country  in  the  condition  already 
stated,  that  whilst,  if  a  company  has  no  power  to  borrow,  a 
stranger  lending  money  directly  to  it  will  be  remediless  in  the 
absence  of  special  circumstances,  yet  if  its  directors  borrow 
money  of  such  stranger,  and  apply  it  to  the  purposes  of  the  com- 
pany, and  afterwards  repay  it  to  the  stranger,  they  may  have 
indemnity  against  the  company  and  against  its  shareholders.^ 

§  6703.  Charters  Conferring  and  Excluding' This  Power. — 

Under  a  body  of  statutes  authorizing  any  mining  company 

1  Ex  parte  Chippendale,  4  DeGex,  147;  «.  c.  9  Jur.  (n.  s.)  1308.  Sir  N. 
M.  &  G.  19.  It  is  to  be  observed,  in  Lindley  comments  unfavorably  on 
favor  of  this  decision,  that  the  money  these  decisions:  Lind.  Oomp.  Law  (5th 
so  borrowed  and,  advanced  was  en-  ed.),  383.  They  led  up  to  a  meritori- 
tirely  employed  in  discharging  debts  ous  class  of  holdings,  made  in  some 
for  which  the  company  would  have  cases  and  denied  in  others,  to  the 
been  responsible,  though  the  original  effect  that,  where  the  creditor  ad- 
power  of  the  directors  to  contract  vanced  the  money  directly  to  the 
those  debts  was  another  question.  company,  yet  he  might  prove  up  a 

*  Ex  parte  Bignold,  22  Beav.  143 ;  claim  for  reimbursement,  to  the  ex- 

Troup's  Case,  29  Beav.  353;  Hoare's  tent  to  which  the  money  advanced  by 

Case,    30    Beav.     225 ;    Lowndes    v.  him  had  been  employed  in  the  legiti- 

Garnet  &c.  Mining  Co.,  3  New  Eep.  mate  business  of  the  company.     See 

601 ;  Baker's  Case,  1  Dr.  &  Sm.  55 ;  supra,  note  5 ;  post,  §  5704. 


British  Soe.  v.  Norton,  3  New  Eep. 
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"  to  enter  into  any  obligations  or  contracts  essential  to  the 
transaction  of  its  ordinary  affairs,  or  for  purposes  for  which 
it  was  created,"  and  clothing  its  directors  with  authority  to 
exercise  its  corporate  powers  in  the  conduct  and  control  of 
its  business  and  property, — it  has  been  held  that  they  may 
borrow  money  for  its  purposes  and  authorize  certain  of  its 
officers  to  negotiate  loans,  to  execute  notes,  and  to  sign  checks 
drawn  against  its  bank  account,  and  that  such  authority  may 
be  otherwise  shown  than  by  the  official  record  of  its  proceed- 
ings.^ On  the  other  hand,  where  the  charter  of  a  turnpike 
company  empowered  it  to  lay  a  tax  upon  property  owners 
along  its  road,  to  aid  in  its  completion,  it  was  held  that  it 
was  not  thereby  authorized  to  borrow  money  to  hasten  the 
work,  and  to  charge  the  tax-payers  with  interest  thereon.* 
In  England,  where  the  courts  proceed  on  stricter  theories 
in  allowing  implications  in  favor  of  the  financial  powers  of 
corporations  than  those  on  which  the  American  courts  pro- 
ceed,' it  has  been  concluded  that  where  a  company  is  em- 
powered by  its  governing  statute  to  borrow  a  certain  sum  of 
money,  this  implies  a  restriction  against  borrowing  any  money  ■ 
in  excess  of  that  sum;  so  that  the  assent  of  every  individual 
member  of  the  corporation  will  not  make  valid  a  loan  made 
to  the  company  in  excess  of  that  sum,  so  as  to  enable  the 
lender  to  recover  it.* 

§  5704.  Lender  Entitled  to  Subrogation.  —  The  principle 
of  the  English  law  that,  although  the  lender  of  money  to  a 

'  Mining  Co.  v.  Anglo-Calif omian  purpose  of  improving  a  river  and  ad- 
Bank,  104  U.  S.  192.  jacent  landa.    In  such  a  case,  if  all 

'  Lewis  &c.   Eoad  Co.  v,  Thomas  the  members  of  the  corporation  as- 

(Ky.),  3  S.  W.  Kep.  907.  sent  to  borrowing  more,  it  is  not  per- 

'  Ante,  §  5697,  note.  ceived  what  principle  of  public  policy 

*  Wenlock  v.  Eiver  Dee  Co.,  36  Ch.  should  intervene  against  common  jus- 

Div.  674;  «.  c.  56  L.  J.  (Ch.)  899;  57  tice  to  prevent  them  from  repaying 

L.  T.   (n.   s.)  401.     There  does  not  it,  or  why  the  courts  should  be  so 

seem  to  be  any  principle  involved  in  strict,  in  limiting  the  company  to  its 

this  decision  which  would  commend  expressed    power,  where    the    State 

itself    to   American  judges.    It  was  does  not  see  fit  to  intervene.    The 

simply  a  case  where  the  private  act  effect  of  the  assent  of  all  the  share- 

of  a  company  allowed  it  to  borrow  holders,  as  a  ratification  or  estoppel,  is 

twenty-five  thousand  pounds  for  the  elsewhere  considered :  ante,  §  5314. 
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company  which  has  no  power  to  borrow,  cannot  recover  the 
same  .from  the  company,  yet  he  may  be  subrogated  to  any 
securities  which  the  company  has  obtained  by  means  of  the 
money,  —  as  where  it  has  used  it  to  take  up  a  mortgage,'^ — rests 
upon  principles  of  equity  which  are  of  every  day  application 
in  this  country.  Thus,  where  a  building  society  was  held  not 
liable  to  pay,  as  a  debt,  the  money  which  its  directors  had 
borrowed  without  power,  yet  an  exception  was  made  in  re- 
spect of  those  sums  which  could  be  proved  to  have  been  ap- 
plied in  discharging  other  debts  and  liabilities  of  the  society.'' 

§  5706.  Kigrhts  of  Creditors  where  Debts  are  Created  in 
Excess  of  Statutory  Limit. —  By  the  American  law,  where 
there  is  a  statute  imposing  a  limit  upon  corporations  in  re- 
spect of  the  amount  of  debts  which  they  can  incur,  a  creditor 
who  does  not  know  that  the  limit  has  been  exceeded,  and  who 
has  no  reasonable  ground  to  believe  that  such  is  the  fact,  may 
enforce  the  obligation  of  the  contract  against  the  corporation.' 
The  true  ground  upon  which  this  doctrine  is  based  has  been 
already  adverted  to.*  It  is,  that  although  parties  dealing  with 
corporations  will  be  conclusively  bound  to  know  the  extent 
of  the  powers  which  the  statute  law  has  accorded  to  them,  yet 
where  their  power  to  act  in  a  given  case  depends  upon  their 
previous  action,  which  from  its  very  nature  is  known  only  to 
them,  and  not  to  the  public  dealing  with  them, — in  other 

1  Wenlock  v.  River  Dee  Co.,  19  282;  s.  c.  19  Am.  St.  Rep.  134;  23 
Q.  B.  Div.  155 ;  «.  c.  56  L.  J.  (Q.  B.)  Pac.  Rep.  569 ;  Humphrey  v.  Patrons 
689;  57  L.  T.  (n.  s.)  320;  35  Week.  Mercantile  Asso.,  50  Iowa,  607.  Con- 
Rep.  822 ;  10  App.  Gas.  354 ;  36  Ch.  tra,  Weber  v.  Spokane  Nat.  Bank,  50 
Div.  675,  note ;  38  Ch.  Div.  534.  Fed.  Rep.  735.    Where  a  creditor  of  a 

'  Ounliffe  v.  Blackburn  Building  corporation  had  no  knowledge  that 

Soc,  9  App.  Gas.  857 ;  «.  c.  22  Ch.  Div.  the   corporation   had    exceeded    the 

61  •  29  Ch.  Div.  902.  limit  beyond  which  it  was  forbidden 

'  Ossipee  Hosiery  &c.  Man.  Go.  v,  by  statute  to  contract  debts,  and  could 

Oanney,  54N.  H.  295;  Wood  «.  Corry  not  by  inquiry  have  ascertained  that 

Waterworks  Co.,  44  Fed.  Rep.  146,  fact,  — it  was  held  that  the  doctrine 

148 ;  s.  c.  12  L.  R.  A.   168 ;  AUis  v.  of  ultra  vires  would  not  be  applied  to 

Jones,  45  Fed.   Rep.   148 ;   Sherman  him.    Ossipee  Hosiery  &c.  Man.  Co. 

Center  Town  Go.  v.  Morris,  43  Kan.  v.  Canney,  54  N.  H.  295. 
*  Ante,  §§  4816,  4824,  4930,  etseq. 
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words  where  the  question  is  whether  their  power  has  been 
exhausted,  and  this  depends  upon  a  knowledge  of  antecedent 
extrinsic  facts,  which  knowledge  is  in  the  breasts  of  the  cor- 
porate ofl&cers,  and  not  accessible  to  the  public, — then  there 
is  an  implied  warranty^  on  the  part  of  the  corporation,  through 
its  officers,  that  the  power  has  not  been  exhausted,  and  that 
the  conditions  do  not  exist  which  render  it  unlawful  for  the 
corporation  to  contract  the  debt,  —  so  that,  to  allow  the  cor- 
poration to  avoid  the  repayment  of  the  debt  on  this  ground, 
where  it  has  had  and  enjoyed  the  benefit  of  the  contract, 
would  be  to  allow  it  to  make  its  own  wrong  the  means  of  de- 
frauding the  innocent  public.  It  is  immaterial  on  what 
ground  the  courts  which  hold  that  the  corporation  cannot  be 
permitted  to  repudiate  an  honest  debt  upon  such  a  plea,  place 
themselves,  —  whether  they  say  that  the  statute  is  directory 
merely,^  or  that  the  corporation  is  estopped  from  setting  up 
the  defense  after  having  enjoyed  the  benefit  of  the  contract,* 
— especially  where  the  money  borrowed  has  been  used  in  con- 
ducting the  legitimate  corporate  business,  with  the  knowledge 
and  consent  of  all  its  officers  and  stockholders.*  The  judges 
are  in  all  cases  driven  to  the  conclusion  by  the  mere  stress  of 
justice.  It  is  true  that  a  different  rule  applies  in  respect  of 
the  debts  of  municipal  and  other  strictly  public  corporations.* 
But,  in  respett  of  this  matter,  these  corporations  stand  upon 
a  different  footing  from  private  business  corporations.  In 
the  first  place,  their  records  are  open  to  the  inspection  of  the 
public,  and  presumably  no  one  is  interested  in  preventing 
such  an  inspection,  or  in  concealing  the  facts  with  reference 
to  their  financial  condition;  whereas  the  books  of  strictly  pri- 
vate corporations  are  not  open  to  public  inspection,  and  the 
state  of  their  affairs  is  habitually  and  studiously  concealed 

*  As  to  the  nature  of  this  warranty,     This  would  bring  the  case  within  the 
see  ante,  §  4889.  English   rule  already    adverted    to : 

"  Sherman    Center   Town    Oo.   v.  Ante,  §  5702. 
Morris,  43  Kan.  282;  s.  c.  19  Am.  St.  *  Orampton  v.  Zabriskie,  101  U.  S. 

Eep.  134 ;  23  Pac.  Eep.  569.  601 ;  Daviess  County  v.  Dickinson,  117 

"  Ibid.  U.  S.  657;  Litchfield  v.  Ballou,  114 

*  Allis  V.  Jones,  45  Fed.  Eep.  148.  U.  S.  190. 
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from  the  public,  according  to  well-known  habits  of  business, 
just  as  the  affairs  of  partnerships  and  individuals  engaged  in 
business  are  concealed;  and  their  own  stockholders,  in  many 
cases,  are  obliged  to  resort  to  the  writ  of  mandamus  to  procure 
an  inspection  of  their  records,'-  which,  when  laid  open  to  inspec- 
tion, are  often  incapable  of  being  unraveled  except  by  the  aid 
of  experts,  and  are  often  found  to  be  falsely  kept.  Again,  the 
officers  of  a  municipal  corporation  are  the  mere  trustees  of  a 
public  trust,  and  stand  towards  transactions  of  this  kind  in  the 
relation  of  mere  public  officers;  so  that,  when  they  apt  as  con- 
tracting agents  for  the  corporation,  they  act  presumably  in 
the  exercise  of  a  mere  public  duty,  and  not  in  their  own  inter- 
est; and  hence  they  presumably  stand  indifferent  between 
the  corporation  and  the  other  contracting  party.  But  the 
directors  and  principal  officers  of  private  corporations  are 
generally  stockholders  therein;^  and  consequently,  when  they 
make  contracts  for  the  corporation,  they  make  them  in  a 
large  sense  as  proprietors  acting  for  their  own  purposes  and  in 
their  own  interest.  But  even  in  the  case  of  the  securities  of 
municipal  corporations  which  are  void  because  issued  after 
the  constitutional  or  statutory  limit  of  their  indebtedness  has 
been  reached,  the  creditor  is  not  remediless,  but  may  recover 
from  the  corporation  the  money  which  he  has  paid  out  and 
which  it  has  received,  in  a  common-law  action  for  money  had 
and  received." 


'  Ante,  §  4431.  out  $2,000,000  upon  the  site  and  erec- 

'  Ante,  §§  3858,  3859.  tion  of  the  exchange,  nor  from  incur- 

•  Louisiana  v.  Wood,  102  U.  S.  294 ;  ring  debts  on  its  bonds  and  mortgages 

post,  §  6005.    Construction  of  statutes  for  the  excess  of  the  cost  beyond  the 

imposing  such-  a  limit  of  indebted-  capital   stock.     Barry  v.  Metchants' 

ness,  with  the  conclusion  that  where  Exchange  Co.,  1  Sandf.  Ch.  (N.  Y.) 

the  limitation  is  that  debts  shall  not  280.    That  non-negotiable  notes  se- 

be  contracted  in  excess  of  one-half  cured  by  mortgages,    given  for  ad- 

the  par  value  of  the  capital  stock,  this  vances  of  money  and  materials  for  the 

means   paid-up  capital  stock:    Com.  improvement  of  corporate  property, 

Lehigh  Ave.  R.  Co.,  6  Pa.  County  are  not  a,  fictitious  indebtedness,  nor  a 

Ct.  557.    A  charter  limiting  the  cap-  bonded  indebtedness,  within  the  mean- 

ita'l  stock  of  a  merchants'   exchange  ing  of  a  constitutional  provision,  and 

company  to  $1,000,000,  was  held  not  a  statute  prohibiting  the  directors  of 

to  restrict  the  corporation  from  laying  corporations  from  creating  debts  larg- 
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§  5706.  Power  of   Officers  to  Borrow  for  tlie    Company. 

If  the  corporation  possesses  the  power  to  borrow,  -—  which, 
we  have  seen  it  does  possess  under  the  American  law,  by  impli- 
cation, and  so  far  as  necessary  to  effectuate  its  legitimate  pur- 
poses except  where  it  is  prohibited,^  —  then  the  directors,  who 
are  the  business  agents  for  the  company,  wielding  its  entire 
powers  in  the  transaction  of  its  business  and  in  the  ordinary 
administration  of  its  affairs,^  impliedly  possess  this  power; 
and  such  we  have  seen  is  the  English  law.'  Descending  to 
tninisterigLl  officers,  it  seems  that,  outside  of  the  regular  and 
ordinary  business  which  a  company  transacts  from  day  to 
day,  the  power  will  not  be  presumed,  but  ought  to  be  proved. 
But  here  again  it  may  be  proved  by  circumstances,  just  as  the 
power  of  the  agents  of  corporations  and  of  individuals  may 
be  generally  proved.*  It  is  not  necessary  to  produce  an  official 
record  of  the  proceedings  of  the  directors  conferring  the 
power.°  A  cashier  of  a  banking  corporation,  who  has  general 
and  almost  exclusive  charge  of  its  business,  being  seldom 
interfered  with  by  the  directors,  and  who,  in  the  language  of 
witnesses,  "  runs  the  bank,"  has  an  implied  power  to  borrow 
money  for  the  bank.  In  order  to  show  his  authority  to  do 
so,  it  is  not  necessary  to  prove  a  power  specially  conferred 
upon  him  by  the  board  of  directors,  or  a  distinct  ratification 
by  them  of  the  act  after  its  consummation."  And,  as  already 
seen,  this  power  has  been  judicially  ascribed  to  the  president'' 
and  other  managing  agents  *  of  corporations. 


erthan  the  prescrib^ed  capital  stock,  *  Ante,  §  4748;  Eingling  v.  Kohn, 
etc.,  —  see  Underbill  i;.  Santa  Barbara  6  Mo.  App.  333,  337.    The  court  re- 
Land  &c.  Co.,  93  Cal.  300;  s.  c.  28  Pac.  ferred  to  City  Bank   v.  Perkins,   4 
Rep.  1049.     See  ante,  i  i259,  et  seg.  Bosw.  (N.  Y.)  420,  where  the  same 
^  Ante,  i  5697.  point  was  ruled  on  analogous   facts, 
'  Ante,  §  3967,  et  seg.  and  also  to  Barnes  v.  Ontario  Bank, 
»  j_nte,  §  5700.  19  N.  Y.  152,  156,  where  such  power 

*  Ante,  §  4881.    As  to  the  power  of  in  the  cashier  of   a  bank  was  con- 
the  president  to  borrow,  ante,  §§  4644,  ceded. 

4645,  '  Ante,  §  4644. 

*  Mining  Oo.  v.  Anglo-Oalifornian  °  As  to  power  of  the  cashur  of  a 
Bank,  104  U.  S.  192.  bank  to  borrow,  see  ante,  §  4748. 
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§  6707.  "When  not  Necessary  to  Show  that  the  Company 
Received  the  Benefit.  —  Manifestly  where  the  company  has 
the  power  to  borrow,  and  where,  as  in  ordinary  cases  under 
American  law,  the  directors  wield  the  borrowing  powers  of 
the  company,  if,  in  the  absence  of  collusion  or  fraud  affect- 
ing the  lender,  they  borrow  money  for  the  purposes  of  the 
corporation,  —  it  is  not  necessary  for  him,  in  order  to  maintain 
his  legal  or  equitable  remedies  against  the  corporation,  its 
stockholders  or  sureties,  to  show  that  the  money  so  borrowed 
was  actually  appropriated  to  its  use,*  —  and  this  on  a  principle, 
already  stated,  that  one  who,  in  good  faith,  advances  money 
to  a  trustee,  is  not  concerned  with  his  subsequent  disposition 
of  it  as  a  part  of  the  trust  fund.^ 

§  6708.  When  Advances  to  OflSleers  Treated  as  Advances  to 
Corporation.  —  Where  a  bank  advanced  money  to  the  corporation, 
and  advanced  other  money  to  its  president,  and  both  of  the  ad- 
vances were  expended  in  behalf  of  the  corporation,  and  both 
amounts  were  recognized  as  debts  by  it,  and  each  stockholder  as- 
signed to  the  corporation  his  shares  by  way  of  security  for  the 
same,  —  it  was  held  that  equity  would  treat  both  advances  as  debts 
due  from  the  corporation  to  the  bank/ 

§  5709.  Constitutional  Kestrictions  as  to  the  Manner  of 
Creating  Corporate  Debts. —  It  seems  that  a  constitutional  re- 
striction, followed  and  enforced  by  a  statute,  as  to  the  manner 
of  incurring  corporate  debts,  by  requiring  the  consent  of  a 
majority  in  value  of  the  shares,  does  not  apply  to  corporations 
operating  under  existing  charters.* 

§  6710.  Church  Corporation  cannot  Raise  Money  by  a 
Public  Excursion. — It  has  been  held  in  Georgia  that  a  church 
corporation  has  no  power  to  charter  a  steamboat,  advertise  a 
public  excursion,  and  engage  in  the  sale  of  tickets  thereto,  for 
the  purpose  of  raising  money  to  pay  the  debts  of  its  church 
edifice.     And  where  this  was  attempted,  and  the  corporation 

1  Borland  v.  Haven,  37  Fed.  Eep.  '  Poole  v.  West  Point  Butter  &c. 

394.  Assc,  30  Fed.  Eep.  513. 

"  Ante,  ^  4930.  *  Lewis  v.  Jeffries,  86  Pa.  St.  340. 
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had  incurred  large  expenses  in  printing  tickets,  advertising 
the  excursion,  hiring  music,  purchasing  ice,  etc.,  and  the 
owners  of  the  steamboat  thereafter  refused  to  proceed,  because 
they  had  not,  under  the  law,  the  carrying  capacity  to  accom- 
modate the  crowd  which  endeavored  to  surge  upon  it,  it  was 
held  that  no  action  could  be  maintained  against  them  for  re- 
fusing to  carry  out  the  contract.' 

§  6711.  Power  of  Corporations  to    Liend  their  Funds. — 

Unlike  the  power  toborrow,  whicli  is  generally  regarded  as  an 
implied  power  possessed  by  every  corporation  to  the  extent  of 
raising  money  to  effectuate  the  purposes  of  its  creation,''  the 
power  to  lend  out  its  funds,  whether  consisting  of  its  original 


*  Harriman  v.  First  Bryan  Bap- 
tist Church,  63  Ga.  186 ;  s.  c.  36  Am. 
Rep.  117.  The  opinion  of  the  court, 
delivered  by  Bleckley,  J.,  contains  an 
edifying  account  of  what  a  church 
corporation  may  and  may  not  do. 
While  he  conceded  that  the  power  of 
raising  money  to  pay  ofi  the  indebted- 
ness was  within  the  charter,  yet  he 
said:  "Every  corporation  must  act 
according  to  its  nature;  a  trading 
corporation  must  trade,  a  manufac- 
turing corporation  must  manufac- 
ture, a  banking  corporation  must 
bank,  a  transportation  corporation 
must  carry,  and  a  religious  corpo- 
ration must  preach,  teach,  minister 
to  spiritual  edification,  and  promote 
works  of  mercy  and  benevolence.  A 
church,  incorporated  as  such,  cannot 
engage,  9ven  for  a  day,  in  merchan- 
dising, or  in  spinning,  or  in  weaving, 
or  in  banking,  or  in  broking,  or  in 
transporting  freight  or  passengers. 
It  must  derive  its  income,  not  from 
the  conduct  of  any  worldly  business, 
but  from  such  property  as  it  may 
happen  to  own,  and  from  voluntary 
contributions.  However  urgent  its 
needs  for  money,  it  cannot  rent  a 
farm  to  make  a  crop  of  corn  or  cotton, 

"  Ante, 
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nor  a  store  to  buy  and  sell  goods,  nor 
a  livery-stable  to  let  out  horses  and 
carriages ;  nor  can  it  hire  a  vessel  to 
transport  the  public  upon  rivers  or 
the  ocean.  To  charter  a  steamer  and 
sell  tickets  to  the  public  for  an  excur- 
sion is  to  enter  into  the  responsibili- 
ties and  hazards  of  a  business,  for 
gain  and  profit,  not  mentioned  or 
hinted  at  in  '  tlie  more  efficient  wor- 
ship of  God,  the  preservation  and 
perpetuation  of  said  church,  and  the 
better  control  and  regulation  of  the 
property  thereof.' "  Harriman  v. 
First  Bryan  Baptist  Church,  63  Ga. 
195,  196;  s.  c.  36  Am.  Rep.  117.  Cer- 
tainly some  of  the  circumstances  con- 
nected with  the  abortive  expedition 
were  ultra  vires  even  of  a  secular  cor- 
poration. The  learned  justice  in 
another  part  of  his  opinion  said: 
"What  unseemly  commotion  actually 
arose  on  account  of  the  failure  of  the 
expedition  may  be  gathered  from 
the  evidence.  A  committee-man  on 
board  was  threatened  with  a  most 
profane  form  of  immersion ;  two  or 
three  fights  occurred;  a  man  was 
knocked  down  with  a  stool ;  and  one 
woman  cut  another  with  a  razor." 
Ibid.  196. 
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capital  or  of  its  accumulated  surplus,  rests  upon  a  differ- 
ent principle.  This  power  is  not  implied  in  corporations 
from  their  nature,  but  must  be  strictly  conferred  by  stat- 
ute,' or  by  the  articles  of  association,  or  other  governing 
instrument.  The  principal  interest  concerned  in  the  dis- 
cussion of  this  power,  therefore,  centers  in  the  question,  what 
statutes  or  other  governing  instruments  are  to  be  construed  as 
conferring  it,  and  what  as  denying  it.  Speaking  in  this  con- 
nection of  the  former,  it  has  been  held  that  the  power  is  con- 
ferred upon  a  mutual  benefit  association  by  a  provision  in  its 
charter  authorizing  it  to  "acquire  and  hold  estate,  real,  per- 
sonal, or  mixed,  and  the  same  to  buy,  exchange,  sell  and  mort- 
gage, transfer,  pledge,  or  otherwise  incumber  or  alienate,  as 
the  board  of  directors  of  said  association  may  deem  ex- 
pedient";* and  in  the  charter  of  a  railroad  company,  confer- 
ring upon  it  the  power  of  "  purchasing,  holding,  selling, 
leasing,  and  conveying  estates,  real,  personal,  and  mixed,  and 
acquiring  the  same  by  gift,  or  devise  as  far  as  shall  be  neces- 
sary for  the  purposes  embraced  in  the  scope,  object,  and  in- 
terest of  their  charter,  and  no  further" ;  and  also  providing 
that  it  shall  "have  and  enjoy  all  other  rights  and  immunities 
which  other  corporate  bodies  may,  or  of  right  do,  exercise; 
....  and  may  borrow  money,  make  mortgages,"  etc.,  —  in  so 
far  as  to  enable  it  to  lend  out  its  surplus  funds?  It  is  also  to 
be  observed  that  this  power  may  be  reasonably  implied  in  re- 
spect of  a  corporation  which,  from  the  nature  of  its  business, 
must  necessarily  keep  a  large  fund  on  hand,  available  to  meet 
future  contingencies,  in  which  case  it  would  be  an  unreason- 
able rule  which  would  require  it  to  keep  the  fund  idle,  instead 
of  loaning  it  out  at  interest,  upon  good  security  which  might 
be  easily  converted.  The  power  is  therefore  generally  implied 
in  the  case  of  insurance  companies?    It  also  seems  a  reasonable 

•  Western    Boatmen's  BeneTOlent  Ins.  Co.,  4  Denio  (N.  Y.),  392,  397. 

Asso.  V.  Kribben,  48  Mo.  37.  So,  also,  under  an  act  incorporating 

»  North  Carolina  &c.  E.  Co,  v.  a  company  for  the  purpose  of  grant- 
Moore  70  N.  C.  6.  i°n    annuities,  insuring    lives,    and 

»  Such    was     the    intimation     of  loaning  money  on  bond   and  mort- 

Brown,  C.  J.,  in  McFarlan  v.  Triton  gage,    which    latter    power  was    to 
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conclusion  that  a  trading,  mining,  or  manufacturing  corpora- 
tion may  extend  financial  aid  to  a  customer  whenever  the  exi- 
gencies of  its  own  business  make  such  a  course  expedient, — 
a  rule,  the  necessity  of  which  business  men  will  readily 
understand.' 

§  6712.  Charters  under  Which  This  Power  Denied.  —  In 

the  earlier  stages  of  Ainerican  jurisprudence,  when  the  doc- 
trine of  ultra  vires  was  strictly  applied  to  private  as  well  as  to 
public  corporations,  the  power  of  private  corporations  to  lend 
out  their  moneys  was  frequently  denied  in  cases  where  the 
power  was  not  expressly  conferred  in  their  charters.  This 
was  especially  so  in  that  period  when  the  policy  of  the  States 
was  to  make  a  monopoly  of  banking;  since  every  corporation 
that  entered  into  the  business  of  lending  money  competed 
with  the  incorporated  banks.  We  accordingly  find  decisions 
to  the  effect  that  an  insurance  company,  authorized  to  take  and 
hold  securities,  bona  fide  pledged  to  them  to  secure  debts  due  to 
them,  cannot  lend  money  on  the  hypothecation  of  stock  and 
the  taking  of  a  note  as  collateral  security  for  payment  of  the 
loan,  when  their  act  of  incorporation  prohibits  them  from 


cease,  by  a  provision  of  tiie  act,  at  Corp.  L.  J.  117 ;  25  N.  E.  Rep.  1083 ; 
the  expiration  of  fifteen  years, — it  affirming  s.  c.  5  N.  Y.  Supp.  610.  So, 
was  held  that  the  company  had  it  has  been  held  that  a  corporation 
power  to  lend  money  on  bond  and  which  has  been  organized  for  manu- 
mortgage  after  the  fifteen  years  had  ex-  facturing  purposes  does  not,  in  mak- 
pired,  inasmuch  as  the  continuing  of  ing  a  single  and  temporary  loan  to 
the  two  first  powers  made  it  neces-  the  wife  of  its  secretary  who  is  one 
sary  for  them  to  invest  their  funds  in  of  its  stockholders,  upon  the  security 
order  to  carry  on  their  business,  of  its  own  stock,  so  violate  the  law  of 
Farmers'  Loan  &  Trust  Co.  v.  Clowes,  its  being,  and  the  principles  of  sound 
4Edw.  Ch.  (N.  Y.)  575.  public  policy,  as  to  justify  a  court  of 
^  Thus,  a  trading  corporation,  deal-  equity  in  placing  the  transaction  out- 
ing in  manufactured  goods  and  need-  side  of  its  protection,  and  in  refusing 
ing  them  for  sale,  may,  as  a  proper  to  aid  the  corporation  in  obtaining  a 
incident  to  its  business,  extend  finan-  repayment  of  the  money,  especially 
cial  aid  to  a  manufacturer,  by  advanc-  when  the  representatives  of  the  debt- 
ing  him  money  to  enable  him  to  ors  do  not  ask  for  any  such  action  on 
furnish  the  goods.  Holmes  v.  Wil-  the  part  of  the  court.  Piatt  «.  Bir- 
lard,  125  N.  Y.  75 ;  «.  c.  11  L.  R.  A.  mingham  &c.  Co.,  41  Conn.  255,  267. 
170;  34  N.  Y.  St.  Rep.  455;  9  Rail  & 
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discounting  notes;^  that  an  insurance  company  authorized  to 
lend  money  on  bond  and  mortgage,. and  not  in  any  other  way, 
cannot  recover  money  lent  by  it,  except  a  bond  and  mortgage 
be  taken  for  its  repayment, — every  other  security,  as  well  as 
the  contract  itself,  being  void  and  incapable  of  forming  the 
basis  of  an  action;^  that  a  company  formed  to  carry  on  the 
business  of  insurance  under  a  charter  forbidding  it  to  carry 
on  any  other  trade  or  business,  and  also  forbidding  it  to  exer- 
cise banking  powers  and  enumerating  the  kind  of  securities 
upon  which  it  may  lend  its  moneys,  which  enumeration  does 
not  include  promissory  notes,  —  has  not  power  to  lend  its  moneys 
on  promissory  notes,  or  to  discount  such  notes,  and  that  notes 
so  received  by  the  corporation  are  void,  and  cannot  form  tlie 
basis  of  an  action.'  These  cases  proceed  upon  the  principle 
that  a  contract  made  with  a  corporation  for  the  loan  of  money, 
as  well  as  the  security  taken  on  the  loan,  is  void,  if  the  power 
to  lend  money  be  not  expressly  given,  or  necessarily  incident 
to  the  power  given  to  the  corporation  by  its  charter.*  The 
doctrine  extended  into  other  States.  In  Alabama,  as  late  as 
the  year  1860,  it  was  held  that  the  charter  of  a  grand  lodge  of 
Masons  which  conferred  power  to  take,  hold,  sell,  and  lease  real 
estate,  and  sue  and  be  sued,  to  make  rules  and  regulations  for 
the  government  of  the  institution  and  of  subordinate  lodges, 
"and  to  do  all  other  things  concerning  the  government, estates, 
moneys,  and  revenues  of  said  grand  lodge  and  subordinate 
lodges,"  —  did  not  confer  power  to  lend  out  its  moneys;  and  the 
conclusion  was,  that  the  corporation  could  not  recover  upon 
the  note  given  as  evidence  of  the  debt.*  As  late  as  the  year 
1880,  the  same  court  held  that,  whereas  a  private  corporation 
chartered  by  the  name  of  the  "  State  Grange  of  the  Patrons  of 
Husbandry  of  Alabama"  had  no  express  grant  of  power  to 
lend  money,  and  whereas  no  such  power  could  be  implied 
from  the  declared  purposes  for  which  its  charter  was  granted, 

1  North  River  Ids.  Oo.  f.  Lawrence,  Ely,  2  Cow.  (N.  Y.)  678,  and  other 
3  Wend.  (N.  Y.)  482.  cases  cited  in  next  section. 

^  Life  &  Fire  Ins.  Go.  v.  Mechanics'  *  Beach  v.  Fulton  Bank,  3  "Wend. 
Tire  Ins.  Co.,  7  Wend.  (N.  Y.)  31.  (N.  Y.)  573. 

'New  York  Firemen   Ins.    Co.  v.        'GrandLodgeti.Waddill, 36Ala. 313. 
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but  on  the  contrary  the  implication  was  excluded  by  the 
declaration  therein  that  the  corporation  was  not  created  for 
pecuniary  profit, — if  it  undertook  to  lend  its  money  upon  a 
note  and  mortgage,  both  the  note  and  the  mortgage  were  void, 
and  could  not  be  enforced  in  equity.*  These  decisions,  which 
upheld  the  rascally  borrower  in  keeping  the  money  which  he 
had  borrowed  from  the  corporation,  on  the  ground  that  the 
corporation  had  no  power  to  lend  it, — the  very  reason  why 
he  ought  to  be  compelled  to  restore  it,  —  form  strange  blots 
upon  the  pages  of  American  jurisprudence.  If  a  collection 
of  individuals,  having  no  corporate  powers  at  all,  lend  their 
mone}'  and  take  a  promissory  note  as  evidence  of  the  debt,  in 
which  they  describe  themselves  as  a  corporation,  then,  when 
they  sue  the  borrower  upon  the  note,  he  is  estopped,  under 
theories  prevailing  in  all  American  jurisdictions,  from  setting 
up  the  defense  that  they  are  not  a  corporation;^  yet,  accord- 
ing to  these  decisions,  while  he  cannot  plead  that  they  are  not 
a  corporation,  he  can  plead  that  they  do  not  possess  the  power 
to  lend  their  money,  and  he  can  plead  this  as  a  justification 
for  his  keeping  it. 

§  5713.   Power    to    Licnd    on    Particular    Securities.  —  A 

charter  empowering  a  bank  to  "deal  in  bullion,  gold  and  silver 
coin,  promissory  notes,  mortgages,  bills  of  exchange,  public 
stock,  or  any  collateral  security,"^  does  not  prohibit  it  from 
acquiring  a  promissory  note  otherwise  than  as  collateral  secu- 
rity.* According  to  old  doctrine,  an  insurance  company  which 
is  clothed  with  power  to  lend  money  on  bottomry,  responden- 
tia, or  mortgages,  or  real  estate,  or  chattels  generally,  but  is 
prohibited  from  exercising  banking  powers,  or  from  engaging 
in  trade,  or  other  business,  except  that  of  insuring  property, 
has  no  power  to  lend  its  money  by  discounting  notes.  A  note 
so  discounted  by  it  is  void,  and  it  cannot  recover  upon  it.* 

•  Chambers  v.  Falkner,  65  Ala.  443.  Ely,  5  Conn.  560;  g.  c.  13  Am.  Dec. 
'  Ante,  §  532.  See  post,  ch.  184.  100 ;  New  York  Firemen  Ins.  Co.  v. 
•Lawsof  Ark.  1836,  p.  17.  Bennett,   5  Conn.   574,   578;  «.  c.  13 

*  State  Bank  v.  Criswell,  15  Ark.  230.  Am.  Dec.  109 ;  and  cases  cited  in  pre- 
'  New  York    Firemen  Ins.   Co.  v.  ceding  section. 
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§  5714.  Doctrine  that  Corporation  can  Recover  the  Money 
Lent  in  an  Action  for  Money  Had  and  Received.  —  Some  of 
the  decisions  referred  to  in  the  preceding  section  went  to  the 
distinct  length  of  holding  that  where  the  charter  of  a  corpo- 
ration confers  upon  it  no  power  to  lend  money,  it  cannot 
maintain  an  action  to  recover  money  which  it  has  lent.  It 
cannot  sue  on  a  note  given  for  money  so  lent,  nor  can  it  waive 
the  security  and  sue  on  the  original  consideration, —  recover 
on  common  counts,  —  because  to  allow  either  would  be  to  sanc- 
tion an  illegal  contract.'  But  the  judicial  conscience  could 
not  long  withstand  the  shocking  injustice  involved  in  such  a 
conclusion.  Instead  of  meeting  the  question  squarely  in  the 
first  instance,  and  holding  that  the  defendant  is  estopped,  by 
his  own  concession  of  the  power  of  the  corporation  in  bor- 
rowing its  money,  from  setting  up  its  want  of  power  when  it 
calls  on  him  for  payment,  and  that,  in  so  far  as  the  transac- 
tion is  illegal,  it  is  for  the  stockholders  or  for  the  State  to 
interpose,  and  not  for  the  judge,  —  the  courts  at  first  resorted 
to  the  lawyer-like  subtlety  of  taking  a  distinction  between  the 
security  and  the  debt  itself,  —  holding  that  while  the  security 
was  void,  the  contract  was  not:  in  other  words,  that  there  was 
some  sort  of  contract  outside  of  the  note,  bill,  or  bond,  taken 
by  the  corporation  as  evidence  of  the  debt,  which  contract 
would  be  enforced  in  an  action  for  money  had  and  received, 
or  under  a  common  count  in  an  action  on  the  security.^    The 

'  Grand  Lodge  v.  Waddill,  36  Ala.  security  for  the  loan  by  his  trustee,  a 

313.    To  the  same  effect,  see  Beach  v.  director  of  the  bank.    The  court  said 

Fulton  Bank,  3  Wend.  (N.  Y.)  573.  that  the  director  might  be  estopped 

That  a  corporation  cannot  maintain  to  allege  the  illegality  of  th.e  loan; 

an  action  on  the  security,  see  Bridge  but  that  the  security  pledged  could 

Co.  V.  Kline,  Bright.  (Pa.)  320.  not  be  retained.    This   seems  to  be 

'  Post,  §  5744.  The  doctrine  seems  quite  in  line  with  those  cases  which 
to  have  had  its  foundation  in  Robin-  hold  that  a  corporation  may  recover 
son  V.  Bland,  2  Burr.  1077.  See  also  back  money  advanced  in  execution  of 
United  States  Trust  Co.  v.  Brady,  20  an  ultra  vires  contract,  as  for  money 
Barb.  (N.  Y.)  119;  Utica  Ins.  Co.  v.  had  and  received,  though  the  security 
Kip,  8  Cow.  (N.  Y.)  20.  In  Alberts,  given  may  be  void.  One  court,  under 
Savings  Bank,  2  Md.  160,  the  contest  the  stress  of  justice,  went  to  the  sense- 
was  between  the  bank  and  a  cestid  que  less  length  of  holding  that,  although 
trust,  whose  stock  had  been  pledged  as  a  corporation  was   prohibited   from 
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true  theory  underlying  the  action  was,  that  the  officers  of  the 
corporation  had  made  an  unlawful  disbursement  of  its  funds, 
and  that  the  law  would  allow  the  corporation  to  maintain  an 
action  to  get  them  back;  and,  as  elsewhere  seen,  the  princi- 
ple is  of  equal  application  where  an  individual  parts  with 
money  or  property  to  a  corporation  under  an  ultra  vires  con- 
tract.^ But  whatever  may  be  the  theory  on  which  the  courts 
proceed,  it  may  be  confidently  stated  that,  at  the  present  time, 
few  American  courts  will  disgrace  themselves  by  holding  that 
the  fact  that  a  corporation  may  have  made  a  loan  which  is 
even  prohibited  by  statute,  will  prevent  it  from  maintaining  an 
action  to  recover  it  in  some  form.  Thus,  it  has  been  held  in 
Massachusetts  that  the  fact  that  an  incorporated  bank  has 
made  a  loan  prohibited  by  statute,  to  its  own  directors,  does 
not  prevent  it  from  retaining  the  securities  deposited  to 
secure  the  loan.  The  court  proceeded  upon  the  broad  and 
just  view  that  the  purpose  of  the  statutory  prohibition  was  to 
shield  the  corporation  from  the  dishonesty  of  its  officers,  and 
that  so  to  construe  it  as  to  make  the  promise  of  its  officers 
who  borrow  its  money  in  violation  of  its  terms  void,  would 
defeat  its  main  purpose  and  visit  the  consequences  of  their 
unlawful  acts,  not  upon  themselves,  but  upon  the  corporation 
for  whose  protection  the  statute  was  made.^  In  a  case  in 
Maryland,  proceeding  upon  the  same  view,  a  banking  corpo- 
ration was  organized  under  a  statute  which  provided  that  no 
director  or  other  officer  of  the  bank  should  borrow  any  money 
from  the  bank,  under  penalty  of  fine  and  imprisonment. 
The  president  of  the  bank,  who  was  also  a  director,  borrowed 
a,  large  sum  of  money  from  the  bank,  and  afterwards  made 
a,n  assignment  of  his  property  for  the  benefit  of  his  creditors. 


lending  its  money  on  personaZ  secMniy,  the  court  sustained  an  action  on  the 

yet  this  did  not  prohibit  it  from  lend-  note.    United    States    Trust    Co.    v. 

ing  its  money  upon  a  note  payable  on  Brady,  20  Barb.  (N.  Y.)  119. 
demand ;  since   "  a  loan,   when  the  '  Post,  §§  6004,  6005. 

note  of  the  borrower,  payable  on  de-  '  Bowditch  v.  New  England  Mut. 

mand,  is  taken,  is  not  a  loan  on  the  Life  Ins.  Co.,  141  Mass.  292 ;  s.  c.  59 

security  of    that  note ;   that  note  is  Am.  Kep.  474. 
only  an  evidence  of  the  debt";  and 
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The  claim  of  the  bank  for  the  money  thus  borrowed  was 
allowed  against  the  estate  of  the  director  in  the  hands  of  the 
assignee,  and  an  appeal  was  taken  from  the  order  of  allowance. 
It  was  held  that  the  contract  was  enforceable,  though  pro- 
hibited by  statute,  and  that  the  lien  of  the  bank  on  property 
in  the  hands  of  the  assignee,  was  good  to  the  extent  of  the 
loan.*  In  this  case  and  also  in  the  Massachusetts  case  just 
cited,  the  court  quoted  a  pertinent  dictum  of  Lord  Mansfield: 
"  It  is  very  material  that  the  statute  itself,  by  the  distinction 
it  makes,  has  marked  the  criminal;  for  the  penalties  are  all  on 
one  side.'"'  Other  courts  reached  the  same  result  on  a  princi- 
ple elsewhere  discussed,'  that  where  an  ultra  vires  contract  has 
been  f'tlly  executed  on  one  side,  the  other  contracting  party  is 
■estopped  from  setting  up  tha  want  of  power  in  the  corporation 
to  enter  into  it.  But  whatever  may  be  the  theory  on  which 
the  courts  proceed,  the  modern  doctrine  is,  that  a  corporation 
which  has  made  an  illegal  loan  of  its  funds  may  recover  them 
back,  unless  the  applicatory  statute  says  that  it  shall  'not.* 
Thus,  although  an  insurance  company  has  exceeded  its  char- 
ter powers  by  lending  money  for  two  years  instead  of  one,  and 
by  taking  a  note  and  mortgage  therefor  instead  of  a  bond  and 
mortgage, — yet,  the  contract  being  neither  immoral  nor 
against  public  policy,  and  no  penalty  being  attached  to  it,  the 
■corporation  may  maintain  an  action  on  the  security  given  for 
the  loan.* 

§  6715.  Improper  Conditions  upon  Corporate  Loans  At- 
tempted to  be  Imposed  by  Promoters.  —  In  conformity  with 
a  principle  elsewhere  considered,*  it  has  been  held  that  any 

'  Lester  v.  Howard  Bank,  33  Md.  hibited  contracts  which  are  wholly 

•558 ;  «.  c.  3  Am.  Rep.  211 ;  distinguish-  void,  and  those  which,  for  certain  rea- 

ing  Albert  v.  Savings  Bank,  2  Md.  sons,  are  enforceable. 

160.  '  Post,  §  6024. 

»  Browning  v.  Morris,  4  Cowp.  790,  *  Davis    Sewing-Machine   Co.    v. 

793.    See  also  Williams  v.  Hedley,  8  Best,  30  Hun  (N.  Y.),  638. 

East,   378 ;    Jaques    v.   Golightly,    2  '  Germantown    &c.    Ins.    Co.    v. 

W.  Bla.  1073;  Harris  v.  Runnels,  12  Dhein,  43  Wis.  420;  ».  c.  28  Am.  Rep. 

How.  (XJ.  S.)  79,  in  which  cases  dis-  549. 

tinctions    are    taken    between    pro-  *  Ante,  §  480. 
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improper  condition  imposed  by  one  of  the  projectors  of  a  com- 
pany, before  its  organization,  upon  a  loan  to  be  made  by  it 
after  its  organization,  will  not  invalidate  such  transaction,  un- 
less the  company,  in  its  corporate  capacity,  has  adopted  and 
ratified  his  conduct.* 

§  6715  a.  Power    to    Assign    Securities  Given   for  Loans. 

We  shall  see  that  the  law  ascribes  to  every  corporation,  with- 
out any  express  provision  in  its  charter  or  governing  statute, 
the  power  to  sell,  transfer,  or  otherwise  dispose  of  its  property; 
since  this  is  implied  from  the  very  power  of  owning  and  pos- 
sessing property.^  A  corporation  which  has  the  power  to 
lend  its  money,  and  take  securities  therefor,  has,  therefore,  by 
necessary  implication,  the  power  to  assign  and  transfer  those 
securities.  For  instance,  if  a  corporation  has  power  to  enter 
into  contracts  for  the  loan  of  its  money  and  to  take  real  estate 
security  therefor,  it  follows  that  it  has  power  to  sell  and  as- 
sign such  securities.'  On  this  principle  it  has  been  held  that 
where  a  bank  is  authorized  by  its  charter  to  have,  possess,  etc., 
lands,  goods,  etc.,  of  what  kind  so  ever,  it  cannot  be  restrained 
by  a  subsequently  enacted  statute  from  transferring  its  notes, 
bills  receivable,  etc.,  by  indorsement  or  otherwise,  but  that 
such  a  statute  impairs  the  obligation  of  the  contract  embodied 
in  its  charter,  within  the  meaning  of  the  constitution  of  the 
United  States.* 

§  6716.  Power  to  Assign  Stock  Assessments.  —  Upon  prin- 
ciples already  considered,^  a  corporation  may  make  an  assign- 
ment of  its  right  to  collect  an  assessment,  when  the  assessment 
has  been  duly  made  and  notified;  but  it  caunot  assign  its  dis- 
cretionary power  to  make  an  assessment,  because  the  effect 
of  such  an  assessment  would  be  to  delegate  to  a  third  person 
the  discretion  which  the  law  has  vested  in  its  directors.* 


1  Central  Park  &c.  Ins.  Co.  v.  Callaghan,  41  Barb.  (N.  Y.)  448. 
»  Post,  ii  5770, 5827,  6466.  *  Planters'  Bank  v.  Sharp,  6  How. 

'  Detweiler    v.   Breckenkamp,   83      (U.  S.)  301. 
Mo.  45,  53.  ^  Ante,  i  1818. 

«  Shultz  V.  Sutter,  3  Mo.  App.  137. 
4408 


FINANCIAL  POWERS,     [i  Thoinp.  Corp.  §  5719. 

§  5717.  Power  to  Raise  Money  Iby  Means  of  a  Lottery. — 

A  lottery  is  a  species  of  gambling;  its  injurious  consequences 
are  recognized  both  by  the  legislatures  and  the  courts;  and 
a  franchise  to  a  corporation  to  carry  on  such  a  business  is  not 
protected  from  subsequent  legislative  repeal  by  the  constitu- 
tion of  the  United  States.*  Therefore,  it  may  be  concluded 
that  the  grant  of  such  a  power  will  be  construed  with  great 
strictness.  It  has  been  held  that  a  statutory  power  to  manage 
a  lottery  for  the  purpose  of  raising  any  sum  not  exceeding 
$100,000,  for  a  specified  public  purpose,  is  completely  ex- 
hausted when  the  $100,000  has  been  raised;  and  this  is  so 
whether  the  grant  is  in  the  hands  of  the  original  grantees  or 
of  purchasers  from  them.* 

§  6718.  Power  to  Levy  a  Tax,  —  In  the  history  of  corpora- 
tions it  will  be  found  that  corporations  other  than  municipal 
have  been  created  with  the  power  to  lay  taxes.  A  corporation 
possessing  such  an  extraordinary  power  will,  on  the  clearest 
grounds,  be  limited  in  the  exercise  of  it  to  the  specific  objects 
intended  by  the  legislature  to  be  accomplished  in  granting 
it.*  Accordingly,  it  was  held  that  certain  statutes  of  Con- 
necticut and  Ohio,  incorporating  the  "  proprietors  of  the  half 
million  of  acres,"  etc.,  and  enabling  them  to  purchase  and  ex- 
tinguish the  Indian  title,  to  survey  and  locate  the  land,  and 
make  partition  thereof,  and  to  levy  taxes  thereon  to  defray 
the  expenses  of  those  proceedings,  and  all  other  necessary 
expenses  of  said  company,  did  not  authorize  the  corporation 
to  tax  the  lands  for  the  purpose  of  paying  a  tax  laid  thereon 
by  the  State  of  Ohio.* 

§  6719.  Power    to    Hold    Shares  in  Other    Corporations. 

One  corporation  cannot,  unless  authorized  thereto  by  its  gov- 
erning statute,  make  a  valid  subscription  to  the  stock  of  an- 
other corporation,  or  otherwise  become  a  stockholder,'  unless 

1  Ante,  §§5488,  5489.  152, 171;  affirming  Knowlesu.  Beaty, 

»  Com.  V.  Frankfort,  13  Bush  (Ky.),     1  McLean  (U.  S.),  41. 
185.  *  Ibid. 

•  Beaty  v.  Knowler,  4  Pet.  (TJ.  S.)  '  Ante,  §  1102;  Railway  Co.  v.  Iron 
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for  the  purpose  of  receiving  payment  of  or  security  for  a  debt 
owing  to  it;'  and  even  then  it  seems  that,  while  it  may  receive 
dividends,  it  will  not  be  allowed  to  exercise  the  power  of  con- 
trolling the  corporation  whose  shares  it  has  acquired,  by  voting 
them  as  a  stockholder,  but  that  its  attempt  so  to  vote  may  be 
enjoined  by  the  other  stockholders.^  Moreover,  if  a  corpora- 
tion purchases  the  shares  of  stock  of  another  corporation  on 
a  credit,  and  gives  its  promissory  note  therefor,  it  will  not  be 
allowed  to  defend  an  action  upon  the  note  on  the  ground 
that  it  had  no  power  so  to  acquire  the  shares,^  on  principles 
elsewhere  considered.^  And  the  holder  of  such  a  judgment, 
when  recovered,  has  the  same  remedy  against  the  stockholders 
•of  the  corporation  thus  unlawfully  purchasing  the  shares  of 
another  corporation,  which  he  would  have  on  any  other  valid 
judgment.'  Such  purchases  are  the  subject  of  special  disfavor 
where  one  corporation  purchases  the  shares  of  another  corpo- 
ration engaged  in  a  similar  business,  for  the  express  purpose 
of  absorbing  and  controlling  it,  with  a  view  of  defeating  com- 


Co.,  46  Ohio  St.  44;  s.  c.  1  L.  E.  A. 
412;  18  N.  E.  Rep.  486;  Woods  v. 
Memphis  &c.  E.  Oo.  (Ala.  Ch.  Ot.),  5 
Bail.  &  Corp.  L.  J.  372 ;  Central  E. 
Co.  V.  Pennsylvania  E.  Co.,  31  N.  J. 
Eq.  475 ;  Marble  Company  v.  Harvey, 
92  Tenn.  115 ;  s.  c.  36  Am.  St.  Eep.  71 ; 
20  S.  W.  Eep.  427;  18  L.  E.  A.  252; 
26  Cent.  L.  J.  9 ;  Sumner  v.  Marcy,  3 
Woodb.  &  M.  (U.  S.)  105;  Berry  v. 
Yates,  24  Barb.  (N.  Y.)  199.  Thus, 
an  insurance  company  has  no  authority 
to  subscribe  to  the  stock  of  a  mutual 
insurance  company,  and  agree  to  give 
its  notes  in  advance  for  premiums 
on  insurances  subsequently  to  be  ef- 
fected. Berry  v.  Yates,  24  Barb. 
(N.  Y.)  199. 

^  A  statute  prohibiting  a  corpora- 
tion, organized  under  it,  from  using 
any  of  its  funds  in  the  purchase  of  any 
stock  in  any  other  corporation,  does 
not  limit  its  power  to  take  such  stock 
in  payment  of  a  debt.  Holmes  &c. 
Man.  Co.  v.  Holmes  &c.  Metal  Co., 
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127  N.  Y.  252;  g.  c.  24  Am.  St. 
Eep.  448.  It  has  been  held  that  a 
statute  forbidding  one  corporation  to 
subscribe  for  or  purchase  stock  or  se- 
curities of  another  corporation,  except 
in  payment  of  a  bona  fide  debt,  does 
not  apply  to  a  case  where  one  corpo- 
ration, which  has  made  advances  to 
another  on  the  security  of  its  mort- 
gage bonds,  which  it  is  unable  to  re- 
deem, makes  further  advances  secured 
by  its  bonds  and  stocks.  Taylor 
County  V.  Baltimore  &c.  R.  Co.,  35 
Fed.  Rep.  161. 

»  Ante,  §  3873;  Milbank  v.  New 
York  &c.  E.  Co.,  64  How.  Pr.  (N.  Y.) 
20. 

'  Holmes  &c.  Man.  Co.  v.  Holmes 
&c.  Mill  Co.,  53  Hun  (N.  Y.),  52; 
«.  c.  25  N,  Y.  St.  Eep.  538;  5  N.  Y. 
Supp.  937. 

*  Post,  §  5736,  et  seg. 

'  Sumner  v.  Marcy,  3  Woodb.  & 
M.  (U.  S.)  105. 
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petition;  and  the  more  so  where  the  purchasing  corporation 
is  a  foreign,  and  the  absorbed  corporation  a  domestic,  one}  The 
reasons  which  operate  to  exclude  an  implied  power  in  one 
corporation,  to  become  the  owner  of  shares  in  another,  are 
stronger  in  the  case  of  an  unlimited  company,  or  in  the  case 
where  the  shares  are  not  fully  paid  up;  since  in  either  case,  if 
the  company  whose  shares  are  thus  purchased  becomes  in- 
solvent, the  company  which  becomes  a  shareholder  therein 
will  be  liable  to  be  put  on  the  list  of  its  contributories,  as  it  is 
called  in  England,  —  that  is  to  say,  in  the  case  of  an  unlimited 
company  where  the  shares  are  not  paid  up,  to  contribute  its 
ratable  share;  or  in  the  case  of  a  limited  company,  where  the 
shares  are  not  paid  up,  to  contribute  its  ratable  share  to  the 
extent  of  their  par  value,  toward  liquidating  the  debts  of  the 
company.  This,  it  has  been  clearly  and  strongly  pointed  out,^ 
has  the  effect  of  making  one  company  a  partner  in  another  com- 
pany. It  is  too  plain  for  any  argument  that  unless  an  express 
power  to  that  end  has  been  conferred,  the  directors  of  one  cor- 
poration or  company  cannot  involve  their  shareholders,  or  the 
trust  funds  in  their  hands,  in  the  liability  created  by  entering 
into  a  partnership  with  another  corporation  or  company.^ 
Moreover,  persons  who  deal  with  corporations  on  the  faith  of 
the  individual  liability  of  their  stockholders,  have  the  right 
to  proceed  on  the  assumption  that  those  stockholders  are  at 
least  natural  persons,  and  not  mere  hollow  shells,  made  up  in 
the  same  way  as  the  corporation  with  which  they  are  dealing, 
— mere  partnerships,  it  may  be,  composed  of  insolvent  cor- 
porations. It  is  scarcely  necessary  to  add  that  the  legislature 
may  authorize  one  corporation  to  subscribe  to  the  capital  stock 
of  another,  and  that  such  a  statute  is  not  unconstitutional.^ 

§  6720.  Usury  by  Corporations.  —  A  charter  authorizing  a 
particular  corporation  to  issue  mortgage  bonds  bearing  inter- 

'  Marble  Company  v.  Harvey,  92     Nation  Life  Assurance  Asso.,  8  Ch.. 
Tenn.  115;  «.  c.  36  Am.  St.  Eep.  71;      Div.  679,  704. 
18  L.  E.  A.  252;  26  Cent.  L.  J.  9;  20  »  Ibid.;  ante,  §  1102,  et  seg. 

S.  W.  Eep.  427.  *  "White  v.  Syracuse  &c.  E.  Co.,  14 

2  In  Ex  parte  Liquidators  of  British     Barb.  (N.  Y.)  559. 
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est  at  a  rate  not  to  exceed  ten  per  cent  per  annum,  contra- 
venes a  constitutional  provision  requiring  the  legislature  to 
fix  the  rate  of  interest,  which  shall  be  uniform  throughout 
the  State.^  It  is  not  usury  for  an  insurance  company,  in 
making  a  loan,  to  require  the  borrower  to  insure  the  mort- 
gaged premises  with  the  company,  and  to  pay  a  premium  for 
the  insurance  in  addition  to  the  legal  rate  of  interest.^  A 
legislative  charter  which  grants  to  an  incorporated  company 
the  power  to  contract,  without  limit,  for  commissions,  in  addi- 
tion to  lawful  interests,  does  not  enable  the  corporation  to 
take  usury  under  the  name  of  commissions.' 

§  5721.  No  Power  to  Become  Surety  for  or  Liend  Credit 
to  Another  Person  or  Corporation. — With  the  exception  of 
those  corporations,  such  as  trust  and  guaranty  companies, 
which  are  organized  for  the  express  purpose  of  becoming 
sureties  for  other  persons  or  corporations,  and  with  other  ex- 
ceptions elsewhere  stated,*  it  may  be  laid  down,  as  a  general 
rule,  that  no  corporation  has  the  power,  by  any  form  of  con- 
tract or  indorsement,  to  become  a  guarantor  or  surety  for,  or 
otherwise  to  lend  its  credit  to,  another  person  or  corporation.^ 
This  power  has  been  denied  to  banhing  companies,'  to  in- 
surance   companies,'    to   railroad  companies,'   to    plank-road 

1  McKinney  v.  Memphis  Overton  38  N.  Y.  St.  Kep.  602 ;  g.  c.  15  N.  Y. 
HotelCo.,12Heisk.  (Tenii.)104.  Supp.  57;  Elevator  Co.  v.  Memphis 

2  New  York  Fire  Ins.  Co.  v.  Donald-  &c.  E.  Co.,  85  Tenn.  793 ;  s.  c.  4  Am. 
son,  3  Edw.  Oh.  (N.  Y.)  199 ;  following  St.  Kep.  798 ;  Smead  v.  Indianapolis 
Utica  Ins.  Co.  v.  Cadwell,  3  Wend.  &c.  R.  Co.,  11  Ind.  104;  Johansen  v. 
(N.  Y.)  296.  Chaplin,   Montreal  L.   Rep.  6  Q.  B. 

»  Johnson  v.  Griffin  &c.  Co.,  55  Ga.  Ill ;  Berry  v.  Yates,  24  Barb.  (N.  Y.) 

691.  199;  Smith  i;.  Alabama  Life  &c.  Co., 

*  Post,  §  5724.  4  Ala.  558 ;  Culver  v.  Reno  Real  Es- 

'  Post,  §  5739;  Crewer  &c.  Mining  tate  Co.,  91  Pa.  St.  367. 
Co.  V.  Willyams,  14  Week.  Rep.  1003  *  Johansen  v.  Chaplin,  Montreal 

(recognized   in   Haddon  v.  Ayers,  5  L.  Rep.  6  Q.  B.  111. 
Jur.  (N.  s.)  403) ;  Lucas  r.  White  Line  '  Berry  v.  Yates,  24  Barb.  (N.  Y.) 

Transfer  Co.,  70  Iowa,  541;  s.  c.  59  199;  Smith  jj.  Alabama  Life  Ins.  &c. 

Am.  Rep.  449;  30  N.  W.   Rep.  771;  Co.,  4  Ala.  558. 

Madison    &c.    Plank     Road    Co.    v.  ^  Davis    v.  Old   Colony    Co.,    131 

Watertown  &c.   Plank  Road  Co.,  7  Mass.  258 ;  g.  c.  41  Am.  Rep.  221 ;  Ele- 

Wis.  59 ;  Filon  v.  Miller  Brewing  Co.,  vator  Co.  ti.  Memphis  &c.  R.  Co.,  85 
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companies,'  to  other  transportation  companies,^  and  to  manu- 
facturing companies.* 

§  6722.  Illustrations  of  the  Foregoing^  Doctrine.  —  Accord- 
ingly, where  a  baiih,  through  its  cashier,  and  a  transportation  com- 
pany, through  its  president,  became  surety  for  a  firm  of  brewers,  and 
the  articles  of  incorporation  of  the  transfer  company  stated  the  ob- 
ject of  the  corporation  to  be  "to  engage  in  the  general  freight  and 
transfer  business,  and  sucli  other  business  as  may  not  be  inconsis- 
tent therewith,"  —  it  was  held  that  the  undertaking  which  the  pres- 
ident of  the  transfer  company  had  assumed  to  make  was  void,  and 
that  the  bank,  having  sustained  a  loss  in  pursuance  of  the  under- 
taking, could  not  have  contribution  against  the  transfer  company.* 
So,  where  a  railway  company  and  a  manufacturing  company  signed 
the  following  obligation:  —  "  Boston,  January  23, 1872.  We,  the  un- 
dersigned subscribers,  hereby  agree,  each  with  the  other,  that  we 
will  contribute  towards  any  deficiency  (should  there  be  one)  that 
may  arise  towards  defraying  the  expenses  of  the  World's  Peace  Ju- 
bilee and  International  Musical  Festival,  to  be  held  in  Boston,  com- 
mencing on  the  17th  of  June  and  closing  on  the  4th  of  July  next, 
in  such  proportions  as  the  amounts  affixed  to  our  several  names 
bear  to  the  whole  amount  subscribed;  provided  that  no  subscrip- 
tion shall  be  binding  until  the  whole  amount  subscribed  shall  reach 
the  sum  of  two  hundred  thousand  dollars,  and  that  no  expenditure 
be  incurred  except  under  the  authority  of  the  executive  committee, 
which  committee  shall  represent  the  subscribers,  and  consist  of  ten 
or  more  persons,  who  may  be  chosen  by  the  first  six  subscribers 
hereto,"  —  it  was  held  that  no  action  could  be  maintained  against 
either  of  the  corporations  thereon.'  So,  where  the  charter  of  a  rail- 
road corporation  empowered  it  "  to  do  all  lawful  acts  properly  inci- 
dent to  a  corporation,  and  necessary  and  proper  to  the  transaction 
of  the  business  for  which  it  is  incorporated,"  and  also  provided 

Tenn.  703;  ».  c.  4  Am.  St.  Eep.  798;  *  Filon  v.  Miller  Brewing  Co.,  38 

Smead  v.  Indianapolis  &c.  E.  Co.,  11  N.  Y.  St.  Eep.  602;   g.  c.  15  N.  Y. 

Ind.  104.  Supp.  57.    Compare  ante,  §  5711. 

*  Madison  &c.  Plank  Eoad  Co.  v.  *  Lucas   v.  White    Line   Transfer 

Watertown  &c.  Plank    Eoad  Co.,   7  Co.,  70  Iowa,  541 ;  s.  c.  59  Am.  Eep. 

Wis.  59.  449;  80  N.  W.  Eep.  771. 

»  Lucas    V.  White  Line  Transfer  '  Davis  v.  Old  Colony  E.  Co.,  131 

Co.,  70  Iowa,  541;  s.  c.  59  Am.  Eep.  Mass.  258;  s.  c.  41  Am.  Eep.  221. 


449;  SON.  W.  Eep.  771. 
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"  that  said  company  shall  possess  such  additional  powers  as  may 
be  convenient  for  the  due  and  successful  execution  of  the  powers 
granted  in  this  charter," — it  was  held  that  these  provisions  did 
not  empower  the  corporation  to  guarantee  a  dividend  of  eight  per 
cent  per  annum  on  the  stock  of  an  elevator  corporation,  although  it 
was  conceded  that  the  railway  company  might  properly  build  or  run 
elevators  for  the  purpose  of  loading  and  unloading  grain  in  connec- 
tion with  its  business.  Accordingly,  a  bill  in  equity  brought  by  an 
elevator  company  against  a  railway  company  to  enforce  such  a  con- 
tract, under  such  circumstances,  was  dismissed,  and  the  dismissal 
aflBrmed.^  So,  where  an  insurance  and  trust  company  was  incorpo- 
rated with  a  capital  of  one  million  dollars,  to  be  paid  in  in  cash,  and 
such  other  funds  as  they  might  receive  in  trust,  one-half  of  which 
capital  of  one  million  it  was  required  to  invest  in  bonds  or  notes 
secured  by  mortgage  on  land  within  theS  tate  of  Alabama;  and  it 
was  provided  that  the  remaining  half  of  the  capital  stock,  together 
with  the  premiums  and  profits  received  by  the  company,  and  the 
moneys  received  in  trust,  might,  in  the  discretion  of  the  company 
be  invested  in  stocks  loaned  to  any  city,  county,  or  company,  or  be 
invested  in  such  real  or  personal  securities  as  it  might  deem  proper, 
—  it  was  held  that  the  company  could  not  loan  its  credit,  and  that 
bonds  given  by  it  in  exchange  for  the  note  of  an  individual  of  the 
same  amount  were  void.'  Under  the  operation  of  the  same  prin- 
ciple, an  incorporated  hanlc  cannot  guarantee  the  •payment,  by  a  cus- 
tomer, of  the  hire  of  a  steamship  under  a  charter  party; '  nor  can  a 
brewing  company,  organized  under  the  General  Manufacturing  Act  of 
New  York,  guarantee  the  payment  of  rent  by  the  lessee  of  a  hotel, 
although  the  lessee  agrees  to  buy  his  beer  of  the  company  in  consid- 
eration of  the  guaranty.* 

'  Elevator  Company  v.  Memphis  guaranty  has  been  made,   and    the 

&c.  R.  Co.,  85  Tenn.  703;  s.  c.  4  Am.  guarantor    has    been    compelled    to 

St.  Eep.  798.  make  good  the  guaranty  by  answer- 

'  Smith  V.  Alabama  Life  Ins.  &o.  ing  for  the  default  of  the  other  com- 

Co.,  4  Ala.  558.  pany,  it  cannot  enforce  the  mortgage 

'  Johansen  v.  Chaplin,  Montreal  on  the  faith  of  which  the  guaranty 

L.  Eep.  6  Q.  B.  111.  was   given.    The  court  say:    "The 

*  Filon  V.  Miller  Brewing  Co.,  38  plaintiff,  of  course,  was  aware  of  the 

N.  Y.  St.  Rep.  602;  s.  c.  15  N.  Y.  extent  of  its  own  power.    Those  who 

Supp.  57.    But  compare  Holmes  v.  managed  the  affairs  of  the  corpora- 

Willard,  125  N.  Y.  75,  as  stated  in  the  tion  must  have  known  that  it  had  no 

next  section.    One  court  has  gone  so  authority  to  guarantee  the  payment 

far  as  to  declare  that  where  such  a  of  the  notes  or  bonds  of  third  per- 
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§  6723.  Seasons  and  L,imitations  of  the  Principle.  — This 
principl.e  is  designed  for  the  preservation  of  the  funds  of 
the  corporation,  for  the  benefit  of  those  having  an  interest  in 
them,  by  preventing  them  from  being  embarked  in  enter- 
prises not  authorized  by  the  charter  or  governing  statute. 
Those  persons  are  primarily  the  stockholders  as  long  as  the 
corporation  continues  a  going  concern,  and  it  is  their  right 
that  the  corporate  funds  shall  not  be  put  to  hazards  or  em- 
barked in  undertakings  not  authorized  by  the  contract  of 
association.  If  the  doctrine  that  the  capital  of  a  corporation 
is  a  trust  fund  for  the  security  of  its  creditors  is  anymore  than 
an  empty  and  idle  collection  of  words,  then  the  principle  is 
also  designed  for  the  security  of  the  creditors  of  the  corpo- 
ration, by  preserving  from  an  unauthorized  dissipation  a  fund 
which,  in  the  event  of  insolvency,  equity  impresses  with  a 
trust  in  their  favor.  It  is  of  great  importance  to  consider 
whether  the  principle  has  been  designed  as  a  protection  to 
the  stockholders  merely,  or  the  creditors  as  well;  because  if 
it  is  designed  as  a  protection  to  the  stockholders  merely,  it  is 
plainly  competent  for  them  to  waive  the  privilege,  and,  by 
unanimous  consent,  either  in  the  form  of  a  precedent  author- 
ization or  of  a  subsequent  ratification,  to  validate  the  act  of 
embarking  the  funds  of  the  corporation  in  an  undertaking  by 
which  it  becomes  a  guarantor  or  surety  for  the  payment  of 
the  debt  of  another.  If  the  principle  is  designed  for  the  pro- 
tection of  the  stockholders  only,  then  no  question  of  public 
policy  is  involved  in  it,  any  more  than  in  the  question 
whether  a  partner  can  charge  the  assets  of  the  firm  by  an 
accommodation  indorsement  for  a  third  person.  If,  on  the 
other  hand,  the  rights  of  the  creditors  are  involved,  then, 
clearly  it  rises  to  the  grade  of  a  question  of  public  policy; 
because  the  creditors  are  not  in  a  position  to  know  what 
particular  contracts  or  undertakings  have  been  made  by  the 

sons,  and  that  if  they  attempted  to  do  their  own  wrong,  for  which  they  can- 
so,  no  legal  obligation  could  result  not  charge  the  defendants."  Madison 
from  such  attempt.  The  payment  of  &c.  Plank  Road  Oo.  v.  Watertown  &c. 
the  money  under  such  circumstances  Plank  Eoad  Co.,  7  Wis.  59,  80. 


hy  the  plaintiff  was  a  payment  in 
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officers  of  the  corporation  in  its  behalf.  They  have  no  right 
to  inspect  its  books;  and  in  most  cases  particular  inquiry  by 
them  would  be  deemed  impertinent.  The  true  theory  which 
supports  the  principle  can  perhaps  best  be  gathered  from 
giving  an  attentive  consideration  to  the  cases  which  form  an 
exception  to  it.     These  will  be  next  considered. 

§  5724.  Exceptions  to  the  Principle.  —  The  Court  of  Ap- 
peals of  New  York  have  lately  held  that  a  corporation  organ- 
ized under  the  Manufacturing  Act  of  that  State  can,  with  the 
consent  of  its  stockholders,  execute  accommodation  paper,  where 
the  rights  of  creditors  do  not  intervene,  in  which  case  the 
paper  may  be  enforced  against  the  corporation.^  If  the  man- 
ner in  which  brewers  are  in  the  habit  of  establishing  saloons 
in  order  to  promote  the  sale  of  their  beer,  —  setting  the  keepers 
up  in  business,  leasing  their  premises  for  them,  backing  them, 
and,  in  many  cases,  guaranteeing  the  payment  of  their  liabili- 
ties,—  were  fully  explained  in  a  court  of  justice,  the  court 
would  probably  ascribe  to  a  private  manufacturing  corpora- 
tion engaged  in  the  brewing  and  selling  of  beer,  the  power  to 
guarantee  a  lease  of  the  premises  occupied  by  a  customer, 
especially  where  the  fixtures  are  mortgaged  to  the  corpora- 
tion.^ The  Court  of  Appeals  of  New  York  has  gone  quite  as 
far  in  holding  that  a  corporation  dealing  in  manufactured 
goods  and  needing  them  for  sale  may,  as  a  proper  incident 
to  its  business,  extend  financial  aid  to  a  manufacturer  by 
advancing  him  money  to  enable  him  to  furnish  the  goods.^ 

1  According  to  a  paragraph  of  the  thority."     Martin  v.  Niagara   Falls 

syllabus,  "  There  is  nothing  ma^MOT  ire  Paper  Co.,   122  N.  Y.   165;   s.  c.  33 

se  or  malum  prohibitum  in  the  loaning  N.  Y.  St.  Eep.  318 ;  25  N.  E.  Rep. 

of  the  credit  of  a  manufacturing  com-  303;  affirming  g.  c.  44  Hun  (N.  Y.  ), 

pany  to  its    president,   who    is  the  130. 

owner  of  more  than  tw^o-thirds  of  its  '  Fuld  v.  Burr  Brewing  Co.,  18  N. 
stock ;  and,  no  other  rights  interven-  Y.  Supp.  456 ;  distinguishing  Shurr 
ing,  accommodation  notes  discounted  v.  Investment  Co.,  18  N.  Y.  Supp. 
by  a  bank  for  such  president  in  the  454.  See  to  the  contrary  Filon  v.  Mil- 
business  of  the  company  may  be  vali-  ler  Brewing  Co.,  33  N.  Y.  St.  Rep. 
dated  and  ratified  by  the  stockholders,  602;  g.  c.  15  N.  Y.  Supp.  57. 
by  mortgaging  its  lands  as  security  »  Holmes  v.  Willard,  125  N.  Y.  75; 
therefor,  pursuant  to  statutory  au-  g.  c.  11  L.  R.  A.  170;  34  N.  Y.  St. 
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We  have  elsewhere  noted  the  circumstances  under  which  rail- 
road companies  have  been  held  empowered  to  guarantee  the 
honds  and  undertakings  of  other  corporations,^  and  we  may 
collect  from  what  has  been  laid  down  that  whenever  a  cor- 
poration has  the  power  to  take  and  dispose  of  the  securities  of 
another  corporation  of  whatsoever  kind,  it  may,  for  the  purpose 
of  giving  them  a  marketable  quality,  guarantee  their  payment 
in  selling  or  disposing  of  them.^  Quite  in  line  with  this  is  a 
holding  of  Vice-Chancellor  Malins  to  the  effect  that  the 
directors  of  a  joint-stock  bank,  the  deed  of  settlement  of 
which  gave  them  extensive  powers  to  carry  on  the  business 
of  bankers  and  to  act  in  such  manner  as  might  appear  to 
them  best  calculated  to  promote  the  interest  of  the  bank, 
hav6,  when  the  formation  of  another  company  is  of  impor- 
tance to  the  bank,  power  to  guarantee  the  payment  of  interest  on 
debentures  of  that  company,  issued  for  the  purpose  of  form- 
ing it.'  These  decisions  support  the  suggestion  of  Dr.  Brice, 
that  there  may  be  cases,  such  as  matters  of  management,  and 
of  arrangement  with  debtors,  where  such  undertakings  would! 
be  upheld.* 

§  5725.  Power  to  Assume  Debts  of  Precedent  Partnership. 

Where  a  partnership  business  is  incorporated,  the  usual 
method  is  to  vest  in  the  artificial  body  the  assets  of  the  cor- 
poration, by  a  deed  of  conveyance,  made  by  the  partners  as  in- 
dividuals, to  the  artificial  body  by  its  artificial  name.*  The 
assets  of  the  partnership  remain,  although  conveyed  to  the 
corporation,  pledged  in  a  certain  sense  to  the  payment  of  the 

Eep.  455;  9  Rail.  &  Corp.  L.  J.  117;  California  &c.  Co.,  52  Cal.  53;  «.  c. 

25  N.  E.  Kep.  1083.  28  Am.  Eep.  629 ;  Opdyke  v.  Bailroad 

1  Post,  5  6054.  Co.,  3  Dill.  (TJ.  S.)  55;  Arnotti.  Bail- 

»  To  this  effect,  see  EUerman  v.  road  Co.,  5  Hun  (N.  Y.),  608;  Madi- 

Chicago  Junction  &c.  R.  Co.,  49  N.  J.  son  &c.  E.  Co.  v.  Norwich  Sav.  Soc, 

Eq.  217;  ».  c.  23  Atl.  Rep.   287;  11  24  Ind.  457. 

Rail.  &  Corp.  L.  J.  97 ;  35  Am.  &  Eng.  'Ex  parte  Booker,   14  Ch.   Div. 

Corp.  Cas.  388 ;  Railroad  Co.  v.  How-  317. 

ard,  7  Wall.  (U.  S.)  392;  Rogers  Loco-  *  Citing  the  observations  of  Lord 

motive  &c.  "Works  v.  Southern  Rail-  Campbell,  C.  J.,  in  Kirk  v.  Bell,  16 

road  Asso.,  34  Fed.  Eep.  278;  Low  v.  Ad.  &  El.  (n.  s.)  290. 

»  Ante,  §  1645. 
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debts  of  the  partnership,  and  equity  will  charge  those  debts 
upon  the  assets  in  the  hands  of  its  new  owner.'  If  the  con- 
veyance were  made  without  an  expressed  obligation  on  the 
part  of  the  corporation  to  assume  the  debts  of  the  partnership 
in  consideration  of  the  assets  received  from  it,  it  would  seem 
to  be  a  just  conclusion  that  it  would  be  fraudulent  on  its  face 
as  against  the  creditors  of  the  partnership."''  It  may  be  easily 
concluded  from  these  principles  that  in  such  a  case  the  cor- 
poration has  power  to  assume  the  debts  of  the  partnership.' 

1  For  an  illustration  of  the  doctrine,  '  See,  for  analogy,  jjost,  §  6547. 

eee  ante,  §  372,  et  seq.;  post,  §  6543.  "  Waterman's  Appeal,  26  Conn.  96. 
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CHAPTEE    CXXVI. 


POWERS  RELATING  TO   NEGOTIABLE  PAPER. 
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§  6730.  Power  to  Issue  Negotiable  Paper. —  Contrary  tc^ 
the  English  doctrine/  it  is  the  settled  doctrine  of  the  American 
courts,  to  which  very  few  exceptions  are  admitted,^  that  every 
private  corporation  has,  unless  restrained  by  its  charter- 
er by  positive  law,  the  implied  power  of  issuing  negotiable 
paper  in  payment  or  settlement  of  any  debts  which  it  may 
incur  in  the  course  of  its  legitimate  business,  or  in  respect  or 
any  matter  or  thing  which  it  is  authorized  by  its  charter  or 
governing  statute  to  do,  and  which  is  not  foreign  to  the  pur- 
poses of  its  creation.*     There  is  an  almost  universal  concur- 


'  PoBt,  5  5735. 

'  These  exceptions  -will  be  noted 
hereafter :  Post,  (jk  5739,  5748. 

'  Montague  v.  Ohurch  School  Dis- 
trict, 34  N.  J.  L.  218 ;  Moss  v.  Averell, 
10  N.  y.  449;  Curtis  v.  Leavitt,  15 
N.  Y.9;  McCullough  v.  Moss,  5  Denio 
(N.Y.),  567,  577 ;  Partridge  t).  Badger, 
25  Barb.  (N.  Y.)  146;  Donnelly  v.  St. 
John's  Church,  26  La.  An.  738; 
Erode  v.  Fireman's  Ins.  Co.,  8  Eob. 
(La.)  244;  Magee  v.  Mokelumne  Hill 
&c.  Co.,  5  Oal.  258 ;  Ketchum  v.  Buf- 
ialo,  14  N.  Y.  356;  Savage  v.  Ball,  17 
N.  J.  Eq.  142;  Milliard  v.  St.  Francis 
Xavier  Female  Academy,  8  111.  App. 
341;  Hascall  v.  Life  Asso.,  5  Hun 
(N.Y.),  151;  Louisville  &e.  E.  Co.  v. 
Caldwell,  98  Ind.  245 ;  Talladega  Ins. 
Co.  V.  Peacock,  67  Ala.  253 ;  Eockwell 
«.  Elkhorn  Bank,  13  Wis.  653;  Sulli- 
van V.  Murphy,  23  Minn.  6 ;  Attorney- 
General  V.  Life  &  Fire  Ins.  Co.,  9 
Paige  (N.Y.),  470;Mott  «.  Hicks,  1 
Cow.  (N.Y.)  513 ;  s.  c.  13  Am.  Dec.  550 ; 
Barker  v.  Mechanics'  Fire  Ins.  Co.,  3 
Wend.  (N.  Y.J  94;  «.  c.  12  Am.  Dec. 
664;  Moss  v.  Oakley,  2  Hill  (N.  Y.), 
265;  Safford  v.  Wyckoff,  4  Hill 
(N.  Y.),  442;  Kelley  v.  Brooklyn,  4 
Hill  (N.Y.),  263;  Moss  v.  Eossie  Lead 
Min.  Co.,  5  Hill  (N.Y.),  137;  Conro 
i;.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  27;  Police  Jury  v.  Britten,  15 
Wall.  (U.  S.)  566;  Fay  v.  Noble,  12 
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Cush.  (Mass.)  1;  Olcott  v.  Tioga  E. 
Co.,   40  Barb.   (N.  Y.)  179;  a.  c.  27 
N.Y.  546;  s.  c.  84  Am.  Dec.  298;  Clark 
V.  Farmers'    Woolen    Man.    Co.,    15- 
Wend.  (N.Y.)   256 ;  Mead  w.  Keeler, 
24  Barb.  (N.Y.)  20;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Cleveland  &o.  E.  Co., 
41    Barb.     (N.    Y.)    9;    Mechanics' 
&c.    Asso.    V.    New    York      White- 
Lead  Co.,   35  N.  Y.  505;  Barry  v. 
Merchants'  Exchange  Co.,  1  Sandf. 
Ch.  (N.  Y.)  280;   Munn  v.  Commis- 
sion Co.,  15  Johns.  (N.  Y.)  44;  «.  c. 
8  Am.  Dec.  219 ;  Lucas  v.  Pitney,  27 
N.  J.  L.  221 ;  Eichmond  &c.  E.  Co.  v. 
Snead,  19  Gratt.  (Va.)  354;  s.  c.  100- 
Am.  Dec.   670;   Oxford  Iron  Co.   v. 
Spradley,  46  Ala.  98 ;  Smith  v.  Eureka . 
Flour  Mills,  6  Cal.  1 ;  Union  Bank  v. 
Jacobs,  6  Humph.    (Tenn.)    515;    1. 
Dan.  Neg.  Inst.,  §  381,  382;  Auerbach 
D.  Le  Sueur  Mill  Co.,   28  Minn.  291; 
«.  c.  41  Am.  Eep.  285 ;  Hamilton  v. 
Newcastle    &c.   E.   Co.,  9  Ind.  359; 
Came  v.  Brigham,  39  Me.  35;  McMas- 
ters  V.  Eeed,  1  Grant  Cas.  (Pa.)  36; 
Hardy  v.  Merriweather,  14  Ind.  203 ; 
Clarke  v.  School  District,  3  E.  I.  199; 
Buckley  v.  Briggs,   30  Mo.  452;  Com- 
mercial Bank  v.  Newport  Man.  Co., 
1  B.  Mon.  (Ky.)  13;  s.  c.  35  Am.  Dec. 
171 ;  Pmead  v.    Indianapolis   &c.  E. 
Co.,  11  Ind.  104 ;  Eidgway  v.  Farmers' 
Bank,  12Serg.  &  E.  (Pa.)  256;  s.  c.  14 
Am.  Dec.  681 ;  Butts  v.  Cuthberson,  6- 
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Tence  of  American  judicial  authority  to  the  effect  that  this  is 
a  power  which  the  law  implies  in  the  case  of  every  private 
•corporation.  "  The  very  power  to  contract  necessarily  in- 
volves the  cognate  power  to  create  debt;  and  a  corporation 
■without  such  power  would  be  a  body  without  life,  utterly 
■effete  and  worthless." '  "  The  power  to  execute  and  issue 
bonds,  contracts,  or  other  certificates  of  indebtedness,  belongs 
to  all  corporations,  public  as  well  as  private,  and  is  inseparable 
from  their  existence."  ^  This  includes  the  power  to  make  nego- 
Mable  promissory  notes,  payable  at  a  future  day  or  on  demand,* 


*Ga.  166;  Richards  v.  Merrimack  &c. 
B,  Co.,  44N.  H.  127,  135;  Harvey  v. 
'Chase,  38  N.  H.  272,  278. 

^  Gordon,  J.,  in  Watts'  Appeal, 
78  Pa.  St.  370,  891. 

'  Mr.  Justice  Strong  in  Com.  v. 
Pittsburgh,  41  Pa.  St.  278,  284 ;  Watts' 
Appeal,  supra. 

'  Moss  V.  Averell,  10  N.  Y.  449, 
457;  Erode  v.  Fireman's  Ins.  Co.,  8* 
iRob.  (La.)  244;  Magee  v.  Mokelumne 
Hill  &c.  Co.,  5  Cal.  258;Attorney- 
•General  «.  Life  &c.  Ins.  Co.,  9  Paige 
.(N.  Y.),  470;  Moss  v.  Oakley,  2  Hill 
.(N.Y.),  265;  Kelley  v.  Brooklyn,  4 
Hill  (N.  Y.),  263;  Clarke  v.  School 
District,  3  R.  I.  199 ;  Lucas  v.  Pitney, 
27  N.  J.  L.  221 ;  Talladega  Ins.  Co.  v. 
Peacock,  67  Ala.  253 ;  Smith  v.  Eureka 
Plour  Mills,  6  Cal.  1;  Partridge  v. 
-Badger,  25  Barb.  (N.Y.)  146;  Buckley 
■.V.  Briggs,  30  Mo.  452 ;  Milliard  v.  St. 
Irancis  Xavier  Female  Academy,  8 
111.  App.  341 ;  Odd  Fellows  v.  First 
.Nat.  Bank,  42  Mich.  461.  This  power 
has  even  been  ascribed  to  municipal 
■corporations:  Kelley  v.  Brooklyn,  4  Hill 
(N.  Y.),  263 ;  Halstead  v.  New  York,  5 
Barb.  (N.Y.)  218 ;  and  in  one  case  to  a 
.school  district,  as  a  power  incidental 
-to  corporations :  Clarke  v.  School 
District,  3  E.  I.  199.  That  the  fact 
-that  a  corporation  is  insolvent  does  not 
-a:ender  a  note  given  or  a  judgment  conr 
f eased  by  it  for  a  bona  fide  debt,  fraud- 


ulent and  void,  —  see  Savage  v.  Ball, 
17  N.  J.  Eq.  142 ;  Butts  v.  Outhbert- 
son,  6  Ga.  166 ;  Richards  v.  Merrimack 
&c.  Railroad,  44  N.  H.  127,  1S5;  Moss 
V.  Oakley,  2  Hill  (N.Y.),  265;  Kelley 
V.  Brooklyn,  4  Hill  (N.  Y.),  265;  At- 
torney-General V.  Life  &c.  Ins.  Co.,  9 
Paige  (N.Y.),  470,  476;  Mott  t>.  Hicks, 
1  Co  w.  (N.  Y. )  513 ;  ,s.  c.  13  Am.  Dec. 
550;  McOullough  v.  Moss,  5  Denio 
(N.  Y.),  567,  577;  Came  v.  Brigham, 
39  Me.  35,  39.  "A  corporation  created 
to  construct  a  railroad  has  power  to 
borrow  money,  as  one  of  the  implied 
means  necessary  and  proper  to  carry 
into  effect  its  specific  powers,  and  to 
give  its  promissory  notes  for  the  re- 
payment of  it."  Richards  v.  Merri- 
mack &c.  E.  Co.,  44  N.  H.  127,  135; 
Union  Bank  v.  Jacobs,  6  Humph. 
(Tenn.)  515;  Harvey  v.  Chase,  38 
N.  H.  272,  278.  "  This  power  is  not 
restricted  by  the  provision  of  the 
charter  limiting  the  capital  stock  of 
the  corporation  to  20,000  shares,  and 
prescribing  that  no  assessment  shall 
be  laid  on  any  share  of  a  greater 
amount  than  $100  on  each  share,  and 
that,  if  a  greater  amount  of  money 
shall  be  necessary,  it  shall  be  raised 
by  creating  new  shares."  Richards 
V.  Merrimack  &c.  R.  Co.,  44  N.  H. 
127,  135.  A  corporation,  authorized 
to  employ  its  stock  solely  in  advanc- 
ing money  upon    goods    and  selling 
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-to  draw  bills  of  exchange/  to  accept  drafts  or  bills,"  and  to  draw 
checks  upon  funds  kept  with  a  banker.' 

§  5731.  Implied  from  the  Power  to  Borrow.  —  The  power 
to  issue  negotiable  securities  is  implied  from  the  power  to- 
borrow  money/  because  such  securities  are  the  usual  evi- 
dences of  debt  which  are  issued  according  to  the  habits  of  busi- 
ness in  such  cases.^  When,  therefore,  a  corporation  possesses- 
the  power  to  borrow  money,  it  is  not  material  by  what  kind 
of  instrument  it  acknowledges  the  indebtedness  and  promises 
payment.  Such  a  power,  for  instance,  given  to  a  railway 
company,  carries  with  it  the  power  to  issue  negotiable  bonds,^ 
and  to  a  manufacturing  company  the  power  to  issue  nego- 


upon  commission,  may  lawfully  accept 
bills  drawn  on  account  of  future  con- 
signments or  deposits  of  goods,  and  is 
bound  by  its  agent's  acceptance  of 
such  bills.  Munn  v.  Commission  Co., 
15  Johns.  (N.  Y.)  44 ;  s.  c.  8  Am.  Dec. 
219. 

>  Lucas  V.  Pitney,  27  N.  J.  L.  221. 

'  Smead  v.  Indianapolis  &c.  R.  Co., 
lllnd.  104;  Hascall  v.  Life  Asso.,  5 
Hun  (N.  Y.),  151.  Thus,  under  a 
charter  power  to  contract  with  con- 
necting roads  for  their  use,  etc.,  a 
railroad  company  is  authorized  to 
accept  bills  drawn  by  a  connecting 
road  as  a  consideration  for  a  change 
of  gauge  of  that  road.  Smead  v.  In- 
dianapolis &c.  R.  Co.,  11  Ind.  104. 
So,  where  a  corporation,  authorized 
to  make  loans  on  certain  securities, 
has  received  and  approved  the  same, 
although,  for  its  own  convenience,  the 
payment  of  the  money  is  postponed 
until  a  future  day,  it  may  bind  itself 
by  accepting  a  draft  for  the  amount  of 
the  loan  drawn  by  the  borrower,  pay- 
able on  such  future  day.  Hascall  v. 
Life  Asso.,  5  Hun  (N.  Y.),  151. 

^  The  ordinary  mode  in  which  busi- 
ness partnerships  and  corporations, 
of  all  descriptions,  pay  debts  of  a  con- 
,  Biderable  amount,  is  by  transferring 
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credits  at  their  bank  by  means  of 
checks  drawn  by  them  on  such  bank 
in  favor  of  their  own  creditor.  So  far 
as  the  writer  is  aware,  the  power  tO' 
draw  checks  has  never  been  denied  to 
,  any  corporation.  Dr.  Brice  state* 
that  "  this  power  has  never  been  con- 
tested in  any  of  the  questions  as  ta 
the  liabilities  of  corporations  upon 
negotiable  instruments,  or  even  upon 
checks  [citing  Serrell  v.  Derbyshire- 
Ac.  R.  Co.,  10  C.  B.  910;  s.  c.  19  L.  J. 
0.  P.  371],  while  it  is  admitted  in. 
every  case  as  to  the  banking  accounts 
of  corporations."  Citing  Waterlow  v. 
Sharp,  L.  R.  8  Eq.  501. 

*  As  to  which  power,  see  ante„ 
§  5697,  et  sea. 

*  Richardson  v.  Merrimack  &c.  R.. 
Co.,  44  N.  H.  137, 145;  Miller  v.  New 
York  &c.  R.  Co.,  8  Abb.  Pr.  (N.  Y.> 
431;  8.  c.  18  How.  Pr.  (N.  Y.)  374 1 
Commercial  Bank  v.  Newport  Man.. 
Co.,  1  B.  Mon.  (Ky.)  13;  «.  c.  35  Am^ 
Dec.  171;  Mead  v.  Keeler,  24  Barb. 
(N.  Y.)  20 ;  Partridge  v.  Badger,  25- 
Barb.  (N.  Y.)  146,  171;  Hamilton  d.. 
New  Castle  &c.  R.  Co.,  9  Ind.  359. 

«  Miller  v.  New  York  &c.  R.  Co., 
8  Abb.  Pr.  (N.  Y.)  431;  s.  c.  18  How.. 
Pr.  (N.  Y.)  374. 
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tiable  paper.^  It  has  even  been  held  that  a  statutory  prohi- 
bition against  any  corporation  issuing  bills,  notes,  or  other 
evidences  of  debt  upon  loans,  or  for  circulation  as  money, — does 
not  prevent  the  corporation  from  borrowing  money  and  from 
issuing  the  usual  evidences  of  debt  therefor.^  As  elsewhere 
seen,'  the  power  to  borrow  money  is  often  implied,  as  a  power 
necessarily  incident  to  corporations,  to  enable  them  to  carry 
out  the  purposes  of  their  creation,  even  though  not  expressly 
granted;*  and,  as  the  power  to  issue  the  usual  evidence  of 
indebtedness  is  a  natural  incident  of  the  power  to  become- 
indebted,  it  may  be  concluded  that  a  corporation  has  an  im- 
plied and  an  in  herentpower  to  borrow  money  and  to  issue 
negotiable  securities  in  settlement  of  the  loan.* 

§  5732.  Implied  from  the  Power  to  Purchase  Property. — 

Every  corporation  has  the  inherent  power  to  acquire  property 
to  effectuate  the  purposes  of  its  creation.  Whenever  a  corpo- 
ration has  the  power  to  purchase,  it  is  a  just  conclusion  that 
it  may,  unless  expressly  prohibited  by  its  charter,  lawfully  is- 
sue negotiable  securities  in  settlement  of  the  purchase  price.* 

§  5733.  Implied  from  the  Power  of  Making  Contracts 
Generally.  —  Other  decisions  plant  the  rule  on  broader 
grounds,  and  are  to  the  effect  that  the  power  to  issue  negoti- 
able paper  is  implied  from  the  power,  which  is  inherent  in 
every  corporation,  although  not  expressly  granted,  of  makirig 
and  taking  contracts  to  effectuate  any  of  the  purposes  of  its 
creation.  The  doctrine  is  thus  stated  in  Wisconsin  by  Dixon, 
C.  J.:  "It  is  a  universally  accepted  principle,  that  corpora- 

1  Commercial  Bank  v.  Newport  or  non-negotiable  paper,  and  to  give 
Man.  Co.,  1  B.  Mon.  (Ky.)  13;  s.  c.  such  securities  as  may  be  deemed 
35  Am.  Dec.  171;  Mead  v.  Keeler,  24  most  advantageous.  Talladega  Ins. 
Barb.  (N.  Y.)  20 ;  Partridge  v.  Badger,  Co.  v.  Peacock,  67  Ala.  253. 

25  Barb.  (N.  Y.)  146,  171 ;  Hamilton  «  Ante,  §  5697. 

v.  Newcastle  &c.  R.  Co.,  9  Ind.  359.  *  Mead  v.  Keeler,  24  Barb.  (N.  Y.) 

2  Magee  v.  Mokelumne  'Hill  &c.      20. 

Co.,  5  OaL  258.     Authority  in  a  char-  *  Ibid. 

ter  to  "borrow  money  and  issue  its  *  Moss-«.  Averell,  10  N.  Y.  449; 

bonds  therefor"  has  been  held  to  carry     Ketchum  v.  Buffalo,  14  N.  Y.  356. 
with  it  the  power  to  make  negotiable 

4423 


4:  Tliomp.  Corp.  §  5735.]    powers  and  ultra  vires. 

tions,  authorized  generally  to  engage  in  a  particular  business, 
liave,  as  an  incident  to  such  authority,  the  power  to  contract 
debts  in  the  legitimate  transaction  of  such  business,  unless 
they  are  restrained  by  their  charters,  or  by  statute,  from  do- 
ing so.  It  is  likewise  an  equally  well-acknowledged  rule  that 
the  right  to  "contract  debts  carries  with  it  the  power  to  give 
negotiable  notes  or  bills  in  payment  or  security  for  such 
debts,  unless  the  corporations  are  in  like  manner  prohibited."^ 
But  the  power  to  make  and  take  contracts  is  in  nearly  every 
case  conferred  upon  corporations  by  express  language,  and 
this  carries  with  it,  by  an  almost  irresistible  implication,  the 
power  to  incur  pecuniary  obligations;  and  the  power  to  issue 
negotiable  promissory  notes,  or  to  accept  negotiable  bills  of 
exchange,  in  settlement  of  such  obligations,  follows  as  a  mere 
judicial  recognition  of  the  ordinary  modes  in  which  business 
is  transacted. 

§  5734.  To  What  Corporations  This  Power  has  been 
Ascribed.  —  This  power  has  been  recognized  as  belonging  in- 
herently to  manufacturing  companies,^  to  milling  companies,* 
to  mining  companies,*  to  railway  companies,^  and  to  insurance 
companies.* 

§  6735.  Ifo  Such  Power  under  the  English  Law. — In  England 
a  corporation  has  not,  as  one  of  the  mere  incidents  of  its  existence, 

1  Rockwell  V.   Elkhom  Bank,  13  »  Olcott  v.  Tioga  E.  Co.,  27  N.  Y. 

Wis.  731, 733.    See  also  Com.  v.  Pitts-  546 ;  «.  c.  84  Am.  Dec.  298 ;  40  Barb, 

burgh,  41  Pa.  St.  278 ;  Watts' Appeal,  (N.   Y;)   179;    Lucas    v.    Pitney,   27 

78  Pa.  St.  370,  391.  N.  J.  L.  221 ;  Hamilton  v.  Newcastle 

»  Mott  V.  Hicks,  1  Cow.  (N.  Y.)  E.  Co.,  9  Ind.  359;  Union  Bank  v. 
513;  g.  c.  13  Am.  Dec.  550;  Clark  v.  Jacobs,  6  Humph.  (Tenn.)  515.  Ap- 
Farmera'  Woolen  Man.  Co.,  15  Wend,  pended  to  the  report  of  this  case  is  an 
(N.  Y.)  256;  Commercial  Bank  v.  opinion  given  as  counsel,  in  the  year 
Newport  Man.  Co.,  1  B.  Mon.  (Ky.)  1842,  by  the  venerable  Ex-Chancellor 
13;  s.  e.  35  Am.  Dec.  171;  Mead  v,  Kent,  in  opposition  to  the  existence 
Keeler,  24  Barb.  (N.  Y.)  20 ;  Part-  of  the  power,  and  contrary  to  the  de- 
ridge  V.  Badger,  25  Barb.  (N.  Y.)  146,  cision  of  the  court,  which  was  ren- 
171.  dered  in  1845. 

'  Auerbach  v.  Le  Sueur  Mill  Co.,  '  Barker  v.  Mechanic  Fire  Ins.  Co., 

28  Minn.  291 ;  «.  c.  41  Am.  Eep.  285 ;  3  Wend.  (N,  Y.)  94;  s.  c.  20  Am.  Dec. 

Smith  V.  Eureka  Flour  Mills,  6  Cal.  1.  664.    Contra,  Bacon  v.  Mississippi  Ina. 

*  Moss  V.  Averell,  10  N.  Y.  449,  457.  Co.,  31  Miss.  116. 
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the  power  to  accept  bills,  to  make  notes,  or  to  be  one  of  the  immedi- 
ate parties,  other  than  a  mere  payee,  to  negotiable  instruments  of 
■other  descriptions.^  In  an  important  case,  determined  in  the  Court 
•of  Common  Pleas  in  1866,'  it  was  said  by  Earle,  C.  J.,  and  Byles, 
•J.,  that  there  were  but  three  cases  in  which  the  power  of  corpora- 
tions to  become  the  acceptors  of  negotiable  instruments  had  been 
recognized  in  England.  The_^rst  was  that  of  the  Bank  of  England; 
tut  that  establishment  was  incorporated  for  that  very  purpose, — its 
promissory  notes  and  bank  post  bills  forming  a  very  large  portion 
■of  the  circulating  medium  of  the  country.  The  second  was  that  of 
the  East  India  Company;  but  there  the  authority  to  draw,  accept, 
-and  indorse  bills  and  notes,  had  been,  if  not  created,  at  all  events 
-expressly  ratified  and  confirmed,  by  two  acts  of  Parliament.'  The 
■third  was  the  case  of  Slarkr.  Highgate  Archway  Co.  ;*  but  there  the 
-company  was  empowered,  by  its  act  of  Parliament,  to  accept  bills  for 
the  specific  purpose.  The  law  of  England  undoubtedly  is  that  no 
■corporation  has  power  to  issue  negotiable  paper,*  or  to  accept  bills 
-of  exchange,*  —  unless  the  charter,  or  other  statute  bj'  which  the  cor- 
poration has  been  created  or  is  governed,  confers  upon  it  such 
power,  either  expressly  or  by  necessary  implication.  Such  power 
has  been  denied  in  that  country  to  water  works  companies,'  to  min- 
dng  companies,"  to  salvage  companies,'  to  railway  companies,^"  to 
;gas   companies,"  to  salt   and  alkali  companies,'*  to  cemetery   com- 

1  So  stated  iy  Dr.  Brice  in  his  the  ground  that  such  power  was  pro- 
work  on  Ultra  Vires,  2d  Am.  ed.,  p.  hibited  by  statutes  for  the  protection 
:.253.  See  also  Peruvian  E.  Oo.  v.  of  the  Bank  of  England.  That  those 
"Thames  &c.  Ins.  Co.,  L.  E.  2  Ch.  617.  statutes  operate  as  a  partial  restraint 

'  Bateman  v.  Mid- Wales  E.  Co.,  upon  the  power,   see    Lind.    Comp. 

lu.  E.  1 C.  P.  499,  509,  510.  Law  (5th  ed.),  185,  and  136,  note. 

'  Namely,  9  &  10  Wm.  III.,  ch.44,  '  Broughton    v,    Manchester    &c. 

and  55,  George  III.,  ch.  55.     See  Edie  Water  Works  Co.,  3  Barn.  &  Adol.  1. 

■V.  East  India  Co.,  2  Burr.  1216;  Mur-  *  Dickinson  v.  Valpy,  10  Barn.  & 

rray«.  East  India  Co.,  5  Barn.  &  Aid.  204,  C.  128;  Brown  v.  Byers,  16  Mees.  .& 

*  5  Taunt.  792.  W.  252.    Compare  Burmester  v.  Nor- 

'  Peruvian  E.  Co.  v.  Thames  &c.  ris,  6  Ex.  796. 

•Co.,  L.  E.  2Ch.  617.  »  Thompson  v.  Universal  Salvage 

«  Bateman  v.  Mid-Wales  E.  Co.,  Co.,  1  Ex.  694. 

L.  E.  IC.  P.  499;  Broughton  ^.  Man-  "  Bateman  v.  Mid- Wales  E.   Co., 

-Chester  Water  Works  Co.,  3  Barn.  &  L.   E.   1   0.  P.  499  (power  denied  to 

Aid.  1 ;  Peruvian  E.  Co.   v.  Thames  accept  bill  of  exchange). 

-&c.     Co.,    L.    E.    2     Ch.    617.     In  "  Bramah    v.    Eoberts,     3    Bing. 

Broughton    v.    Water    Works     Co.,  (N.  C.)  963. 

^wpra,  the  conclusion  was  put  upon  '"  Bult  v.  Morrell,  12  Ad.  &  El.  745. 
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panies/  and  to  highway  boards."  But  it  has  been  said,  in  one  of 
the  courts  of  that  country,  that  "  corporate  bodies  may  issue  promis- 
sory notes  and  bills  of  exchange,  where  the  nature  and  character  of 
their  business  warrants  it.'"  Such  power  has  been  accordingly 
allowed  to  a  financial  company,'  and,  in  one  case,  to  a  colliery  com- 
pany.* It  is  said  by  Dr.  Brice,  speaking  with  reference  to  the  law 
of  that  country,  that  a  corporation  may  possess  this  power,  either 
(1)  by  the  provisions  of  its  own  constating  instruments;  or  (2)  by 
the  direct  enactment  of  the  legislature.'  A  statute  containing  reg- 
ulations as  to  the  mode  in  which  companies  should  accept  bills,  etc.»- 
was,  of  course,  held  to  confer  the  power  by  implication.'  The  Com- 
panies Act,  1862,  appears  to  have  left  it  to  the  members  of  com- 
panies, which  might  be  organized  under  it,  with  little  restriction,  to 
determine  what  financial  powers  they  should  exercise  in  their  cor- 
porate character.  While  it  did  not  give  to  companies  incorporated 
under  it,  as  an  incident  of  their  incorporation,  the  power  to  issue- 
negotiable  paper,  yet  it  left  such  a  company  at  liberty  to  assume  such 
power  in  its  memorandum  and  articles  of  association,  if  its  members- 
should  choose  to  do  so.  Accordingly,  it  was  ruled  by  the  Court 
of  Appeal  in  Chancery,  that,  although  the  statute  conferred  no 
power  on  a  railway  company  to  accept  bills  of  exchange,  yet  the- 
company  might  assume  such  powers  by  a  provision  in  its  articles  of 
association.  Therefore,  vhere  the  company  was  organized  in  Eng- 
land for  the  formation  of  a  societe  anonyme  in  Peru,  for  the  con- 
struction of  railways;  and  the  memorandum  of  association  contained 
the  words  that,  in  order  to  the  attainment  of  the  main  object  of  the- 
company,  they  may  do,  either  in  the  United  Kingdom,  Peru,  or  else- 
where, whatever  they,  from  time  to  time,  should  judge  to  be  inci- 

»  Steele  v.  Harmer,  14  Mees.  &  W.  'Ex  parte  City  Bank,  L.  R.  3  Ch^ 

831;  «.   c.  reversed  but  not  on  this  758,  761,  per  Page  Wood,  L.J. 
point,  4  Ex.  1.   In  this  case  it  was  said  *  Ex  parte  Overend,  Gurney  &  Co., 

by  Parke,  B.,  in  regard  to  a  cemetery  L.  R.  4  Ch.  460. 

company :    "  It  is  quite  foreign  to  the  *  Barrett's  Case,  4  De  Gex,  J.  &  S. 

purposes  of  such  a  company  to  give  756,  758. 

bills  of  exchange.  Looking  at  the  °  Citing  Slark  v.  Highgate  Arch- 
whole  act,  it  seems  quite  clear  that  way  Co.,  5  Taunt.  792;  Murray  v. 
the  legislature  never  intended  to  give  East  India  Co.,  5  Barn.  &  Aid.  204. 
a  power  to  negotiate  bills :  it  is  '  Halford  v.  Cameron's  &c.  R.  Co.^ 
wholly  unnecessary  to  the  constitu-  16  Ad.  &  El.  (n.  s.)  442;  s.  c.  20  L.  J. 
tion  of  the  company."  Q.    B.    160;    Aggs    v.    Nicholson,   1 

»  Mill  V.  Hawker,  L.  R.  9  Ex.  322.  Hurlst.  &  N.  165;  a.  e.  25  L.  J.  Ex> 

324,pCTKelly,  C.  B.  348. 
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dental  or  conducive  thereto,  —  this  was  held  to  confer  upon  the 
directors  the  power  to  accept  bills  of  exchange  for  the  purchase  of  the 
concession  of  the  railway.^ 

§  5736.  Distinction  between  Want  of  Power  to  Issue 
Negotiable  Instruments  and  Irregularities  in  the  Exercise 
of  the  Power.  —  There  is  a  fundamental  distinction  between 
defenses  arising  from  the  total  want  of  power  in  a  corporation 
to  issue  negotiable  instruments,  and  those  arising  from  irreg^ 
ularities  in  the  exercise  of  the  power.  In  respect  of  the  former 
defense,  the  rule  is  that  persons  dealing  with  a  corporation 
must  be  presumed  to  know  the  extent  of  its  corporate  powers, 
and  to  take  notice  of  any  restrictions  in  its  charter;  and 
that,  where  the  duties  and  powers  of  the  officers  of  a  cor- 
poration are  prescribed  by  statute  or  by  charter,  all  persons 
dealing  with  such  officers  must  take  notice  of  any  limitation 
imposed  upon  their  authority  by  such  statute  or  charter.^  It 
follows  that  a  defense  by  a  corporation,  in  an  action  wherein 
it  is  sought  to  charge  it  with  liability  on  a  negotiable  instru- 
ment which  it  has  undertaken  to  issue,  will  be  good  against 
all  persons,  including  bona  fide  holders  for  value,  if  there  is 
an  entire  want  of  power  on  the  part  of  the  corporation  to  issue- 
the  security  in  question,  unless  the  corporation  is  precluded 
from  setting  up  the  defense  by  the  principle  of  estoppel  else- 
where treated  of.^  Where,  on  the  other  hand,  the  papef  is 
issued  by  the  corporation  in  violation  of  an  express  restrain- 
ing law,  and  yet  the  instrument  is  in  such  a  form  that  it  may 
or  may  not  be  within  the  prohibition  of  the  law  according  to 
the  purposes  for  which  it  was  issued,  —  then  it  seems  that, 
unless  the  taker  of  it  has  notice  that  the  paper  was  issued 
against  the  prohibition  of  the  statute,  it  will  be  good  ^in  his 

1  Peruvian  R.  Co.  v.  Thames  &c.  v.  Perry,  3  Sandf.   Ch.  (N.  Y.)  339; 

E,  Co.,  L.  E.  2  Ch.  617.  *  Brady  v.  New  York,  2  Bosw.  (N.  Y.> 

a  Green's  Brice's  Ultra  Vires  (2d  173;    s.   c.   affirmed,  20  N.  Y.   312; 

ed.),  272,  note  a;  Pearce  v.  Madison  Hayes  v.  State  Bank,  Mart.  &  Yerg. 

&c.   R.  Co.,  21   How.  (U.  S.)    441;  (Tenn.)  179.     See  also  Boot  v.  God- 

Merritt  v.  Lambert,   Hoffman's   Oh.  ard,  3  McLean  (U.  S.),  102;  Eoot  d, 

(N.  Y.)  166;  Farmers'  Loan  &c.  Co.  Wallace,  4  McLean  (U.  S.),  8.. 

"  Fost,  §  6072,  et  seg. 
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hands    against  the    corporation,   or    its    receiver   after   its 
insolvency.* 

§  6737.  Ultra  Vires  Commercial  Paper  Good  in  the  Hands 
of  Bona  Fide  Purchasers  for  Value.  —  While  judicial  hold- 
ings on  the  question  now  to  be  considered  are  not  entirely 
uniform,  yet  it  is  believed  that  sound  principle  and  the  de- 
cided weight  of  judicial  authority  justify  the  statement  of  the 
two  following  propositions,  as  substantially  settled  principles 
•of  American  commercial  law:  1.  Where  there' is  a.n  entire  want 
•of  power  in  a  corporation  to  issue  negotiable  paper  of  the  kind 
under  consideration,  under  any  circumstances,- such  paper  will 
he  void  in  the  hands  of  a  bona  fide  purchaser  for  value ;  since 
-what  is  absolutely  void  ab  initio  cannot  acquire  validity  by 
being  transferred  to  a  third  person,  any  more  than  a  forged 
instrument  could  acquire  validity  in  that  way.^  In  such  a  case 
ithe  note  would  be  exactly  like  the  note  of  an  infant,  or  of  any 


'  Attorney-General  v.  Life  &c.  Ins. 
■Co.,  9  Paige  (N.  Y.),  470.  "When, 
^therefore,  a  company,  prohibited  from 
issuing  circulating  notes,  issued  its 
bonds,  not  under  seal,  payable  to  the 
■order  of  one  of  its  clerks,  and  in- 
-dorsed  in  blank  in  the  form  of  the 
■ordinary  post  notes  of  banking  insti- 
tutions, and  printed  upon  an  engraved 
j)late  with  a  vignette  and  other  de- 
vices which  are  usually  upon  ,bank 
motes  issued  as  a  circulating  me- 
dium,—  it  was  held  that  the  form  of 
"the  bond  was  constructive  notice  to 
"those  receiving  them  that  they  were 
intended  to  be  put  into  circulation  as 
money  in  violation  of  the  statute, 
And  that  they  had  not  been  issued  for 
Any  legitimate  purpose  for  which  the 
-corporation  was  authorized  to  issue 
negotiable  securities;  and  conse- 
quently, that  the  bonds  were  void  in 
the  hands  of  those  who  had  received 
■them,  and  could  not  be  proved  against 
the  estate  of  the  corporation  after  its 
insolvency  or  paid  by  its  receiver.  Ibid. 
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«  Elliott  Bank  v.  Western  &c. 
E.  Co.,  2  Lea  (Tenn.),  676.  In  this 
case  a  statute  of  Georgia  (Ga.  Code, 
§  971),  authorized  the  superintendent 
of  a  railroad,  which  was  the  property 
of  that  State,  to  make  all  "contracts 
necessary  for  the  general  working  and 
business  of  said  road,  not  exceeding 
$3,000,  and  over  that  amount  subi'ect 
to  the  approval  of  the  Governor  in 
writing."  It  was  held  that  notes 
executed  by  him  in  excess  of  $3,000 
were  void  even  in  the  hands  of  one 
who  had  purchased  them  innocently 
for  value  and  in  the  usual  course 
of  trade,  and  that  the  fact  that  other 
notes  had  been  executed  and  paid  by 
him  in  excess  of  $3,000  did  not  make 
any  difference.  See  also  Elliott 
Bank  v.  Western  &c.  E.  Co.,  2  Lea 
(Tenn.),  676;  Smead  v.  Indianap- 
olis &c.  E.  Co.,  11  Ind.  104.  This 
last  case  is  overruled  in  Madison 
&c.  E.  Co.  V.  Norwich  Sav.  Soc,  24 
Ind.  457,  461. 
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other  person  incapable  of  contracting.  2.  But  where  the  cor- 
poration, though  possessing  general  power  to  issue  negotiable- 
paper  of  the  kind  under  consideration,  had  no  power  to  issue- 
it  in  the  particular  instance,  by  reason  of  some  fact  or  circum- 
stance not  apparent  on  the  face  of  the  instrument  itself,  but 
which  must  be  proved  (if  at  all)  by  parol,  —  then,  for  the  sake 
of  protecting  the  negotiable  quality  of  Qpmmercial  paper,  the 
courts  will  uphold  its  validity  in  the  hands  of  a  bona  fide  pur- 
chaser for  value,  by  treating  the  want  of  power  to  issue  it  a* 
a  matter  affecting  the  consideration  merely,  such  as  might,  in 
the  case  of  such  an  instrument  issued  by  an  individual,  be  in- 
quired into  in  an  action  between  the  original  parties  to  it,  but 
not  in  an  action  by  an  innocent  purchaser  for  value.^  But  if 
a  corporation  gives  its  promissory  note  for  an  illegal  consider- 
ation of  which  the  purchaser  of  the  note  has  notice,  then,  at 
least  according  to  earlier  theories  of  ultra  vires  contracts  of 
corporations,  the  purchaser  cannot  recover  thereon.^ 

§  5738.  Illustrations  of  This  Principle.  — JThe  most  frequent- 
illustrations  of  this  principle  are  furnished  by  a  class  of  cases  which' 
hold  that,  although  corporations  have  no  power  to  make  or  indorse- 
negotiable  paper  for  the  accommodation  of  third  persona,  yet  negoti- 
able paper  so  made  or  indorsed  will  be  good  in  the  hands  of  innocent 
purchasers  for  value?  So,  it  has  been  well  held  that  a  private  corpora- 
tion, empowered  to  issue  negotiable  paper,  is  bound  by  its  note  in  the 
hands  of  an  innocent  holder  for  value,  although  in  executing  it  the 
corporation  exceeded  the  amount  of  indebtedness  which  it  was  author- 
ized to  incur.*    So,  although  a  corporation  has  no  power  to  issue- 

'  Auerbachti.Le  Sueur  Mill  Co.,  28  4  Hill  (N.  Y.),  442;  Bank  of  Genes- 
Minn.  291;  s.c.  41  Am.  Eep.  285.  See  see  «.  Patchin  Bank,  13  N.  Y.  309,  per 
further  Stoney  v.  American  Life  Ins.  Denio,  J. ;  Farmers'  &c.  Bank  v. 
Co.,  11  Paige  (N.  Y.),  635 ;  Mechanics'  Butchers  &  Drovers'  Bank,  16  N.  Y.. 
&c.  Asso.  V.  New  York  &c.  Co.,  35  125,  129;  «.  c.  69  Am.  Dec.  678. 
N.  Y.  505;  Mclntire  v.  Preston,  10  '  McOullough  v.  Moss,  5  Denio- 
111.  48;  «.  c.  48  Am.  Dec.  321 ;  Monu-  (N.  Y.),  567 ;  overruling  Moss  v.  Bos- 
ment  Nat.  Bank  v.  Globe  Works,  101  sie  Lead  Min.  Co.,  5  Hill  (N.  Y.),  137.. 
Mass.  57 ;  Merchants'  Bank  v.  Mc-  '  Post,  §  5740 ;  Mechanics'  &c.  Asso. 
Call,  6  Bosw.  (N.  Y.)  473;  Holbrook  v.  New  York  &c.  Co.,  23  How.  Pr.. 
V.  Basset,  5  Bosw.  (N.  Y.)  147 ;  Madi-  (N.  Y.)  74. 

son  &c.,  E.  Co.  V.  Norwich  Sav.  Soc,  ^  Auerbach  v.  Le  Sueur,  28  Miniu 

24  Ind.  457,  461 ;  Safford  v.  Wyckoft,  291 ;   a.  c.  41  Am.  Rep.  285. 
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negotiable  paper  in  payment  of  the  private  debts  of  its  officers,  yet 
where  a  bank  had  frequently  discounted  commercial  paper  drawn 
by  the  agents  of  a  corporation,  who  were  authorized  to  draw  for  the 
business  of  the  company,  and,  in  the  usual  course  of  business,  dis- 
counted a  similar  draft,  in  good  faith,  and  without  knowledge  that 
it  had  been  fraudulently  issued  by  the  agents  for  private  purposes, 
—  it  was  held  that  the  bank  could  recover  from  the  company.' 

§  5739.  No  Power  to  Make  or  Indorse  for  Accommoda- 
tion.—  Judicial  authority  is  nearly  unanimous  to  the  effect 
that  a  corporation  has  no  power  to  make  or  indorse  commer- 
cial paper  for  the  mere  accommodation  of  another  person  or 
corporation.^  In  some  cases  the  question  is  viewed  with  ref- 
erence to  the  power  of  the  corporation  itself  under  its  charter 
or  governing  statute,  with  the  conclusion  that  the  corporation 
lias  no  power  to  put  its  funds  to  such  a  hazard,  unless  the 
power  to  do  so  has  been  conferred  by  the  governing  statute 
in  express  terms  or  by  necessary  implication;  and  in  other 
cases  it  is  viewed  more  especially  with  reference  to  the  ques- 
tion of  the  powe'r  of  the  officers  of  the  corporation,  in  which 
relation  it  is  merely  a  branch  of  the  law  of  agency.  In  this 
second  relation,  the  proposition  affirmed  by  the  decisions  is 
that  the  officers  of  a  corporation  have  no  power  to  execute  or 

1  Exchange  Bank  v.  Monteath,  26  Raymond,  3  Abb.  App.  Dec.  (N.  Y.) 

N.  Y.  505.    Another  case,  more  or  396. 

less  illustrative  of  the  text,  is  Sheri-  '  National  Park  Bank  t.  German 
<ian  Electric  Light  Co.  v.  Chatham  Ameri.-an  &c.  Co.,  116N.  Y.  281;  s.c. 
JSfat.  Bank,  5  N.  Y.  Supp.  529;  s.  c.  22  N.  E.  Kep.  567;  5  L.  R.  A.  673;  26 
■52  Hun  (N.  Y.),  575.    "What  sufficient  N.  Y.  St.  Rep.  675 ;  National  Bank  ti, 
to  put  intended  purchaser  on  inquiry:  Young,  41  N.  J.  Eq.  531 ;  a.c.  7  Atl, 
Wilson  V.  Metropolitan  &c.  R.  Co.,  6  Rep.  488;  Denio,  J.,  in  Bank  of  Gen^ 
N.  Y.  St.  Rep.  234.    What  not  suffi-  esee  v.  Patchin  Bank,  13  N.  Y.  309 
cient  to  justify  him  in  concluding  in  g.  c.  19  N.  Y.  312;  Morford  v.  Farm^ 
favor  of  the  existence  of  the  power :  ers'  Bank,    26   Barb.    (N.    Y.)  568 
Elliott  Bank  v.  Western  &c.  R.  Co.,  Bridgeport    Bank    v.  Empire    Stone 
2    Lea   (Tenn.),    676.     How,   under  Dressing  Co.,  30  Barb.  (N.  Y.)  421 
statute    of    New   York,   where     the  «.  c.  19  How.  Pr.  (N.  Y.)  51 ;  Farm- 
notes  of  the  corporation  amount  in  ers'  &c.  Bank  v.  Empire  Stone  Dress- 
the  aggregate  to  more  than  $1,000:  ing  Co.,  5Bosw.  (N.  Y.)  275;  s.  c.  10 
Smith    V.    Hall,    5    Bosw.    (N.    Y.)  Abb.  Pr.  (N.  Y.)  247;  Central  Bank 
319;  Houghton  v.  McAuliff,  2  Abb.  v.    Empire    Stone    Dressing    Co.,  26 
App.    Dec.    (N.    Y.)  409;    Ogden  v.  Barb.  (N.  Y.)  23. 
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to  authorize  the  execution  of  a  note  for  the  accommodation 
of  a  third  party,  for  a  matter  which  has  no  relation  to  the 
business  of  the  corporation  and  in  which  the  corporation  has 
no  interest.*  A  business  corporation  cannot,  in  the  absence 
of  express  power  in  its  charter  or  governing  statute  so  to  do, 
bind  itself  by  indorsing  negotiable  paper  for  the  accommo- 
dation of  third  persons  or  corporations,  even  for  a  considera- 
tion paid  therefor.^  But  the  same  court  has  held  that  this 
rule  does  not  restrain  a  manufacturing  corporation  from  ex- 
ercising this  power  in  order  to  assist  one  who  is  a  large  cus- 
tomer in  the  purchase  of  its  goods.' 

§  6740.  But  Sucli  Paper  Good  in  the  Hands  of  an  Inno- 
cent Purchaser  for  Value.  —  But  such  paper  is  good  in  the 
hands  of  an  innocent  purchaser  for  value,  on  the  same  prin- 
ciple on  which  a  note  indorsed  by  one  "partner  without  the 
consent  of  his  copartners,  for  the  accommodation  of  a  third 
person,  while  void  as  against  the  firm  in  the  hands  of  the  per- 
son accommodated,  is  good  in  the  hands  of  an  innocent  holder 
for  value,  to  whom  it  has  been  negotiated,  before  maturity.* 

'  Hall  V.  Auburn  Tump.  Co.,  27  izing  officers  of  a  corporation  "  to  ac- 

Cal.  255 ;  «.  c.  87  Am.  Dec.  75 ;  ante,  cept  bills  of  exchange  in  the  prosecu- 

§§  4723,  4800.  tion  of  its  business,"  does  not  empower 

»  National  Park  Bank  v.  German-  them  to  make  an  accommodation  ac- 
American  &c.  Co.,  116  N.  Y.  281 ;  s.  c.  ceptance,  —  see  Farmers'  &c.  Bank  u. 
22  N.  E.  Kep.  367.  It  has  been  held  Empire  Stone  Dressing  Co.,  5  Bosw. 
.  that  an  accommodation  indorsement  (N.  Y.)  275;  s.  c.  10  Abb.  Pr.  (N.  Y.) 
which  a  corporation  has  no  power,  47.  That  authority  given  to  a  cor- 
under  its  governing  statute,  to  make,  poration  by  its  charter,  "  in  the  pros- 
cannot  become  the  basis  of  a  liability  ecution  of  its  business  to  accept  and 
on  the  part  of  its  trustees,  under  an-  indorse  bills  and  notes,"  does  not  em- 
other  statute  making  them  jointly  power  it  to  accept  accommodation 
and  severally  liable  for  the  debts  of  paper,  see  Farmers'  &c.  Bank  v. 
the  corporation  in  case  of  their  fail-  Empire  Stone  Dressing  Co.,  5  Bosw. 
ure  to  jile  an  annual  report  of  its  finan-  (N,  Y.)  275;  s.  c.  10  Abb.  Pr.  (N.  Y.)  47. 
cial  condition, — the  pbligation  of  *  Bank  of  Genesee  d.  Patchin  Bank, 
such  an  indorsement  not  being  a  debt  13  N.  Y.  309;  s.  c.  19  N.  Y.  312;  Ex 
of  the  corporation  within  the  mean-  parte  Estabrook,  2  Low.  (U.  S.)  547, 
ing  of  the  statute.  National  Park  MonumentNat.  Bank »,  Globe  Works, 
Bank  v.  Remsen,  43  Fed.  Rep.  226.  101  Mass.  57 ;  Mechanics'  &c.  Asso. 
See  ante,  §  4184.  v.  New  York  &c.  Ooi,  35  N.  Y.  505; 

»  Ante  §  5724.  That  a  by-law  author-  Bridgeport    Bank   v.  Empire    Stone 
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And  although  there  is  a  statute  which  expressly  makes  it  un- 
lawful for  a  corporation  to  appropriate  its  funds  to  any  pur- 
pose not  stated  in  its  articles  of  incorporation,  such  paper  will 
not  be  void  in  the  hands  of  a  bona  fide  purchaser  for  value^ 
unless  the  statute  in  terms  declares  it  void.'  But  one  who 
discounts  an  accommodation  bill  of  exchange,  drawn  on  a  cor- 
poration before  its  acceptance  by  the  proper  officer  of  the  latter 
corporation,  is  not  a  bona  fide  holder,  within  the  protection  oF 
this  principle,  although  he  may  have  paid  value  for  the  same, 
and  may  have  been  ignorant  of  the  fact  of  its  being  accom- 
modation paper.^ 

§  5741.  Presumption  in  Favor  of  Validity.  —  It  is  a  prin- 
ciple of  extensive  application,  that  where  a  corporation  has. 
the  general  power  to  issue  negotiable  paper,  such  paper  will 
be  presumed,  until  the  contrary  be  shown,  to  have  been  given 
for  the  authorized  purposes  of  the  corporation.*    The  princi- 
ple is  comprehensively  stated  by  Mr.  Edwards  to  be  that  a. 
corporation,  carrying  on  business  under  no  restraining  act> 
may  make   promissory   notes   and   draw   bills   of  exchange 
where  tliese  are  the  usual  and  proper  means  of  accomplish- 
ing the  purposes  of  their  organization;  that  such  notes  and 
bills  are  to  be  presumed  legal  and  valid  where  they  are  not. 

Dressing  Co.,  30  Barb.  (N.  Y,)421;  Williams    *.    Walbridge,    3    Wend. 

«.  c.  19  How.  Pr.  (N.  Y.)  51;  Morford  (N.  Y.)  415;  Boyd  v.  Plum,  7  Wend.. 

V.  Farmers'  Bank,  26  Barb.  (N.  Y.)  (N.  Y.)309;  Gansevoort  ?;.  Williams,   , 

568;  Madison  &c.  E.  Co.  ■;;.  Norwich  14  Wend.  (N.  Y.)  133;  Joyce  v.  Will- 

Sav.   Soc,   24    Ind.   457,    modifying  iams,  14  Wend.  (N.  Y.)  141;  Wilson 

Smead  t).  Indianapolis  &c.  R.  Co.,  11  ii.  Williams,  14  Wend.  (N.  Y.)  146^ 

Ind.  104;  Lafayette  Sav.  Bank  v.  St.  «.  c.  28  Am.  Dec.  518;  Catskill  Bank 

Louis  &c.  Co.,  2  Mo.  App.  299;  Oen-  v.  Stall,  15  Wend.  (N.Y.)  364;  Stall  v, 

tral  Bank  v.  Empire  Stone  Dressing  Catskill   Bank,    18    Wend.    (N.   Y.)  • 

Co.,  26  Barb.   (N.  Y.)   23;  National  466. 

Bankv.Young,  41  N.J.  Eq.  531;  s.c.  7  i  Farmers'   Nat.   Bank    v.  Sutton. 

Atl.  Rep.  488.    The  following,  among  Man.  Co.,  52  Fed.  Rep.  191 ;  «.  c.  17 

many  other  cases,  illustrate  the  prin-  L.  R.  A.  595 ;  7  Bank.  L;  J.  473. 
ciple    in    the    case    of    partnerships:  '  Farmers'    &c.    Bank  v.  Empire- 

Livingston?;.  Hastie,  2Caines(N.  Y.),  Stone  Dressing  Co.,  6  Bosw.  (N.  Y.)* 

246 ;    Lansing   v.    Gaine,    2    Johns.  275,  289. 

(N.  Y.)  300;  s.  c.  3  Am.  Dec.  422;  «  Mitchell  v,  Rome  R.  Co.,  17  Ga.- 

Laverty  v.  Burr,  1  Wend.  (N.  Y.)  529 ;  574. 
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prohibited  by  law  and  are  received  in  good  faith;  and  that 
they  are  invalid  when  given  in  violation  of  law,  or  when 
given  for  purposes  wholly  foreign  to  those  for  which  the  cor- 
poration was  created.^  This  principle  is  borne  out  by  many 
judicial  decisions,^  though  there  are  holdings  to  the  effect  that 
there  can  be  no  presumption  in  favor  of  a  body  of  limited 
powers.'  It  is  really  a  branch  of  the  general  presumption  of 
right-acting  which  attends  all  oiBcial  action,  public  and  private, 
until  the  contrary  appears.  It  has  for  its  basis  the  premise  that 
it  is  possible  for  the  corporation,  under  its  charter  or  governing 
statute,  to  issue  the  security  in  question;  and  upon  this  basis 
the  presumption  is  that  its  officers,  who  wield  its  power,  act 
rightly  and  issue  it  for  a  purpose  within  the  scope  of  its 
powers,  or  in  furtherance  of  its  legitimate  business;  and  the 
burden  is  upon  him  who  alleges  the  contrary,  to  prove  it.* 
Many  of  the  cases  apply  the  presumption  to  the  power  of  the 
corporation,  as  well  as  to  the  power  of  its  officers  or  agents: 
through  whom  it  acts;  and  in  this  relation  they  presume  in 
favor  of  the  power  of  the  corporation  to  issue  negotiable 
pa-per  until  the  contrary  is  shown,  and  cast  the  burden  upon 
him  who  denies  the  power,  or  who  denies  that  the  execution 
of  the  instrument  was  within  the  power  in  the  particular 
instance,  to  show  either  fact.^  But  if,  as  already  seen,  corpo- 
rations have  the  implied  or  inherent  power  to  issue  nego- 
tiable paper  to  effectuate  the  purposes  for  which  they  are 
created,  then  the  real  scope  of  the  presumption  is,  that  the 
power  was  rightly  exercised  in  the  particular  instance, — 
which  presumption,  as  we  have  seen,  is  conclusive  after  the 
paper  has  passed  into  the  hands  of  a  bona  fide  purchaser  for 
value.  The  presumption  extends  to  dealings  in  negotiable 
securities  other  than  to  the  act  of  issuing  them.     Under  its 

1  Edw.  on  Bills,  77.  ges,  2  Cow.  (N.  Y.)  664;   Beers  v. 

'  See,for  instance,  Lucas «.  Pitney,  Phoenix  Glass  Co.,  14  Barb.  (N.  Y.) 

27  N.  J.  L.  221,  229,  where  the  Ian-  358,  368. 
guage  in  Edwards  on  Bills  is  quoted.  ^  Oxford  Iron  Co.  v.  Spradley,  46 

'  McCullough  V.  Moss,    5   Denio  Ala.   98;    Sparks  v.  State   Bank,  7 

(N.  Y.),  567,  580,  per  Lott,  Senator.  Blackf.  (Ind.)  469;  Hamilton  v.  New- 

*  New  York  Fire  Ins.  Co.  v.  Stur-  castle  &c.  E.  Co.,  9  Ind.  359. 
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operation,  an  assignment  by  a  corporation  of  a  note  held  by 
it  is  presumed  to  be  valid  until  the  contrary  appears.'  Here 
again  it  is  assumed  that  the  corporation  has  a  general  power 
to  assign  such  instruments,  and  the  force  of  the  presumption 
is  that  its  officers  exercised  the  power  rightly  in  the  particu- 
lar instance,''  or  in  the  ordinary  course  of  its  business.'  The 
presumption  has  been  extended  to  the  act  of  a  corporation  in 
receiving  commercial  paper;*  so  that  where  a  corporation, 
expressly  restrained  by  statute  from  exercising  any  banking 
privileges,  but  having  the  right  to  receive  notes  in  the  way  of 
business,  offered  a  note  as  a  set-off  in  an  action,  it  was  held 
that  the  note  would  be  presumed  to  have  been  properly  re- 
ceived by  the  corporation  in  the  course  of  its  business,  until 
the  contrary  had  been  proved  by  the  plaintiff.'  The  pre- 
sumption manifestly  has  no  scope  where  the  corporation  is 
under  a  statutory  prohibition  in  respect  of  issuing,  taking,  or 
transferring  any  paper  of  the  kind  in  controversy;  and  it  is 
in  this  relation  that  we  find.  In  some  of  the  decisions,  the 
qualification  that,  although  negotiable  securities,  issued  by  a 
corporation,  are  to  be  presumed  valid  and  legal  when  not 
prohibited  by  law  and  when  they  are  received  in  good  faith, 
yet  they  are  invalid  when  given  in  violation  of  law,  or  for 
purposes  wholly  foreign  to  those  for  which  the  corporation 
was  created.* 

§  5742,  Cases  Denying  This  Presumption. — The  English 
doctrine,  we  have  seen,'  is  to  the  contrary;  and  there  is  some 
early  and  respectable  American  authority  for  the  proposition 
that  where  the  success  of  an  action  depends  upon  the  right 
of  a  corporation  to  make  a  promissory  note,  the  plaintiff 
must  make  it  appear  affirmatively  that  the  note  was  made  in 
the  course  of  its  legitimate  business,  because  the  fact  will  not 

'  Blake  v.  Holley,  14  Ind.  383 ;  Mc-  •  Eoussin  v.  St.  Louis  Perpetual 

Intire  v.  Preston,  10  111.  48;  s.  c.  48  Ins.  Co.,  15  Mo.  244. 
Am.  Dec.  321.  '  Hart  v.  Missouri  State  Mut.  Fire 

'  Blake  v.  Holley,  supra.  &c.  Ins.  Co.,  21  Mo.  91. 

'  Mclntire  v.  Preston,  10  111.  48;  '  Lucas  v.  Pitney,  27  N.  J.  L.  221. 

I.  c.  48  Am.  Dec.  321.  '  Ante,  §  5735. 
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be  presumed.*  Another  court  has  put  it  somewhat  differently, 
by  ruling,  in  substance,  that  where  it  is  contrary  to  the  pur- 
poses for  which  the  corporation  has  been  created,  —  as  in  the 
•case  of  an  insurance  company, — to  give  its  promissory  note, 
and  no  circumstances  are  shown  by  the  party  afi&rming  the 
-validity  of  the  act,  which  make  the  act  valid,  no  presumption 
Tvill  be  entertained  in  its  favor.*  But  this  is  really  but  an- 
other way  of  saying  that  such  a  corporation  has  presumptively 
no  power  to  issue  a  promissory  note,  which,  as  we  have  seen, 
is  not  the  modern  understanding  of  the  law.'  It  seems  to 
bave  been  at  one  time  tho  idea  in  the  English  courts,— which 
idea  may  still  prevail  in  that  country,*  and  which  has  been, 
no  doubt,  to  some  extent  transplanted  into  American  juris- 
prudence,— that  if  a  corporation  is  authorized  to  raise  money 
on  promissory  notes  for  a  particular  purpose,  in  an  action  on 
such  note,  evidence  may  be  received  to  impeach  the  same,  by 
showing  that  it  was  issued  tor  another  purpose  not  authorized.® 
But,  as  already  seen,  nothing  but  a  total  want  of  power  will 
impeach  such  a  security,  according  to  the  modern  American 
law,  in  the  hands  of  a  bona  fide  purchaser  for  value. 

§  5743.  notes  Prohibited  by  Statute.  —  There  is  ground 
for  a  distinction  between  acts  which  are  ultra  vires  because 
beyond  the  power  conferred  by  statute  in  express  terms,  and 
acts  which  are  prohibited  by  the  express  language  of  stat- 
utes.' In  the  former  case,  the  question  whether  the  corpo- 
ration has  the  power  in  dispute  is,  to  the  business  man  who 
■deals  with  it,  often  a  question  of  conjecture  and  uncertainty. 
If  he  gives  credit  to  the  corporation  on  a  well-grounded  belief 
that  it  has  the  power  to  make  the  contract  in  question,  the 
same  not  being  otherwise  unlawful  and  against  good  morals, 
there  is  no  principle  of  sense,  of  justice,  or  of  sound  policy, 
that  will   compel  him  to   lose  what  he  has  advanced,  and 

1  McCuUough   e.  Moss,    5  Denio  *  Ante,  §  5735. 

(N.  Y.),  567.  °  Slark  v.  Highgate  Archway  Co., 

=■  Bacon  v.  Mississippi  Ins.  Coi,  31      5  Taunt.  792. 
Miss.  116.  *  "Whitney  Arms  Co.  v.  Barlow,  63 

»  Ante,  §  5730.  N.  Y.  62;  s.  c.  20  Am.  Rep.  504. 

4435 


4r  Thomp.  Corp.  §  5743.]     powers  and  ultra  vires. 

allow  the  members  of  the  corporation,  who  had  better  means 
of  knowing  what  their  corporate  power  was  than  he  had,  to- 
keep  it.  This  is  confidently  said,  in  full  view  of  the  fact  that- 
every  man  is  under  an  obligation  to  know  the  law,  and  is 
conclusively  presumed  to  know  it.  But  where  the  act  is- 
prohibited  by  statute  in  express  terms,  this  element  of  uncer- 
tainty is  removed;  and  there  is  more  reason  for  holding  that- 
one  who  enters  into  a  contract  with  a  corporation,  knowing 
that  the  making  of  the  particular  contract  is  prohibited  by 
law,  ought  not  to  have  the  aid  of  the  courts  in  recovering- 
what  he  has  advanced  by  virtue  of  such  contract.  Some- 
courts  have  extended  this  principle  so  far  as  to  make  nego- 
tiable paper,  issued  by  a  corporation  against  the  prohibition 
of  a  statute,  void  in  the  hands  of  any  person  who  may  receive- 
it.  As  a  public  statute  is  notice  to  every  one,  no  one  can 
claim  the  position  of  a  bona  fide  holder  of  such  paper  without 
notice  of  its  illegality.  And  this  rule  applies  to  holders  of  it- 
who  reside  outside  the  State  in  which  the  corporation  has  its. 
origin,  and  whose  laws  prohibit  the  issuing  of  the  particular- 
paper.^  Neither  can  the  indorsee  of  such  a  note  recover  upon 
it,  in  an  action  against  his  indorser.  The  note  being  void,  it- 
will  not  be  admitted  in  evidence  in  such  an  action,  although 
the  holder  of  it  might  sue  an  indorser  and  recover  of  him  the- 
consideration  paid  for  it.^  So,  if  a  bank  draws  a  draft  in 
violation  of  express  law,  and  a  holder  of  it  transfers  it  to  his- 
creditor  in  payment  of  a  debt,  and  the  bank  becomes  insol- 
vent, such  transferee  cannot  maintain  an  action  upon  it- 
against  the  transferor.^  Under  a  statute  of  Massachusetts,, 
prohibiting  banking  corporations  within  that  State  from 
receiving  or  negotiating  the  bills  or  notes  of  foreign  incorpo- 
rated banks,  except  the  bills  of  the  bank  of  the  United  States^ 
it  was  held  that  a  promissory  note,  payable  in  the  prohibited, 
bills  to  a  banking  corporation  in  Massachusetts,  was  void,  and 
that  no  action  could  be  maintained  upon  it,  even  after  the 

1  Eoott).  Godard,  3  McLean  (U.  S.),  102. 
'  Eoot    V.    Wallace,    4    McLean  '  Davis  v.  Bank  of  River  Baisin,  4.- 

(U,  S.),  8.  McLean  (U.  S.),  387. 
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statute  had  been  repealed.'  Bat  if  the  prohibitory  statute  has 
provided  other  penalties  and  sanctions,  then  the  courts  will 
not  necessarily  hold  the  security  void,  especially  when  to  do 
«o  will  defeat  the  very  purpose  of  the  statute.  If,  for  instance, 
the  statute  prohibits  a  director  from  becoming  indebted  to  the 
-corporation  beyond  a  certain  amount,  and  he  nevertheless 
•does  become  indebted  to  it  beyond  that  amount,  and  gives  his 
j)romissory  note  to  the  corporation  in  settlement  of  the  debt, 
—  it  would  defeat  the  very  purpose  of  the  statute  to  hold  that, 
"the  transaction  being  prohibited,  there  can  be  no  recovery  on 
"the  note.^  The  purpose  of  the  statute  was  to  prevent  the 
improper  depletion  and  diversion  of  the  funds  of  the  corpora- 
■tion;  and  the  policy  of  such  a  statute  is  best  subserved  by  allow- 
ing the  corporation  to  sue  for  and  recover  funds  improperly 
■diverted  through  the  mismanagement  or  fraud  of  its  officers, 
-lather  than  to  deny  to  it  a  right  of  action,  and  allow  the 
•unfaithful  officer  to  run  away  with  the  funds.  Nor  will  such 
;a  statute  be  so  construed  as  to  prohibit  a  recovery  upon  a 
•quantum  meruit  for  services  rendered  by  innocent  third  per- 
sons to  the  corporation,  in  furtherance  of  its  attempt  to 
issue  securities  prohibited  by  the  statute.  Thus,  where  a  cor- 
iporation  was  prohibited,  under  a  penalty,  from  issuing  circu- 
-lating  notes,  yet,  having  procured  an  engraver  to  manufacture 
^plates  and  engrave  blanks  for  that  purpose,  it  was  held  that 
they  were  liable  to  him  in  assumpsit  for  the  value  of  the 
services  rendered.* 

§  5744.  Distinction  between  Power  to  Contract  the  Debt 
:a.nd  Power  to  Give  Instruments  by  "Which  It  is  Evidenced.  — 

feut  although  a  note,  bill,  or  acceptance  of  a  bank,  issued  in  vio- 
lation of  a  statute,  cannot,  in  general,  be  made  the  basis  of  an 
action  by  any  person  against  another,  yet  if  one  person  has 

^  Springfield  Bank  v,  Merrick,  14  decisions  construing  early  statutory  re- 

3Iass.  322.  straints  upon  banks  in  dealing  in  com- 

'  Pemigewassett  Bank  v.  Rogers,  mercial  paper:  United  States  v.  Fay, 

18  N.  H.  255.  9  Port.  (Ala.)  465;  ILevettv.  Planters' 

'  Underwood  v.  Newport  Lyceum,  &c.  Bank,  8  Port.  (Ala.)  104;  Bates  ij. 

5  B.  Mon.  (Ky.)  129 ;  s.  c.  4L  Am.  Dec.  Planters'  &c.  Bank,  8  Port.  (Ala.)  99. 


260.     Other   untenable   or  obsolete 
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parted  with  his  money,  goods,  or  labor  to  another  for  sucb 
void  security,  he  may  recover  it,  or  the  value  of  it,  in  an  ap- 
propriate action.*  If  the  void  security  was  the  acceptance  of 
a  bank  which  was  prohibited  from  accepting  the  paper  in 
question,  the  drawee  may  recover  of  the  drawer  the  original 
consideration;  and  in  order  to  do  this,  he  may  contradict  by 
parol  a  receipt  given  by  him  in  settlement  of  the  original  de- 
maud,  and  he  may  show  that  the  void  security  was  not  takea 
in  payment,  but  with  the  understanding  that  it  should  be- 
payment  when  collected.^  So,  where  a  company's  deed  of 
settlement  prohibited  the  directors  from  accepting  bills  on. 
behalf  of  the  company,  and  they,  nevertheless,  accepted  bills- 
iu  settlement  of  certain  work  for  which  they  were  authorized 
to  contract  and  to  incur  indebtedness  on  the  part  of  the  com- 
pany, and  gave  a  mortgage  of  the  company's  property  to- 
secure  the  debt  evidenced  by  such  bills,  it  was  held  that  the- 
company  could  not,  in  a  suit  to  foreclose  the  mortgage,  set 
up  the  want  of  power  in  the  directors  to  accept  the  bills> 
The  mortgage  was  treated  as  having  been  given  to  secure  a 
debt  which  was  valid,  and  not  to  secure  the  bills  of  exchange^ 
which  were  invalid.' 

§  5745.  Issuing  Ifotes  Intended  to  Circulate  as  Money.  — 

The  statutes  relating  to  the  Bank  of  England,^  the  American 
National  Banking  Act,^  and  the  statutes  of  many  of  th& 
States,*  prohibit,  under  penalties,  the  issuing  and  circulating: 
of  bills  executed  in  the  similitude  of  bank  notes,  and  intended 
to  circulate  as  money.  When  these  notes  are  issued  by  pri- 
vate persons,  the  courts  have   no  difficulty  in  holding  that 

^  Ante,  5  5714.  Booth,  2  Keen,  466 ;  s.  c.  on  appeal^ 

2  Weedt;.  Snow,  3  McLean  (U.S.),  sub  nom.  Booth  v.  Bank  of  England^ 

265.  6  Bing.  N.  C.  415,  and  7  CI.  &  Fin. 

'  Scott  ti.  Colburn,  28  L.  J.  (n.  s.)  509. 
ch.  635 ;   «.  c.  26  Beav.  276 ;  5  Jur.  '  The  prohibition  waa  in  the  form 

183 ;  Sir  John  Eomilly,  M.  E.  of  a  tax  of  ten  per  cent  on  the  circu- 

*  Lind.  Comp.  Law  (5th  ed.),  136,  lating  notes  of  State  banks,  etc.  Kev. 

note  6.    See  Broughton  v.  Manchester  Stats.  U.  S. ,  §  3412. 
&c.  Waterworks  Co.,  3  Barn.  &  Adol.  '  See  Attorney-General  v.  Life  &c. 

1;  Bank  of  England  v.  Anderson,  3  Ins.  Co.,  9  Paige  (N.  Y.),  470;  Smith 

Bing.  N.  0.  589;  Bank  of  England  v.  v.  Eureka  Flour  Mills,  6  Oal.  1. 
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they  are  liable  to  pay  them,  notwithstanding  that  they  were 
issued  in  contravention. of  law.  The  reason  is,  that  the  rule 
that  courts  will  not  lend  their  aid  in  enforcing  unlawful  con- 
tracts is  a  rule  of  public  policy,  and  if  public  policy  is  best 
subserved  by  enforcing  them,  they  will  be  enforced.*  The 
courts  never  refuse  their  aid  to  a  plaintiff  on  this  ground, 
unless  he  is  in  pari  delicto  with  the  defendant;  and  the  cred- 
itor who  is  obliged  to  take  scrip  of  this  kind  in  payment  of  his 
debt,  or  take  a  lawsuit,  or  the  laboring  man  who  is  obliged  to 
take  it  or  lose  his  situation,  is  not  in  equal  fault  with  the 
scheming  broker,  or  the  oppressive  proprietor,  who  issues 
it.  When,  therefore,  such  scrip  is  issued  by  a  private  person, 
the  courts  have  no  difficulty  in  making  him  redeem  it.^     On 


'  Howard  Bank  v.  Lester,  S3  Md. 
558 ;  8.  c,  3  Am.  Rep.  211 ;  Smith  v. 
Bromley,  Doug.  696,  n. ;  Jacques  v. 
Golightly,  2  W.  Black.  1073 ;  Brown- 
ing V.  Morris,  Cowp.  790 ;  Williams  v. 
Hedley,  8  East,  378 ;  Stokes  v.  Twitch- 
en,  8  Taunt.  492.  See  also  Harris  v. 
Runnels,  12  How.  (U.  S.)  80. 

'  James  v.  Rogers,  23  Ind.  451. 
The  same  court  which  came  to  this 
conclusion  held,  in  a  previous  case, 
that  where  such  scrip  is  issued  by  a 
corporation,  the  issuer  is  not  liable  to 
redeem.  Brown  v.  Killian,  11  Ind. 
449.  There  was  no  foundation  what- 
ever for  the  distinction,  and  the  ear- 
lier decision  was  destitute  alike  of 
sense  and  justice.  The  code  of  Ala- 
bama contains  this  provision:  "No 
foreign  corporation,  invested  with  the 
privilege  of  banking,  must  exercise 
the  same  by  agent  in  this  State,  ex- 
cept by  the  exclusive  use  of  gold  and 
silver  coin  and  bank  bills  issued  by 
the  authority  of  this  State."  Ala. 
Code  of  1852,  §939.  "If  any  corpo- 
ration or  agent  violates  the  provisions 
of  this  article,  or  attempts  to  evade 
the  same  in  the  discount  of  any  bill 
or  note,  such  bill  or  note  is  void." 
Thid.,  §  491.    An  insurance  company, 


which  had  received  the  bills  of  a  for- 
eign bank  upon  deposit  and  paid  them 
out  to  a  customer  for  a  bill  of  ex- 
change drawn  by  him  in  its  favor,  did 
not  "issue"  the  bills,  within  the 
sense  of  the  above  statute.  The 
reason  assigned  for  this  conclusion 
was  that,  by  receiving  the  bills  upon 
deposit,  the  insurance  company  be- 
came the  owner  of  them ;  the  foreign 
bank  issued  them  when  it  deposited 
them  with  the  Alabama  insurance 
company,  and  the  insurance  com- 
pany only  circulated  them.  The  in- 
surance company,  therefore,  simply 
circulated  its  own  money,  and,  in  do- 
ing so,  was  not  the  agent  of  the  for- 
eign bank.  It  was  admitted  by  the 
court  that  if  the  deposit  had  been 
simulated,  the  case  would  have  been 
different.  Wrayw.  Tuskegeelns.  Co., 
34  Ala.  58.  The  case  relates  rather 
to  the  manner  in  which  the  nature  of 
the  transaction  was  alleged  in  the  de- 
fendant's pleas  to  the  suit  brought  by 
the  insurance  company  on  the  bUl  of 
exchange,  than  to  the  real  substance 
of  the  transaction,  which  would  seem 
to  have  been  directly  within  the  mis- 
chief of  the  statute. 
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the  other  hand,  where  a  corporation,  which  was  prohibited  by 
statute  from  issuing  notes  intended  to  circulate  as  money,  at- 
tempted to  evade  the  statute  by  issuing  notes  payable  to  the 
order  of  one  of  its  clerks  and  indorsed  by  him  in  blank,  which 
notes  were  printed  closely  In  the  similitude  of  bank  notes,  it 
was  held  that  their  appearance  was  notice  to  the  public  that 
they  were  issued  in  violation  of  the  statute,  and  that  those 
who  had  taken  them  could  not  prove  them  as  claims  against 
the  estate  of  the  corporation  after  it  had  become  insolvent.^ 
But  a  general  statute  prohibiting  corporations  from  issuing 
notes  intended  to  circulate  as  moneiy  does  not  prohibit  them 
from  issuing  ordinary  commercial  paper,  for  the  purpose  of  car- 
rying on  their  legitimate  business  and  effectuating  the  objects^ 
of  their  creation.^  A  charter  power  to  a  railroad  company  to 
issue  such  evidences  of  debt,  incurred  by  the  company,  as  the 
by-laws  might  direct,  to  such  an  amount  as  might  be  deemed 
necessary  for  transacting  its  business,  has  been  held  not  to 
authorize  the  company  to  issue  notes  for  general  circulation, 
which  is  an  act  of  banking,  or  otherwise  to  exercise  banking 
powers.' 

§  5746.  Authority  of  OflBlcers  of  Corporations  to  Execute 
Commercial  Paper.  —  The  essential  inquiry  in  this  relation 
is,  what  officers  of  different  corporations  have  prima  facie 
authority  to  bind  them  by  executing  commercial  paper  in  its 
name  and  behalf, — in  other  words,  in  what  cases  the  recipient 
of  the  paper  may  safely  presume  in  favor  of  the  authority  of 
the  officer,  and  in  what  case  he  must  look  further  and  ascer- 
tain at  his  peril  that  the  ofiBcer  has  authority  in  point  of  fact. 
The  directors,  sitting  as  a  board,  have,  of  course,  such  power, 
provided  the  issuing  of  the  paper  is  within  the  power  of  the 
corporation  itself,  under  its  charter  or  governing  statute.* 
Prima  facie,   a  majority   of  the   stockholders   have   power   to 

•  Attorney-General  v.  Life  &c.  Ins.  Co.,  12  Mich.  389,  390;  i.  c.  86  Am. 

Co.,  9  Paige  (N.  Y.),  470.  Dec,  64. 

"  Smith,  ti.  Eureka  Flour  Mills,  6  *  Schimpf  v.  Lehigh  Valley  Mut. 

Cal.  1.  Ins.  Co.,  86  Pa.  St.  373. 

"  People  V.  River  Raisin  &c.  R. 
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<iuthorize  the  directors  to  make  a  promissory  note  for  the  cor- 
poration, and  their  action  in  ordering  an  assessment  to  raise 
funds  for  its  payment  is  evidence  of,  and  equivalent  to,  a  pfe- 
•ceding  authorization.^  There  are  holdings  which  seem  to 
-carry  with  them  the  general  conclusion  that  neither  the 
treasurer,^  nor  the  secretary,^  nor  the  manager^  have,  prima 
Jade,  such  power;  and  whether  the  president  has,  will  gener- 
ally depend  upon  which  of  the  two  opposing  theories'  is  taken 
^s  to  the  implied  or  ex  officio  powers  of  this  officer.®  Looking 
beyond  mere  form,  and  to  substance,  it  has  been  held  that  a 
■vote  of  the  directors,  authorizing  its  agent  to  raise  money  for 
"its  own  use,  on  the  credit  of  the  corporation,  and  to  give 
■therefor  "  the  company  note,"  authorizes  him  to  draw  a  bill  of 
•exchange  in  the  name  of  the  company,  the  dishonor  of  which 
will  not  subject  >them  to  damages.!' 


^  Forbes  v.  San  Eafael  Tamp.  Co., 
-50  Cal.  340.    Compare  ante,  §  5314. 

'  Atkinson  v.  St.  Croix  Man.  Co., 
24  Me.  171.  That  in  an  action  against 
-a  manufacturing  corporation  on  a 
note  alleged  to  have  been  indorsed 
by  it,  when  the  company  denies  the 
:indorsement,  it  can  show  that, 
though  made  by  its  treasurer,  it  was 
never  authorized  by  its  directors, — 
-see  Wahlig  v.  Standard  Pump  Man. 
•Co.,  5  N.  Y.  Supp.  420. 

»  Neal  D.Turton,  4  Bing.  149. 

*  Middlesex  County  Bank  v. 
"Hirsch  Bros.  Veneer  Man.  Co.,  4  N. 
T.  Supp.  385. 

'  As  to  which  see  ante,  §  4617,  et 
■seg. 

•  Where  a  note  had  been  indorsed 
in  blank  by  the  president  of  a  banking 
-corporation,  with  his  official  designa- 
tion, and  a  mortgage  securing  the 
«ame  had  been  also  transferred,  under 
the  seal  of  the  corporation,  to  ^he 
plaintiff,  and  the  articles  of  associa- 
ition  provided  that  no  conveyance  of 
real  estate,  nor  contract  in  relation 


thereto,  should  bind  the  corporation 
unless  authorized  by  a  vote  of  its  di- 
rectors, —  it  was  held  that,  as  between 
the  plaintiff  and  the  mortgagor,  in  an 
action  on  the  note  and  mortgage,  the 
legal  presumption  must  be  that  the 
president  was  authorized  to  execute 
the  assignments,  in  the  absence  of 
any  claim  by  the  bank  to  the  instru- 
ments. Kennedy  v.  Knight,  21  Wis. 
340 ;  s.  c.  94  Am.  Dec.  543.  Where 
the  president  of  an  insurance  company 
took,  to  satisfy  a  claim  due  him, 
notes  belonging  to  the  company,  with 
their  indorsement,  but  without  any 
resolution  on  the  part  of  the  directors, 
it  was  held  that  the  transfer  was  in 
violation  of  statute  and  void,  and  that 
he  could  not  recover  thereon.  Marsh 
V.  Brett,  16  How.  Pr.  (N.  Y.)  95. 

'  Tripp  V.  Swanzey  Paper  Co.,  13 
Pick.  (Mass.)  291.  That  a  misreuital 
in  the  note,  that  it  was  given  in  pur- 
suance of  a  vote  of  the  society  instead 
of  a  vote  of  the  trustees,  was  immate- 
rial, see  Hay  ward  v.  Pilgrim  Soc,  21 
Pick.  (Mass.)  270. 
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§  5747.  Such  Authority,  how  Proved.  —  But  where  the 
authority  of  the  ofiScer  is  contested,  and,  in  the  state  of  the 
issues,  it  becomes  necessary  for  parties  seeking  to  charge 
the  corporation  on  the  instrument,  to  prove  it,  then,  it  is  to 
be  observed,  in  conformity  with  what  has  preceded,"-  that  it 
is  not  necessary  to  prove  it  by  a  resolution  of  the  board  of 
directors  recorded  on  the  minutes  of  the  corporation,  or  by 
any  formal  action  of  the  corporation,  under  its  seal  or  other- 
wise, or  by  any  express  authorization  contained  in  its  by-laws;^ 
but  that  it  may  be  proved  by  circumstances,  just  as  the  fact  of 
agency  can  be  so  proved  in  other  relations.  It  has  been  well 
reasoned  that  evidence  of  the  possession  of  this  power  on  the 
part  of  the  officers  need  not  be  direct;  that  it  need  not  be 
furnished  either  by  the  articles  of  association,  the  by-laws,  or 
by  a  resolution  of  the  board  of  directors;  but  that  it  may  be 
sufficient  in  many  cases  if  it  can  be  fairly  inferred  or  pre- 
sumed from  an  acquiescence  of  the  corporation  in  and  recogni- 
tion of  such  acts  of  its  accredited  officers,  in  the  regular  course 
of  its  authorized  business  for  a  series  of  years;  and  such 
authority  was  found  in  evidence  tending  to  show  that  such 
paper  was  habitually  used  by  the  officers  of  the  particular 
company  in  its  ordinary  transactions  for  a  series  of  years, 
although  without  any  express  authority  conferred  by  its  by- 
laws, or  by  any  formal  resolution  of  its  board  of  directors.* 
Such  authority  is  proved  by  showing  that  it  was  the  custom. 
of  the  corporation  to  execute  commercial  paper  by  the  hand 
of  the  particular  officer;  and  on  that  point  his  testimony  is- 
admissible  to  the  effect  that,  on  various  occasions,  before  and 
since,  he  had  executed  similar  paper  in  the  name  of  the  com- 
pany.*    A  precedent  authorization  is  often  proved  by  show- 

'  Ante,  §  4881.  There  is  an  old  '  First  Nat.  Bank  v.  North  Mis- 
decision  to  the  effect  that  a  manufac-  Bouri  &c.  Coal  Co.,  86  Mo.  125,. 
turing  corporation  is  not  bound  by  the  138. 

note  given  by  its  agent  for  a  debt  con-  '  First  Nat.   Bank  v.  North  Mis- 

tracted  by  its  members  before  they  sQuriCoal&c.  Co.,  86  Mo.  125,138. 

were    incorporated,    unless    he    has  '  Olcott  v.  Tioga  R.  Co.,  27  N.  Y. 

express  authority  by  vote:  White  v,  546;    s.   c.  84  Am.   Dec.   298;    anfe, 

Westport  Cotton  Man.    Co.,  1  Pick.  §  4881,  et  seq. 
(Mass.)  215;  s.  c.  11  Am.  Dec.  168. 
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ing  its  legal  equivalent,  a  subsequent  ratification}  Thus,  in 
an  action  on  a  note  purporting  to  be  that  of  a  manufacturing 
corporation,  evidence  that  the  note  was  signed  by  a  clerk  of  the 
corporation  in  the  name  of  its  agent,  as  agent  and  by  his 
direction;  that  notes  executed  in  the  same  way  had  been  pre- 
viously recognized  by  the  company  as  binding  upon  them; 
and  that  the  money  for  which  the  note  was  given  had  been 
used  by  the  corporation  in  its  business, — was  held  sufficient 
evidence  to  take  the  question  to  the  jury,  whether  the  note  was 
executed  by  the  company.^ 

§  6748.  Power  to  Take  Negotiable  Securities.  —  From  the 
premise  that  every  corporation  has  the  power  to  make  and 
take  contracts,  it  must  follow  that,  in  the  exercise  of  this  power, 
other  persons  or  corporations  may  become  indebted  to  it;  and 
from  this  a  further  conclusion  naturally  follows,  that  the  cor- 
poration will  have  the  power  to  receive  in  settlement  those 
evidences  of  debt  which  men  issue  according  to  the  ordinary 
habits  of  business,  which  are,  in  nearly  all  cases,  negotiable 
securities.  The  power  to  receive  such  securities,  in  payment 
or  settlement  of  debts  contracted  within  the  general  scope  of 
the  powers  of  the  corporation,  may  then  be  regarded  as  one- 
of  the  implied  or  inherent  powers  of  all  corporations.^  It  is 
merely  another  way  of  stating  this  principle  to  say  that  for 
a  corporation  to  receive  the  transfer  of  a  note  or  bill  by  indorse- 
Tnent  is,  prima  facie,  within  its  corporate  powers,  but  that  it  is 

I  Ante,  §§  4938,  5286. 

^  Mead  v.  Keeler,  24  Barb.  (N.  Y.)  Dec.  240;  Straus  v.  Eagle  Ins.  Co.,  5 

20.      Similarly,    see    Thompsoa     v.  Ohio  St.  59 ;  White's  Bank  v.  Toledo. 

Tioga  E.  Co.,   36  Barb.  (N.  Y.)  79.  Fire  &c.  Ins.  Co.,  12  Ohio  St.  601;. 

Evidence  to  talce  to  a  jury  the  ques-  Alexander    v.    Horner,    1     McCrary 

tion  whether  a  bill  was  drawn  by  A.,  (U.    S.),   634;   Bank  of  Missouri  ».. 

as  the  agent  of  a  corporation,  or  as  a  Price,   1   Mo.  54;  Mitchell  v.  Homer 

partner,  where  the  stockholders  were  E.  Co.,  17  Ga.  574;  Wayland  Univer- 

liable  as  general  partners:  Planters'  sity  v.  Boorman,    56    Wis.    657.    A 

Bank  v.  Bivingsville  Cotton  Co.,  10  State,  being  a  corporation,  may  be- 

Eich.  L.  (S.  C.)  95.  come  the  payee  of  a  promissory  note, 

'  Hardy  v.  Merriweatber,  14  Ind.  and  may  sue  to  recover  thereon  in  th& 

203"  Blunt  t).  Walker,  11  Wis.  334;  courts    of    another    State:    State    v. 

s.  c.  78  Am.  Dec.  709;  Goodrich  v.  Woram,  6  Hill  (N.  Y.),  33;  g.  c.  40 

Eevnolds,   31   111.   390;  s.  c.  83  Am.  Am.  Dec.  378. 
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•competent  to  show  that  such  note  was  taken  by  it  for  an  un- 
.authorized  purpose;  and  when  this  is  shown,  the  contract  is 
void  and  the  instrument  a  nullity.  Its  right  to  recover  can- 
not be  sustained  on  the  ground  that  the  indorsement  is  an 
■executed  contract,  which  may  stand  independently  of  the  agree- 
ment on  which  it  was  made.^  A  railroad  company,  for  in- 
stance, has  the  inherent  power  to  receive  commercial  paper 
given  in  payment  of  debts  accruing  to  it  in  the  ordinary 
-course  of  its  business,  and  it  may  take  a  promissory  note  in 
payment  of  a  subscription  to  its  capital  stock  though  it  may  not 
■enter  upon  the  business  of  dealing  in  notes  and  bills  of  ex- 
change; ^  and  it  seems  that  any  corporation  has  the  inherent 
power  to  take  a  promissory  note  in  payment  of  a  subscription 
to  its  capital  stock.*  So,  an  insurance  company,  which  has 
power,  under  its  charter,  to  invest  its  funds  in  personal  secu- 
-rities,  may  purchase  a  bill  of  exchange,  for  that  is  a  personal 
security.*  So  also,  a  prohibition  in  a  charter  against  dealing 
in  commercial  paper,  will  not  exclude  the  power  of  receiving 
-and  transferring  notes,  given  to  the  corporation  for  the  sale  of 
■its  lands?  So,  it  has  been  laid  down  that  a  mutual  fire  and 
marine  insurance  company  may  take  notes  in  the  course  of 
its  business,  although  expressly  restrained  from  exercising 
any  banking  privileges  whatever,  though  evidence  would  be 
a,dmissible  against  the  corporation  to  impeach  such  notes,  by 
showing  that  they  were  issued  for  another  purpose,  or  received 
by  the  corporation  in  the  course  of  a  business  improper  or  for- 
bidden to  it.  But  if  the  note  is  one  such  as  the  corporation 
might  receive  in  the  regular  course  of  its  business,  it  will  not 
Tje  presumed  that  it  was  received  by  it  in  violation  of  law;  and 
it  is  the  duty  of  the  party  impeaching  its  right  to  receive  it 
to  set  up  in  the  pleadings  the  facts  on  which  he  relies  to  show 

»  Straus  «.  Eagle  Ins.  Co.,  5  Ohio  \pith§1220.  Fryev. Tucker, 24 111.  180; 

St.  59.  Goodrich  v.  Reynolds,  31  III.  490 ;  s.  c. 

»  Goodrich   v.    Reynolds,    31    111.  83  Am.  Dec.  240. 
490;  «.  c.  83  Am.  Dec.  240.     See  also  *  Gee  v.  Alabama  Life  Ins.  Co.,  13 

Mitchell  V.  Rome  R.  Co.,  17  Ga.  574.  Ala.  579.    And  see  White's  Bank  v. 

'  Ante,  ^  1657,  et  seq.    Compare,  as  Toledo  Fire  &c.  Ina.  Co.,  12  Ohio  St. 

to  payment  of  cash  deposit,  §  1219  601. 

'  Buckley  v.  Briggs,  30  Mo.  452. 
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the  illegality  of  the  act  of  the  corporation  in  receiving  it.* 
But  it  is  a  more  or  less  doubtful  conclusion  that,  where  a  cor- 
poration employs  its  funds,  without  authority  in  its  charter 
or  governing  statute,  in  purchasing  bills  of  exchange,  it  may 
recover  back  the  money  so  expended  upon  the  common  counts, 
as  so  much  money  had  and  received  by  the  defendants  to  its 
use.*^  So,  where  a  bank  had  no  power  to  discount  negotiable 
instruments  except  where  their  negotiability  was  restricted 
by  special  indorsement,  but  nevertheless  assumed  to  discount 
a  promissory  note  made  payable  by  its  terms  to  such  bank  or 
order,  —  it  was  held  that,  while  no  action  could  be  maintained 
by  the  bank  upon  the  discounted  note,  yet  an  action  could  be- 
maintained  upon  the  original  indebtedness,  —  the  court  pro- 
ceeding upon  the  refined  distinction  that  the  debt  subsisted 
while  the  security  was  void.* 

§  5749.  When  cannot  Employ  its  Funds  for  This  Pur- 
pose. —  The  meaning  is,  that  while  a  corporation  may  receive- 
negotiable  paper  as  evidence  of  debts  contracted  with  it  in 
the  ordinary  course  of  its  business,  the  same  as  a  natural 
person  may,  yet  it  cannot  employ  its  funds  in  the  mere  pur- 
chase or  discount  of  commercial  paper  for  a  profit,  unless  its 
governing  statute  has  authorized  it  so  to  do.  If,  for  instance^ 
it  has  been  chartered  for  the  purpose  of  carrying  on  the  busi- 
ness of  insurance,  it  cannot  employ  its  funds  in  note-shaving;, 
and  especially  it  cannot,  after  a  loss  has  happened,  buy  up,  at- 
a  discount  and  on  credit,  the  promissory  notes  of  the  policy- 
holder, in  order  to  use  them  as  a  set-off  against  his  claim  for 
indemnity  under  the  policy.  Speaking  with  reference  to  such 
a  question,  it  was  said  by  Eanney,  J.,  in  one  of  those  clear 
opinions  which  characterized  his  judicial  work,  that  "if  ii 

'■  Hart  V.  Missouri  State  Mut.  Fire  '  Waddill  v.  Alabama  &c.  E.  Co., 

Ins.Co.,21Mo.91.  That  tlie  liability  of  35  Ala.   323.     The  difficulty  is  that 

a  party  to  a  promissory  note,  made  to  the     contract     is     executed:     Poet, 

a  corporation,  is  not  affected  by  any  §  6023. 

alterations  in  the  charter  of  such  cor-  '  Vanatta  v.  State  Bank,  9  Ohio  St.. 

poration,  made  after  such  party  has  27.    As  to  this  distinction,  see  ante^ 

ceased    to    be   a   stockholder,  —  see  §5714. 
Mitchell  V.  Rome  E.  Co.,  17  Ga.  574. 
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had  been  plainly  proposed  to  arm  the  corporation  with  such 
a  power,  no  one  could  for  a  moment  suppose  that  it  would 
have  received  any  favor  from  any  legislative  body  that  ever 
sat  in  the  State.  To  ingraft  it  ujjon  the  charter  by  construc- 
tion, instead  of  conforming  to  the  intention  of  the  legis- 
lature, would  be  to  disregard  and  defeat  it."*  It  is,  however, 
conceded  that  the  power  of  investment,  usually  conferred  upon 
insurance  companies  to  enable  them  to  make  a  profit  of  their 
surplus  funds,  will  carry  with  it  the  power  to  invest  in  com- 
mercial securities,  but  not  for  a  purpose  which  would  furnish 
such  a  company  with  a  strong  inducement  to  withhold  the 
payment  due  to  one  of  its  policy-holders,  thereby  depressing 
his  credit  and  enabling  it  to  purchase  his  paper  at  a  greater 
discount.^  So,  if  an  educational  corporation  has  no  power  to 
raise  funds  by  means  of  donations  made  to  it,  a  promissory 
note  given  in  execution  of  a  promise  to  make  a  donation  at  a 
fiiture  date  will  be  void,  and  no  recovery  can  be  had  thereon 
by  the  corporation.' 


'  Straus  V.  Eagle  Ins.  Co.,  5  Ohio 
St.  59,  65. 

*  Ihid.  For  instance,  an  insurance 
company  which  was  authorized  by 
its  charter  "to  loan  its  funds  and 
moneys"  to  individuals  or  public  cor- 
porations, on  real  or  personal  secu- 
rity, but  which  was  prohibited  from 
using  the  same  "in  the  trade  or  busi- 
ness o£  exchange  or  money  brokers," 
might  lawfully  purchase  a  bill  of  ex- 
change, drawn  on  and  accepted  by 
third  persons,  in  good  faith,  either  as 
an  investment,  or  to  collect  a  debt 
previously  due  to  itself.  In  such  a 
case  it  was  competent  to  show,  by 
facts  and  circumstances,  that  the  pur- 
chase of  the  bill,  though  pnjwa/acie 
within  corporate  powers,  was  made 
by  the  company  for  an  object  or  pur- 
pose improper  or  forbidden  to  it. 
And  if  it  should  be  made  to  appear 
that  the  assignment  was  not  for  the 
purpose  of  making  a  loan  or  collect- 
ing a  debt,  but  to  subject  certain 
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shares  in  the  company  belonging  to 
one  of  the  parties  liable  thereon,  but 
not  consenting  to  the  assignment,  to 
the  payment  of  the  bill,  for  the  bene- 
fit of  the  assignor,  —  the  transaction 
would  not  be  within  the  powers  of 
the  company,  and  would  confer  no 
right  to  have  the  stock  subjected  to 
its  payment  under  its  charter.  And 
it  was  held  that  if  the  object  of  the 
company,  in  making  the  purchase, 
was  merely  to  subject  the  stock  of  a 
party  to  the  bill,  not  assenting  to 
such  transfer,  to  the  payment  of  the 
bill,  the  purchase  of  the  bill  for  such 
an  object  would  be  an  abuse  of  the 
powers  of  the  company,  and  would 
not  authorize  the  company  to  with- 
hold its  assent  to  an  assignment  of 
the  shares,  previously  made  to  a 
third  person,  though  unknown  to  the 
company  at  the  time  it  received  the 
bill.  White's  Bank  v.  Toledo  Ins. 
Co.,  12  Ohio  St.  60. 

'  Simpson    Centenary    College   v. 
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§  5760.  Power  to  Purchase  and  Discount  Bills  in  Other 
States  and  Other  Places.  —  It  has  long  been  settled  that  a 
corporation  may  exercise  its  powers  outside  the  limits  of  the 
sovereignty  which  created  it,  when  permitted  to  do  so  by  the 
law  of  its  creation  and  by  the  laws  or  policy  of  the  sovereignty 
in  which  it  so  assumes  to  exercise  them.^  An  artificial  body 
created  by  the  laws  of  one  State  and  clothed  with  certain 
powers,  may  extend  the  operation  of  those  powers  into  any 
foreign  State  until  it  is  stopped  from  doing  so  by  the  laws  or 
regulations  of  such  State.  This  being  so,  if  a  bank  is  char- 
tered by  the  laws  of  one  State  with  a  general  power  to  deal  in 
bills  of  exchange  without  regard  to  place,  it  may  purchase  or 
discount  such  bills  in  any  State,  unless  restrained  from  doing 
so  by  the  laws  of  such  State;  and  it  may  establish  agencies 
for  that  purpose.^  On  the  same  principles,  it  has  been  held 
that  a  banking  corporation  which  possesses,  under  the  law 
governing  it,  a  general  power  to  deal  in  exchange,  without 
restriction  as  to  place,  may,  through  an  agent,  discount  bills 
of  another  city  in  the  same  State,  and  may  maintain  an  action 
upon  them  against  the  acceptors.'  A  power  given  to  a  bank 
to  receive  moneys  on  deposit  and  pay  the  same  out  to  order, 
free  of  expense,  and  to  deal  in  bills  of  exchange,  carries  with 
it  the  power  to  receive  a  bill  of  exchange  drawn  on  other 
places  /or  collection;  and  if  such  a  bank  receives  such  a  bill  for 
collection  and  omits  to  present  it  for  payment  at  the  proper 
time  and  place,  whereby  loss  happens  to  the  drawee,  it  will  be 
obliged  to  make  good  such  loss.* 

§  5751.  Distinction  hetween  the  Power  to  Purchase  and 
the  Power    to  Discount  Commercial   Paper.  —  Several  deci- 

Bryan,  50  Iowa,  293.     Three  of  the  (U.  S.)  519,  588.    See  post,   chs.  193, 

five  judges,  concurring  in  the  conclu-  195. 

sion  of  the  court,  nevertheless  held  "  Bank  of  Augusta  v.  Earle,  supra; 

that  the  corporation  had  an  implied  Tombigbee    E.  Co.    v.   Kneeland,  4 

power  to  receive  an  endowment  by  How.  (U.  S.)  16. 

notes  or  otherwise ;  if  not,  "the  col-  '  City  Bank  v.  Beach,  1  Blatchf. 

lege  should  be  changed  into  a  lunatic  (U.  S.)  425,  per  Nelson,  J,  (Conkling, 

asylum  for  its  founders."    Ibid.  J.,  dissenting). 

'  Bank  of  Augusta  v,  Earle,  13  Pet.  *  Branch  Bank  v.  Knox,  1  Ala.  148. 

4447 


4  Thomp.  Corp.  §  5751.J     powers  and  ultra  vibes. 

sions  are  found  which  take  a  distinction  between  the  power^ 
gener9,lly  conferred  upon   banking  corporations,  to  discount 
commercial  paper,  and  the  power  to  acquire  such  paper  by 
purchase,  —  with  the  conclusion  that  the  power  to  discount  does- 
not  carry  with  it  the  power  to  purchase.    Some  of  these  decisions- 
are  very  foggy  and  metaphysical;  but,  as  nearly  as  the  author 
can  understand  them,  the  distinction  is,  that  when  a  note  is- 
discounted,  it  is  purchased  with  a  drawback  in  the  way  of  in- 
terest, the  seller  indorsing  it;  whereas,  when  it  is  purchased 
merely,  it  is  bought  for  a  round  sum  from  one  who  does  not 
indorse  it.^     Discounting  the  paper  of  his  customers  at  a  law- 
ful rate  of  interest  is  the  ordinarj'  and  customary  business  or 
a  banker;  but  purchasing  notes  at  whatever  the  necessities  of 
the  holder  may  induce  him  to  take  for  them,  he  not  indorsing 
them,  is  the  business  of  the  broker  and  note-shaver.    Thus,  ir 
A.  makes  his  note  payable  to  B.,  and  B.,  for  A.'s  accommoda- 
tion, indorses  it  in  blank,  and  gives  it  back  to  A.,  and  A.  there- 
upon sells  it  to  C,  and  C,  without  indorsing  it,  takes  it  to  a- 
bank,  and  the  bank  discounts  it  without  recourse  upon  C, 
reserving  a  usurious  rate  of  interest,  this  is  deemed  purchas- 
ing it,  and  not  discounting  it.^    But  if  we  attend  closely  to  this- 
subject,  we  shall  see  that  this  falls  strictly  within  the  definition 
of  discounting  which   was   given   by  Mr.  Justice  Story,  and 
which  is  most  frequently  quoted  by  the  courts  laying  down. 
this  rule:  "Nothing  can  be  clearer,"  says  that  eminent  judge, 
"than  that,  by  the  language  of  the  commercial  world  and  the 
settled  practice  of  banks,  a  discount  by  a  bank  means,  ex  vi' 
termini,  a  deduction  or  drawback  made  upon  its  advances  or 
loans  of  money  upon  negotiable  paper,  or  other  evidences  of 
debt,  payable  at  a  future  day,  which  are  transferred  to  the 
bank."'     The  transaction  which  we  have  just  detailed  in  the 
Minnesota  case  was  a  "deduction  or  drawback"  upon  an  ad- 
vance or  loan  of  money  made  by  the  bank  upon  negotiable 
paper,  payable  at  a  future  day,  which  was  transferred  to  the- 

*  Farmers'  &c.  Bank  v.  Baldwin,  23  •  Fleckner  v.  Bank  of  United  States,- 

Minn.  198,  206;  s.  c.  23  Am.  Eep.  683.  8  Wheat.  (U.  S.)  338,  350. 
»  Ibid. 
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bank.  Now,  if  this  paper  had  been  taken  to  the  bank  by 
Baldwin,  the  payee  and  accommodation  indorser,  and  if  the 
bank  had  purchased  it  from  him  and  had  reserved  a  discount 
at  the  rate  of  twelve  per  cent  per  annum,  there  is  no  doubt 
that  it  would  have  been  treated  as  a  discount,  and  not  as  a 
purchase.  But  we  shall  see,  by  another  case  in  the  same  court, 
that  the  fact  that  the  person  who  owns  the  note  and  who  sells 
it  to  the  bank  does  not  indorse  it,  does  not  furnish  the  con- 
clusive test  by  which  to  determine  whether  the  transaction  is 
a  purchase  or  a  discount.  Here  the  note  sued  on  was  indorsed 
by  the  holder  to  the  plaintiff  bank.  Nevertheless,  the  court 
below,  trying  the  issues  of  fact  without  a  jury,  found  that  the 
transaction  "was  a  purchase,  and  not  a  discount  or  lending  of 
money  on  the  credit  of  it."  This  is  certainly  a  novel  trans- 
action, as  described.  If  the  bank  did  not  lend  the  money 
upon  the  credit  of  the  note  as  thus  indorsed,  upon  what  credit 
did  it  lend  it?  From  this  finding  of  fact,  the  court  below  de- 
clared, as  a  conclusion  of  law,  "that  the  plaintiff,  a  national 
bank  corporation,  had  no  authority  to  purchase  or  traffic  in 
promissory  notes  as  choses  in  action,  and  did  not  acquire,  by 
the  supposed  purchase,  any  title  to  the  note  in  question,  and 
cannot  recover  upon  it  in  this  action."  This  decision  was 
affirmed  by  the  Supreme  Gourt.^  The  facts  of  the  case  are  not 
reported  with  sufficient  fullness  to  inform  us  what  the  real 
nature  of  the  transaction  was;  but  the  Supreme  Court  stated 
that  it  was  "an  ordinary  case  of  note-shaving,  pure  and  sim- 
ple, for  the  purpose  of  gain  alone,  outside  the  circle  of  legiti- 
mate banking  business,  and  foreign  to  any  purpose  for  which 
such  institutions  are  established.  No  loan  was  made  or  in- 
tended, nor  was  there  any  discount,  in  the  ordinary  and  legal 
acceptation  of  the  term,  as  applied  to  the  business  of  bank- 
ing." It  will  certainly  strike  bankers  as  a  novel  idea  that 
banks  either  discount  or  purchase  commercial  paper,  or  carry 
on  any  other  feature  of  their  business,  for  any  other  purpose 
than  for  "  gain  alone."  If  banks  are  charitable  institutions, 
founded  simply  for  the  purpose  of  aiding  commerce  and  facili- 

1  First  Nat.  Bank  v.  Pierson,  24  Minn.  140;  s.  c.  31  Am.  Eep.  341, 
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tating  public  exchanges,  then  it  would  seem  that  the  public, 
and  not  the  stockholders,  ought  to  furnish  the  capital  and  pay 
the  labor  engaged  therein. 

§  5752.  "Stock  Notes."  —  Promissory  notes  given  to  a  cor- 
poration by  subscribers  to  its  shares  have  often  passed  undar 
the  designation  of  "stock  notes."  It  may  be  stated,  with  con- 
fidence, that  every  corporation  which  has  power  to  raise  a 
capital  stock  by  means  of  subscriptions,  has  the  power  to  receive 
the  promissory  notes  of  its  subscribers  in  settlement  of  their 
subscriptions,  payable  at  a  definite  date  in  the  future,  instead 
of  calling  in  the  subscriptions  by  assessments  made  hj  the  di- 
rectors.^ But  even  where  the  governing  statute  requires  the 
subscriptions  to  be  paid  in  cash,  if  the  corporation  allows  a 
subscriber  to  settle  by  giving  his  promissory  note,  the  latter 
cannot  defend  against  an  action  by  the  corporation  on  the 
note,  on  the  ground  of  the  illegality  of  the  transaction;  be- 
cause he  will  not  be  allowed  to  thus  set  up  his  own  turpitude 
to  avoid  an  honest  liability."  If  such  notes  are  negotiable  in 
form,  they  are  negotiable  in  fact,  and  a  bona  fide  transferee  of 
them,  for  value  before  maturity,  will  take  them  free  from  equi- 
ties.^ On  more  doubtful  grounds,  it  has  been  held  that  where 
such  notes  have  come  into  the  hands  of  a  director  of  the  corpo- 
ration,and  he  exchanges  them  with  the  stockholder  whosenotes 
they  are,  for  shares  of  the  capital  stock  of  the  corporation, 
the  stockholder  is  not,  by  the  mere  nature  of  the  transaction, 
aff'ected  with  notice  of  its  real  character;  so  that,  if  in  fact  it 
involves  a  breach  of  trust  on  the  part  of  the  directors  of  the 
corporation  and  a  conspiracy  to  cheat  and  defraud,  he  will 
nevertheless  not  be  liable  to  make  good  his  indebtedness  to 
the  corporation  which  was  represented  by  his  notes.  He  is 
not  bound,  under  such  circumstances,  to  institute  inquiries 
as  to  how  the  notes  were  obtained  by  the  director.*     A  cor- 

^  Ante,  §  1657,  et  seg.  *  Ibid.    This  case  discloses  a  most 

'  Pine  Eiver  Bank  v.  Hodsdon,  46  ingenious  and  complicated  scheme  of 

N.  H.  114.  fraud,  which  those  desiring  to  learn 

'  Alexanderi;.  EoUins,  14Mo.  App.  how  to  commit  fraud  would  do  well 

109;  s.  c.  affirmed,  84  Mo.  657.  (or  rather  ill)  to  study.  While  the 
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poration  has  no  power,  unless  expressly  granted  in  its  char- 
ter, to  issue  its  promissory  notes  to  the  subscribers  to  its 
shares  as  an  evidence  of  their  respective  holdings  of  shares 
in  the  corporation;*  but  if  it  does  so  foolish  and  improper  a 
thing,  but  with  the  understanding  that  the  notes  are  not  to 
he  paid,  but  are  to  be  held  by  the  stockholders  as  a  mere  evi- 
-dence  of  their  respective  interests  in  the  corporation  until 
iihey  receive  their  share  certificates,  and  a  stockholder  receiv- 
ing such  a  note,  negotiates  it  to  an  innocent  purchaser  for 
Talue,  it  may  well  be  concluded,  on  principles  already  consid- 
«ered,^  that  the  corporation  will  be  liable  thereon.  But  where 
.-such  a  note  was  payable  on  demand,  and  was  negotiated  to  an 
innocent  purchaser  by  the  subscriber,  thirteen  months  after 
dts  date,  it  was  held  that  the  lapse  of  time  was  such  as  to  take 
the  purchaser  out  of  the  category  of  innocent  purchasers  for 
value,  and  that  the  corporation  could  enjoin  an  action  for  the 
•collection  of  the  note,  brought  by  him;  for,  although,  according 
ito  the  English  law,  a  note  payable  on  demand  is  not  deemed 
i,o  be  overdue,  for  the  purpose  of  losing  its  negotiable  quaii- 
tieis,  until  the  statute  of  limitations  has  run  against  it,  yet  such 
is  not  the  law  of  this  country;  but  a  note  is  here  held  to  be 
-overdue  when  it  has  run  a  reasonable  time  from  its  issue  or 
-date;  so  that,  if  it  be  negotiated  after  that  time,  the  maker  is 
let  in  to  proof  of  any  equities,  in  defense  of  an  action  of  the 
indorsee  upon  it,  of  which  he  might  have  availed  himself 
.against  the  original  payee.' 

stockholder     who     was     proceeded  Field  v.  Nickerson,  13  Mass.  131, 137, 

against  no  doubt  acted  in  good  faith,  138;  Stockbridge  v.  Damon,  5  Pick, 

ithe  conclusion  of  the  court  may  be  (Mass.)   223;    Thompson   .,.   Hale,  6 

"iairly  doubted.  Pick.  (Mass.)  259 ;  Sylvester  v.  Orapo, 

1  But  corporations  may,  when  so  15  Pick.  (Mass.)  92;  Stevens  «.  Bruce, 

•empowered  in  their  charters,  issue  21  Pick.  (Mass.)  193;  Ranger  d.  Oary, 

interest-bearing    share    certificates:  1  Met.  (Mass.)  369;  American  Bank 

Ante,  i  2239.  v.  Jenness,  2  Met.  (Mass.)  288 ;  Den- 

»  Ante,  5  5737.  nett  v.  Wyman,  13  Vt.  485;  Camp  v. 


'  Atlantic  De  Laine  Co.  v.  Tredick 
.5  E.  I.  171 ;  citing  Ayer  v.  Hutchins 
4  Mass.  370;  s.  c.  3  Am.  Dec.  232 
"Thurston  v.  M'Kown,  6  Mass.  428 
Hemmenway  v.   Stone,  7  Mass.  58 


Scott,  14  Vt.  387;  Nevins  v.  Town- 
send,  6  Conn.  5 ;  Wethey  v.  Andrews, 
3  Hill  (N.  Y.),  582;  Carll  v.  Brown,  2 
Mich.  401. 
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§  5763.  Defenses  to  Notes  Given  to  Corporations.  —  There 
is  a  disgraceful  decision  to  the  effect  that,  in  an  action  by  a 
bank  against  the  maker  of  a  negotiable  note,  evidence  is  ad- 
missible to  prove  that  the  note  was  given  by  him  under  an 
express  understanding  with  the  officers  of  the  bank  that  it 
should  be  used  only  for  exhibition  to  the  bank  commissioners- 
to  increase  the  apparent  assets  of  the  bank,  and  that  it  was  to- 
be  used  for  no  other  purpose.^  It  has  also  been  held  that  if  a 
note  is  executed  for  the  purpose  of  raising  money,  and  is  made- 
payable  at  a  banking  corporation  by  name,  but  is  discounted 
by  the  cashier  of  the  bank  on  his  private  account,  and  is  after- 
wards transferred  by  him  before  maturity,  with  his  indorse- 
ment as  cashier  thereon,  this  constitutes  such  a  recognition  of 
the  note  by  the  bank  as  will  render  it  binding  upon  all  parties 
to  it,  whether  principles  or  sureties,  and  does  not  constitute 
such  a  diversion  as  will  exonerate  a  surety  upon  it.^  If  a  not& 
given  to  a  corporation  is  transferred  by  its  officers  contrary  to 
law,  the  maker  can  avail  himself  of  the  illegality  of  the  trans- 
fer as  a  defense  to  the  note,  if  he  is  also  a  creditor  of  the  com- 
pany, so  as  to  enable  him  to  set  off  against  the  note  the  equities 
which  he  has  against  the  company.' 

§  5754.  Power  to  Assign  or  Transfer  Negotiable  Paper. — 

The  jus  disponendi  being  an  ordinary  incident  of  the  bene- 
ficial ownership  of  property,  it  must  follow  that  whenever  a. 

^  Lime  Eook  Bank  v.  Hewett,  50  smaller  denomination  than  the  law 

Me.  267.  allowed,  has  been  held  not  to  avoid 

'  Keith  V.  Goodwin,  31  Vt.  268;  the  bill  discounted.    Branch  Bank  v, 

t.  c.  73  Am.  Dec.  345.  Crocheron,  6  Ala.  250.    State  of  facts- 

'  Litchfield  v.  Dyer,  46  Me.  31.  on  which  a  jury  was  justified  in  find- 
That  the  liability  of  a  party  to  a  prom-  ing  that  a  bank  paid  a  bill  of  exchange, 
issory  note,  made  to  a  corporation,  accepted  by  its  customer  payable  at. 
is  not  affected  by  any  alterations  in  the  bank,  which  it  had  discounted, 
the  charter  of  such  corporation,  made  as  indorser,  a,nd  not  as  the  agent  of 
after  such  party  has  ceased  to  be  a  the  acceptor,  with  reference  to  the 
stockholder,  see  Mitchell  v.  Eome  question  of  the  right  of  se<-o^;  Pollard 
E.  Co.,  17  Ga.  574.  A  discount  of  a  v.  Ogden,  2  El.  &  Bl.  459 ;  s.  c.  22  Eng. 
bill  of  exchange  in  notes  of  a  rail-  L.  &  Eq.  152;  22  L.  J.  (n.  s.)  439;  1& 
road  company  which  were  depre-  Jur.  39. 
ciated,  and  some  of  which  were  of 
4452 


NEGOTIABLE  PAPER.     [4  Tliomp.  Corp.  §  5754. 

'corporation  lias  the  power  to  receive  negotiable  paper,  it  will 
■  have  the  power  to  assign  it  to  a  third  person  or  corporation, 
in  the  ordinary  course  of  its  business,  or  in  the  due  exercise 
of  its  powers.  Indeed,  it  is  impossible  to  conceive  any  sup- 
port on  which  a  doubt  as  to  this  conclusion  could  hang.  If 
SL  corporation  could  not  do  this,  it  might  not  have  power  to 
■collect  a  note  or  a  bill  in  the  general  and  convenient  way. 
Besides,  if  a  corporation  has  power  to  pay  its  debts  in  money, 
it  obviously  may  pay  them  in  any  choses  in  action  of  which 
it  may  be  lawfully  possessed.  It  is  accordingly  well  settled 
that  where  a  corporation  has  power  to  take  negotiable  paper 
in  the  course  of  its  business,  it  has  a  corresponding  power  to 
negotiate  and  transfer  it  by  indorsement  in  the  customary 
way.'  Thus,  power  granted  by  the  charter  of  an  insurance 
company  "to  hold  and  convey  any  estate,  real  or  personal,  to 
make  insurances  and  fix  the  premiums  and  terms  of  payment, 
and  to  make  loans,"  necessarily  implies  the  power  to  take 
promissory  notes,  and  to  negotiate  them  in  the  ordinary 
■course  of  business.^  Such  a  company  has  the  same  power  to 
■dispose  of  its  negotiable  assets,  except  where  restrained  by 
statute,  that  an  individual  has  to  deal  with  his  own  property. 
The  fact,  therefore,  that  an  insurance  company  has  disposed 
of  its  negotiable  assets  to  one  of  its  directors,  does  not  create 
any  presumption  of  fraud  in  the  transaction,  such  as  affects  a 


I  Goodrich  ti.EeynoMs,  31 111.490;  Clark  v.  Titcomb,  42  Barb.  (N.  Y.) 

s.  c.  83  Am.  Dec.  240 ;  Came  v.  Brig-  122 ;   Morris  v.  Cheney,  51  111.  451 ; 

ham,  39  Me.  35;  Partridge  «.  Badger,'  Goodrich    v.    Wilder,    31    111.    490; 

25   Barb.  (N.  Y.)    146;    Mclntire  v.  Ogden  «.  Raymond,  1  Keyes  (N.  Y.), 

Preston,  10  111.  48;  «.  c.  48  Am.  Dec.  42;  s.  c.  3  Abb.  App.  Dec.  (N.  Y.) 

321;    Frye    v.   Tucker,   24   111.    180;  396;  affirming  s.  c.  5  Bosw.   (N.  Y.) 

■Lucaa   v.    Pitney,  27   N.  J.  L.   221;  16;     Ogden     v.    Andre,     4     Bosw. 

Buckley  v.  Briggs,  30  Mo.  452 ;  Hardy  (N.  Y.)  583 ;  s.  c.  affirmed,  see  3  Abb. 

^.  Merri-weather,  14  Ind.  203 ;  Savage  App.    Dec.   (N.    Y.)  397;    1    Keyes 

■V.  Walshe,  26  Ala.  619;  Blake  v.  Hoi-  (N.  Y.),  42;  Merchants'  Bank  v.  Mc- 

,ley,  14  Ind.  383;  Planters'  Bank  v.  Coll,  6  Bosw.  (N.  Y.)  473;  Holbrook 

Sharp,  6  How.  (U.  S.)  301;  Marvine  v.  Basset,  5  Bosw.  (N.  Y.)  147;  Scott 

iv.  Hymers,  12  N.  Y.  223;    Bank  of  v.  Johnson,  5  Bosw.  (N.  Y.)  213. 

Genesee  v.  Patchin  Bank,  19  N.  Y.  «  Mclntire  v.  Preston,  10  111.  48; 

312;    s.  c.  13   N.  Y.  309;    Farmers'  s.  c.  48  Am.  Dec.  321. 
Bank   v.    Maxwell,    32   N.    Y.   579; 
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third  party  with  notice.*  It  has  the  power  to  transfer  anJ 
dispose  of  promissory  notes  given  to  it  by  a  stockholder,  in 
payment  of  his  stock;  psid  no  presumption  of  fraud  or  con- 
spiracy arises  from  the  fact  that  such  notes  are  transferred  to- 
a  director  of  the  corporation  and  held  by  him.*  So,  a  cor- 
poration may  lawfully  receive  negotiable  promissory  notes- 
given  to  it  to  secure  the  purchase-money  upon  a  sale  of  its  lands^ 
and  sell  and  assign  those  notes,  although  prohibited  by  its- 
charter  from  dealing  in  commercial  paper.^ 

§  5755.  Further  of  This  Subject.  —  Where  a  corporation, 
possesses  this  power  generally,  a  note  given  to  it  will  be  valid 
in  the  hands  of  an  innocent  transferee  for  value,  although  the- 
corporation  may  not  have  had  power  to  take  the  note  in  the- 
particular  instance.*  This  rule  is  not  changed  by  a  statut&^ 
touching  negotiable  paper,  which,  while  it  authorizes  notes  to- 
be  made  by  any  person  or  persons,  body  politic,  or  corporate,, 
only  authorizes  the  assignment  of  such  as  are  payable  to- 
some  person,  or  persons;  for  the  word  "person"  will,  in  such 
a  statute,  be  construed  to  embrace  "  corporations."  °  A  pro- 
vision in  the  charter  of  a  mutual  insurance  company  that  said, 
company  "  may  receive  notes  for  premiums  in  advance,  from- 
persons  who  receive  its  policies,  and  may  negotiate  the  same- 
for  the  purpose  of  paying  its  claims,  or  otherwise  in  the- 
course  of  business,"  authorizes  such  a  company  to  transfer- 
its  notes,  thus  received,  as  collateral  security  for  the  payment 
of  its  debts."  A  railroad  company  whose  charter  authorizes- 
its  directors,  among   other  things,  "to   make  such   convey- 

^  Alexander  v.  KoUins,  14  Mo.  App.  109 ;  s.  c.  affirmed,  84  Mo.  657. 
»  Ibid.  '  Mclntire  v.  Preston,  10  111.  48  r 

»  Buckley  v.  Briggs,  30  Mo.  452.  Dr.  s.  c.  48  Am.  Dec.  321. 

Brice,  in  his  treatise  on  TJltra  Vires,  '  Brookman  v.   Metcalf,  32  N.  Y.. 

2d  Am.  edition  by  Green,  page  256,  591 ;  affirming  g.  c.  5  Boaw.  (N,  Y.>- 

says :  "Coextensive  with  the  capacity  429 ;  Scott  v.  Johnson,  5  Bosw.  (S.  Y.> 

to  create,  is  the  capacity  to  indorse  213 ;    Holbrook    v.  Basset,    6  Bosw. 

negotiable  paper."  (N.  Y.)  147.     See  also  Nelson  t».  Wel- 

*  Mclntire  v.  Preston,  10  111.  48;  lington,  5  Bosw.  (N.  Y.)  178;  Oen- 

g.  c.  48  Am.  Dec.  321;  ante,  §  5736,  tral  Bank  v.  Lang,  1  Bosw.  (N,  Y,> 

et  seq.  202. 
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ances,  contracts,  and  agreements,  with  any  person  or  persons, 
partnership  or  corporation,  whatever,  as  the  execution  and 
management  of  the  work  and  business,  and  the  conveyance 
and  interest  of  said  company,  may  require,"  has  the  power  to 
sell  a  note  and  mortgage  which  has  been  executed  to  it,  or  to 
pledge  it  as  a  security  for  its  own  bonds.^  So  a  bank  has  the 
same  right  which  any  other  holder  would  have,  to  transfer  to 
any  person,  by  indorsement  or  by  delivery  under  a  blank  in- 
dorsement, a  note  of  which  it  is  the  owner,  although  the  same 
is  past  due?  "  Though  this  position  is  so  plain  that  one  would 
scarcely  expect  to  find  an  authority  in  support  of  it,  it  never- 
theless happens  that  it  has  been  decided  by  the  Supreme 
Court  of  the  United  States."  ^  So,  if  a  corporation  be  author- 
ized to  borrow  money  for  a  purpose  connected  with  its  busi- 
ness, it  may  do  so  by  the  mode  of  borrowing  a  bill  or  note,  and 
indorsing  and  transferring  it.*  So,  a  negotiable  promissory 
note  payable  absolutely  upon  its  face,  and  given  to  a  mutual 
insurance  company,  may  be  negotiated  by  such  company,  in 
the  usual  and  ordinary  course  of  business.^  So,  an  authority 
given  by  law  to  a  banlc  upon  the  surrender  of  its  charter  "  to 
sell  and  convey"  its  property,  empowers  it  to  transfer  nego- 
tiable paper  by  indorsement.® 


>  Uncaa  Nat.  Bank  v.  Eith,  23  Wis.'  and  not  subject  to  any  equities  sub- 

339.       '  ,  sisting  between  the  makers  and  the 

»  Marvine  v.  Hymers,  12  N.  Y.  223.  insurance  company.    Great  Western 

*  Namely,  in  Planters'  Bank  v.  Ins.  Co.  v.  Thayer,  4  Lans.  (N.  Y.) 
Sharp,  6  How.  (U.  S.)  301,  302.  459 ;  s.  c.  60  Barb.  (N.  Y.)  633.    And 

*  Furniss  ■;;.  Gilchrist,  1  Sandf.  where  notes  are  delivered  to  special 
(N.  Y.)  53;  Holbrook  v.  Basset,  5  trustees  of  an  insurance  company, 
Bosw.  (N.  Y.)  147;  Lucas  v.  Pitney,  under  an  agreement  by  which  they 
27  N.  J.  L.  221.  are  to  be  used  for  the  benefit  of  the 

*  Farmers'  Bank  v.  Maxwell,  32  company,  a  transfer  of  the  notes,  made 
N.  Y.  579;  Farmers'  Bank  v.  Ellis,  by  the  trustees  to  third  persons  in  ex- 
32*  N.Y.  583;  Farmers'  Bank  v.  Wat-  change  for  their  notes,  which  are  dis- 
8on,  32  N.  Y.  583.  A  promissory  note,  counted  and  the  proceeds  used  by  the 
given  to  an  insurance  company  for  ad-  company,  is  within  the  power  of  the 
vance  premiums  under  a  special  pro-  corporation,  and  conveys  a  good  title 
-vision  in  its  charter,  has  been  held  to  the  notes.  Holbrook  v.  Basset,  5 
to  be  a  valid  security  in  the  hands  of  Bosw.  (N.  Y.)  147. 

a  third  party  purchasing  it  for  value,  '  Cooper  v.  Curtis,  30  Me.  488. 
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§  6756.  Authority  of  Officers  to  Indorse  and  Transfer.  — 

The  authority  of  oflScers  or  agents  of  a  corporation  to  indorse 
and  transfer  its  negotiable  securities  rests  upon  a  different 
principle  from  the  power  of  the  corporation  so  to  do.  The 
corporation  may  have  the  power,  and  yet  it  may  not  have  em- 
powered the  particular  officer  or  agent  to  exercise  the  power 
in  its  behalf.  Where  there  was  no  express  grant  of  power  to 
the  agent  and  attorney  of  a  corporation  to  make  and  indorse 
its  promissory  notes,  it  was  held  that  such  a  power  would  not 
be  implied  from  a  power  authorizing  him  "  to  do  all  other  acts 
and  things,  for  and  in  behalf  of  the  said  company,  that  he  may 
deem  proper  to  further  and  protect  its  interests."^  But  this 
conclusion  is  doubtful;  and  in  any  case  it  would  depend 
largely  upon  the  grade  and  character  of  the  agent.  It  would 
not  be  difficult  to  imply  such  a  power,  under  'such  a  grant,  in 
a  managing  agent;  ^  and  a  bank  cashier  possesses  it  by  mere 
implication  of  law.'  The  power  to  indorse  need  not  be  proved 
by  an  instrument  conferring  it  in  express  terms;  but,  as  in 
other  cases  of  agency,  it  may  be  proved  by  circumstantial  evi- 
dence.* It  has  been  held  that,  in  an  action  upon  a  note  in- 
dorsed by  an  insurance  company  by  its  president,  a  uniform 
practice  on  the  part  of  such  company,  for  a  period  of  several 
months  prior  to  the  transfer  of  the  note  in  suit,  of  raising 
money  upon  its  notes,  upon  the  indorsement  of  its  president, 
for  the  purpose  of  passing  title,  may  be  given  in  evidence  to 
the  jury,  and  will  warrant  the  jury  in  finding  that  the  in- 
dorsement of  the  note  in  suit  was  upon  sufficient  authority  to 
make  it  binding  in  favor  of  the  plaintiffs.*  It  has  also  been 
held  that  the  agent  of  a  corporation,  lawfully  authorized  to 
raise  money  and  create  a  liability  on  its  behalf  therefor,  may, 
in  indorsing  its  promissory  note,  waive  demand  and  notice,  and 
this  too  after  the  note  has  been  negotiated;  and  that  he  may 
waive  demand  and  notice  to  procure  delay  of  payment  of  the 

*  Lawrence  v.  Gebhard,  41  Barb.  *  Ante,  §  4881,  et  seq. 

(N.  Y.)  575.  "  Marine   Bank    v.    Clements,   31 

»  Ante,  5  4851.  N.  Y..33;  ante,  §§  4884,  4885,  4886. 

»  Ante,  k  4789. 
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note,  and  in  that  way  bind  the  corporation,  although,  in  pro- 
curing the  delay,  he  may  also  be  acting  as  agent  of  the  maker. 
*'This,"  said  the  court,  "-would  come  within  the  scope  of  his 
authority  to  create  an  absolute  liability, —  it  being  but  one  of 
the  forms  of  doing  it.  When  notes  become  payable,  and  new 
loans  or  an  extension  of  the  time  for  paying  those  existing 
become  necessary,  he  must  have  the  power  to  meet  the  exi- 
gency, or  the  credit  of  the  company  must  be  destroyed  and 
his  financial  operations  cease.  To  procure  delay  of  payment 
in  case  of  necessity,  of  which  he  must  be  the  judge,  would 
seem  to  be  clearly  within  the  scope  of  this  authority."^ 

§  5757.  Assig-nments  and  Indorsements,  how  Made  so  as  to 
Bind  Corporation.  —  The  answer  to  this  question  will  depend 
partly  on  the  general  customs  of  business,  and  partly  on  the 
custom  of  the  particular  corporation.  As  already  seen,  the 
commercial  paper  held  by  banking  corporations  is  regularly 
assigned  by  the  cashier  in  his  own  name,  with  the  addition 
of  his  office,  as  "Cash.""  In  the  case  of  other  corporations,  a 
similar  mode  of  indorsing  has  been  held  good  where  the  evi- 
dence showed  that  such  was  the  customary  method  by  which 
the  corporation  transferred  its  paper,  —  as,  for  instance,  "A, 
B.,  President." '  But  on  principles  already  seen,  except  in  the 
case  of  indorsements  by  bank  cashiers,  the  formal  and  conse- 
quently the  safe  way,  is  to  sign  with  the  name  of  the  corpora- 
tion by  the  officer  executing  the  power,*  or  to  sign  with  the 
name  of  the  officer  executing  the  power,  for  the  corporation.' 
The  following  indorsements  are  consequently  prima /acie  good 
and  binding  on  the  corporation: — "Pay  to  the  order  of  A.  J.  A. 
Marine  Bank,  by  J.  S.  H.,  Pres't." '  "Sterling  and  Rock 
Island  Railroad,  per  M.  S.  Henry,  President."  ^ 

1  Whitney  t;.  South  Paris  Man.  Co.,  Merchants'  Bank  v.  McOoll,  6  Bosw. 

89  Me.  316.  (N.  Y.)  473. 

"  Ante,  §§  4802,  5158.  '  Ante,  ^  5129,  et  seq.;  and  §§  5134, 

'     »  Elwell  V.  Dodge,  33  Barb.  (N.  Y.)  6135,  5136. 

336 ;  Scott  v.  Johnson,  5  Bosw.  (N.  Y. )  '  Ante,  §  5146. 

213.    See  also  Clark  *.  Titcomb,  42  «  Aiken  d.  Marine  Bank,  16  Wis.  679. 

Barb.  (N.  Y.)  122.    So  of  an  indorse-  '  Goodrich  v.  Eeynolds,  31  111.  490; 

ment,  "Indorsed,  A.  B.  President."  s.  c.  83  Am.  Dec.  240. 
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§  5758.  Consequences  of  Such  Assignments.  —  The  conse- 
quences of  an  assignment  by  a  corporation  of  its  negotiable 
securities  are  substantially  the  same  as  the  consequences  of 
such  an  assignment  when  made  by  a  natural  person.  If  the- 
indorsement  is  in  due  form,  or  if  there  is  a  delivery  by  the- 
proper  officer  or  agent  of  the  corporation  in  case  of  an  instru- 
ment so  drawn  as  to  be  transferable  by  delivery, — it  passes- 
the  legal  title  to  the  transferee,  and  enables  him  to  maintain 
an  action  thereon  in  his  own  name}  Under  principles  already 
considered,^  he  takes  it  discharged  of  equities,  provided  he 
acquired  it  for  value  before  maturity  and  without  notice  of 
any  equities  between  the  original  parties  to  it  contrary  to 
what  was  expressed  on  its  face,  —  assuming,  of  course,  that 
there  was  a  general  power  on  the  part  of  the  corporation  to- 
issue  such  securities.  Accordingly,  where  an  insurance  com-^ 
pany  has  power  to  receive  negotiable  promissory  notes  for  its- 
policies,  and  has  negotiated  them  in  the  usual  course  of  its 
business,  the  title  to  them  becomes  vested  absolutely  in  the 
indorsee,  so  that  any  subsequent  arrangement  which  the  com- 
pany may  make  with  the  makers  in  respect  of  their  payment,, 
will  not  affect  his  rights  in  any  way,  in  the  absence  of  knowl- 
edge and  assent  on  his  part.^  Under  another  principle,  already 
considered,*  in  a  suit  by  him  upon  such  a  note,  it  will  be  'pre- 
sumed that  it  was  taken  and  transferred  in  the  ordinary  course 
of  the  business  of  the  corporation,  until  the  contrary  is  made 
to  appear;  and  in  conformity  with  the  former  principle,*  this; 
presumption  is  conclusive  if  the  assignee  stands  in  the  position, 
of  a  hona  fide  purchaser  for  value  before  maturity;  so  that  the- 
defendant  cannot  impeach  the  note  on  the  ground  that  it  was- 
not  taken  by  the  corporation  and  assigned  in  the  ordinary 
course  of  its  business,  until  he  has  first  shown  that  the  plain- 
tiff is  not  such  a  bona  fide  purchaser.' 


»  Savage  v.  Walslie,  26  Ala.  619.         N.  Y.  583 ;  Farmers'  Bank  v.  Watson^ 
»  Ante,  §4  5737,  5738,  5740.  32  N.  Y.  583. 

"  Farmers'   Bank  v.  Maxwell,  82  *  Ante,  ^  5741. 

N.  Y.  579 ;  Farmera'  Bank  v.  Ellis,  32  '  Ante,  §  5737. 

«  Mclntire  v.  Preston,  10  111.  48 ;  g.  c.  48  Am.  Dec.  321. 
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§  5759.  Liability  of  the  Corporation  as  Indorser.  —  Another 
consequence  of  the  power  of  a  corporation  to  transfer  its  nego- 
tiable securities  in  the  ordinary  course  of  its  business,  is  that 
when  it  transfers  them  by  indorsement  in  the  usual  way,  it- 
incurs  the  same  liability  as   an   indorser,  which,  under  the 
same  circumstances,  would  attach  to  a  natural  person;^  but 
on  a  principle  already  considered,^  it  does  not  incur  the  same 
liability  where  its  officers  have  assumed  to  make  the  indorse- 
ment in  its  name  for  the  mere  accommodation  of  a  third  per- 
son or  corporation.     But  it  will  not  follow  from  this  that 
every  indorsement  made  by  a  corporation,  for  the  mere  accom- 
modation of  another,  will  give  no  rights  to  a  bona  fide  pur- 
chaser of  the  paper  as  against  the  corporation.     The  contrary 
is  the  rule.     The  immunities  which  attach  to  negotiable  paper- 
in  the  hands  of  innocent  purchasers  for  value  extend  to  such 
paper   when   indorsed  by   corporations  within  their  general- 
powers,  as  much  as  when  indorsed  by  individuals.     Those  im- 
munities rest  on  the  principle,  now  thoroughly  settled,  both 
in  England  and  in  this  country,  that  negligence  in  failing  to 
make  inquiry  is  not  sufficient  to  subject  the  innocent  pur- 
chaser of  such  paper  to  any  equities  which  might  arise  upon 
it  as  between  the  original  parties  to  it,  but  that  nothing  les& 
than  fraud  can  defeat  his  title  to  it.'     The  legal  presumption^ 
in  respect  of  an  indorsement  of  such  paper  by  a  corporation,, 
is  that  the  indorsement  was  for  value  and  for  a  proper  pur- 
pose,—  that  is  to  say,  for  a  purpose  within  the  powers  of  the 
corporation;  and  one  who  takes  paper,  so  indorsed,  is  not 
bound  to  institute  inquiries  for  the  purpose  of  determining^ 
whether  the  indorsement  was  for  value  or  for  accommodation. 
Nor  does  the  fact  that  the  name  of  a  corporation,  which  has 
no  power  to  indorse  for  accommodation,  appears  as  indorser 
of  paper  upon  a  negotiable  instrument  of  which  it  is  not  the 

1  Whitney  v.  South  Paris  Man.  Co.,  (IT.  S.)  343.    See,  to  the  principle  gen- 

39  Me.  316 ;  Central  Bank  v.  Empire  erally,  Hamilton  v.  Marks,   63  Mo. 

Stone  Dressing  Co.,  26  Barb.  (N.  Y.)  167;  Lafayette  Sav.  Bank  v.  St.  Louis 
23. 


Stoneware    Co.,    2    Mo.    App.    299  r 
).  Heini 
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"  Goodman  v.  Simonds,  20  How.      Mo.  App.  336. 
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payee,  tend  to  show  that  such  an  indorsement  was  made  for 
the  accommodation  of  others;  nor  is  it  even  a  circumstance 
putting  an  intending  purchaser  of  paper  upon  inquiry;  but, 
in  a  suit  upon  the  note,  the  burden  of  showing  that  the  paper 
was  taken  with  notice  that  the  corporation  had  no  authority 
to  indorse  it,  lies  on  the  defendants.'  A  corporation  which 
has  indorsed,  through  its  agent,  a  promissory  note,  is  bound 
to  pay  the  amount  legally  due  thereon,  although  its  agent,  in 
negotiating  it,  may  have  agreed  to  pay  an  illegal  rate  of  inter- 
est to  procure  delay  in  its  payment.^  Although  a  note  may 
have  been  indorsed  by  a  corporation  for  a  purpose  apparently 
beyond  the  scope  of  its  business,  yet  if  the  indorsement  was 
really  made  in  the  course  of  its  business,  and  for  its  benefit, 
the  corporation  will  be  bound  thereby.' 

§  5760.  Liability  of  Indorsers  of  Ultra  Vires  Corporate 
Paper.  —  It  has  been  held  that,  where  a  corporation  emits 
negotiable  paper  without  having  power  to  do  so,  one  who  in- 
dorses the  same  is  not  liable  thereon  as  an  indorser  of  nego- 
tiable paper,  —  as  where  a  company,  created  for  the  purpose 
of  lending  money  on  pledges,  undertook  to  issue  promissory 
notes  and  receive  money  in  exchange  therefor.  "  These  notes," 
said  the  court,  "  in  their  original  concoction  and  transfer, 
being  in  open  violation  of  powers  and  prohibitions  contained 
in  the  act  of  assembly,  of  which  all  concerned  in  these  in- 
struments were  bound  to  take  notice,  we  are  of  opinion  that 
this  action  [against  the  indorsers]  cannot  be  maintained."  * 
But  while  an  indorser  of  negotiable  paper  made  by  a  corpora- 
tion may  be  allowed  to  set  up,  by  way  of  defense,  when  sued 
upon  his  contract  of  indorsement,  that  the  corporation  was 
prohibited  by  law  from  issuing  the  paper,  yet  he  cannot  set 


'  Lafayette  Sav.  Bank  v.  St.  Louis  '  Whitneyj).  South  Paris  Man.  Co., 

Stoneware  Co.,  2  Mo.  App.  299.    Upon  39  Me.  316. 

the  question  whether  a  note  was  in-  '  Central  Bank  v.  Empire  Stone 

dorsed  by  a  railroad  company  for  ac-  Dressing  Co.,  26  Barb.  (N.  Y.)  23. 
commodation,  or  tor  value, — seeOIcott  *  Southern  Loan  Co.  v.  Morris,  2 

■e.  Tioga  E.  Co.,  27  N.  Y.  546;  «.  c.  84  Pa.  St.  175;  t.  c.  44  Am.  Dec.  188. 
Am.  Dec.  298. 
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up  that  the  instrument  was  not  made  in  the  form  prescribed 
by  the  statute.  The  reason  is  that,  by  indorsing  the  instru- 
ment, be  becomes  a  warrantor  that  it  has  been  executed  in  proper 
form,  —  the  indorser  always  warranting  the  existence  and 
legality  of  the  contract  which  he  undertakes  to  assign.*  An 
indorser  will  not  be  allowed  to  exonerate  himself  from  liabil- 
ity on  his  indorsement  by  proving  that  he  was  led  to  indo.rse  by 
misrepresentations  made  by  the  president  and  cashier  of  a 
bank  in  which  the  note  was  to  be  discounted;  that  the  note  was 
a  mere  matter  of  form,  and  that  he  would  not  be  held  liable 
in  consequence  of  it;  —  because  (1)  such  evidence  contradicts  a 
written  agreement,  and  (2)  the  president  and  cashier  have  n* 
power  to  bind  the  bank  by  such  a  representation.  All  dis- 
counts, the  courts  reason,  are  made  under  the  authority  of  the- 
directors,  and  it  is  for  them  to  fix  any  conditions  which  may 
be  proper  in  lending  the  money  of  the  bank.^ 

§  6761.  Validity  of  Bills  of  Credit  Issued  by  State  Banks. 

The  constitution  of  the  United  States  provides  that  "no  State 
shall  ....  emit  bills  of  credit.'"  The  understanding  of 
the  meaning  of  this  prohibition  seems  to  be  that  it  was  in- 
tended to  restrain  the  States  from  issuing  directly,  and  with- 
out the  creation  of  any  intermediate  agency,  or  of  any  fund 
for  the  redemption  of  the  same,  bills  intending  to  circulate  as- 
money,  and  which  were  issued  upon  no  other  security  than  the- 
mere  credit  of  the  State.  The  definition  of  "bills  of  credit," 
given  in  the  first  case  on  the  subject  which  was  before  the-, 
Supreme  Court  of  the  United  States,  was  as  follows:  "A  paper- 
medium  intended  to  circulate  between  individuals,  and  be- 

1  Kilgore  V.  Bulkley,  14  Conn.  362.  v.  Chester,  1  T.  E.  654 ;  Price  v.  Neal, 
The  court  say,  at  page  385 :  "As  be-  3  Burr.  1354;  Smith  v.  Mercer,  6- 
tween  the  indorser  and  holder  of  Taunt.  76 ;  State  Bank  ti.  Fearing,  IB- 
negotiable  notes,  the  former  is  not  Pick.  (Mass.)  583;  s.  c.  28  Am.  Dec. 
allowed  to  avail  himself  of  the  in/ancy  265;  Free  v.  Hawkins,  Holt  N.  P. 
or  coverture  of  the  maker,  ncr  the  for-  550 ;  Chit.  Bills,  377 ;  Bayl.  219." 
aery  of  his  name,  nor  his  incapacity  to  *  Bank  of  United  States  v.  Dunn,. 
contract.  Haly  v.  Lane,  2  Atk.  181 ;  6  Pet.  (U.  S.)  51 ;  followed  in  Bank  v. 
Taylor  v.  Croker,  4  Esp.  187;  Oodwise  Jones,  8  Pet.  (U.  S.)  12. 
V.  Gleason,  3  Day  (Conn.),  12;  Smith  »  Const.  U.  S.,  art.  1,  §  10. 
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"tween  government  and  individuals,  for  the  ordinary  purposes 
•of  society." '  In  the  face  of  this  constitutional  provision, 
many  of  the  States,  at  a  considerable  period  after  the  adop- 
tion of  the  constitution,  and  after  the  dissolution  of  the  Bank 


1  Craig  V.  Missouri,  4  Pet.  (U.  S.) 
410,  432,  per  Marshall,  C.  J.    Two  of 
the  dissenting    judges  in    that  case 
.gave  what  was  subsequently  said  by 
-the  same  court  (in  Briscoe  v.  Bank  of 
Xentucky,  11  Pet.  (U.  S.)  257,  313)  to 
"be  a  more  definite,  though  perhaps  a 
less  accurate,  raeaning  of  the  term. 
By  one  of  them  it  was  said :  "A  bill 
■of  credit  may,  therefore,  be  considered 
.a  bill  authorized  and  resting  merely 
■on  the  credit  of  the  drawer,  as  contra- 
■distinguished  from  a  fund  constituted 
•or  pledged  for  the  payment  of  the 
bill."    In  the  opinion  of  the  other  it 
•was  said:  "To  constitute  a    bill  of 
■credit,   within  the   meaning  of    the 
•constitution,  it  must  be  issued  by  a 
-State,  and  its  circulation  as  money 
•enforced  by  statutory  provisions.    It 
must  contain  a  promise  of  payment 
by  the  State  generally,  when  no  fund 
-has  been  appropriated  to  enable  the 
Tiolder  to  convert  it  into  money.    It 
must  be  circulated  on  the  credit  of 
the  State ;  not  that  it  will  be  paid  on 
presentation,  but  that  the   State  at 
some  future  period,  or  a  time  fixed, 
•or  resting  in  its  own  discretion,  will 
provide  for  the  payment."     "These 
■definitions,"   said  the  court  in  the 
latter  case,  "  cover  a  large  class  of  the 
liills  of  credit  issued  and  circulated  as 
money;  but  there  are  classes  which 
"they  do  not  embrace;  and  it  is  be- 
lieved that  no  definition  short  of  a 
•description  of    each  class  would  be 
•entirely  free  from  obiection,  unless  it 
he  in  the  general  terms  used  by  the 
venerable  and  lamented  chief  justice. 
The  definition,  then,  which  does  in- 
■clude    all  classes  of  bills    of    credit 
emitted  by  the  colonies  or  States,  is 
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a  paper  issued  by  the  sovereign  power, 
containing  a  pledge  of  its  faith,  and 
designed  to  circulate  as  money."  Bris- 
coe V.  Bank  of  Kentucky,  11  Pet. 
(U.  S.)  257,  313.  In  the  same  case 
the  court  further  say :  "  To  constitute 
a  bill  of  credit,  within  the  constitution, 
it  must  be  issued  by  the  State  on  the 
faith  of  the  State,  and  be  designed  to 
circulate  as  money.  It  must  be  a 
paper  which  circulates  on  the  credit 
of  the  State  and  is  so  received  and 
used  in  the  ordinary  business  of  life. 
The  individual  or  committee  who 
issues  the  bill  must  have  the  power 
to  bind  the  State ;  they  must  act  as 
agents,  and  of  course  do  not  incur 
any  personal  responsibility,  nor  im- 
part as  individuals  any  credit  to  the 
paper.  These  are  the  leading  char- 
acteristics of  a  bill  of  credit  which 
a  State  cannot  emit."  Ibid.  318. 
In  the  early  cases  the  term  "  bill  of 
credit "  was  held  to  include  certain 
loan  certificates  issued  by  the  State  of 
Missouri,  receivable  at  the  State  treas- 
ury, or  at  any  of  the  loan  oflSces  of  the 
State,  in  discharge  of  taxes  and  of 
debts  due  the  State  and  in  discharge 
of  some  other  obligations,  a  fund 
being  constituted  to  redeem  the  same. 
Craig  V.  Missouri,  4  Pet.  (U.  S.)  410; 
Byrne  v.  Missouri,  8  Pet.  (U.  S.)  40. 
This  early  conception  of  the  meaning 
of  the  term  seems  to  have  been  over- 
ruled, or  at  least  essentially  restricted, 
by  a  class  of  decisions  cited  in  the 
succeeding  note,  which  hold  that  the 
bills  emitted  by  State  banks,  the  stock 
of  which  was  owned  by  the  States  cre- 
ating them,  were  not  bills  of  credit, 
within  the  meaning  of  the  constitu- 
tion. 
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of  tlie  United  States,  adopted  the  policy  of  incorporating 
State  hanks  of  issue,  all  of  whose  shares  were  held  by  the 
State  creating  them;  and  it  was  held  that,  although  these 
banks  were  entirely  owned  by  the  State  and  managed  by  offi- 
•cers  appointed  by  the  State,  yet,  as  the  State  acted  through  a 
-separate  agency,  though  of  its  own  creation,  and  provided  a 
separate  fund  for  the  redemption  of  the  issues  of  such  banks 
other  than  its  own  faith  and  credit,  —  the  issues  of  such 
banks  were  not  "bills  of  credit,"  within  the  constitutional 
prohibition  above  quoted.^  It  was  accordingly  held  no  defense 
to  an  action  on  a  promissory  note  executed  to  an  incorporated 
State  bank,  the  stock  of  which  was  owned  wholly  by  the 
State  which  had  created  it,  and  which,  through  its  legislature, 
had  unlimited  control  over  its  affairs,  that  the  note  was  exe- 
•cuted  and  delivered  to  the  bank  for  no  other  consideration 
than  certain  bills  of  the  bank,  which  were  "  bills  of  credit " 
within  the  meaning  of  the  constitution  of  the  United  States, 
^nd  which  were  hence  unlawfully  issued.^  These  decisions 
are  not  creditable  to  our  jurisprudence.  It  is  plain  that  the 
creation  of  banking  corporations,  whose  shares  should  be 
wholly  owned  by  the  State,  was  intended  as  a  mere  device  for 
the  evasion  of  the  constitutional  prohibition;  that  it  was  a 
mere  accomplishing,  by  indirection  and  evasion,  of  what  the 
States  could  not  directly  do:  a  pledge  of  the  credit  of  the 
State  under  a  scheme  by  which  a  corporation  was  created 
with  a  capital  stock  whose  shares  were  wholly  held  by  the 
State,  which  issued  its  bonds — another  form  of  "credit"  — 
in  settlement  of  the  same,  and  whose  ordinary  revenues  and 

*  Briscoe  v.  Bank  of  Kentucky,  7  Branch  Bank,  13  How.  (U.  S.)  12; 

J.  J.  Marsh.  (Ky.)  349;  s.  c.  afarmed,  Ourran  v.  Arkansas,  15  How.  (IT  S.) 

11  Pet.    (U.   S.)   257,  311;    Linn   v.  313;    overruling  Craig  w.  Missouri,  4 

State  Bank,  1  Scam.  (HI.)  87;  s.  c.  25  Pet.  (U.  S.)  410;  Bank  of  Kentucky 

Am.   Dec.  71;    McFarland    v.    State  v.  Clark,  4  Mo.  59;  s.  c.  28  Am.  Dec. 

:Bank,  4  Ark.  44;  «.  c.  37  Am.  Dec.  345.    See  dissenting  opinions  in  Vea,zie 

761;  Jones  v.  Bank  of  Tennessee,  8  v.  Penno,  8  Wall.rU.  S.)  552. 
B.  Mon.  (Ky.)  122;  s.  c.  46  Am.  Dec.  '  Briscoe  v.   Bank    of    Kentucky, 

540;    Nathan  v.  Louisiana,  8  How.  7J.  J.  Marsh.  (Ky.)  349;  s.c.  affirmed, 

(U.  S.)  73;  Woodruff  v.  Trapnall,  10  11  Pet.  (U.  S.)  257,  341. 


flow.    (U.    S.)    205;    Darrington    v. 
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credit  were,  of  course,  the  only  security  for  the  ultimate  re- 
demption of  the  bonds.  The  distinction  taken  by  the  court 
in  the  later  decisions  seems  to  be  entirely  unsubstantial.  In 
the  earlier  cases  it  was  held  that  the  State  could  not  directly 
issue  bills  having  the  qualities  of  money,  although  it  had 
created  a  fund  out  of  which  to  redeem  them;  while  in  the 
later  cases  it  seemed  that  the  State  could  accomplish  the  same 
result  by  creating  a  bank  for  the  purpose  of  issuing  such 
bills,  which  bank  rested  wholly  upon  the  credit  of  the  State. 
The  reason  given  in  the  later  cases  for  regarding  the  issues 
of  State  banks  not  within  the  constitutional  inhibition  was 
that  they  were  not  to  be  paid  directly  by  or  in  the  name  of 
the  State,  and  that  they  did  not  purport  to  be  based  upon  a 
pledge  of  the.  credit  or  faith  of  the  State.  The  reason  seems 
shadowy,  unsubstantial,  and  even  disingenuous.  The  fact  of  a 
change  of  doctrine  in  the  Supreme  Court  of  the  United  States 
on  this  most  important  question  is  very  suggestive.  A  major- 
ity of  the  court,  during  the  presidency  of  Marshall,  belonged  to 
the  Federalist  or  Whig  school  of  interpretation,  the  tendency 
of  which  was  to  enlarge  the  powers  of  the  Federal  government 
and  restrict  those  of  the  States.  But,  with  the  advent  of 
Taney  and  others  who  followed  him,  the  contrary  school  of 
interpretation  became  the  predominant  school  in  the  court, 
and  a  doctrine  upon  the  subject  was  established  which  well- 
nigh  had  the  effect  of  wiping  out  the  constitutional  inhibi- 
tion as  with  a  sponge.  The  almost  universal  disaster  which 
befell  the  State  banks,  manipulated  as  they  were  by  politi- 
cians and  used  to  further  political  schemes,  their  funds  not 
loaned  for  the  furtherance  of  commerce,  but  distributed  to 
political  favorites  on  inadequate  security,  —  repeated  the  very 
evils  of  continental  times,  against  which  the  clause  of  the 
constitution  was  intended  to  guard,  and  justified  the  original 
interpretation  put  upon  that  clause  by  Marshall,  Story,  and 
a  majority  of  the  court,  when  the  question  was  first  before  it, 

§  5762.  Power  to  Issue    Certificates  of  Deposit.  —  For  a 

corporation  to  issue  certificates  of  deposit,  payable  at  a  future 
day  and  bearing  interest  semi-annually,  has  been  held  a  viola- 
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tion  of  a  clause  of  its  charter  prohibiting  it  from  issuing  its 
"  own  bills,  notes,  or  other  evidences  of  debt  for  loan,"  etc., 
and  also  a  violation  of  the  statute  law  of  New  York,  prohib- 
iting corporations  not  created  for  banking  purposes  from 
issuing  bills,  notes,  or  other  evidences  of  debt,  etc.,  upon  loan 
for  circulation  as  money.* 

§  5763.  Draft  by  One  OflEicer  of  a  Corporation  upon 
Another.  —  A  draft  drawn  by  one  ofBcer  of  a  corporation 
upon  another,  —  we  will  say  by  its  secretary  upon  its  treas- 
urer,—  in  the  settlement  of  a  debt,  is  in  the  nature  of  a 
promissory  note,  and  need  not  be  presented  for  acceptance, 
nor  need  any  notice  of  its  non-acceptance  be  given  as  a 
condition  precedent  to  a  right  of  action  thereon,^ — though  the 
holder  may,  at  his  election,  treat  it  as  a  bill  of  exchange,  and 
go  through  the  customary  circumlocution.' 

§  5764.  Damages  for  Non-payment  of  Circulating'  Notes.  — 

Where  the  governing  statute  of  a  banking  corporation  provided  that, 
in  case  of  suspension  of  payment  of  its  circulating  notes,  the  bank 
should  pay  interest  and  ten  per  cent  damages,  it  was  held  that  the 
right  to  recover  such  interest  and  damages  attached  to  the  notes, 
was  transferable  with  them,  and  passed  by  delivery  to  the  holder 
without  reference  to  the  question  when  he  bought  them  up.* 

1  New  York  Life  &c.  Ins.  Co.  v.  the  court,  and,  as  such,  had  sat  m  a 
Beebe,  7  N.  Y.  364.  case  involving  the  vahdity  of  a  deed 

2  Ante,  §  5124 ;  Dennis  v.  Table  of  assignment  made  for  its  crediturs 
Mountain  &c.  Co.  R.  Co.,  10  Oal.  369;  at  a  time  when  he  must  have  been 
Indiana  &c.  R.  Oo.  v.  Davis,  20  Ind.  its  debtor ;  for  he  turns  up  in  this 
6;  s.  c.  83  Am.  Dec.  303.  case  in  the  role  of  both  debtor  and 

8  Indiana  &c.  v.  Davis,  20  Ind.  6 ;  creditor.  The  decision  is  one  of  a 
s.  e.  83  Am.  Dec.  303.  series  of  decisions  with  reference  to 

«  Ringo  V.  Biscoe,  13  Ark.  563.  one  of  the  most  corrupt  institutions 
The  plaintiff  was  a  Federal  district  that  was  fostered  by  any  State  in  the 
iudge    and  a  former  chief  justice  of      early  days  of  State  banking. 
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